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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60, 62, 72, and 78
[EPA-HQ-OAR-2006—-0905; FRL-8255-1]
RIN 2060—-AN98

Revisions of Standards of
Performance for New and Existing
Stationary Sources; Electric Utility
Steam Generating Units; Federal Plan
Requirements for Clean Air Mercury
Rule; and Revisions of Acid Rain
Program Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In this action, EPA proposes
a Federal Plan to implement Clean Air
Act (CAA) section 111 mercury (Hg)
standards of performance for new and
existing coal-fired electric utility steam
generating units (Utility Unit or EGU)
located in States or Indian Country
covered by the Clean Air Mercury Rule
(CAMR) which do not have EPA
approved and currently effective State
plans. The EPA will not take final action
on the proposed Federal Plan until EPA
either finds that a State has failed to
timely submit a plan or disapproves a
submitted plan. Any final Federal Plan
is expected to serve primarily to
temporarily fill a regulatory gap in
circumstances where either a State fails
to timely submit a plan or EPA
disapproves a submitted plan as, in
either case, States will be free to submit
an approvable plan after promulgation
of the Federal Plan and upon approval
of the State Plan by EPA, the Federal
Plan will no longer apply to coal-fired
Utility Units covered by the State Plan.
This action also proposes certain
revisions to both the CAMR State Plan
model cap-and-trade rule (in order to
make it compatible with the Federal
Plan cap-and-trade rule and to make
technical corrections) and the Acid Rain
Program regulations (in order to
simplify the provision concerning
alternate designated representatives and
to make the administrative appeals
process applicable to the decisions of
the Administrator under the State Plan
and Federal Plan cap-and-trade rules).

DATES: Comments. Comments on this
proposal must be received on or before

February 20, 2007. A public hearing will
be held in Washington, DC prior to the
end of the public comment period. EPA
will publish a separate Federal Register
notice announcing the date, location,
and time for the public hearing. Please
refer to SUPPLEMENTARY INFORMATION for
additional information on the public
hearing.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
HQ-OAR-2006—-0905, by one of the
following methods:

A. Federal Rulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

B. E-mail: A-AND-R-Docket@epa.gov.

C. Mail: Air Docket, ATTN: Docket
Number EPA-HQ-OAR-2006—-0905,
Environmental Protection Agency, Mail
Code: 6102T, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460.

D. Hand Delivery: EPA Docket Center,
1301 Constitution Avenue, NW., Room
3334, Washington, DC. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA Docket Number
EPA-HQ-OAR-2006—-0905. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov
Web site is an “anonymous access”’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through www.regulations.gov
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact

information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy at
the EPA Docket Center, EPA West,
Room 3334, 1301 Constitution Avenue,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT: For
information concerning this proposed
CAMR Federal Plan as well as
Integrated Planning Model (IPM)
analyses performed in developing the
final CAMR, contact Meg Victor,
Program Development Branch, Clean
Air Markets Division (MC 6204]), EPA,
Washington, DC 20460; telephone
number (202) 343—9193; fax number
(202) 343-2359; electronic mail address:
victor.meg@epa.gov.

For information concerning all other
analyses performed in developing the
final CAMR, contact Mr. William
Maxwell, Energy Strategies Group,
Sector Policies and Programs Division
(Mail Code D243-01), EPA, Research
Triangle Park, North Carolina 27711;
telephone number (919) 541-5430; fax
number (919) 541-5450; electronic mail
address: maxwell.bill@epa.gov.

SUPPLEMENTARY INFORMATION:

Regulated Entities. Categories and
entities potentially regulated by this
action include the following:

Category ’(\:‘95218 Examples of potentially regulated entities
INAUSETY <o 221112 | Fossil fuel-fired electric utility steam generating units.
Federal GOVEIMMENt ........ccooiiiiiiieecreeeeee e 2221122 | Fossil fuel-fired electric utility steam generating units owned by
the Federal government.
State/local/Tribal government ...........cccoooevinenenenceeeeeeee 2221122 | Fossil fuel-fired electric utility steam generating units owned by
municipalities.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Category ’;‘9&218 Examples of potentially regulated entities
921150 | Fossil fuel-fired electric utility steam generating units in Indian
country.

1North American Industry Classification System.
2Federal, State, or local government-owned and operated establishments are classified according to the activity in which they are engaged.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
examples of the types of entities EPA is
now aware could potentially be
regulated by this action. Other types of
entities not listed could also be affected.
To determine whether your facility,
company, business, organization, etc., is
regulated by this action, you should
examine the applicability criteria in 40
CFR 60.45Da of the final new source
performance standards (NSPS)
amendments and 40 CFR 60.24(h) of the
final CAMR. If you have questions
regarding the applicability of this action
to a particular entity, consult your State

or local agency (or EPA Regional Office).

World Wide Web. In addition to being
available in the docket, an electronic
copy of this action will also be available
on the World Wide Web through EPA’s
Office of Air and Radiation. Following
signature by the Administrator, a copy
of this action will be posted on the
CAMR page at http://www.epa.gov/
camr.

Public Hearing. A public hearing will
be held in Washington, DC prior to the
end of the public comment period. EPA
will publish a future Federal Register
notice announcing the details of the
public hearing including the time, date,
and location, and will announce the
public hearing on EPA’s Web site for
this rulemaking at http://www.epa.gov/
CAMR.

Because the hearing will be held at a
U.S. Government facility, everyone
planning to attend should be prepared
to show valid picture identification to
the security staff in order to gain access
to the meeting room. Oral testimony
will be limited to 5 minutes per
commenter. The EPA encourages
commenters to provide written versions
of their oral testimonies either
electronically (on computer disk or CD—
ROM) or in paper copy. Verbatim
transcripts and written statements will
be included in the rulemaking docket.

The public hearing will provide
interested parties the opportunity to
present data, views, or arguments
concerning the proposed rule. The EPA
may ask clarifying questions during the
oral presentations, but will not respond
to the presentations or comments at that
time. Written statements and supporting

information submitted during the
comment period will be considered
with the same weight as any oral
comments and supporting information
presented at a public hearing.

Outline. The information presented in
this preamble is organized as follows:

I. Background
A. Summary of This Action
B. Regulatory Background of CAMR
C. State Plan Requirements
II. Federal Plan Process
A. Legal Authority for Federal Plan
B. Implementation of Federal Plan
C. Timing of Federal Plan Action
D. Federal Plan Control Measures
E. National Mercury Budget and
Compliance Dates
F. State and Indian Country Emission
Budgets
III. Federal Hg Cap-and-Trade Program
A. Overall Structure of the Federal Hg Cap-
and-Trade Program
B. Sources Affected Under the Federal Cap-
and-Trade Rule
C. Allocation of Emission Allowances
D. Allowance Banking
E. Source-Level Emissions Monitoring and
Reporting Requirements
F. Compliance and Penalties
G. Elements of the Federal Hg Trading
Program That Differ From the State
Model Hg Trading Program
IV. Proposed Revisions of the CAMR State
Model Cap-and-Trade Program Rule
V. Proposed Revisions of the Acid Rain
Program Regulations
VL. Units Subject to the CAMR Federal Plan
and New Source Performance Standards
VII. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

—

~—

I. Background

A. Summary of This Action

On May 18, 2005, EPA finalized
CAMR and established standards of
performance for Hg for new and existing
coal-fired electric utility steam
generating units (Utility Units or EGUs).
(The standards of performance for
existing Utility Units are in the form of
emission guidelines which do not apply
to individual sources until they are
implemented through an EPA approved
State plan or a promulgated Federal
plan.) (See 70 FR 28606.) CAMR
established a mechanism by which Hg
emissions from new and existing coal-
fired Utility Units are capped at
specified, nation-wide levels. A first
phase cap of 38 tpy becomes effective in
2010, and a second phase cap of 15 tpy
becomes effective in 2018. EPA then set
State level emission caps that States
must meet and developed an emissions
cap-and-trade program States can use to
meet these caps. State plans to
implement and enforce these standards
of performance were due to EPA by
November 17, 2006.1 Under 40 CFR
60.27(b), the Administrator must
approve or disapprove State Plans
within 4 months of the November 17,
2006 submission deadline.

CAA section 111 requires States, and
CAA section 301(d) and the Tribal Air
Rule, 40 CFR part 49, allow Tribes
granted treatment as States (TAS), with
existing coal-fired Utility Units to
submit plans to EPA that implement
and enforce the standards of
performance. The CAMR itself requires
States to submit a plan for addressing
Hg emissions from new Utility Units
even if there are no existing Utility
Units in the State.

CAA section 111(d)(2) grants the
Administrator the same authority to
prescribe a plan for a State in cases
where the State fails to submit a
satisfactory plan as he would have
under section 110(c) of the CAA in the
case of a State’s failure to submit an

1In a separate Federal Register notice entitled
“Notice of Finding that Certain States Did Not
Submit Clean Air Mercury Rule (CAMR) State Plans
for New and Existing Electric Utility Steam
Generating Units and Status of Submission of Such
Plans,” EPA made findings that certain States did
not submit CAMR State Plans by the November 17,
2006 deadline and otherwise provided notice of the
status of State Plan submissions.


http://www.epa.gov/camr
http://www.epa.gov/CAMR
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implementation plan. Section 60.27 of
40 CFR part 60 directs the
Administrator to promptly prepare and
publish proposed regulations for a State
if the State fails to submit a plan by the
prescribed deadline or the
Administrator disapproves the State’s
submitted plan and to promulgate those
regulations by the date 6 months after
the date required for plan submission.
Thus, if a State didn’t submit a plan by
November 17, 2006, EPA is required to
promulgate a Federal Plan no later than
6 months after the deadline, unless,
prior to such promulgation, the State
submits a plan that the Administrator
determines to be approvable. In this
action, EPA proposes a Federal Plan to
implement standards of performance for
Utility Units located in all States, the
District of Columbia, and Indian
Country covered by CAMR (see 40 CFR
60.24(h)(1) listing the jurisdictions
covered by CAMR) for which a plan was
not submitted by November 17, 2006.2
In addition, with regard to jurisdictions
that submitted plans by November 17,
2006, EPA proposes to adopt a Federal
Plan, as set forth in today’s notice, in
the event that EPA reviews the
submitted plan and determines that the
plan does not meet the requirements of
CAMR. The EPA believes that it is
appropriate to propose now the Federal
Plan that would apply to each
jurisdiction without an approvable plan,
whether or not the jurisdiction involved
submitted a plan by November 17, 2006.
In all of these potential circumstances,
the Agency would be hard pressed to
both propose and promulgate a Federal
Plan of this magnitude in a six-month
time period and so must begin the
process now by proposing the Federal
Plan that would apply if the Agency
determines that the jurisdiction does not
have an approvable plan. Because in
today’s action EPA is proposing the
Federal Plan that would apply to any
jurisdiction that the Agency determines
not to have an approvable plan, the
Agency requests that all persons with
concerns about or comments on the
proposed Federal Plan submit
comments in response to today’s notice,
whether such concerns or comments
involve sources in jurisdictions that
submitted plans by November 17, 2006
or jurisdictions that did not submit
plans by that deadline. Today’s action
provides the opportunity for public

2Under the TAR (40 CFR part 49), which
implements CAA section 301(d), Tribes may elect
to be treated in the same manner as a State in
implementing sections of the CAA. However, EPA
determined in the TAR that it was inappropriate to
treat Tribes in a manner similar to a State with
regard to specific plan submittal and
implementation deadlines.

comment on the Federal Plan that the
Agency proposes to use for any
jurisdiction for which the Agency may
promulgate a Federal Plan under 40 CFR
60.27 because of the absence of a plan
meeting the requirements of CAMR. The
EPA will not take final action on the
proposed Federal Plan for any specific
jurisdiction until EPA either finds that

a plan has not been timely filed or
disapproves a submitted plan. (See also
“Notice of Finding that Certain States
Did Not Submit Clean Air Mercury Rule
(CAMR) State Plans for New and
Existing Electric Utility Steam
Generating Units and Status of
Submission of Such Plans.”)

B. Regulatory Background of CAMR

1. Relevant Federal Register Actions

On December 20, 2000, EPA issued a
finding pursuant to CAA section
112(n)(1)(A) that it was appropriate and
necessary to regulate coal- and oil-fired
Utility Units under CAA section 112. In
making this finding, EPA considered the
results of the study mandated by CAA
section 112(n)(1)(A) (the Utility Study),
which was completed and submitted to
Congress in February 1998.

In December 2000, EPA concluded
that the positive appropriate and
necessary determination under CAA
section 112(n)(1)(A) constituted a
decision to list coal- and oil-fired Utility
Units on the CAA section 112(c) source
category list. Relying on CAA section
112(e)(4), EPA explained in its
December 2000 finding that neither the
appropriate and necessary finding under
CAA section 112(n)(1)(A) nor the
associated listing were subject to
judicial review at that time. EPA did not
add natural-gas fired units to the CAA
section 112(c) list in December 2000,
because it did not make a positive
appropriate and necessary finding for
such units.

On January 30, 2004, EPA published
in the Federal Register a notice of
proposed rulemaking (NPR) entitled
“Proposed National Emissions
Standards for Hazardous Air Pollutants;
and, in the Alternative, Proposed
Standards of Performance for New and
Existing Stationary Sources: Electric
Utility Steam Generating Units.” (See 69
FR 4652.) In that NPR, EPA proposed
three alternative regulatory approaches.
First, EPA proposed to retain the
December 2000 Finding and associated
listing of coal- and oil-fired Utility Units
and to issue maximum achievable
control technology-based (MACT)
national emission standards for
hazardous air pollutants (NESHAP) for
such units under CAA section 112.
Second, EPA alternatively proposed

revising the Agency’s December 2000
Finding, removing coal- and oil-fired
Utility Units from the CAA section
112(c) list,? and issuing final standards
of performance under CAA section 111
using emissions cap-and-trade for new
and existing coal-fired units that emit
Hg and new and existing oil-fired units
that emit nickel (Ni). Finally, as a third
possible alternative, EPA took comment
on retaining the December 2000 finding
and regulating Hg emissions from
Utility Units under CAA section
112(n)(1)(A) using a cap-and-trade
approach.

On March 16, 2004, EPA published in
the Federal Register a supplemental
notice of proposed rulemaking (SNPR)
entitled “Supplemental Notice for the
Proposed National Emission Standards
for Hazardous Air Pollutants; and, in the
Alternative, Proposed Standards of
Performance for New and Existing
Stationary Sources: Electric Utility
Steam Generating Units.” (See 69 FR
12398.) In the SNPR, EPA proposed
certain additional regulatory text that
largely addressed the proposed CAA
section 111 standards of performance
for Hg, which included a cap-and-trade
program. The SNPR also proposed State
Plan approvability criteria and a model
cap-and-trade rule for Hg emissions
from coal-fired Utility Units.

On December 1, 2004, EPA published
in the Federal Register a notice of data
availability (NODA) entitled “Proposed
National Emission Standards for
Hazardous Air Pollutants; and, in the
Alternative, Proposed Standards of
Performance for New and Existing
Stationary Sources, Electric Utility
Steam Generating Units: Notice of Data
Availability.” (See 69 FR 69864.) EPA
issued this NODA: (1) To seek
additional input on certain new data
and information concerning Hg that the
Agency received in response to the
January 30, 2004 NPR and March 16,
2004 SNPR; and (2) to seek input on a
revised proposed benefits methodology
for assessing the benefits of regulating
Hg.
gOn March 29, 2005 (70 FR 15994),
EPA revised the December 2000
appropriate and necessary finding and
concluded that it is not appropriate and
necessary to regulate coal- and oil-fired
Utility Units under CAA section 112.
We took this action because we now
believe that the December 2000 finding
lacked foundation and because recent
information demonstrates that it is not

3We did not propose revising the December 2000
finding for gas-fired Utility Units because EPA
continues to believe that regulation of such units
under CAA section 112 is not appropriate and
necessary. We, therefore, take no action today with
regard to gas-fired Utility Units.
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appropriate or necessary to regulate
coal- and oil-fired Utility Units under
CAA section 112. Based solely on the
revised finding, we removed coal- and
oil-fired Utility Units from the CAA
section 112(c) list and instead
established standards of performance for
Hg for new and existing coal-fired
Utility Units under CAA section 111 on
May 18, 2005 (70 FR 28606). The
regulations promulgated pursuant to
EPA’s authority under CAA section 111
established a mechanism by which Hg
emissions from new and existing coal-
fired Utility Units are capped at
specified, nation-wide levels. A first
phase cap of 38 tons per year becomes
effective in 2010, and a second phase
cap of 15 tons per year becomes
effective in 2018. The final CAMR
included State Plan approvability
criteria and a model cap-and-trade rule
for Hg emissions from coal-fired Utility
Units.

2. CAA Section 111 Authority

CAA section 111 creates a program for
the establishment of ““standards of
performance.” A “‘standard of
performance” is “‘a standard for
emissions of air pollutants which
reflects the degree of emission
limitation achievable through the
application of the best system of
emission reduction, which (taking into
account the cost of achieving such
reduction, any non-air quality health
and environmental impacts and energy
requirements), the Administrator
determines has been adequately
demonstrated.” (42 U.S.C. 7411(a)(1).)

For new sources, EPA must first
establish a list of stationary source
categories, which the Administrator has
determined “‘causes, or contributes
significantly to, air pollution which may
reasonably be anticipated to endanger
public health or welfare.” (42 U.S.C.
7410(b)(1)(A).) EPA must then set
Federal standards of performance for
new sources within each listed source
category. (42 U.S.C. 7411(b)(1)(B).) The
standards for new sources under CAA
section 111(b) apply nationally and are
applicable to sources on which
construction, reconstruction or
modification is commenced after the
date of proposal of the standards. (See
id.)

Existing sources are addressed under
CAA section 111(d). EPA must issue a
standard of performance for existing
sources in a source category for a
pollutant if it has established a standard
of performance for new sources covering
an air pollutant for which air quality
criteria have not been issued or which
is not included on a list published
under CAA section 108(a), even where

those pollutants are subject to the
standard for new sources. (See 42 U.S.C.
7411(d)(1)). CAA section 111(d)
authorizes EPA to promulgate standards
of performance that States must adopt
through a SIP-like process, which
requires State rulemaking action
followed by review and approval of
State Plans by EPA. If a State fails to
submit a satisfactory plan, EPA has the
authority to prescribe a plan for the
State. (See 42 U.S.C. 7411(d)(2)(A).)

The final CAMR (70 FR 28606; May
18, 2005) discusses in more detail (i)
The applicable standards of
performance for Hg from new coal-fired
Utility Units under CAA section 111(b),
(ii) the legal authority under CAA
section 111(d) to regulate Hg from
existing coal-fired Utility Units, and (iii)
the legal authority to implement a cap-
and-trade program for existing and new
Utility Units.

C. State Plan Requirements

1. Summary of State Plan Requirements

As finalized under CAMR (70 FR
28632), each State is required to submit
a State Plan that assures compliance
with the State’s assigned Statewide Hg
emission budget for coal-fired Utility
Units. CAMR is described here
primarily for the convenience of the
reader, and EPA is only requesting
comments on CAMR with regard to
revisions to the CAMR State model
trading rule that are proposed in this
notice. See Section IV of this preamble.
Because the State must meet a coal-fired
EGU Hg emission budget, all emission
reductions must necessarily come from
coal-fired Utility Units. Each State Plan
should include fully-adopted State rules
for the EGU Hg reduction strategy with
compliance dates providing for controls
by 2010 and 2018 that will achieve the
State EGU Hg emissions budgets. The
State Plans were due by November 17,
2006. As a required element of a State
Plan, a State must demonstrate that it
has the legal authority to adopt and
implement the emission requirements
and compliance schedules in the State
Plan. The State also must identify the
enforceable State mechanism for
implementing the emission guidelines
(e.g., a State rule or other State
enforcement mechanism). Following
receipt of a State Plan, EPA has up to
4 months to approve or disapprove the
plan. (See 40 CFR 60.27(b).)

The emission reduction requirement
in CAMR applies to all coal-fired Utility
Units located in all 50 States of the U.S.,
the District of Columbia, as well as
those located in Indian country. (As
used herein, the term “Indian country”
generally refers to all areas within

Indian reservations, dependent Indian
communities, and Indian allotments.)
CAMR includes mercury emission
budgets for coal-fired Utility Units
located in Indian country; the emission
budgets cover both existing and new
units. EPA generally will implement the
emission trading rule for coal-fired
Utility Units located in Indian country
unless a Tribe seeks and obtains
Treatment-as-a-State (TAS) status and
submits a Tribal Plan to implement the
allocated Hg emissions budget. Eligible
Tribes which choose to do so will be
responsible for submitting a Tribal Plan
analogous to the State Plans discussed
throughout this preamble, and, like
States, can choose to adopt the model
trading rule.

2. Performance Standard Approvability
Criteria

As discussed in CAMR (70 FR 28616),
CAA sections 111(a) and (d)(1)
authorize EPA to promulgate a
“standard of performance” that States
must apply to existing EGU sources
through a State Plan, and EPA
interpreted the term “standard of
performance,” as applied to existing
EGU sources, to include a cap-and-trade
program.

The State EGU Hg budgets are not an
independently enforceable requirement.
Rather, each State must impose control
requirements that the State
demonstrates will limit Statewide Hg
emissions from affected new and
existing EGU sources to no more than
the amount of the EGU Hg budget.
Under CAMR, EPA finalized that States
may meet their Statewide EGU Hg
emission budgets by allowing their EGU
sources to participate in a national cap-
and-trade program. That is, a State may
authorize its affected EGU sources to
buy and sell Hg allowances allocated in
or outside of the State, so that any
difference between the State’s EGU Hg
budget and the total amount of
Statewide EGU Hg emissions will be
offset in another State (or other States).
Regardless of State participation in the
national cap-and-trade program, EPA
believes that the best way to assure this
emission limitation is for the State to
limit total EGU Hg emissions for new
and existing units in the State to the
amount of the State EGU Hg budget. In
addition, EPA finalized that sources will
be required to comply with the 40 CFR
part 75 requirements. EPA believes that
compliance with these requirements is
necessary to demonstrate compliance
with a mass emissions limit.
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II. Federal Plan Process

A. Legal Authority for Federal Plan

CAA section 111(d) and 40 CFR
60.24(h) require States to develop and
implement State Plans for coal-fired
Utility Units designed to implement and
enforce the promulgated Hg emission
guidelines. The State Plans were due by
November 17, 2006. Following receipt
of a State Plan, EPA has up to 4 months
to approve or disapprove the plan. (CAA
section 111(d)(2)(A) provides EPA the
same authority to prescribe a plan for a
State in cases where the State fails to
submit a satisfactory plan as the Agency
would have under CAA section 110(c)
in the case of a failure to submit an
implementation plan.)

EPA is proposing a CAMR Federal
Plan that will fulfill the Agency’s
obligation under the CAA to establish
emission limits and other requirements
for coal-fired Utility Units located in
States that have not timely submitted
approvable plans or for which EPA has
disapproved a submitted plan. EPA is
proposing the Federal Plan under the
legal authority of CAA sections
111(d)(2) and 301(a). The Federal Plan
is intended, upon promulgation, to
implement the emission guidelines
adopted as part of CAMR. Any final
Federal Plan is expected to serve
primarily to temporarily fill a regulatory
gap in circumstances where either a
State fails to timely submit a plan or
EPA disapproves a submitted plan as, in
either case, States will be free to submit
an approvable plan after promulgation
of the Federal Plan and upon approval
of the State Plan by EPA, the Federal
Plan will no longer apply to coal-fired
Utility Units covered by the State Plan.

B. Implementation of Federal Plan

Congress has determined that the
primary responsibility for air pollution
control rests with State and local
agencies. See 42 U.S.C. 1401(a)(3). It is
also intended under CAA section 111
that the States take the primary
responsibility for ensuring that emission
reduction targets are met. (See, 42
U.S.C. 7411(d)(1).) Accordingly, EPA
has designed the proposed CAMR
Federal Plan to readily facilitate the
transfer of authority for implementing
and enforcing the emission guidelines
from EPA to State and local agencies.
For this action, EPA is identifying two
mechanisms for transferring
implementation responsibility to State
and local agencies: (1) If EPA approves
a State Plan submitted to EPA after the
Federal Plan is promulgated and is
effective in that State, the approved
State Plan will supersede the Federal
Plan. (In approving the State Plan, EPA

may impose conditions it determines
necessary to ensure that the transition
from the Federal Plan to the approved
State Plan will be minimally
disruptive.); or (2) if EPA approves a
State allocation methodology that
addresses only allowance allocations
and meets certain requirements for such
allocations, EPA would implement the
Federal Plan except for the allocation
provisions that the State would
implement under the approved State
allocation methodology.4

1. State Submits a State Plan After
Becoming Subject to the Federal Plan—
Full Transfer of Authority Through
State Plan Approval

Even after coal-fired Utility Units in a
particular State become subject to the
Federal Plan, the State or a local agency
may still adopt and submit to EPA for
approval a State Plan. The EPA will
determine if the State Plan is at least as
protective as the CAMR emission
guidelines. If EPA determines that the
State Plan is at least as protective as the
emission guidelines, EPA will approve
the State Plan. Upon the approval and
effectiveness of the State Plan, the
Federal Plan will no longer apply and
the State will implement and enforce
the State Plan in lieu of the Federal
Plan. Making the State Plan effective as
soon as possible after approval
expedites a State’s assumption of
responsibility for implementing the
CAMR emission guidelines through the
State Plan mechanism as intended by
Congress. (EPA recognizes, however,
that there may be circumstances in
which it will be necessary to delay the
effective date of an approved State Plan,
or impose other conditions in approving
the State Plan, in order to minimize the
impacts of any disruption resulting from
the transition from the Federal Plan to
an approved State Plan.) If EPA
determines that the State Plan is not at
least as protective as the guidelines,
EPA cannot approve the State Plan.

2. State Implements Allowance
Allocations Under the Federal Plan

The State may implement allowance
allocations even if there is not a State
Plan in effect. EPA believes that, to the
extent authorized by State law, States
may want to undertake implementation
of Hg allocations under a Federal Plan
cap-and-trade program. A State could

4The proposed option for States to implement

allowance allocations under a CAMR Federal Plan
is similar to the option with respect to Clean Air
Interstate Rule (CAIR) implementation wherein a
State can submit an abbreviated CAIR SIP revision
to make implementation decisions about certain
elements of the CAIR FIP trading programs (71 FR
25345). The proposed CAMR option is limited to
allowance allocations.

choose to submit a State allocation
methodology, rather than submitting a
State Plan addressing all elements of the
Hg model trading rule (see Section III.C
of this preamble for discussion of
allocations). In this way, the State could
choose to allocate Hg allowances to its
EGU sources as it deems most
appropriate, while leaving other
elements of CAMR implementation to
the Federal Plan.

C. Timing of Federal Plan Action

As described in CAMR and
summarized in section I.C of this notice,
EPA required States to develop, adopt
and submit their State Plans by
November 17, 2006. Proposing a CAMR
Federal Plan today is necessary in order
for EPA to promulgate a Federal Plan in
accordance with 40 CFR 60.27 for States
without timely submitted, approvable
plans. EPA intends to expedite the
Federal Plan promulgation to help
assure emission reductions occur
expeditiously.

In a separate Federal Register notice
entitled “Notice of Finding that Certain
States Did Not Submit Clean Air
Mercury Rule (CAMR) State Plans for
New and Existing Electric Utility Steam
Generating Units and Status of
Submission of Such Plans,” EPA made
findings that certain States did not
submit CAMR State Plans by the
November 17, 2006 deadline and
otherwise provided notice of the status
of State Plan submissions. EPA intends
to promulgate a Federal Plan for any
State that fails to timely submit an
approvable plan. EPA intends to
approve expeditiously State Plans that
meet the CAMR requirements. In order
to meet the requirements of CAA section
111(d), this notice proposes a Federal
Plan for all States covered by CAMR (50
States, District of Columbia, and Indian
country). The proposed Federal Plan
requirements for each State are
identical. Final rulemaking on the
proposed Federal Plan may address only
one State or may address several States,
depending on how the individual States
respond to the provisions of the final
CAMR.

The Agency is proposing this action
to provide a Federal backstop for CAMR
in circumstances where not all States
submit timely, approvable State Plans.
In no way should the proposed Federal
Plan for CAMR be viewed as a sign of
any concern about States ultimately
making the emission reductions
required under CAMR. Rather, the
Agency intends the Federal Plan to
represent an additional option for
achieving the emission reductions
specified in CAMR. States which would
otherwise adopt the model trading
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program in CAMR as their State Plan
can accept the Federal Plan and
significantly reduce the State resources
needed to establish a program to
implement CAMR.

The Agency proposes to provide
States that are subject to these proposed
Federal requirements with the option to
submit a State allocation methodology
without submitting a State Plan to meet
the requirements of CAMR. By
proposing to accept a State allocation
methodology, the Agency intends to
increase the options available for States
to comply with CAMR. As there are no
sanctions associated with the proposed
Federal Plan, EPA anticipates that some
States may prefer to avoid spending the
time and resources necessary to adopt
and submit a State Plan. Upon approval
of any State allocation methodology,
EPA anticipates that the corresponding
portions of the CAMR Federal Plan for
that State would be replaced or their
application to affected sources would be
modified.

In offering a framework for
submission of a State allocation
methodology, the Agency anticipates
that some States will wish to retain
control over the allocation of allowances
to their EGU sources even in
circumstances where the Federal Plan
otherwise governs. EPA requests
comment on the proposed option for
States to submit a State allocation
methodology under the Federal Plan
trading program. A more complete
discussion of the proposed State
allocation methodology provisions is
found in Section III, below.

Although the deadline for States to
develop, adopt, and submit State Plans
that meet the requirements of CAMR
was November 17, 2006, EPA remains
ready to work with the States to develop
fully-approvable State Plans. The
Federal Plan will only be effective in a
State where EPA has found that a State
has not timely submitted an approvable
State Plan. In addition, EPA will
withdraw the Federal Plan for any
affected State after EPA approves a State
Plan that meets the CAMR requirements
in that State.

EPA’s goal is to have approvable
programs in place that meet the
requirements of CAMR whether they are
in the form of a State Plan or a Federal
Plan. By finalizing a Federal Plan, EPA
would in no way preclude a State from
developing its own State Plan that either
adopts the Hg model trading rule with
any discretionary elements allowed by
CAMR or meets the State’s EGU Hg
emissions budget through different
measures of the State’s choosing. EPA
will carefully consider the timing of the
Federal Plan adoption process, and the

transition from a finalized Federal Plan
to an approved State Plan, to make sure
to preserve each State’s freedom to
develop and implement a State Plan. In
this way, EPA will enhance each State’s
options for complying with the
requirements of CAMR while ensuring
that all the Hg emissions reductions and
environmental benefits of CAMR are
realized.

D. Federal Plan Control Measures

In contrast to the State Plan process—
where selection and implementation of
control measures is the primary
responsibility of the State—in the case
of a Federal Plan, it is EPA’s
responsibility to select the Hg control
measures for each coal-fired EGU and
assure compliance with those measures.
(See, 40 CFR 60.27(e).) Thus, the
Federal Plan would be designed by EPA
to achieve the same total Statewide EGU
Hg emission budgets as those described
in CAMR and discussed below. The
specific emission reductions assigned in
the Federal Plan could be different from
what a State might choose. In selecting
the specific Hg emission reductions for
the CAMR Federal Plan, EPA is
proposing to adopt as the Federal Plan
the CAMR State model cap-and-trade
program rule, modified slightly to allow
for Federal instead of State
implementation.

EPA believes it is essential that
compliance with the Hg control strategy
be verified. Tracking emissions is the
principal mechanism to ensure
compliance with the Hg emissions
budget. The Hg emissions control
requirements for coal-fired Utility Units
proposed in the CAMR Federal Plan
include requirements that the affected
EGU sources directly report emissions
data to EPA that can be used to
determine compliance with the Hg
emissions decreases required by the
proposed Federal Plan. The specifics of
the Hg cap-and-trade program for the
Federal Plan are discussed below in
Section III. The Federal Plan includes
the proposed methodology for allocating
Hg allowances that EPA would use to
allocate allowances to units but does not
include the allocations themselves. EPA
will provide the allocations for
individual units in later regulatory
actions; the allocations will meet the
State Hg budgets that are established in
CAMR for coal-fired Utility Units.

E. National Mercury Budget and
Compliance Dates

In this action, the Agency is
proposing a Federally-administered
program to meet the CAMR Hg emission
reduction requirements in accordance
with the caps and timeline under

CAMR. This action does not establish
those emission reduction requirements
or schedule, which were established by
the CAMR rulemaking. Thus, the
Agency is not requesting comment on
the emission reduction requirements or
the schedule for implementing these
reductions.

For CAMR, EPA determined that there
was authority under CAA section 111(d)
for a Hg cap-and-trade program. Thus,
EPA interpreted the term “standard of
performance,” as applied to existing
EGU sources, to include a cap-and-trade
program. EPA also determined that a
cap-and-trade program based on Hg
control technology available in the
relevant timeframe is the best
demonstrated system for reducing Hg
emissions from existing coal-fired
Utility Units. CAMR adds Hg to the list
of pollutants covered under 40 CFR part
60, subpart Da, by establishing emission
limits for new sources and emission
guidelines for existing EGU sources.

CAMR established a mechanism by
which Hg emissions from new and
existing Hg Budget units are capped at
specified, nation-wide levels. A first
phase cap of 38 tons per year becomes
effective in 2010, and a second phase
cap of 15 tons per year becomes
effective in 2018. Facilities must
demonstrate compliance with the
standard by holding one “allowance”
for each ounce of Hg emitted in any
given year. Allowances are readily
transferable among all regulated
facilities.

The added benefit of the cap-and-
trade approach is that it dovetails well
with the sulfur dioxide (SO,) and
ni