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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[OAR-2002-0056; FRL—-7887-7]
RIN 2060-AM96

Revision of December 2000 Regulatory
Finding on the Emissions of
Hazardous Air Pollutants From Electric
Utility Steam Generating Units and the
Removal of Coal- and Oil-Fired Electric
Utility Steam Generating Units From
the Section 112(c) List

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is revising the
regulatory finding that it issued in
December 2000 pursuant to section
112(n)(1)(A) of the Clean Air Act (CAA),
and based on that revision, removing
coal- and oil-fired electric utility steam
generating units (‘‘coal- and oil-fired
Utility Units”) from the CAA section
112(c) source category list. Section
112(n)(1)(A) of the CAA is the threshold
statutory provision underlying today’s
action. That provision requires EPA to
conduct a study to examine the hazards
to public health that are reasonably
anticipated to occur as the result of
hazardous air pollutant (HAP) emissions
from Utility Units after imposition of
the requirements of the CAA. The
provision also provides that EPA shall
regulate Utility Units under section 112,
but only if the Administrator determines
that such regulation is both
“appropriate” and ‘“‘necessary”
considering, among other things, the
results of the study. EPA completed the
study in 1998 (the Utility Study), and in
December 2000 found that it was
“appropriate and necessary’ to regulate
coal- and oil-fired Utility Units under
CAA section 112. That December 2000
finding focused primarily on mercury
(Hg) emissions from coal-fired Utility
Units. In light of the finding, EPA in
December 2000 announced its decision
to list coal- and oil-fired Utility Units on
the section 112(c) list of regulated
source categories. In January 2004, EPA
proposed revising the December 2000
appropriate and necessary finding and,
based on that revision, removing coal-
and oil-fired Utility Units from the
section 112(c) list.

By this action, we are revising the
December 2000 appropriate and
necessary finding and concluding that it
is neither appropriate nor necessary to
regulate coal- and oil-fired Utility Units
under section 112. We are taking this
action because we now believe that the

December 2000 finding lacked
foundation and because recent
information demonstrates that it is not
appropriate or necessary to regulate
coal- and oil-fired Utility Units under
section 112. Based solely on the revised
finding, we are removing coal- and oil-
fired Utility Units from the section
112(c) list. The reasons supporting this
action are described in detail below.
Other actions related to this final rule
include the recent promulgation of the
final Clean Air Interstate Rule (CAIR)
and the final Clean Air Mercury Rule
(CAMR).

DATES: Effective Date: The effective date
of the final rule is March 29, 2005.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. OAR-2002-0056. All documents in
the docket are listed in the EDOCKET
index at http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the EPA
Docket Center (EPA/DC), EPA West
Building, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566-1742.

FOR FURTHER INFORMATION CONTACT: Ms.
Wendy Blake, OGC Attorney, Office of
General Counsel, Environmental
Protection Agency, (AR-2344),
Washington, DC 20460 telephone
number: (202) 564—1821; fax number:
(202) 564—5603; e-mail address:
blake.wendy@epa.gov.

Judicial Review. Pursuant to CAA
section 307(b), judicial review of this
final rule is available only by filing a
petition for review in the United States
Court of Appeals for the District of
Columbia Circuit by May 31, 2005. EPA
designates this action a CAA section
307(d) rulemaking. (See CAA section
307(d)(1)(V); 69 FR 4653 (January 30,
2004).) Under CAA section 307(d)(7)(B),
only an objection to the rule that was
raised with reasonable specificity
during the time period for public
comment can be raised during judicial
review. Section 307(d)(7)(B) further
provides that if the person raising the

objection can demonstrate to the
Administrator that it was impracticable
to raise the objection during the public
comment period or if the grounds for
the objection arose after the public
comment period but within the time
period specified for judicial review and
if the objection is of central relevance,
EPA will convene a proceeding for
reconsideration of the rule and provide
the same procedural rights as would
have been afforded had the information
been available at the time the rule was
proposed.

1. Statutory Background

In the 1990 Amendments to the CAA,
Congress substantially modified CAA
section 112, the provision of the CAA
addressing HAP. Among other things,
section 112 contains a list of “hazardous
air pollutants,” which are “pollutants
which present, or may present, * * *a
threat of adverse human health effects
* * * or adverse environmental effects
whether through ambient
concentrations, bioaccumulation,
deposition, or otherwise.” (See CAA
section 112(b)(2).) In the 1990
amendments to the CAA, Congress
listed 190 HAP, and authorized EPA to
add or remove pollutants from the list.?
(See CAA Section 112(b)(1)-(b)(3).)

The types of sources addressed under
section 112 include: major sources, area
sources, and electric utility steam
generating units (Utility Units). (See
CAA 112(a)(1), (a)(2), (a)(8).) A “major
source’’ is any stationary source 2 or
group of stationary sources at a single
location and under common control that
emits or has the potential to emit ten
tons or more per year of any HAP or 25
tons or more per year of any
combination of HAP. (See CAA
112(a)(1).) A stationary source of HAP
that is not a ““major source” is an ‘“‘area
source.” (See CAA 112(a)(2).) Finally,
an electric utility steam generating unit
is any ‘“‘fossil fuel fired combustion unit
of more than 25 megawatts that serves
a generator that produces electricity for
sale.” (See CAA 112(a)(8).)

There are two important steps under
section 112: (1) Determining whether a
source category meets the statutory
criteria for regulation under section 112;
and (2) promulgating emission
standards for those source categories
regulated under section 112. In terms of
the first step, Congress required EPA to
publish a list of categories and

1The current section 112(b) list includes 188
HAP.

2 A “stationary source” of hazardous air
pollutants is any building, structure, facility or
installation that emits or may emit any air
pollutant. (See CAA Section 111(a)(3) and
112(a)(3).)
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subcategories of major sources and area
sources by November 15, 1991.3 (See
CAA 112(c)(1) & (c)(3).) Congress further
directed EPA to revise this initial list
periodically, based on, for example, new
information. (See 112(c)(1).) EPA is
required to list a category of major
sources under section 112(c)(1) if at
least one stationary source in the
category meets the definition of a major
source—I.e., if a certain amount of a
HAP (or combination of HAP) is emitted
from the source. (See 112(a)(1).) By
contrast, EPA is required to list
categories or subcategories of area
sources only if they meet one of the
following statutory criteria: (1) EPA
determines that the category of area
sources presents a threat of adverse
effects to human health or the
environment that warrants regulation
under CAA section 112; or (2) the
category of area sources falls within the
purview of CAA section 112(k)(3)(B)
(the Urban Area Source Strategy). (See
CAA 112(c)(3).)

For those source categories regulated
under section 112, the next step
concerns the establishment of emission
standards. Under section 112(d), EPA
must establish emission standards that
“require the maximum degree of
reduction in emissions of the hazardous
air pollutants subject to this section”
that the Administrator determines is
achievable based on technology, taking
into account certain factors such as cost,
energy requirements, and other impacts.
The emission standard for new sources
cannot be, however, less stringent than
the level of control achieved by the best
controlled similar source, and the
emission standard for existing sources
cannot be less stringent than the average
emission limitation achieved by the best
performing 12 percent of existing
sources in the category, regardless of
cost, energy requirements and other
impacts. CAA 112(d)(2) and (3). Finally,
within eight years after promulgation of
section 112(d) emission standards for a
listed source category, EPA must
promulgate additional standards if such
standards are necessary to provide an
ample margin of safety to protect public
health or to prevent an adverse
environmental effect. (See CAA section
112(f).) These additional standards
under CAA section 112(f) are commonly
referred to as “‘residual risk” standards.

3EPA published the initial list on July 16, 1992.
See 57 FR 31,576, July 16, 1992. EPA did not
include Utility Units on the initial section 112(c)
list because Congress required EPA to conduct and
consider the results of the study required by section
112(n)(1)(A) before regulating these units and,
therefore, listing in 1992 was not authorized by
statute.

The criteria for listing major and area
sources established in section 112(c)(1)
and (c)(3) do not apply to Utility Units
because Congress treated Utility Units
differently from other major and area
sources. Indeed, Congress enacted a
special provision for Utility Units in
section 112(n)(1)(A), which governs
whether Utility Units should even be
regulated under section 112.4 Section
112(n)(1)(A) directs EPA to conduct a
study to evaluate what “hazards to
public health [are] reasonably
anticipated to occur” as the result of
HAP emissions from Utility Units “after
imposition of the requirements of th[e]
Act,” (emphasis added) and to report
the results of such study to Congress by
November 15, 1993. Congress also
directed EPA to describe in the report to
Congress “‘alternative control strategies
for [those] emissions that may warrant
regulation under this section.” (See
CAA section 112(n)(1)(A).) Section
112(n)(1)(A) further provides that EPA
shall regulate Utility Units under
section 112 if the Administrator
determines, considering the results of
the study, that such regulation is
‘“appropriate and necessary.” Thus,
unlike other major and area sources,
Congress first required EPA to examine
how “imposition of the requirements of
th[e] Act” would affect the overall level
of utility HAP emissions, and then
determine whether regulation of Utility
Units under section 112 is both
appropriate and necessary. Section
112(n)(1)(A) therefore sets an important
and unique condition precedent for
regulating Utility Units under section
112 and provides EPA discretion in
determining whether that condition
precedent has been met.

II. Regulatory Background

A. EPA’s December 20, 2000 Regulatory
Finding

On December 20, 2000, EPA issued a
finding pursuant to CAA section
112(n)(1)(A) that it was appropriate and
necessary to regulate coal- and oil-fired
Utility Units under section 112. In
making that finding, EPA considered the
Utility Study, which was completed and
submitted to Congress in February 1998.

In the Utility Study, we divided
Utility Units into three subcategories
based on fuel type: coal-, oil-, and gas-

4No one would dispute that certain Utility Units
would meet the definition of a “major source”
based on the quantity of HAP emitted from such
units, or that other Utility Units may meet the “area
source” criteria for listing under section 112(c)(3),
but Congress recognized this fact in 1990 and
specifically enacted section 112(n)(1)(A), which
establishes an entirely different test for determining
whether Utility Units should be regulated under
section 112.

fired units. We then analyzed HAP
emissions from each subcategory. We
followed this approach because each
subcategory burns a different fuel,
which, in turn, leads to different
emissions profiles, which can require
different emission controls. This
approach is also consistent with EPA’s
historical practice of subcategorizing
Utility Units based on fuel type. (See,
e.g., 40 CFR 60.44(a).)

Because EPA subcategorized Utility
Units for purposes of the Utility Study,
EPA, in December 2000, made separate
“appropriate and necessary” findings
under section 112(n)(1)(A) for gas-fired,
coal-fired, and oil-fired Utility Units. In
making these findings, EPA considered
the Utility Study and certain additional
information obtained after completion
of the Utility Study, including the
National Academy of Sciences’ report
concerning the health effects of
methylmercury and actual emissions
data obtained in response to an
information collection request EPA
issued to all coal-fired Utility Units in
1999. See 65 FR 79826. EPA reasonably
relied on this additional information
because the information provided a
more comprehensive and
contemporaneous record concerning Hg
emissions from coal-fired units. Nothing
in section 112(n)(1)(A) suggests that
Congress sought to preclude EPA from
considering more current information in
making the appropriate and necessary
finding.

In the December 2000 finding, EPA
determined that it was appropriate and
necessary to regulate coal- and oil-fired
units, but not gas-fired units.5 With
respect to the latter, EPA found that
regulation of HAP emissions from
natural gas-fired Utility Units ““is not
appropriate or necessary because the
impacts due to HAP emissions from
such units are negligible based on the
results of the study documented in the
utility RTC.” (Emphasis added) See 65
FR 79831.

EPA provided three primary reasons
in support of its finding that it was
“appropriate” to regulate coal- and oil-
fired Utility Units under section 112.
First, EPA found that it was appropriate
to regulate HAP emissions from coal-
and oil-fired Utility Units because
Utility Units “are the largest domestic
source of Hg emissions.” See 65 FR
79830. EPA next found that it was

5 Although the December 2000 finding addressed
three subcategories of Utility Units—coal-, oil-, and
gas-fired units, the majority of the finding
concerned Hg emissions from coal-fired power
plants. 65 FR 79826-29 (explaining that Hg from
coal-fired units is the HAP of greatest concern);
Utility Study, ES-27 (“mercury from coal-fired
utilities is the HAP of greatest potential concern.”).
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appropriate to regulate coal- and oil-
fired Utility Units because “mercury in
the environment presents significant
hazards to public health and the
environment.” ¢ See 65 FR
79830. Finally, EPA explained that it
was appropriate to regulate HAP
emissions from coal- and oil-fired units
because it had identified certain control
options that, it anticipated, would
effectively reduce HAP from such units.
In discussing the appropriate finding,
EPA also noted that uncertainties
remained concerning the extent of the
public health impact from HAP
emissions from oil-fired units. Thus,
EPA’s determination that it was
“appropriate” to regulate coal- and oil-
fired units under section 112 hinged on
the health effects associated with Hg
emissions from coal-fired Utility Units,
the uncertainties associated with the
health effects of HAP from oil-fired
Utility Units, and EPA’s belief that
control options would be available to
reduce certain utility HAP emissions.”
Once EPA determined that it was
“appropriate” to regulate coal- and oil-
fired Utility Units under section 112 of
the CAA, EPA next concluded that it
was also “‘necessary” to regulate HAP
emissions from such units under section
112. Interpreting the term ‘“‘necessary”’
in section 112(n)(1)(A), EPA found that
it was necessary to regulate HAP from
coal- and oil-fired Utility Units
“because the implementation of other
requirements under the CAA will not
adequately address the serious public

6 Section IV below addresses our conclusion that
it is not appropriate and necessary to regulate coal-
and oil-fired Utility Units under section 112 and
explains why we now believe that our December
2000 finding lacked foundation. As explained
below, one of the reasons the December 2000
“appropriate” finding for oil-fired Utility Units
lacks foundation is because the record that was
before the Agency in December 2000 establishes
that Hg is a HAP of concern only as emitted from
coal-fired units, not oil-fired units. Utility Study
ES-5,13,27. EPA therefore should not have relied
upon Hg emissions as a basis for finding it was
appropriate to regulate oil-fired units under section
112. (See, e.g., Utility Study ES-5, ES-27.)

7The “appropriate” finding for oil-fired units
stemmed primarily from EPA’s concerns over the
potential health effects of nickel from such units.
As explained in the January 2004 proposed rule, the
record before the Agency in December 2000
supported a distinction between nickel and the
other HAP emitted from oil-fired units. See 69 FR
4688. We proposed that this distinction was
reasonable based on the relative amount of nickel
emitted from oil-fired units and the health effects
associated with such emissions. (See also Utility
Study at ES-12 (noting higher population
concentrations surrounding oil-fired units). At the
time of the proposed rule, we recognized, however,
the uncertainties in the data underlying our
“appropriate” finding for oil-fired units based on
nickel emissions, and for that reason solicited
information as to whether nickel emissions from
oil-fired plants currently pose a hazard to public
health.

health and environmental hazards
arising from such emissions identified
in the Utility RTC.” See 65 FR 79830.

In light of the positive appropriate
and necessary determination, EPA in
December 2000 listed coal- and oil-fired
Utility Units on the section 112(c)
source category list. See 65 FR 79831
(our finding that it is appropriate and
necessary to regulate coal- and oil-fired
Utility Units under section 112 “adds
these units to the list of source
categories under section 112(c).”).
Relying on CAA section 112(e)(4), EPA
explained in its December 2000 finding
that neither the appropriate and
necessary finding under section
112(n)(1)(A), nor the associated listing
were subject to judicial review at that
time. EPA did not add natural-gas fired
units to the section 112(c) list in
December 2000 because it did not make
a positive appropriate and necessary
finding for such units.

B. Litigation Challenging December
2000 Regulatory Finding

Shortly after issuance of the December
2000 Finding, an industry group
challenged the December 2000 finding
in the United States Court of Appeals
for the District of Columbia Circuit (DC
Circuit). UARG v. EPA, 2001 WL
936363, No. 01-1074 (DC Cir. July 26,
2001). EPA moved to dismiss the
lawsuit on the basis of section 112(e)(4),
which provides, in pertinent part, that
‘“no action of the Administrator * * *
listing a source category or subcategory
under subsection (c) of this section shall
be a final agency action subject to
judicial review, except that any such
action may be reviewed under such
section 7607 of this title when the
Administrator issues emission standards
for such pollutant or category.”
(Emphasis added.) (See CAA Section
112(e)(4).)

In its motion to dismiss the petition,
EPA argued to the DC Circuit, among
other things, that the December 2000
listing of coal- and oil-fired Utility Units
was inseparable from the appropriate
and necessary finding and that the
appropriate and necessary finding and
listing actions are not final agency
actions pursuant to section 112(e)(4).
See also 65 FR 79826. EPA further noted
in its motion to dismiss that both the
finding and the listing would be subject
to additional notice and comment as
part of the section 112(d) rulemaking.
See EPA’s Motion to Dismiss, UARG v.
EPA, 2001 WL 936363, No. 01-1074S
(“Because the decision to add coal and
oil fired electric utility steam generating
units to the source category list is not
yet final agency action, it will be among
the matters subject to further comment

in the subsequent [standards]
rulemaking.”); 65 FR 79831 (noting that
issues related to the listing, such as “‘the
exact dimension of the source category,’
will be subject to additional comment in
the emission standard rulemaking
process). The DC Circuit dismissed the
challenge to the December 2000 finding
for lack of jurisdiction based on section
112(e)(4) of the CAA. The December
2000 finding and associated listing are
therefore not final agency actions.

C. January 30, 2004 Proposed Rule and
March 2004 Supplemental Notice

On January 30, 2004, EPA published
in the Federal Register a proposed rule
entitled ‘“Proposed National Emissions
Standards for Hazardous Air Pollutants;
and, in the Alternative, Proposed
Standards of Performance for New and
Existing Stationary Sources: Electric
Utility Steam Generating Units.” (See 69
FR 4652 (January 30, 2004).) In that rule,
EPA proposed three alternative
regulatory approaches. First, EPA
proposed to retain the December 2000
Finding and associated listing of coal-
and oil-fired Utility Units and to issue
under section 112(d) maximum
achievable control technology-based
(MACT) emission standards for both
subcategories. Second, EPA
alternatively proposed revising the
Agency’s December 2000 Finding,
removing coal and oil-fired Utility Units
from the section 112(c) list,8 and issuing
final standards of performance under
CAA section 111 for new and existing
coal-fired units that emit Hg and new
and existing oil-fired units that emit
nickel. Finally, as a third alternative,
EPA proposed retaining the December
2000 finding, removing coal and oil-
fired Utility Units from the section
112(c) list, and regulating Hg emissions
from Utility Units under CAA section
112(n)(1)(A).

Shortly thereafter, on March 16, 2004,
EPA published in the Federal Register
a supplemental notice of proposed
rulemaking entitled “Supplemental
Notice of Proposed National Emission
Standards for Hazardous Air Pollutants;
and, in the Alternative, Proposed
Standards of Performance for New and
Existing Stationary Sources: Electric
Utility Steam Generating Units.” See 69
FR 13298 (March 16, 2004). In that

s

8 We did not propose revising the December 2000
finding for gas-fired Utility Units because EPA
continues to believe that regulation of such units
under section 112 is not appropriate and necessary.
We have not received any information that would
cause us to change our conclusion in this regard.

In fact, the information that we have received since
the Utility Study only confirms the conclusion we
reached in December 2000. We therefore take no
action today with regard to the December 2000
finding for gas-fired Utility Units.
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notice, EPA proposed certain additional
regulatory text, which largely governed
the proposed section 111 standards of
performance for Hg, which included a
cap-and-trade program. The
supplemental notice also proposed state
plan approvability criteria and a model
cap-and-trade rule for Hg emissions
from coal-fired Utility Units. The
Agency received thousands of
comments on the proposed rule and
supplemental notice.9 Comments
relating to the central issues concerning
today’s action are addressed in this
preamble. The remainder of our
responses are contained in the response
to comments document which is in the
docket.10

D. The December 2004 Notice of Data
Availability

On December 1, 2004, EPA published
in the Federal Register a notice of data
availability entitled “Proposed National
Emission Standards for Hazardous Air
Pollutants; and, in the Alternative,
Proposed Standards of Performance for
New and Existing Stationary Sources,
Electric Utility Steam Generating Units:
Notice of Data Availability.” See 69 FR
69864 (December 1, 2004). EPA issued
this notice to seek additional
information and input concerning: (1)
Certain Hg data and information that the
Agency received in response to the
proposed rule and supplemental notice,
(2) the different forms of Hg that are
emitted into the atmosphere from coal-
fired Utility Units and how those forms
respond to different control
technologies; and (3) a revised proposed
benefits methodology for assessing the
benefits of Hg regulation. The benefits
methodology generally involves
analyzing Hg emissions from coal-fired
Utility Units, conducting deposition
modeling based on the identified Hg
emissions, and relating that deposition
modeling to methylmercury
concentrations in fish. EPA conducts
benefits analyses for rulemakings
consistent with the provisions of
Executive Order 12866.

9 We initially estimated that we had over 680,000
submissions from the public on the proposed rule
and the supplemental notice, which came primarily
in the form of letters and e-mails. A recent review
of the electronic docket reveals that our initial
estimate was over-stated. The docket reflects
approximately 500,000 separate submissions from
the public, about 5,000 of which represent unique
comments.

10 The response to comments document relevant
to this rule is called: “Response to Significant
Public Comments Concerning the Proposed
Revision of the December 2000 Appropriate and
Necessary Finding and Proposed Removal of Utility
Units From the Section 112(c) List.”

ITI. EPA’s Interpretation of CAA Section
112(n)(1)(A)

As explained above, Congress treated
Utility Units differently from other
major and area sources and provided
EPA considerable discretion in
evaluating whether to regulate Utility
Units under section 112. Section
112(n)(1)(A) provides, in full:

The Administrator shall perform a study of
the hazards to public health reasonably
anticipated to occur as a result of emissions
by electric utility steam generating units of
pollutants listed under subsection (b) of this
section after imposition of the requirements
of this Act. The Administrator shall report
the results of this study to the Congress
within 3 years after the date of the enactment
of the Clean Air Act Amendments of 1990.
The Administrator shall develop and
describe in the Administrator’s report to
Congress alternative control strategies for
emissions which may warrant regulation
under this section. The Administrator shall
regulate electric utility steam generating
units under this section, if the Administrator
finds such regulation is appropriate and
necessary after considering the results of the
study required by this subparagraph.

(Emphasis added.).

The italicized terms in the above
paragraph are central terms in section
112(n)(1)(A). Before we address our
interpretation of these terms, however,
we again summarize the requirements of
section 112(n)(1)(A). The first step
under section 112(n)(1)(A), which is
addressed by the first three sentences of
section 112(n)(1)(A), concerns the
completion of a study and submission of
the results of that study to Congress by
November 15, 1993. The study is to
examine the hazards to public health
from utility HAP emissions that are
reasonably anticipated to occur
following imposition of the
requirements of the CAA and to identify
alternative control strategies for those
HAP that may warrant regulation under
section 112. The second step, which is
addressed by the last sentence of section
112(n)(1)(A), requires EPA to determine
whether regulation of Utility Units
under section 112 is appropriate and
necessary considering, among other
things, the results of the study. Congress
provided no deadline by which this
determination must be made.

Section 112(n)(1)(A) itself contains no
clear standard to govern EPA’s analysis
and determination of whether it is
‘“appropriate and necessary” to regulate
utilities under section 112. The first
sentence of the subparagraph describes
the scope of the study EPA was to
conduct. The sentence on EPA’s
“appropriate and necessary” finding
then says that the Agency must make
that finding after considering the results

of the study. But Congress did not
supply an actual definition or test for
determining whether regulation of
utilities under section 112 is
“appropriate and necessary.” Thus, EPA
must supply a reasonable interpretation
of those terms to fill the gap. Chevron
USA Inc. v. NRDC, 467 U.S. 837 (1984).
Congress’ direction on the study
provides the only guidance in section
112(n)(1)(A) about the substance of
EPA’s inquiry. Because the statute
provides no other explicit guidance,
EPA has chosen to extrapolate from
Congress’ description of the study to
adopt a reasonable interpretation of the
phrase “appropriate and necessary.”
The following sections describe how the
Agency has used Congress’ guidance on
the study to formulate different aspects
of our interpretation and application of
the “appropriate and necessary” test.

A. Hazards to Public Health Reasonably
Anticipated To Occur

In section 112(n)(1)(A), Congress
directed EPA to perform a study of
“hazards to public health” that would
likely result from utility HAP emissions,
before making any further decisions
about regulating utilities under section
112. Unlike other sections of the CAA,
section 112(n)(1)(A) focuses only on
hazards to public health. It does not
require that EPA study other factors,
such as environmental effects without
any established pathways to human
health effects. In contrast, section
112(n)(1)(B) requires a separate EPA
study, although not as a precursor to a
regulatory determination, of the “health
and environmental effects” of “‘mercury
emissions” from a broad range of
sources. Also unlike Section
112(n)(1)(A), many of the other
requirements of section 112 explicitly
require both an assessment of human
health effects and, in addition, an
assessment of adverse environmental
effects. For example, the Administrator
is charged with periodically reviewing
the list of Hazardous Air Pollutants and
adding pollutants that present a threat
of either “adverse human health effects”
or “‘adverse environmental effects.”
CAA Section 112(b)(2). The
Administrator examines area sources of
HAPs to determine if they present “‘a
threat of adverse effects to human health
or the environment.” CAA Section
112(c)(3). The Administrator is to
prioritize action under section 112(d)
after considering ‘““the known or
anticipated adverse effects of such
pollutants on public health and
environment.” CAA Section
112(e)(2)(A). Nor did Congress appear to
view the two terms as synonymous.
Under section 112(f), the EPA
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promulgates emission standards at a
level “with an ample margin of safety”
to “protect public health.” CAA Section
112(f)(2)(A). The Administrator may go
further and impose more stringent
standards to protect against “‘an adverse
environmental effect” only after
considering “cost, energy, safety, and
other relevant factors.” Id.

As described above, section
112(n)(1)(A) also provides no clear
standard for analyzing public health
effects—in contrast to, for example,
section 112(f). Under section 112(f), the
issue is whether additional regulation is
needed to “provide an ample margin of
safety to protect public health.” Section
112(f) also expressly incorporates EPA’s
pre-1990 two-part inquiry for evaluating
what level of emission reduction is
needed to provide an ample margin of
safety to protect public health. See CAA
section 112(f)(2)(B) (incorporating EPA’s
two-part ample margin of safety inquiry,
set forth at 54 FR 38044 September 14,
1989, which implemented the
requirements of section 112 of the 1977
CAA).11 By contrast, section
112(n)(1)(A) neither includes the
“ample margin of safety to protect
public health” requirement, nor does it
incorporate EPA’s pre-1990 ample
margin of safety inquiry.

Because of the focus on “public
health” in the section 112(n)(1)(A) study
requirement, and because as discussed
above Congress did not define the scope
of the “appropriate and necessary”’
finding, EPA is reasonably interpreting
section 112(n)(1)(A) to base that finding
on an assessment of whether utility
HAP emissions likely would result in
“hazards to public health.”

Moreover, EPA reasonably interprets
section 112(n)(1)(A) not to require the
Agency either to study or to base its
“appropriate and necessary” finding on
an assessment of environmental effects
unrelated to public health.

As described above, Section
112(n)(1)(A) requires only that the
Administrator “consider” the results of

11 Section 112 of the 1977 CAA directed EPA to
promulgate emission standards “‘at the level which
in * * * [the Administrator’s judgment] provides
an ample margin of safety to protect the public
health.” Congress substantially amended section
112 in 1990 and enacted several new provisions.
Congress specifically incorporated the “ample
margin of safety to protect public health”
requirement into section 112(f), which applies to
any source category that is regulated under section
112(d)(2) and (d)(3). Significantly, Congress did not
include the “ample margin of safety” language in
section 112(n)(1)(A). Instead, Congress directed
EPA to assess the “hazards to public health
reasonably anticipated to occur” from utility HAP
emissions after imposition of the requirements of
the CAA, and then determine whether Utility unit
emissions should be regulated under section 112 of
the CAA.

the public health study before
determining whether utility regulation
is “appropriate and necessary.” This
mild direction, when paired with the
considerable discretion inherent in any
judgment about whether an action is
“appropriate and necessary,” has led
EPA to conclude that the statute permits
the agency to consider other relevant
factors when determining whether to
regulate emissions from utility units
under section 112. This is not to say,
however, that EPA believes it may
ignore the context of section 112(n) in
making its determination.

The Supreme Court has recognized
that ““‘where Congress includes
particular language in one section of a
statute but omits it in another section of
the same Act,” as here, where section
112(n)(1)(A) refers to public health and
conspicuously omits any reference to
adverse environmental effect, ‘it is
generally presumed that Congress acts
intentionally * * * in the disparate
inclusion or exclusion.” Russello v.
United States, 464 U.S. 16, 23 (1983).
The only direction that Congress
explicitly provided to guide our
“appropriate and necessary” finding
was that we consider the results of a
study of only those “hazards to public
health” that the agency ‘‘reasonably
anticipatels] to occur.”

EPA must reconcile the broad
discretion to determine what is
‘“appropriate and necessary”’ with the
implicit Congressional decision that
information about environmental effects
unrelated to human health effects was
not needed for that determination.
Rather than conclude that EPA is
prohibited from considering
environmental effects, however, EPA
interprets section 112(n)(1)(A) to permit
the agency to consider other relevant
factors as part of its “appropriate and
necessary’”’ determination, as refined
further below, but these factors may not
independently, or in conjunction with
one another, justify regulation under
section 112(n) when EPA has concluded
that hazards to U.S. public health are
not reasonably anticipated to occur.
Compare CAA section 112(f)(2)(A)
(Administrator may set a more stringent
standard than is required to protect
health if necessary, considering factors
such as cost, to prevent an adverse
environmental effect).

In evaluating hazards to public health
under section 112(n)(1)(A) we look at
various factors, including, for example,
the affected population, the
characteristics of exposure (e.g., level
and duration), the nature of the data,
including the uncertainties associated
with the data, and the nature and degree
of health effects. In terms of assessing

health effects, we have numerous tools
at our disposal. See Section VI.H (for
fuller discussion of factors relevant to
assessing the hazards to public health).
For example, for cancer effects, we can
assess the lifetime excess cancer risk,
and for other effects, we look to tools,
such as the reference dose.12 As
explained below, the ““hazards to public
health reasonably anticipated to occur”
standard is relevant not only for the
Study, but also for the appropriate and
necessary determination.

EPA has also taken note of the context
for assessing ““hazards to public health,”
for the language of section 112(n)(1)(A),
calls for an analysis of the “hazards to
public health” reasonably anticipated to
“occur as a result of emissions by
electric utility steam generating units.”
(Emphasis added.) Section 110(a)(2)(D)
provides an instructive comparison in
this regard. In section 110(a)(2)(D),
Congress required that each state
implementation plan contain adequate
provisions ‘“prohibiting * * * any
source or other type of emissions
activity within the State from emitting
any air pollutant in amounts” that will
“contribute significantly to
nonattainment” of the national ambient
air quality standards. This provision
demonstrates that Congress knew how
to require regulation of emissions of air
pollutants even where the pollutants
themselves do not cause a problem, but
rather only “contribute to a problem.”
Unlike section 110(a)(2)(D), in section
112(n)(1)(A), Congress focused
exclusively on the “hazards to public
health”” of HAP emissions “result[ing]
from” Utility Units. Rather, it is the EPA
study performed pursuant to section
112(n)(1)(B), not the inquiry under
section 112(n)(1)(A), that examines all
current anthopogenic sources of Hg
emissions and their effects on human
health and the environment. EPA has
concluded that its inquiry under section
112(n)(1)(A) may reasonably focus
solely on whether the utility HAP
emissions themselves are posing a
hazard to public health. This focus on
utility emissions only is consistent with
Congress’ overall decision to provide for
separate treatment of utilities in section
112(n)(1)(A).

B. Imposition of the Requirements of
This Act

Congress required EPA to examine the
hazards to public health from utility
emissions “after imposition of the
requirements of this Act.” The phrase
“imposition of the requirements of th[e]
Act” is susceptible to different

12 Section VI below discusses the reference dose
(“RfD”) in detail.
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interpretations because Congress did not
specify the scope of the requirements
under the CAA to be considered or,
more importantly, the time period over
which the imposition of requirements
was to be examined. EPA reasonably
interprets the phrase “imposition of the
requirements of th[e] Act” to include
not only those requirements already
imposed and in effect, but also those
requirements that EPA reasonably
anticipates will be implemented and
will result in reductions of utility HAP
emissions. This interpretation is
reasonable in view of the fact that
Congress called for the study to be
completed within three years of
enactment of the 1990 CAA
Amendments. At such time, EPA could
have only forecast, to the extent
possible, how implementation of the
requirements of the CAA would impact
utility HAP emissions, based on the
science and the state of technology at
the time.13

We are interpreting the phrase
“requirements of th[e] Act” broadly to
include CAA requirements that could
either directly or indirectly result in
reductions of utility HAP emissions. For
example, certain provisions of the CAA
that affect Utility Units, such as the
requirements of Title I and Title IV,
require controls on pollutants like SO,
or NOx. Although these pollutants are
not HAP, the controls that are required
to achieve the needed reductions have
the added effect of reducing HAP
emissions. Thus, given our
interpretation of the phrase “imposition
of the requirements of th[e] Act,” we
read the first sentence of section
112(n)(1)(A) as calling for a study of the
hazards to public health from utility
HAP emissions that EPA reasonably
anticipates would occur after
implementation of the CAA
requirements that EPA, at the time of
the study, should have reasonably
anticipated would be implemented and
would directly or indirectly result in
reductions of utility HAP emissions.

Finally, it is telling that Congress
directed EPA to examine the utility HAP
emissions remaining “‘after imposition

13 Although the December 2000 finding does not
provide an interpretation of the phrase “‘after
imposition of the requirements of the[e] Act,” the
Utility Study, on which that finding was based,
does account for the phrase by evaluating utility
HAP emission levels in 2010. See Utility Study ES—
2 (the <2010 scenario was selected to meet the
section 112(n)(1)(A) mandate to evaluate hazards
‘after imposition of the requirements of the CAA.”).
We do not believe that the December 2000 finding
or the January 2004 proposal properly give effect to
all of the terms of section 112(n)(1)(A), including
the first sentence of section 112(n)(1)(A). We
therefore provide our interpretation of the central
terms in that sentence above, as those terms are
relevant to the final actions we are taking today.

of the requirements of th[e] Act,”
because there is no other provision in
section 112 that calls for EPA to
examine the requirements of the CAA in
assessing whether to regulate a source
category under section 112.14 Congress
plainly treated Utility Units differently
from other source categories, and that
special treatment reveals Congress’
recognition that Utility Units are a
broad, diverse source category that is
subject to numerous CAA requirements,
including requirements under both Title
I and Title IV, and that such sources
should not be subject to duplicative or
otherwise inefficient regulation.® See
136 Cong. Rec. H12911, 12934 (daily ed.
Oct. 26, 1990) (Statement of
Congressman Oxley) (stating that the
conferees adopted section 112(n)(1)(A)
“because of the logic of basing any
decision to regulate on the results of
scientific study and because of the
emission reductions that will be
achieved and the extremely high costs
that electric utilities will face under
other provisions of the new Clean Air
Act amendments.”).

C. Appropriate and Necessary After
Considering the Results of the Study

Section 112(n)(1)(A) requires EPA to
make a determination as to whether
regulation of Utility Units under section

14 Section 112(m)(6) provides an instructive
comparison because it requires EPA to examine the
other provisions of section 112, and to determine
whether those provisions are adequate to prevent
serious adverse effects to public health and the
environment associated with atmospheric
deposition to certain waterbodies. Section
112(m)(6) also requires EPA to promulgate
additional regulations setting emission standards or
control requirements, ““in accordance with”” section
112 and under the authority of section 112(m)(6),
if EPA determines that the other provisions of
section 112 are adequate, and such regulations are
appropriate and necessary to prevent serious
adverse public health and environmental effects.
Section 112(n)(1)(A) provides EPA far greater
discretion because under that section, EPA is not
only to evaluate the reasonably anticipated public
health hazards remaining “‘after imposition of the
requirements of th[e] Act,” but also to determine
whether to regulate Utility Units under section 112
of the CAA at all.

15 As noted elsewhere, section 112(n)(1)(A) was
included in the House Committee bill and adopted
by the House; while the Senate included a different
provision. In the Conference Committee, the House
version prevailed. Sen. Durenberger, a Senate
conferee and an evident opponent of the provision,
alluded to another purpose for the provision, which
concerns the fact that “mercury is a global
problem.” Legislative History of the Clean Air Act
Amendments of 1990, at 872 (Oct. 27, 1990)
(statement of Sen. Durenberger). Based on Sen.
Durenberger’s statement, it appears that one of the
reasons for the wide deference Congress accorded
EPA under section 112(n)(1)(A) was to allow EPA
to account for the fact that Hg emissions from U.S.
utilities are a very small part of overall Hg
emissions, and therefore that EPA should exercise
discretion in considering the uncontrollable amount
of risk from Hg that would remain regardless of the
extent to which U.S. utilities are controlled.

112 is “‘appropriate and necessary.”
Congress did not define the terms
“appropriate” and ‘“necessary,” but
provided that regulation of Utility Units
under section 112 could occur only if
EPA determines that such regulation is
both “appropriate” and “necessary.”

1. Considering the Results of the Study

The appropriate and necessary
determination is to be made only after
“considering the results of the study”
required under section 112(n)(1)(A). We
interpret the phrase “‘considering the
results of the study’ to mean that EPA
must consider the results of the study in
making its determination, but that EPA
is not foreclosed from analyzing other
relevant information that becomes
available after completion of the study.
This interpretation is reasonable
because section 112(n)(1)(A) contains no
deadline by which EPA must determine
whether it is “appropriate and
necessary” to regulate Utility Units
under section 112.

Moreover, nothing in section
112(n)(1)(A) suggests that EPA is
precluded from considering new
relevant information obtained after
completion of the Utility Study in
determining whether regulation of
Utility Units under section 112 is
appropriate and necessary. Indeed, the
term ‘“‘considering” in section
112(n)(1)(A) is analogous to the terms
“based on” or “including,” which are
neither limiting nor exclusive terms.16
In a recent case, the DC Circuit rejected
an argument advanced by the
petitioners that an EPA rule was invalid
because the statute required EPA to
promulgate the regulation “based on the
study,” and according to petitioners
EPA’s rule was not based on a study that
met the requirements of the CAA. Sierra
Club v. EPA, 325 F.3d 374 (DC Cir.
2003). In rejecting petitioners’
arguments, the Court held, among other
things, that “the statute doesn’t say that
the rule must be based exclusively on
the study.” Sierra Club v. EPA, 325 F.3d
at 377 (emphasis in original); See also
United States v. United Technologies
Corp., 985 F.2d 1148, 1158 (2d Cir.
1993) (“based upon” does not mean
“solely”’); McDaniel v. Chevron Corp.,
203 F.3d 1099, 1111 (9th Cir. 2000).
Consistent with this reasoning, EPA
reasonably interprets the phrase
“considering the results of the study,”
to mean that EPA must consider the
study, but that it can consider other
relevant information obtained after
completion of the study. Congress could
not have reasonably intended for EPA to

16]n fact, the term ‘““‘considering,” on its face, is
less limiting than the phrase “based on.”
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ignore relevant information concerning
HAP emissions from Utility Units solely
because that information was obtained
after completion of the Utility Study.”

2. Appropriate and Necessary

The condition precedent for
regulating Utility Units under section
112 is whether such regulation is
“appropriate” and “‘necessary.” These
are two very commonly used terms in
the English language, and Congress has
not ascribed any particular meaning to
these terms in the CAA. The legislative
history does not resolve Congress’ intent
with regard to these terms. We therefore
first examine the structure of section
112(n)(1)(A) and then discuss our
interpretation of the terms
“appropriate” and “necessary.”

a. Examining the Structure of Section
112(n)(1)(A). In interpreting the terms
“appropriate” and ‘“‘necessary’’ in
section 112(n)(1)(A), we begin with the
structure of section 112(n)(1)(A). As an
initial matter, the order of the terms in
the phrase “appropriate and necessary”
suggests that the first decision EPA must
make is whether regulation of Utility
Units under section 112 is
“appropriate.” Even if EPA determines
that regulation of Utility Units under
section 112 is appropriate, it must still
determine whether such regulation is
also necessary. Were EPA to find,
however, that regulation of Utility Units
under section 112 met only one prong,
then regulating Utility Units under
section 112 would not be authorized by
the statute.

The structure of section 112(n)(1)(A)
also reveals that the appropriate and
necessary finding is to be made by
reference to the reasonably anticipated
public health risks of utility HAP
emissions that remain after “imposition
of the requirements of the] Act.” The
first sentence of section 112(n)(1)(A)
contains an important direction to EPA,
which sets the predicate for the entire
provision. That first sentence calls for
EPA to identify the hazards to public
health reasonably anticipated to occur
as a result of the utility HAP emissions
remaining “after imposition of the
requirements of th[e] Act.” Stated
differently, Congress wanted EPA to
identify the utility HAP emissions that
would remain “after imposition of the
requirements of th[e] Act” and identify
the hazards to public health reasonably

17 Consistent with this interpretation, in
December 2000, EPA relied not only on the Utility
Study, but also on certain information concerning
Hg obtained after completion of the study,
including actual emissions data from coal-fired
plants for calendar year 1999 and a report from the
National Academy of Sciences on the health effects
of methylmercury. See 65 FR 79825-27.

anticipated to occur as the result of such
emissions. As noted above, we interpret
the phrase “imposition of the
requirements of th[e] Act” to include
those CAA requirements that EPA
should have reasonably anticipated
would be implemented and would
result in reductions of utility HAP
emissions.?® Congress’ focus on the
other requirements of the CAA reflects
its recognition that Utility Units are
subject to numerous CAA provisions
and its intent to avoid duplicative and
unnecessary regulation. We therefore
reasonably conclude that the
appropriate and necessary finding is to
be made by reference to the reasonably
anticipated public health risks from
utility HAP emissions that remain “after
imposition of the requirements of th[e]
Act.”

b. EPA’s interpretations of the terms
“appropriate” and ‘“necessary.” (i)
Appropriate. In December 2000, EPA
found that it was appropriate to regulate
coal- and oil-fired Utility Units under
section 112. At that time, we did not
provide an interpretation of the term
“appropriate.” Instead, we focused on
the following facts and circumstances.
We first found that it was “appropriate”
to regulate coal- and oil-fired Utility
Units under section 112 because
“mercury in the environment presents
significant hazards to public health.”
See 65 FR 79830. We also determined
that it was appropriate to regulate oil-
fired Utility Units based on the
uncertainties “regarding the extent of
the public health impact from HAP
emissions from” such units. See 65 FR
79830. Finally, we found that it was
appropriate to regulate HAP emissions
from coal-and oil-fired units under
section 112 because we had identified
control options that we anticipated
would effectively reduce certain HAP
emissions. We also indicated that
certain control options could “greatly
reduc[e] mercury control costs.” See 65
FR 79830.

18 The comments of Rep. Oxley, a member of the
Conference Committee, about section 112(n)(1)(A)
support EPA’s interpretation of that provision. Rep.
Oxley stated:

Pursuant to section 112(n), the Administrator
may regulate fossil fuel fired electric utility steam
generating units only if the studies described in
section 112(n) clearly establish that emissions of
any pollutant, or aggregate of pollutants, from such
units cause a significant risk of serious adverse
effects on the public health. Thus, if the
Administrator regulates any of these units, he may
regulate only those units that he determines—after
taking into account compliance with all other
provisions of the CAA and any other federal, state
or local regulation and voluntary emission
reductions—have been demonstrated to cause a
significant threat of adverse effects on public
health.

136 Cong. Rec. H12911, 12934 (daily ed. Oct. 26,
1990) (Statement of Rep. Oxley) (emphasis added).

In January 2004, we proposed
reversing our “‘appropriate” finding in
large part. Specifically, we proposed
that it is not “appropriate” to regulate
coal-fired units on the basis of non-Hg
HAP and oil-fired units on the basis of
non-Ni HAP because the record that was
before the Agency in December 2000
indicates that emissions of such
pollutants do not result in hazards to
public health. See Section IV.B.

Webster’s dictionary defines the term
“appropriate” to mean “especially
suitable or compatible.” Miriam-
Webster’s Online Dictionary, 10th ed.
Determining whether something is
“especially suitable or compatible” for a
particular situation requires
consideration of different factors. In
section 112(n)(1)(A), Congress requires
EPA to determine whether it is
“appropriate” to regulate Utility Units
under section 112. In making this
determination, we begin as we did in
December 2000, by assessing the
paramount factor, which is whether the
level of utility HAP emissions
remaining “after imposition of the
requirements of th[e] Act” would result
in hazards to public health. We
determine whether the remaining utility
HAP emissions cause hazards to public
health by analyzing available health
effects data and assessing, among other
things, the uncertainties associated with
those data, the weight of the scientific
evidence, and the extent and nature of
the health effects. See Section VI. If the
remaining HAP emissions from Utility
Units do not result in hazards to public
health, EPA does not believe that it
would be “especially suitable”—i.e.,
“appropriate”’—to regulate such units
under section 112. In this situation,
there would be no need to consider any
additional factors under the
“appropriate” inquiry because the
threshold fact critical to making a
finding that it is appropriate to regulate
Utility Units under section 112 would
be missing.

Even if the remaining utility HAP
emissions cause hazards to public
health, it still may not be appropriate to
regulate Utility Units under section 112
because there may be other relevant
factors particular to the situation that
would lead the Agency to conclude that
it is not “especially suitable” or
“appropriate” to regulate Utility Units
under section 112. For example, it might
not be appropriate to regulate the utility
HAP emissions remaining “after
imposition of the requirements of th[e]
Act,” if the controls mandated under
section 112(d) would be ineffective at
eliminating or reducing the identified
hazards to public health. Similarly, it
might not be appropriate to regulate the
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remaining utility HAP emissions under
section 112 if the health benefits
expected as the result of such regulation
are marginal and the cost of such
regulation is significant and therefore
substantially outweighs the benefits.
These examples illustrate that situation-
specific factors, including cost, may
affect whether it “is appropriate” to
regulate utility HAP emissions under
section 112.19 (See Section
112(n)(1)(A).)

It cannot be disputed that Congress
under section 112(n)(1)(A) entrusted
EPA to exercise judgment by evaluating
whether regulation of Utility Units
under section 112 is, in fact,
“appropriate.” We believe that in
exercising that judgment, we have the
discretion to examine all relevant facts
and circumstances, including any
special circumstances that may lead us
to determine that regulation of Utility
Units under CAA section 112 is not
appropriate.2°

19 Nothing precludes EPA from considering costs
in assessing whether regulation of Utility Units
under section 112 is appropriate in light of all of
the facts and circumstances presented. The DC
Circuit has indicated that regulatory provisions
should be read with a presumption in favor of
considering costs: “It is only where there is ‘clear
congressional intent to preclude consideration of
cost’ that we find agencies barred from considering
costs. [Citations omitted.]” Michigan v. EPA, 213
F.3d 663, 678 (DC Cir. 2000), cert. den., 532 U.S.
903 (2001) (upholding EPA’s interpretation of
“contribute significantly” under CAA section
110(a)(2)(D) to include a cost component). The
Supreme Court’s decision in Whitman v. American
Trucking Assn’s (ATA), Inc., 531 U.S. 457 (2001),
is not to the contrary. In that case, the Court held
that EPA lacked authority to consider costs in the
context of setting the national ambient air quality
standards under CAA section 109(b)(1), because the

“modest words ‘adequate margin’ and ‘requisite’”’ in

that section do not “leave room” to consider cost.
531 U.S. 466. By contrast, EPA is not setting
emission standards in today’s action, but rather
determining, as Congress directed, whether it is
“appropriate” and ‘“‘necessary” to regulate Utility
Units under CAA section 112. The terms
“appropriate” and ‘‘necessary’ are broad terms,
which by contrast to the terms at issue in ATA do,
in fact, leave room for consideration of costs in
deciding whether to regulate utilities under section
112. Moreover, the legislative history of section
112(n) indicates that Congress intended for EPA to
consider costs. See 136 Cong. Rec. H12911, 12934
(daily ed. Oct. 26, 1990) (statement of Rep. Oxley)
(“[TThe conference committee produced a utility air
toxics provision that will provide ample protection
of the public health while avoiding the imposition
of excessive and unnecessary costs on residential,
industrial and commercial consumers of
electricity.”). Finally, section 112(n)(1)(A) requires
EPA to consider alternative control strategies, and
the focus on such strategies may reasonably be read
as further evidence of the relevance of costs. See,
e.g., 65 FR 79830 (discussing costs in relation to
certain technologies).

20 Sjgnificantly, in December 2000, we
acknowledged that factors other than the hazards to
public health resulting from utility HAP emissions
should be examined in determining whether
regulation of Utility Units is appropriate under
section 112. Indeed, after concluding that the Hg
emissions from coal-fired Utility Units caused

(ii) Necessary. Like the “appropriate”
finding, the ‘“necessary” finding must be
made by reference to the utility HAP
emissions remaining after imposition of
the requirements of the CAA.

Specifically, we interpret the term
‘“necessary” in section 112(n)(1)(A) to
mean that it is necessary to regulate
Utility Units under section 112 only if
there are no other authorities available
under the CAA that would, if
implemented, effectively address the
remaining HAP emissions from Utility
Units. Assessing whether an alternative
authority would effectively address the
remaining utility HAP emissions would
involve not only: (a) An analysis of
whether the alternative legal authority,
if implemented, would address the
identified hazards to public health,
which was a concept specifically
addressed in December 2000 and in the
January 2004 proposal, but also (b) an
analysis of whether the alternative legal
authority, if implemented, would result
in effective regulation, including, for
example, its cost-effectiveness and its
administrative effectiveness. See
Michigan v. EPA, 213 F.3d, 663, 678
(addressing consideration of costs).

This interpretation of the term
“necessary”’ differs slightly from the
interpretation advanced in December
2000 and January 2004. In December
2000 and January 2004, we interpreted
the term “necessary” to mean that it is
only necessary to regulate Utility Units
under section 112 if there are no other
authorities under the CAA that would
adequately address utility HAP
emissions. Several commenters noted
that under this interpretation, EPA
could never regulate HAP under section
112 if it identified an alternative viable
legal authority. In light of these
comments and further review of section
112(n)(1)(A), we refined our
interpretation of the term ‘‘necessary” as
noted above. We agree that if we found
an alternative authority under the CAA
but we also determined that such
authority would not effectively address
the remaining HAP emissions, we
should be able to address those
emissions under section 112.
Accordingly, we maintain that it is
necessary to regulate Utility Units under
section 112 only if there are no other
authorities under the CAA that, if
implemented, would effectively address
the remaining HAP emissions from
Utility Units.

hazards to public health, we proceeded with the
appropriate inquiry and examined whether there
were any control technologies that could effectively
reduce Hg. We also commented on the costs of
achieving such reductions. See, e.g., 65 FR 79828,
79830.

Some commenters argued that the
“appropriate and necessary” finding is
a public health threshold finding, not an
investigation into whether another
provision of the CAA would address
HAP emissions from utilities. This
argument is without merit, however,
because it conflates the terms
“appropriate”” and “necessary” and
renders one term mere surplusage.
Congress required EPA to determine
whether it was both appropriate and
necessary to regulate Utility Units under
section 112. EPA agrees that it must
evaluate the hazards to public health
associated with HAP from utilities in
terms of assessing whether regulation
under section 112 is “appropriate.” But
Congress meant something different by
the term “necessary,” and EPA’s
interpretation of that term is reasonable.
Moreover, we believe that the emissions
inquiry envisioned under the first
sentence of section 112(n)(1)(A) is
distinct from the ‘“necessary”” inquiry
called for by the last sentence of section
112(n)(1)(A), because under the
“necessary’”’ inquiry the issue is not
whether EPA reasonably anticipated
that a particular provision of the CAA
will be implemented and will reduce
HAP emissions, but rather whether
there are any other authorities in the
CAA that could be implemented, and if
implemented, could effectively address
the hazards to public health that result
from the remaining HAP emissions.

Other commenters argued that EPA
cannot consider