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Re: Kettleman 10ls Facility B-18/8-20 Expansion Project

Liczar Mr, Scolt:

[ amm writing on behalt of my cliemt Chemical Waste Management, Inc. ("CW M)
copcerning the Keetlernan Hills facility ("KIEF") expansion project {"Project™) in Kings County,
California, On June 26, 2009, CWM submiued to EPA a permit application pursuatd (o the
Toxic Substances Contral Aet {*TSCA™) for the expansion of landtiil B- 18 operations
{“Proposed Project”} at the KHT. Under Scetion 7 of the Tndangered Species Act ("ESA™), the
LPA is required ta consult with (he ULS. Fish & Wildlife Serviee ("Service”) to ensure that
isziance of a TSCA permit for the Proposed Projeet would not jeapardize the contnued
existency of any federally isted species or result in adverse modification of enitical habitat.

EPA and the Scrvice have been in informal consultation on the Project since
Mowvember of 2007, Toth in the fall of 2009 and mostly recently in March of 2010, CW
anticipated that EPA's initiation of formal consultation was imminent. [However, in the past two
weeks, CWM has learned thar ERA plans to undertake further unspecithied review of the
biological asscssment for the Praject for as yet unstated reasons and for an undetermined time,

WM is very concerned aboul this Turther delay. CW understands that EPA
{andd the public) have concerns about the Project that gre separate and apart from the SA 1ssues,
Consequently, EPA's review of the TSCA issues may necessarily be extended until the
investigalion into the Ketileman City issues ts completed. Feor the reasens discussed in thas
letter, C WM hopes vor will be able to separate those concerns trom those that arise under the
ESA and that you will procesd with formal Section 7 consultation without further delay.
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To asstst you In agreeing 10 move lorward on initiating fonnal consultation, this
letter discusses the results of the prior biglogical opinions the Service 1aswed for KIE, the
infurmal consultation to date and the conclusions reached in the THelogical Assessment prepared
during the informat consultation process, [FTPA has any concerns about the measures needed ta
ensure compliance with the ESA | we believe they can be best addressed through the Section 7
process.

[ The Service ilas Issued Three Biological Opintons for KHE.

The KEITT has a tong history of review and compliance with the ESAL The Serviee
has aleesdy issocd three bialogical opiniens for the KEF to address the KHF's expansion in the
carly 19905 as well as the ongoing operations of the facility, Each resuled i a determination
that the KHF construction and operation would neither jeopardize the continued existenee ol any
bistedl species nor cause adverse modification to designated erineal habitat.

These Biological Cpintons cstablished the following conservation requircinents:
preserve 876 acres of land owned by CW; grant a conservation casemenl to the California
Pepartment of Fish & Gomue (“CTFG?) for those lands; and acquire and convey 633 acres w the
CDFG, including the establishment of a trst fund for the Inng-tenn maintenance of the 633
avres, These conservation requirements peovide a 31 mitigation ratio for impacts to the habital
ol the San Javguin Kit Fax and the Blent-nosed feopard tzard, Service Biological Qpinien File
No. 1-1-89-F-11, Formal Endangered Species Consufration Concevning Proposed Construciion
on the Chemical Waste Management, Inc.. Kettleman Hills Hazardeus Weste Facilivy, Kings
County, February 3, 7989, (Covered the proposed construction of two bazardous waste
management units and the grading of existing roads and firebreaks), Service Biological Opinion
File No. 1-1-90-F-18, Formal Endangered Species Consultation on the Chemical Weaste
Monagemem, fnc., Kertleman Hifls Huzardous Waste Facilities Operations, Kings County,
California, May 2, 1997 (“May 1991 Biological Opinion™ % Covening the B-18 Landfill); and
Service Biological Opinion File No, 1-1-90-F-18(R}, Reinittation of Formal Secidon 7
Cansultetion an the Operation of Chemical Waste Munagement's Hazardous Waste Facility in
Ketleman Hitls, Kings Cowngy, California, for a Water Pipeline and Firehreoks, Novemther 22,
19927 (“November 1991 Biological Opinion™. These Biological Opinions remain in effeet.

II. Informal Consultation on the Project Has Been Extensive.

The prior Biological Cpinions do not address the B-18/B-20 Project that EPA s
now considering. They do, however pravide a lens through which (o view the potential effvcts of
the Project. CWM copared EPA and the Service in discussions of the Seetion 7 process for this
Project as soon as it was practicable. It did so with the goal of simplifying and expediting the
Section 7 consultation by secking to follow the process that had been used previously and by
providing the sante degree of protection for the potentially affected species that ihe Service had
approved in the three prior Biological Opinions. The disenssion which toliows shows that the
informal consultation has been extensive, that EPA has fully patticipated in the process, and that
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the resulis of the studics conducted show that the effects of the Project on listed species will be
mininal. EIPA has information that exceeds the informational requirements of the ESA.

On July 10, 2007, after meeting on several occasions with USEWS staff about the
B-18/13-20 Project, CWM representalives contacted EPA and requested @ mecting to discuss the
EPA's rle in permitting the proposed expansion of Landlill B-18 and new construction of
Landfll B-20 at KHF. FPA had previously authorized KHF to operate the chemical waste
landfills and 4 storage unit for TSCA-regulated PCBs. KIIF representatives specifically
requested that EPA consider initinting Section 7 consultation with the Service, to the extent any
impacts to listed species were anticipated.

EPA accommodated that request. On July 17, 2007, OWh representatives
participated in a confercnce call with EPA and briefed EPA on prior PCB permutting at KHY, as
well as KHF expansion plans and the stutus of the coordinated appraval. CWM also informed
I'PA of the onguing species protection issues being addressed wath Service and CDFG under the
1991 Biological Opinians, and asked EPA what additional information FPA would need in order
o indtiate Section 7 consultation with the Service.

On August 13, 2007, CWM representatives provided a hackground memorandum
and additional materials reparding the Proposed Project to EPA, at EPA’s request.

On August 21, 2007 EPA participated ina conference call with OWh
representatives, the Service and the CDEG. Ongoing species profection issues under the 1991
Biological Opinions and the Proposed Project were discussed, n order to educate EPA on
specics protection issues at KHF and 10 help EPA determing its rele in permitting the Iroposed
Project at KHI.

On October 23, 2007, CWM representatives seot a follow-up loiter to ERA
providing additional background information inciuding copies of correspondence with Service
and CIIFG on species pratection issues, as requested, and asking EPA what next steps CWM
representatives should take in order to faciliae Section 7 consuhation.

On November 8, 2007, CWM representatives received a letter from EPA i which
IIPA agroed (0 pursue Scction 7 consultation with the Service and clarified that the T8CA
permitting process {for PCBs would be "functionally equivalent” (o the NEPA review process.

On January 3. 2008, CWM representatives provided draft cotrespondence to
EPA to assist EPA with imliating Section 7 consultation, This draft correspandence was
discussed in foilow-up conversalions between EPA and CWM representatives.

On January 15. 2008, EPA sent a letter to Service (with a copy to CDFG)
requesting 2 meeting 1o informally discuss EA’s intention to undetiake ESA Seetian 7
consultation for anticipated species cfieets and potential conservation o offser effects
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associated with the Proposed Project in conjunction with CWM's application for a modified
FSOA PO approval Tor the Proposed Projeet. EPA also requested a list of species that may
oceur in the Kings County, California area in accordance with 30 CFR § 402.12(c). linder
50 CFR 407.13¢h) 1), EPA is supposed to jnitiate Section 7 cansultation within 180 days
afier it receives the list. The list was received in June of 2008,

On March 21, 2008, the Kings County Planning Agency 15sued the
covironmental document, Draff Subsegnent Environmental fmpact Repore: B-18/8-2()
Hezardous Waste Disposal Profeer, Keelesan Hills Facility (Suate Clearinghouse No,
2005041064), Voltomes Land 11 {CH2ZM HILL., March 2008) {*Drali SETR™), for public and
agency review, The Praft SEIR evaluated impacts o biological resources including endangered
and tHreatened species anl required & 3:1 mitigation rativ consistent with the prior hological
apitions. A supplemental document was tater issued and recirculated for an additional 45-day
public review and comment period (o address refinements o the Proposed Project that resulted
itam mere detailed engineering and design plans.  No changes were made to the analysis of
hiological resource impacts or the reguived 3:1 mitigation. The Final SEIR incorporated changes
from USEFWS in response to comments receivisd on the Dvaft SETR, USTWS did not submit any
acdditional comments during the CEQA procuess.

On April 10, 2008, CWM representatives met with Service, EPA and CDFG to
begin informal discussion of the Section 7 consultation process and next steps for CWM. AL this
meeting, CWM represeniatives prezented background on the Proposed Project (2 summary
background memorandum was provided at the meeting). The TSCA permitting application
process and the status of CEQA environmental review, including the DSEIR, were also
discussed (copies of the DSEIR were provided at the meeting). A memoerandum summarizing
this meeting was provided 1o attendees on May 0, 2005

O June 26, 2008, CWM representatives participated in a conlvrence call during
which informal discussion of the Section 7 consultation process and next steps for CWM
continued. KHF representatives provided an update an current operations and vngoing species
protection at KHF. as well as an update on the CRQA review process and on the TSCA
permilting status, A memorandum summarizing this eonference call meeting was provided to
call patticipants on Aupust 19, 2008,

On Jime 26, 2009, CWM subniitted 1o FPA a permit application pursuant to the
TSCA for the Project at KUF, Suon thereafier, on July 9, 2009, CWM submitted a draft
biological ussessment ta EPA 1. The document reviewed the available information on the
potential impacts to the San Joaquin kit fox and blunt-nosed leopard lizard. W included as part af
the project deseription the 3:1 mitigation and minimization measures required under the prior
biolopical opinions znd included in the DSEIR. 4t followed the sugpested Biological Assessment
template provided by the Service's Sacramento Ficld Oftice:
http:fwww fws aov/sacrameniofes/consuitations. him.
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On Scptember 18, 2009, EPA IX commented on the biological assessment and
stated that the BA must include an Lcological Risk Asscssment for Endangered Species using the
PCE congener datis ("PCB Congener study”} that EPA was gathenng during the KHF Congencr
Study., CWM objected to delaying initiation of consultation for this additional requirement,
noting that the Section 7 process was 1o he based on available information and thatif the
Congener Study revealed nuw information relevant to endangered species, (he cansultation could
he reopened to consider that information. LPA did not agree and delayed the Section 7 process
pending completion of the PCT Congener sludy.

On September 21, 2004, CWH reccived verbal comments from FPA X on the
biological assessment and proceedid to incomparate those comments i the drafl bwological
assessment. On Oclober 27, 2009, EPA suggested revising scope of A and cansultaton to
addiess Phase I irapacts only. These impacts are limited to moving the existing fence o enclose
an additional 81 acres of hahitat. The biological assessment was revised 1o separate the impacts
by phase. '

On Cetober 28, 2009, EPA-IX reeeived a draft ER A/ Congener Study and on
November 12, 2009, W and EPA began biweekly progress mectngs to diseuss ERA/Congener
Study.

O Mareh 12, 20010, CWi submitted o EPA a revised draft Biological
Assessment that uddressed comments received from EPA. We understand that FPA may have
coordinated these comments with the Service, The March 2010 revisions include the following

changes:

- Added a discussion of San Joaquin woolly threads in the inteoduction, with
explanation us to why this specics would not be affected by the project;

» Adiled a deseription of how the project and the off-site conservation will be
phascd;

. Changed "miligation measires” 0 "conservation measures”;

v Revised the on-sile conservalion maasures fo match language in the FSEIR;

. Added language specifying that any personnel canducting acljvities on the
Caalinga site must first attend the listed species educational program:

- Added a map of the Coalinpa site showing the location for Phase [ mitigation.

. Added a map showing fencing locations for B-18 and B-20; and

. Lpdated the species list fur Attachinent .

On March 17, 2010, EPA said that other than twe guestions about the PCB
Congener study, they were happy with both the PCB Congener study and the draft Biological
Assessment. For the PCE Congener study, EPA said that there were a couple of Mtypos”, bt that
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that EPA will just ask for those (o be corrected in the final, and that they will not hold up the
release of the Brological Assessment to the Service.

At that ume. CW understood that imtstion of farmal eonsultation was
imminent. However, in carly April, CWM icarned that P4 was further delaying the initiation
of formal consuliation to aflow further unspecified peer review. The sole basis given for yet
another review of the Blological Assessment is that the Project ts controversial.

Ml. The Project Will Mot Cavsy Jeopandy or Take of Protected Species.

The conclusions ol the revised Biological Assessment are similar to the
conclusions the Service reached in the prior Biological Opinions. The key conclusion s that the
development of the Phase | project can likely be accomplished without eausing any take ol
either the kit fox or blunt nosed leopard lizard, The overall conclusions are as follows:

1.1 San Joagain Kif Fox

The Propesed Project is not expected to appreciably reduce the numbers, repreduction, ot
distribution of this species, and is not likely 1o appreciably reduce the hkehibood ot the
specics’ survival and recovery in the wild, This conclusion has been reachod because:

i. {On-site conservation measures proposed as part of the project description wili
minimize tmpacts ko the San Joaquin kit fox during copstrection, and aperalion
activity is not likely 1o kill or harm any San Joaquin ki [ox.

2. Only approximately 0.04 percent of the potential habitat within the satellite
population would be impacted, and large, unfrapmented blocks of kit {ox habsttal
would remain on the 1,600 acre KL site outside of the fence, as watl as on
surrounding lands. Fulhenmore, the proposed conservation measures provide
preservation and management ol relatively large, uniragmented blocks of switable kit
fox habital in perpetuity, at a ratio of up to 3:1, which will offset any adverse impacts
ltom the Proposed Projuect.

3, The Action Area is not within any pinch points for kit fox habital connectivity,

4. The Propesed Project will not preclude the implementation of any measures outlined
in the Recovery Plan as necessary or the recovery of this species.

The Proposed Project will not adversely modify eritical habitat for the San Jeaguin kit fox
hecause critical habitat has not been formally designated {or tlus species.
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1.2 Blunt-Nused Leopard Lizard

The Proposcd Project is not likely tu adversely affvel the blunt-nosed leopard lizard. This
conclusion las been reached because surveys indicate the Action Area is not occupicd by the
blunt-nosed leopard fizard and the habitat is not currently suitable.

This conclusion has been reached because:

1. To avoid any take of the species through harm or harassment if the on-site habitat
were 1o beeome suitable and oveupied, the Proposed Project will implemnent the
conservation measures described in section 3.3 designed to discourages establishment
of the species in the potential impact acea. including fencing with cxclusionary

flushing.

2. Preserving in perpetuily habital for the San Joaquin kit fox, an umbrcllas species as
deseribed in the Recavery Plan, will offset any adverse impacts to the blunt-nosed
leopard lizard from the Proposed Projoct.

3, The Froposed Project will not preclude the implementation of any mcasures ouliined

in the Recovery Plan as necessary for the recovery of this species.

The Proposed Project will not adversely modify critical habitat for the blutt-nosed fcopard
lizard because critical habitat has not been formully designated for this speoies.

1.3 Proposed Project Consistency with Recovery Plan
The Proposed Project is consistent with the Recovery Plan.

The Proposed Project would not preclude habitat conpectivity or exceed the preservation
threshold foe the KettJeman Lills satellite population. Furthermore, dedication of private
tand in the Pleasant Valley San Joaquin kit fox sateilite population that provides hatitat
values for the kit fox, through casement or equivalent mechanism to be approved by ihe
USFWS. {5 the first clement of the "Ecosystem-Level Strategy” putlined in the Recovery
Plan.

IV, Fapmal Section 7 Consultation Is the Appropriate Process for Evaluating iroject
Impacted on Pritected Speeies.

As described above, the Project has a long history of review under the ESA
CWNL the Service, CDEFG and EPA have spent many years in informal consultation. CWW
compiied with EPA's requests for more infermation associated with the Congener study. It has
revised the Biological Assessment as EPA requested in the fall of 2009, CWM belicves that the
information that is now available on impacts (o listed species 15 robust und exceeds alkl
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requitements. It clearly appears that meoving the fence to allow B-18 landtill construction can
proceed without causing tuke,

The ESA snd s implementing repulations provide a process for the Service to
thoreughly assess the potential impact of the proposed Project on endangered or threalened
specics. The Service is the appropriale body to anaiyvze and cvaluate these impacts. To the
exienl there are any unresolved FSA (ssues, the tormal consultation pro¢ess wsing the expertise
ol the Service 15 the proper avenue o resobve those ssues. There 15 no need or basis to delay
tnitiating consultacon with the Service.

L% Keguested Action

We hope this nformation 1s helpful. We ask that you proceed with initiation of formal
consultation without further delay. Al a minimum., CWM requests the EPA provide a written
cxplanation o what LPA Is deang to process its request and inform CWM of when EPA will
initiale consultation and submil the Biolopical Assessment w the Service. Thank you for
constderation ot this request. We appreciate your assistance on this matier,

Very truly yours,

IEDIMQQ %L/h____’

tor SHEPPARD, MULLIN, RICHTER & FIAMPFTON LLP
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cer Ivan Lichen, EPA Region BX
Shelley Buranek, Service
Justin Sloan, COT{:
Fob Heney, Chemmical Waste Manapement, Ine.
Andee Leisy, Bemy Thomas Moose & Manley



