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A. Overvi ew of Conments

EPA received 15 letters commenting on the March 30, 2001
propose partial approval/partial disapproval of the 1999 San
Franci sco Bay Area ozone attai nnment plan (1999 Pl an) and proposed
finding of failure to attain (66 FR 17379). The comenters
represented State and local air quality and transportation
agenci es, the business conmmunity, and a number of public interest
envi ronnental and environnental justice groups. The mgjority of
commenters expressed support for the proposed partial disapproval
and finding of failure to attain. The proposed partial approval
was viewed favorably as strengthening the SIP, but several
comenters objected to the proposed approval of specific plan
el enents as neeting the requirenments of section 172 of the CAA
A nunber of commenters al so urged EPA and the Bay Area Air
Qual ity Managenent District (BAAQWD) to eval uate and expl ai n why
the 1999 Plan failed to provide for attainnment. Specific
comments are addressed bel ow

B. Comments on Proposed Disapproval of Attainnment Assessnent

Comment: The BAAQVD objected to EPA's use of the term
“attai nment denonstration,” opining that an attai nnment
denonstration has a very different neaning than an “attai nnent
assessnment,” and noting that EPA specifically required the
submttal of an attainnment assessnment for the 1999 Pl an.

Response: EPA believes that an attainment assessnent and an
attai nment denonstration have effectively the sanme neaning in the
context of the 1999 Plan. EPA s detailed technical guidance for
attai nnent denonstrations applies to areas classified as serious
and above that are required to do photochem cal nodeling.! An
attai nment denonstration for areas classified as | ess than
serious is in practice what EPA required for the Bay Area’ s
attai nnent assessnent, an assessnent that enpl oys the best
avai |l abl e nodeling and other technical information to quantify
the I evel of em ssion reductions needed to attain (63 FR 37276,
July 10, 1998).

Comment: Many conmenters asked that EPA provide a detail ed
anal ysis of all the reasons why the attai nment assessnment was
flawed. Sone commenters went further and asked EPA to suppl enent
its reasons in the final rulemaking for disapproving the
attai nnent assessnent. Specifically, commenters argued that the
attai nment assessnment was flawed (by a magnitude in the range of
25-50 tpd) not only because it inaccurately denonstrated

1 CAA Section 182(c)(2)(A); “Guidance on the Use of Modeled Results to Demonstrate
Attainment of the Ozone NAAQS.” EPA-454/B-95-007, June 1996.
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attai nnent, but al so because it: 1) omtted avail abl e data by
excluding 1998 nonitoring data; 2) inaccurately estimted the

i npact deregul ati on has had on power plant em ssions; and 3)
relied on projections of notor vehicle em ssions that assune

| arge reductions that historically have not been fully realized.

Response: EPA shares the concerns raised wwth regard to the
attai nnment assessnent. However, we do not believe that it is
necessary or productive at this tinme to determ ne whether these
concerns provide independent bases for disapproval since we are
al ready di sapproving the assessnment based on air quality
nonitoring data. Nevertheless, the points raised are good ones,
and we will take theminto consideration as we review future
pl ans and pl an revi sions.

Comrent: Counsel for the Transportation Sol utions Defense
and Education Fund (TRANSDEF) comented that EPA' s regul ations
specifically require use of a photochem cal nodel, and that if
the Bay Area need not use urban airshed nodeling (UAM, the
reasons should be fully explained in the Federal Register. The
commenter asserted that EPA's “attai nnment assessnent” approach
outlined for the 1999 Plan did not accord with 40 CFR part 51.112
and appendi x W  TRANSDEF al so cl ai ned that the Bay Area should
have used EPA' s nodel substitution process pursuant to 40 CFR
part 51.112(a)(2) to authorize the techniques used in the 1999
Pl an.

Response: EPA regul ations at 40 CFR part 51, appendix W (6.0
Model s of Ozone, Carbon Monoxi de and Nitrogen D oxide) do not
mandat e the use of photochem cal nobdeling or the need to undergo
a nodel substitution process. Rather, the pertinent |anguage is
as follows:

A control agency with jurisdiction over areas with
significant ozone probl ens and whi ch has sufficient
resources and data to use a photochem cal di spersion nodel
is encouraged to do so. However, enpirical nodels fil

the gap between nore sophisticated photochem cal

di spersi on nodels and may be the only applicabl e procedure
if the avail able data bases are insufficient for refined
nodel i ng.

The attai nnent assessnent for the Bay Area was based on an

i sopl et h di agram generated from photochem cal nodeling, an
approach EPA believes is consistent with the above requirenent
(1999 Pl an, Section V, pp. 16-18).

Comrent : TRANSDEF requested that EPA note in the final
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rul emaki ng that past assunptions and inputs to the attainnent
assessnment process have not been sufficiently conservative to
acconplish attai nnent and al so asks that EPA require nore
conservative approaches in the future, including a margin of
safety.

Response: The 1999 Plan, itself, notes that “The attai nnent
assessnent provided . . .is ‘reasonable,’ but clearly optimstic”
(1999 Plan, p. 4). Erring on the side of being conservative may
be a good idea, but it is not required. According to EPA
regul ations, “use of the ‘best estimate’ is acceptable and is
consistent wth Cean Air Act requirenents” (40 CF.R Part 51

App. W 10.2).

Comrent: One commenter stated that the Bay Area’ s conti nued
| ack of technically conpetent data and nodeling resources
mandat es that EPA pronul gate a Federal Inplenentation Plan (FIP).
The conmment er supported this position with | anguage from Ari zona
v. Thonas, 829 F.2d 834 (9'" Cir. 1987): “Having failed inits
obligation to produce or nmake reasonable efforts to produce Sl Ps
whi ch woul d appear to neet the requirenents of the Act, Arizona
shoul d not be given another opportunity to produce nore plans.”

Response: EPA s di sapproval of the attai nnent assessnent
triggers an obligation of EPA to promulgate a FIP not |ater than
two years follow ng the disapproval unless EPA approves an
attai nment denonstration for the area in the interim The State
is currently working to submit a new attai nment denonstration
sooner than the one year provided by this final action. EPA
believes that it is appropriate to first allowthe State to
replace the deficient SIP consistent with the work it is now
doi ng.

The commenter’s reliance on Arizona v. Thomas is m splaced.
That case invol ved whet her EPA appropriately applied a sanctions
regul ation on the State. The sanctions regulation (under the
pre-1990 CAA) applied to areas that failed to neet the statutory
attai nment date. However, areas with fully approved SIPs were
excluded--i.e., not subject to the sanction. Because Arizona did
not have a fully approved SIP, the court rejected Arizona's claim
that the sanction should not apply and that Arizona shoul d
i nstead be given a chance to develop a new SIP. The narrow
regulatory interpretation in that case bears no rel evance on the
post-1990 requirenents of the CAA

C.  Comments on Proposed D sapproval of Mtor Vehicle Em ssions
Budget s
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Comrent: Earthjustice provided additional justification
beyond what was di scussed in EPA s proposal for disapproving the
transportation conformty budgets. Specifically, Earthjustice
commented that the budgets were incorrectly cal cul ated
(approximately 20 tpd too high for VOC) because “MIC
[ Metropolitan Transportati on Comm ssion] accidentally
‘“m sbucketed’ vehicle mles traveled [VMI] according to speed
ranges.” The commenter further suggested that EPA inprove its
oversight role to avoid simlar errors in the future.

Response: EPA agrees that there have, in sone cases, been
problens with allocations of VMI by speed and therefore with
em ssions estimates. This type of m stake could i npact budget
| evel s, as they are based on notor vehicle en ssions projected
for the attainment year. Wth respect to this rul emaking,
however, EPA is disapproving the budgets because they are based
on an attai nment assessnment that was deficient. Therefore EPA
need not explore a separate basis for disapproval. EPA will work
with MICin the future in an attenpt to avoid any errors in VM
speed all ocation and em ssions estinmates.

Comment: TRANSDEF urged EPA to reject the notor vehicle
em ssions budgets on the basis that they were not derived froma
conpetent attainment denonstration. The commenter suggested this
deficiency nmust be corrected in any anended or revised plan
subm ttal.

Response: EPA is di sapproving the budgets because they were
based on a flawed attai nment assessnment. This deficiency nust be
corrected within 18 nmonths of the effective date of this
rul emaking in order to avoid the inposition of sanctions. CAA
section 179(a)(2).

D. Comments on Proposed D sapproval of Reasonably Avail abl e
Control Measure Denonstration (RACM

Comment: The BAAQVD questioned the existence of a RACM
obligation, asserting that all RACM are in place and that the Air
District had already responded to public comments related to
potential control neasures for the 1999 Pl an.

Response: The federal RACM obligation for ozone
nonattai nnent areas is contained in section 172(c)(1) of the Act,
which requires “the inplenentation of all reasonably avail abl e
control neasures as expeditiously as practicable.” The BAAQVD
commenter did not deny this obligation, but rather asserted that
the obligation has already been fulfilled. EPA disagrees with
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this position. EPA guidance, issued Novenber 30, 1999 entitled,
“Qui dance on the Reasonably Avail able Control Measures (RACM
Requi renment and Attai nnent Denonstration Subm ssions for Ozone
Nonat t ai nnent Areas,” provides that “[i]n order for the EPA to
determ ne whether a State has adopted all RACM necessary for
attai nment as expeditiously as practicable, the State will need
to provide a justification as to why neasures within the arena of
potentially reasonabl e neasures have not been adopted. The
justification would need to support that a neasure was not
‘reasonably available’ for that area and coul d be based on
technol ogi cal or econom c grounds.” At a mninmum the
justification should address “any neasure that a conmenter

i ndi cates during the public coment period is reasonably

avai lable for a given area. . . .” (57 FR 13560, April 16, 1992).

The Bay Area’s 1999 Plan itself was silent on the RACM
requirenent. \Wile the supporting docunentation for the 1999
Plan did include a response to nany public coments on contr ol
measures, not all of the suggested control neasures were
addressed. Moreover, where neasures were specifically rejected,
the justifications provided generally did not address the RACM
criteria. According to EPA guidance, “nmeasures could be
justified as not neeting RACMif a neasure (a) is not
technol ogically or economcally feasible, or (b) does not advance
the attainment date for the area” (“Additional Subm ssion on RACM
fromStates with Severe 1-hour Ozone Nonattai nment Area SIPs,”
EPA, Decenber 14, 2000).

Comment: Several comenters urged EPA and the BAAQWD to
t horoughly exam ne all of the control strategies in place in the
South Coast air district as well as those suggested through
public comment and at public workshops. A nunber of commenters
suggest ed specific neasures that should be eval uated as RACM
The San Joaquin Valley Unified Air Pollution Control District
identified three potential RACM neasures for District adoption
(or anmendnents to existing BAAQWD rul es): SMOG Check |1, aqueous
sol vent degreasing, and the permtting and control of smaller
engi nes. Sherman Lewi s, Chair of the Hayward Area Pl anni ng
Associ ation identified a range of cash out and transit assistance
measures that should be considered. Earthjustice suggested a
RACM revi ew of all BAAQVD and MIC neasures that are not currently
in the SIP. Another comenter urged EPA to clearly state that
RACM requi res adoption of all measures denonstrated in the State
to be reasonably avail able, including neasures in the Bay Area
CAP and BAAQWD Rules 9-10 and 9-11. Communities for a Better
Envi ronnment suggested several refinery nmeasures, marine vessel
nmeasures, a requirenment for diesel engine replacenent, and
ot hers.
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Response: EPA is di sapproving the RACM conponent of the 1999
Plan for the reasons noted in the previous response. |In order to
correct the RACM deficiencies, an anended or new plan nust
consi der or evaluate any control neasures that are suggested by
the public during its devel opnment and adoption as well as
measures included in public cooment on the 1999 Plan and as part
of this rulenmaking to deternm ne whether or not they represent
RACM

Comment: The majority of commenters enphasi zed that RACM
measures should be viewed collectively to determ ne whether their
em ssions reductions woul d expedite attai nment.

Response: EPA agrees that RACM neasures shoul d be vi ewed
collectively to determ ne whether their em ssions reductions
woul d expedite attainnent. However, EPA has previously concl uded
that “potential measures may be determined not to be RACMif they
require an intensive and costly effort for nunmerous small area
sources.” 66 FR 586, 610; January 3, 2001. This interpretation
of RACM “is based on the common sense neani ng of the phrase,
‘reasonably available.” A nmeasure that is reasonably available is
one that is technologically and econom cally feasible and that
can be readily inplemented. Ready inplenentation also includes
consi deration of whether em ssions fromsnall sources are
relatively small and whet her the admi nistrative burden, to the
States and regul ated entities, of controlling such sources was
likely to be considerable. As stated in the CGeneral Preanble,
EPA believes that States can reject potential neasures based on
| ocal conditions including cost (57 FR 13561).” 66 FR 586, 610;
January 3, 2001. Also, the devel opnent of rules for a large
nunber of very different source categories of small sources for
which [ittle control information may exist wll |ikely take nmuch
| onger than devel opment of rules for source categories for which
control information exists or that conprise a smaller nunber of
| arger sources. The |onger the rule devel opnment tinme frane, the
|l ess likely that the em ssion reductions fromthe rules would
advance the attainment date. EPA will analyze future RACM
subm ssions fromthe Bay Area in |light of these concl usions.

Comrent: One community nmenber suggested that the Bay Area’ s
past poor performance justifies a higher hurdle for rejecting
addi tional control neasures as not bei ng RACM

Response: The CAA contains provisions that address an area’s
“poor performance”; e.g., disapproval of a plan and subsequent
sanctions (CAA sections 110(k) and 179(a)). |In contrast, the
RACM requi renents and EPA s gui dance interpreting those
requi renents are intended to ensure that all nmeasures that are
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“reasonably available” are inplenented in nonattainnment areas.
Furthernore, while EPA s gui dance contenpl ates a case-by-case
anal ysis based on | ocal circunstances (57 FR 13561), the Agency
must apply the criteria for determ ning what constitutes RACM
uni formy throughout the nation. The RACMtests outlined in EPA
gui dance and the CAA do not include a higher hurdle based on poor
per f or mance. 2

Comment: The only comment received fromthe business
comunity, the California Council for Environnental and Econom c
Bal ance, reasoned that NOx neasures shoul d not be consi dered RACM
because of the likelihood that NOx reductions would actually
i ncrease ozone formation and because the Bay Area is already
conplying with Federal NOx RACT Control Techni que Gui deli nes.

Response: As noted above, neasures may be excluded from an
attainment plan if they would not advance the attainnent date.?
There was not sufficient evidence in the 1999 Plan to reject NOx
measures as RACM on the basis of not advancing the attai nnent
date. In fact, the Bay Area’s control strategy for the 1999 Pl an
relies on the reduction of both NOx and VOC em ssions to attain
the federal ozone standard. Nevertheless, EPA will take this
poi nt into consideration when evaluating future RACM subm ssi ons
fromthe Bay Area.

E. Comments on Proposed Approval of Baseline Enm ssions I|nventory

Comment: Several commenters questioned the approvability of
the 1995 baseline em ssions inventory. Qur Children’s Earth and
Communities for a Better Environment argued that any approval of
the em ssions inventory w thout know edge of why the plan failed
is arbitrary. These organizations also identified concerns with
inventory em ssions estimates for refineries and power
generation. Another conmenter questioned the inventory’'s
accuracy citing the increase in on road nobile source em ssions
when CARB updated its nobile source nodel. Also raised was a
concern that the inventory was not sufficiently “current” to be

2 CAA section 172(c)(1); “ Guidance on the Reasonably Available Control Measures
(RACM) Requirement and Attainment Demonstration Submissions for Ozone Nonattainment
Areas,” 11/30/99; “Genera Preamble for the Implementation of Title | of the Clean Air Act
Amendments of 1990,” 57 FR 13498, 13560, 4/16/92; “Additional Submission on RACM from
States with Severe 1-hour Ozone Nonattainment Area SIPs,” 12/14/00.

3 Guidance dated December 14, 2000 entitled, “ Additional Submission on RACM from
States with Severe 1-hour Ozone Nonattainment Area SIPs.”



appr ovabl e.

Response: EPA believes it is not appropriate to assess the
adequacy of an em ssions inventory based on the ultinate success
or failure of a plan. EPA reviewed the em ssions inventory
carefully and had a nunber of discussions with Air District and
CARB staff about the estinmates provided for various source
categories. As noted in the March 30, 2001 proposal, the
inventory figures were based on actual em ssions in 1995. EM-AC
2000, CARB s newer nobile source nodel, was not available at the
time, and hence could not be used to evaluate the accuracy of the
i nventory.

EPA bel i eves that the em ssions inventory can be approved
because it is current in the context of the 1999 Plan. The
decision to allow a 1995 baseline inventory was first proposed by
EPA in 1997 and finalized, after public notice and conment, in
1998. No adverse comment was received. The plan was prepared in
1998 and submitted to EPA in 1999.

In short, we found nothing in our review to suggest that the
i nventory was inconsistent with EPA i nventory gui dance,
“Em ssions I nventory CGuidance for Inplenentation of Ozone and
Particul ate Matter National Anbient Air Quality Standards (NAAQS)
and Regi onal Haze Regul ations” (EPA 454/ R-99-006, April 1999).
Neverthel ess, since the Bay Area will have to submt a new plan
in response to the disapproval and finding of failure to attain,
there will need to be a new em ssions inventory to support that
pl an.

Comment: Communities for a Better Environnment pointed out
that there are over 1300 Notices of Violation (NOVs) in the Bay
Area that have not been processed, suggesting that rule
ef fectiveness assunptions for various source categories nay be
overstated. |If this is the case, em ssions levels could likely
be hi gher than the inventory figures.

Response: EPA does not judge the adequacy of em ssions
inventories on NOV statistics. |In many cases, the issuance of a
| arge nunber of NOVs indicates a healthy enforcenent program
Mor eover, many NOVs are witten for non em ssions-rel ated
violations (e.g., record keeping) or for extrenely m nor
em ssions violations; therefore unresolved NOVs are not a good
gauge for the effectiveness of a rule or regulatory program The
BAAQWD s enforcenent process is to cite violations on site
(sonetinmes nmultiple NOVs at a site daily). Conpliance is
demanded within fifteen to twenty days or further NOVs are issued
until the problemis corrected. (See BAAQVD Enforcenent D vision
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Policies and Procedures Manual, Notice of Violation CGuidelines,
pp.5-6; included in docket for this rulemaking.) Violations are
of ten bunched and then settled as a group for a particul ar
facility; hence, it is not uncomon at any nonment in tinme to find
many seem ngly “unaddressed” NOVs.

Mor eover, one of the concepts behind rule effectiveness is
that there is not 100% conpliance. The estimted nonconpliance
is factored into the inventory.

F. Comments on Proposed Approval of Reasonabl e Further Progress
Denonstration

Conmment : Counsel for Qur Children’s Earth and Comunities
for a Better Environnment opined that, unless EPA makes a finding
as to why the Bay Area failed to attain the ozone standard, it is
arbitrary to assunme that the adopted neasures were as effective
as promsed in the SIP. The commenter asserts that continuing
exceedances (particularly in 1998 -- after three years of plan
i npl enentation) is evidence that the neasures were not as
effective as prom sed and that RFP did not occur.

Response: RFP is defined as “annual increnmental reductions
in emssions of the relevant air pollutant....” (CAA section
171(1)). For ozone, which is not emtted directly, the
reducti ons nmust cone from sources of the ozone precursors, VOC
and NOx. Wile it seens to make sense that reductions in VOC and
NOx coul d be neasured by inprovenent in ozone levels, that is not
necessarily the case. For instance, in the Bay Area, ozone
| evel s are not decreasing as expected in response to the
precursor em ssions reductions. “Proposed Final San Francisco
Ozone Attainment Plan for the 1-Hour National Ozone Standard,”
June 2001, Figure 4. EPA therefore relies on the inplenentation
of control nmeasures, which are designed to reduce precursor
em ssions, to determ ne whether or not progress in reduction of
em ssions is being made. EPA concludes that the adopted neasures
are being inplenented and sufficient reductions in em ssions have
occurred to represent reasonabl e further progress.

Comment: One conmenter asserted that EPA erred in not
requiring RFP interimcorrections to the 1999 Plan to address
changi ng circunstances and new i nformati on.

Response: The process of devel opi ng, work shopping,
approving, and submtting a plan revision is a | engthy one and
coul d not have been conpleted in tinme between initial plan
subm ttal (August 1999) and the attai nnent deadline (Novenber
2000). It was because of this truncated tinme frane that EPA
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determ ned that, for this plan, “the RFP requirenent woul d be
satisfied if all required em ssion reductions occur by...[t]he
attai nnent year.” 62 FR 66578, 66581 (Decenber 19, 1997).

G Comments on Proposed Approval of Control Measures

Comment: Commenters provided several argunents for finding
the control strategy inadequate. First, the controls proposed
di d not conpensate for the underestinated notor vehicle em ssions
cal cul ated by EMFAC7g. The comrenter urged EPA to | ook nore
closely at em ssions reductions relied upon from state neasures.
In addition, the commenter stressed that control strategies
should not be limted to emssions Iimtations, but should al so
i nclude strategies such as closing or relocating sources and
econonmi c incentive prograns. The conmenter asked EPA to coment
negatively on the control strategy in the 1999 Plan and to direct
that all future measures be nore specific and enforceabl e before
federal credit is given.

Response: EPA agrees that the 1999 Plan’s overall control
strategy was i nadequate for attainnent and, as a result, is
di sapproving the plan. EPA is, however, approving the individual
control neasures in the plan because they strengthen the SIP. In
any case, in the next planning effort for the Bay Area, the
control strategy will have to be supplenented wth additional
nmeasures needed for attainnent and that are specific enough to be
federally enforceable. Any future attainnent denonstration wll
have to include sufficient control neasures to reduce updated
projections of notor vehicle em ssions, and coul d include
i nnovative control strategies as necessary to denonstrate
attai nnment.

H  Comments on Proposed Approval of Contingency Measures

Comment: Counsel for Qur Children’s Earth and Communities
for a Better Environnent suggested that EPA revise its proposed
approval of the contingency neasures to a conditional approval,
the condition being the requirenent for additional contingency
nmeasures W thin one year.

Response: Contingency neasures are intended to provide
continued progress “in the year follow ng the year in which the
failure has been identified” (57 FR 13511, April 16, 1992). In
the Bay Area, the contingency neasures in the 1999 Pl an have
al ready been triggered. Under CAA section 179(d), a new pl an,

i ncl udi ng addi ti onal contingency neasures to be triggered in the
future, is required to be submtted to EPA within one year after
the effective date of the final finding of failure to attain.
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Comment: Earthjustice expressed concern that the contingency
nmeasures woul d not safeguard public health because they are
primarily on road neasures that are unlikely to achieve their
projected | evel of em ssions reductions due to over [sic]
optim stic assunptions. This commenter further questioned the
appropriateness of relying on neasures wth questionable
ef fectiveness to backstop neasures in the plan that are plagued
wi th the sane uncertainty.

Response: As we noted in the proposed rul enaking (66 FR
17379, 17382, March 30, 2001), contingency neasures nust provide
sufficient reductions to ensure continued progress towards
attainment while the plan is being revised. Even if the on road
nmeasures fall short, we believe there are sufficient reductions
to neet this test.

Comment: Counsel for TRANSDEF asserted that the contingency
neasures failed to neet the criteria and purpose of the Act
because such nmeasures are intended to be neasures above and
beyond the ordinary control strategies that cone into effect
automatically in response to a mssed nmlestone or a failure to
attain.

Response: EPA has long held that control neasures that are
in excess of those projected as being required for tinely
attai nment may be used to satisfy the contingency neasure
requi renents of CAA section 172(c)(9) because the neasures wl|l
provi de for continued em ssion reduction progress beyond the core
control strategy. See, e.g., 58 FR 52467, 52473 (Cctober 8,
1993).

I. Conments on Environnental Justice

Comment: The BAAQVD described its existing public
i nvol venent process and requested specific gui dance on possible
i nconsi stencies with EPA's environnental justice policies
regardi ng public participation. MIC requested that EPA identify
specific environnental justice concerns associated with the SIP
or conformty budget.

Response: EPA enphasi zed in the proposed rul enaki ng that
there nust be a full public involvenent process that provides
opportunities to satisfy environnental justice concerns, and
further referenced the District’s own adopted environnent al
justice principles. Since that tinme EPA has continued to work
wi th the BAAQWD and CARB to encourage additional opportunities
for public involvenent. Anong the pertinent guidance docunents



-12 -

is the “Model Plan for Public Participation”, published by EPA s
O fice of Environnmental Justice in February, 2000 (EPA-300-K-00-
001; available at http://ww epa.gov/ CECA/ej . htm ). This
docunent describes many practical steps that can be taken as well
as several core values and guiding principles for effective
public involvenent. EPA has drawn no conclusion as to the

consi stency of the current process with EPA policies, but notes
that there has been substantial continuing adverse coment t hat
the Bay Area’ s plan devel opnent process is inadequate and

vi ol ates “procedural environnental justice.” This issue is

di scussed further bel ow.

Comment: Several comenters noted that the public engagenent
process is key to ensuring environnental justice. According to
TRANSDEF, the environnental justice processes at the Air District
and MIC are generally inadequate. Earthjustice noted that the
time line for the upcom ng plan revision is being driven by the
wish to avert conformty consequences and is resulting in a
rushed public process that conprom ses procedural environnental
justice. Communities for a Better Environnment conmmented on the
need for a full public process (i.e., sufficient public
notification and adequate tine) so that conmunity nenbers can
identify and comment on transportation and stationary source
control neasures that shoul d be adopted.

Response: EPA agrees that an effective public invol venent
process is inportant and that nore public process and comrunity
input is preferable to |l ess. Mireover, EPAis conmitted to the
principles of environnental justice to ensure that all people
have equal access to the decision nmaking process. W believe
that the public process for the 1999 Plan provided everyone the
opportunity for neani ngful involvenent and net all | egal
requi renents set out in CAA section 110(a) and 40 CFR part 51.
Nonet hel ess, EPA is aware of the public’s concerns and is
continuing to encourage and support additional public involvenent
efforts by the State and | ocal agenci es.

Comment: A few commenters suggested control strategies that
woul d be particularly beneficial to lowincone and mnority
comunities. These strategies include the control of em ssions
fromrefineries and utilities and the reclassification of the
area under Subpart 2 of the Clean Air Act and the concom tant
| onering of the major source threshold to 25 tons per year. 1In a
comment received froma transit advocacy group, the point was
made that increased transit ridership is one of the cornerstones
of reducing auto em ssions, inproving public health and
addressi ng environnmental injustices. A commenter further stated
that EPA is obligated by Executive Order 12898 on Environnent al
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Justice and its own regulations to use its existing authority to
address di sproportionate inpacts on mnority popul ati ons.

Response: EPA agrees that control strategies and nmeasures
may differ with regard to the degree to which they benefit
di fferent popul ations and communities. In review ng plans and
control strategies when they are submtted for federal approval,
EPA is cognizant of its obligations under the Executive Order.
EPA assunes that the reference to EPA's regulations is to EPA' s
nondi scrimnation regulations at 40 CFR part 7, applicable to
reci pients of EPA assistance. These regulations provide, in
part, that recipients “shall not use criteria or nethods of
adm nistering its programwhich have the effect of subjecting
i ndividuals to discrimnation because of their race, color,
national origin or sex, or have the effect of defeating or
substantially inpairing acconplishnent of the objectives of the
programwi th respect to individuals of a particular race, color,
national origin, or sex”(40 CFR 7.35(b)). EPA is unaware of
al l egations as to specific violations of these regul ati ons.

Comment: TRANSDEF states that the health inpacts of the Bay
Area’s nonattaining air quality disproportionately affect
communi ties of color and others with reduced access to nedical
care and ot her aggravating factors.

Response: Wil e EPA has not specifically evaluated this
allegation with regard to the Bay Area, the Agency believes that
the NAAQS are presunptively protective of all communities
included in the nonattai nnent area. The NAAQS are established
based on studies that include asthmatics and ot her sensitive
popul ations and are intended to provide an adequate margi n of
safety for everyone in the relevant area. Therefore a plan
provi ding for attai nnent of the NAAQS shoul d ensure that al
popul ations are protected with an adequate margin of safety.

J. Comments on Proposed Finding of Failure to Attain

Comrent: The BAAQVD commented that the Novenber 15, 2000
attai nnent deadl i ne was unreasonabl e.

Response: The Novenber 15, 2000 attai nnment deadline cones
from EPA's 1998 redesignation of the Bay Area to nonattai nnment
and was subject to notice and conment rul emaking. (63 FR 37258,
July 10, 1998). EPA set an expedited attai nment deadline to
encourage near term em ssions reductions and in response to
BAAQVD evi dence that the air quality problemwould be corrected
by that date.
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Comrent: Legal counsel for TRANSDEF contends that the
Suprene Court decision in Witman v. Anerican Trucki ng
Associ ation, 149 L.Ed.2d 1, 31-48, 121 S.C. 903, dictates that
EPA reconsider its position regarding the Bay Area’ s
nonat t ai nnent desi gnati on under the general nonattai nnment
provi sions of Part D subpart 1 of the Act. This comenter
asserts that the Bay Area should be designated as subject to the
nore prescriptive requirenents of subpart 2 of part D and
classified as “severe” to inpose additional planning and SIP
requi renents.

Two comenters al so argued that the Bay Area ought to be
classified as a severe area due to the nunber of tinmes it has
failed to attain since the 1990 CAAA and the date by which it is
now expected to attain the national ozone standard (i.e., 2006).
It was suggested that EPA propose a severe classification in a
separ at e rul emaki ng.

Response: The issue of whether subpart 1 or subpart 2
applies to the Bay Area was decided in the action redesignating
the Bay Area fromattai nnent to nonattai nnent for the 1-hour
ozone NAAQS (63 FR 37258, July 10, 1998). Wiitnman v. ATA
concerned the applicability of subpart 2 to the inplenentation of
a revised ozone NAAQS, in this case the 8-hour standard. There
is nothing in the Court’s opinion to suggest that subpart 2 nust
apply to a redesignation fromattai nment to nonattai nnent for the
1- hour ozone NAAQS. Thus, at this time, EPA does not intend to
reconsider its prior final decision regarding the applicable
i npl enentation provisions for the Bay Area. However, EPA is
currently beginning efforts to respond to the Court’s remand of
the inplenentation issue for the 8-hour standard. [If, in
devel opi ng that policy, EPA reaches any concl usions that woul d
affect the basis for EPA's final rule determ ning that the Bay
Area shoul d i nplenment the 1-hour standard under subpart 1, the
Agency will reconsider its position with respect to the Bay Area
at that tine.

K. Comments on Consequences of Partial D sapproval

1. Conformty Freeze and Lapse

Comment: The Air District and MIC noted the potential for
adverse inpacts to the region’s transportation system econony,
and air quality if a conformty | apse were to del ay hi ghway,
transit, and congestion relief projects.

Response: EPA is working with state and | ocal agencies to
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devel op an attainnment SIP that contains notor vehicle em ssions
budgets that EPA can find adequate for conformty purposes.

Conment: MIC stated that there are mnor errors in EPA' s
di scussion of the conformty freeze and | apse consequences of a

pl an di sapproval. Specifically, in the event of a freeze, MIC
asserted that it can still adopt its upcom ng RTP even though a
conformty finding cannot be made. In addition, MIC noted that

EPA' s list of projects that could proceed under a | apse was not
exhaustive. The list should include: TCMs in approved SIPs, non-
regionally significant non-federal projects, regionally
significant non-federal projects that have already been approved
prior to a | apse, previously conformed projects that have

recei ved fundi ng conmtnents, exenpt projects, projects under 40
CFR 93. 127, and traffic synchronization projects. MIC al so
stated that regionally significant transit expansion projects
such as light rail extensions and bus fl eet expansions not yet
under contract cannot proceed under a | apse.

Response: Al though MIC nakes sone valid points, MIC is not
entirely correct. In nonattainnment and mai ntenance areas, a
met ropol i tan pl anni ng organi zati on (MPO) mnust denonstrate that a
transportation plan conforns to the SIP before the transportation
pl an can be approved. During a conformty freeze, no new
transportation plans can be found to conform pursuant to 40 CFR
93.120(a)(2). Please note that a transportation plan or
transportation i nprovenent program (TIP) anendnent can be
approved during the freeze if it merely adds or del etes exenpt
projects specified in 40 CFR 93.126 and 93.127. Rail and bus
expansions can proceed if they are inplementing TCMs in the SIP
or if they only involve mnor expansions of rail car or bus
fleets (40 CFR 93.126).

Comment: Caltrans noted that the nornmal 2-year period
bet ween onset of a conformty freeze and a lapse is virtually
elimnated by the Bay Area’s transportation planning schedul e.

Response: EPA is aware that the conformty freeze could
turn into a conformty | apse in January 2002 because that is when
the current conform ng regional transportation plan (RTP) w ||
expire. EPA is working closely with the ARB and the | ocal Bay
Area agencies to correct the deficiencies in the 1999 Pl an and
lift the freeze before a | apse occurs.

2. Oher

Comment: Counsel for Qur Children’s Earth and Communities
for a Better Environnment presented an argunent that EPA s



-16-

di sapproval should trigger a construction ban pursuant to CAA
section 173(a)(4). The rationale provided was that EPA s

di sapproval is essentially equivalent to a finding that the SIP
is not being adequately inplenented. Alternatively, counsel
requested that EPA issue the followng two orders: 1) an order
prohi biting construction or nodification of any maj or source, and
2) an order requiring the BAAQVD to promul gate a rule that places
CAA section 173(a)(4) authority in the Bay Area’s pernmtting
program

Response: The CAA separately identifies a plan disapproval
and the finding of failure to inplenent the SIP, and the
underlying prem se of each is different. A plan disapproval
sinply neans that a specific SIP subm ssion does not neet the
applicable requirements of the CAA. See CAA section 110(k)(3).
Thus those rules or plans are not incorporated into the approved
SIP. Afinding of failure to inplenment, however, concerns
whet her a state is inplenenting the requirements of an approved
plan. Thus the failure of a state to have approved rul es neeting
all of the Act’s requirenents (as evidenced by a disapproval) is
not the equivalent of a failure to inplenent neasures or
requi renents that EPA has approved as neeting the CAA. In this
action, there is clearly no finding that the State is not
i npl enenting provisions approved into the SIP, and hence, the
restrictions on permtting set forth in section 173(a)(4) do not
apply. EPA is disapproving portions of a plan and thus the
consequences of disapproval will apply.

L. Comments on Requirenment for a New Pl an

Comrent: Several commenters expressed concern that EPA
seened to be rushing the Bay Area into another planning process
and was not providing sufficient guidance for the next plan.

Response: Under CAA section 179(d), the Bay Area has one
year fromthe effective date of the finding of failure to attain
to submt a new attainment plan. The State and | ocal agencies
have accel erated their plan devel opnent process, apparently in
order to avoid the consequences of a conformty |apse which wll
take effect January 2002 if the Plan’s deficiencies are not
corrected by that time. EPA is doing its best to be responsive
to the State’s concerns and schedule while at the sane tine
provi di ng neani ngful input to ensure a viable plan.

Comrent: A nunber of comrenters suggested that EPA shoul d
exercise its CAA section 179(d)(2) authority to prescribe control
measures. Specific suggestions include neasures that target
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stationary sources |ocated within | ow income communities of

color; public transit measures; neasures that address issues such
as urban sprawl, |and use, and growh in vehicle mles travel ed;
and any ot her neasures identified through public comment.

Response: It is difficult for EPA to prescribe specific
control neasures in the Bay Area where both stationary and nobile
source controls neet, and often exceed, federal requirenents and
where innovative prograns and energi ng technol ogies will be
needed for future em ssions reductions. Control neasures
currently under devel opnent in the South Coast region (the only
“extrene” ozone area in the country) and at CARB are already
being targeted for future Bay Area plans. Initiatives to address
i ssues such as urban sprawl and | and use are appropriately
devised at the local and State levels. 1In |light of these
factors, EPA does not believe it would be reasonable to inpose
specific controls under CAA section 179(d)(2) until it first
allows the | ocal agencies and CARB to explore appropriate
feasi bl e neasures for the area.

Comment: Menbers of the environnental conmunity urged EPA to
require urban airshed nodeling for future plans and pl an
revisions.

Response: New urban airshed nodeling will not be avail able
until the 2003/2004 tinme franme. WMoreover, as noted above, 40 CFR
51.112 all ows the use of |esser nodels for areas not classified
as serious and higher.

Comrent: One commenter urged EPA to mandate an em ssions
budget nore stringent than required under the Act to conpensate
for historical shortfalls in nobile source eni ssions reductions
fromprojected |evels.

Response: The em ssions budget in an attainment plan is
defined as the projected attai nnment year em ssions for notor
vehicles. (40 CFR 93.101) Wiile EPA has the authority and
responsibility to ensure that notor vehicle em ssions projections
are based on the nost accurate information avail able, we do not
have authority to mandate a safety margin.

M M scel | aneous Conments

Comrent: Commrents submtted by Peninsula Rail 2000 raised
concerns about MIC s efforts to inprove transit, reduce auto use,
and inprove air quality. This commenter suggested that EPA
intervene to ensure proper planning by MIC
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Response: Conmment noted. EPA does participate in MIC s
pl anni ng process and attenpts to gain support for better and nore
cost-effective transit service and reduced auto use and
pol I uti on.

Comrent: Legal counsel to TRANSDEF conmented that EPA nust
report on the failure of past conformty determ nations to conply
with 40 C F.R part 93.118.

Response: The qualitative analysis required by 40 C. F. R
part 93.118 applies to conformty determ nations, not to actions
on ozone plans. Nonethel ess, the commenter appears to be nmaking
the point that the current mai ntenance plan budget in the Bay
Area could be causing or contributing to a new NAAQS vi ol ati on
or could have exacerbated past violations. EPA agrees with the
commenter that the current mai ntenance budget is not satisfactory
and needs to be replaced with a new attai nment budget.

Comment: TRANSDEF al so provi ded several comments on the
em ssions budgets in the Bay Area s nmi ntenance pl an.

Response: EPA is not acting on the naintenance plan budgets
in this rulemaking. For information about the current status of
t he mai nt enance pl an budgets and a description of how they wl|l
be repl aced once adequate attai nment budgets are in place, see 64
FR 55220, Cctober 12, 1999.

Comment: Counsel for TRANSDEF comrented that the District
and MIC nust denonstrate conpliance with the requirenents of
California Health and Safety Code section 40233 which requires
the District to identify, and MIC to hel p achi eve, the anmount of
air pollution em ssions reductions to be acconplished fromthe
nmobi | e source sector to reach attai nment.

Response: State |aw requirenents are outside the scope of
this rul emaking. Federal |law requires that the attai nnent plan
gquantify the em ssions reductions necessary to acconplish
attai nnent and ensure that those reductions will be achieved by
the responsible State and | ocal agencies (CAA section 172(c)).



