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.  JURI SDI CTI ON AND GENERAL PROVI SI ONS

This Order is entered voluntarily by the United States
Environnmental Protection Agency ("U. S. EPA"), the State of
W sconsin (“State”) through the Wsconsin Departnent of

Nat ural Resources (“WDNR’), the Wsconsin Departnent of
Justice (“WWDQJ”), Fort James Corporation, and the Fort Janes
Operating Conpany (collectively “Fort Janes” or
“Respondent”). The Order is issued pursuant to the
authority vested in the President of the United States by
Section 106(a) of the Conprehensive Environnental Response,
Conpensation, and Liability Act of 1980, as anended
("CERCLA"), 42 U.S.C. 889606(a). This authority has been

del egated to the Adm nistrator of the U S. EPA by Executive
Order No. 12580, January 23, 1987, 52 Federal Register 2923,
and further delegated to the Regional Adm nistrators by

U S. EPA Del egation Nos. 14-14-A and 14-14-C, and to the
Director, Superfund Division, Region 5, by Regional

Del egation Nos. 14-14-A and 14-14-C. This Agreenent is also
entered into pursuant to the authority of the Attorney
Ceneral of the United States to conprom se and settle clains
of the United States, which authority, in the circunstances
of this settlenent, has been delegated to the Assistant
Attorney General, Environnental and Natural Resources
Division, US. Departnent of Justice (“DQJ”).

This Order provides for performance of renobval actions in
connection with a portion of the Lower Fox River, Wsconsin,
known as Sedi nent Managenent Unit 56/57 (the "SMJ 56/57
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Site" or the "Site"). This Order requires Respondent to
conduct renoval actions as described herein to abate an
actual or threatened rel ease of hazardous substances at or
fromthe Site that U S. EPA and the State believe may
present an inmm nent and substantial endangernent to the
public health, welfare or the environnent.

C. Nothing in this Order, including the Statenent of Wrk
attached hereto, is intended by the parties to be, nor shal
it be construed as, an adm ssion of facts or law, an
estoppel, or a waiver of defenses by Respondent for any
purpose. Participation in this Order by Respondent is not
i ntended by the parties to be, and shall not be, an
adm ssion of any fact or opinion devel oped by U S. EPA the
State, or any other person or entity in the course of the
wor K.

1. PARTIES BOUND

This Order is binding upon and inures to the benefit of U S. EPA,
t he WDNR and WDQJ, Respondent, and Respondent’s successors and
assigns. Any change in ownership or corporate status of
Respondent including, but not limted to, any transfer of assets
or real or personal property shall not alter Respondent’s
responsibilities under this Order. Respondent shall ensure that
its contractors, subcontractors, and representatives conply with
this Order. Respondent shall be responsible for any
nonconpliance with this Oder.

11, DEFLN TI ONS

A Unl ess ot herwi se expressly provided herein, terns used in
this Order which are defined in CERCLA or in regulations
pronmul gat ed under CERCLA shall have the neaning assigned to
themin the statute or its inplenenting regulations.

B. Whenever terns |isted below are used in this Order or in the
docunents attached to this Order or incorporated by
reference into this Order, the follow ng definitions shal

appl y:

1. “Agenci es” shall nean the United States Environnental
Protection Agency (U. S. EPA) and the Wsconsin
Departnent of Natural Resources (VWDNR)

2. “CERCLA” shall nean the Conprehensive Environnental
Response, Conpensation, and Liability Act of 1980, as
anended, 42 U . S.C. §8 9601 et seaq.
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“Day” shall nean a cal endar day unl ess expressly stated
to be a business day. In conputing any period of tine
under this Order, where the |ast day would fall on a
Sat urday, Sunday, or federal holiday, the period shal
run until the end of the next business day.

“National Contingency Plan” or “NCP’ shall nean the
Nat i onal Contingency Pl an, pronul gated pursuant to
Section 105 of CERCLA, 42 U.S.C. 8 9605, codified at 40
CFR Part 300, and any anmendnents thereto.

“Par agraph” shall nean a portion of this Oder
identified by a capital letter and may include one or
nor e subpar agr aphs.

“Parties” shall nmean all signatories to this O der.

“Section” shall nmean a portion of this Order identified
by a Ronman nuneral .

“Site” shall mean the portion of Sedi ment Managenent
Unit 56/57 (“SMJ 56/57") delineated in Figure 1 of
Attachnment Ato the Order, and all suitable areas in
close proximty to the contam nati on necessary for

i npl enentation of the renoval action, including but not
limted to the portion of the Fort James property known
as the fornmer Shell property, as described in Figure 2
of Attachment A to this Oder.

“Statenent of Work” or “SOW shall mean the statenent
of work for inplenmentation of the renoval action, as
set forth in Attachment A to this Order. The Statenent
of Work is incorporated into this Order and is an
enforceabl e part of this Oder.

“WDQJ” shall nmean the Wsconsin Departnent of Justice.

“WDNR” shal |l nmean the Wsconsin Departnent of Natural
Resour ces.

“Wrk” shall nmean all activities Respondent is required
to performunder this Order and all attachnments hereto,
and includes any Wirk required pursuant to

nodi fications to this Oder under Section XXVI.
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V. STATEMENT OF PURPOSE

The nmutual objectives of the U S. EPA, WONR, WDQJ, and Respondent
in entering into this Order are to inplenent a renoval action in
accordance with the Statenent of Wrk. The activities conducted
pursuant to this Order are subject to approval by U S. EPA and
the State as provided herein, and shall be consistent with
CERCLA, the NCP, and all other applicable | aws.

V. EINDI NGS OF FACT

Based on avail able information, including the Adm nistrative
Record in this matter, U S. EPA hereby finds that:

1. At certain tines in the past, primarily in the 1950's and
1960' s, certain paper conpanies |ocated along the Fox River
engaged in the manufacture or recycling of carbonless copy
paper. Pol ychl orinated bi phenyls (PCBs), which are
hazar dous substances, were used in the production of
carbonl ess copy paper and in wastepaper that entered the
paper recycling operations.

2. As a result of the paper mlls’ production or recycling of
carbonl ess copy paper an estimted 700, 000 pounds of PCBs
were likely released to the Fox River. An estimated 60, 000
pounds of these PCBs remain in the lower 39 mles of the Fox
Ri ver, distributed within approximtely 10,400, 000 cubic
yards of sedinment. The balance of PCBs likely released to
the Fox River are located in the sedinents of G een Bay
and/ or Lake M chigan or were volatilized into the
at nrosphere. Based upon the extreme |ongevity and durability
of PCBs, degradation of PCBs in the environnent is not
considered likely. An estinated 400 to 600 pounds of PCBs
have been rel eased annually into G een Bay fromthe | ower
Fox River.

3. As a result of this contam nation, fish consunption
advi sori es have been in effect on the Fox R ver since 1976.

4. On July 3, 1997, the United States Environnmental Protection
Agency sent a notice letter under Section 122(e) of CERCLA
to, anmong others, Respondent, identifying it as a
potentially responsible party (PRP) with respect to the Fox
Ri ver

5. A Renedi al Investigation and Feasibility Study (RI/FS) under
the technical lead of WDNR is currently underway.
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Sedi nrent Managenent Unit (SMJ) 56/57 is |ocated within the
Lower Fox River, approximately 3 m|es southwest (upstream
fromthat point where the Lower Fox River discharges into
Green Bay. This area is adjacent to the southern edge of
the Gty of G een Bay.

Respondent is the owner of property |ocated within the Gty
of Green Bay, Brown County, Wsconsin. The Respondent’s
property is located north of, and i medi ately adjacent to
SMUJ 56/ 57.

A dredging project at SMJ 56/ 57 was undertaken in 1999
pursuant to an agreenent between WDNR and certain conpanies,
i ncl udi ng Respondent. Certain areas within SMJ 56/57 were
partially dredged (i.e., only a single dredging “pass” was
conducted). These partially dredged areas are defined as
subunits 12, 13, 14, 15, 16, 17, 23, 24, 25, 26, 27, 28, and
38. Portions of subunits 25, 26, 27, and 28 were dredged
with a second dredgi ng “pass”.

The 1999 dredgi ng project at SMJ 56/ 57 has resulted in the
exposure of unacceptably high concentrations of

pol ychl ori nat ed bi phenyls (“PCBs”) in certain portions of
SMJU 56/57. The currently exposed PCB concentrations in the
areas where partial dredging occurred (i.e., where one

dr edgi ng “pass” was conducted) are as high as 310 ppm An
estimated 21,500 cubic yards of contam nated sedi nents and
1600 pounds of PCBs renmain in that portion of SMJ 56/57
where dredging was | eft unconpleted in 1999.

The increased exposures of PCBs in portions of SMJ 56/ 57 now
may present an immnent and substantial endangernent to
human health and the environnent due to:

- increased uptake by biota exposed to PCBs;

this likely increased uptake adds to the

al ready el evated risk presented by the

overall site contam nation

- potential for further release and

m gration of PCBs, and nore w despread

di stribution of high concentrations in the

downstreamriver areas and Green Bay. This,

in turn, could result in additional PCB

upt ake and exposures to PCBs, and further

rel eases into Geen Bay, and potentially Lake

M chi gan.
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VI . CONCLUSI ONS OF LAW AND DETERM NATI ONS

Based on the Findings of Fact set forth above, and the
Adm ni strative Record supporting this renoval action, U S. EPA
has determ ned that:

1. The Site is a "facility" as defined by Section 101(9) of
CERCLA, 42 U. S.C. 89601(9).

2. Polychlorinated Bi phenyls (“PCBs”) are "hazardous substances"
as defined by Section 101(14) of CERCLA, 42 U S.C. 89601(14).

3. Respondent is a "person"” as defined by Section 101(21) of
CERCLA, 42 U S.C. 89601(21).

4. Respondent Fort James Corporation is either the present
"owner" and "operator” of a facility fromwhich there was a

rel ease of a hazardous substance to the Lower Fox R ver that cane
to be located at the Site, or a person who arranged for disposal
or transport for disposal of hazardous substances at the Site.
Respondent therefore nmay be liable under Section 107(a) of

CERCLA, 42 U. S.C. 89607(a).

5. The conditions described in the Findings of Fact above
constitute an actual or threatened "rel ease" of a hazardous
substance fromthe facility into the "environnent" as defined by
Sections 101(8) and (22) of CERCLA, 42 U S.C. 889601(8) and (22).

6. The conditions present at the Site may present a threat to
public health, welfare, or the environnent based upon the factors
set forth in Section 300.415(b)(2) of the National Ol and

Hazar dous Substances Pol | ution Contingency Plan, as anended
("NCP"), 40 CFR 8300.415(b)(2).

7. The actual or threatened rel ease of hazardous substances from
the Site may present an inmm nent and substantial endangernent to
the public health, welfare, or the environnment within the meaning
of Section 106(a) of CERCLA, 42 U.S.C. 89606(a).

8. The renoval actions and costs required by this Oder, if
performed or incurred in accordance with this Oder, shall be
deened consistent with the NCP. The renoval actions required by
this Order are necessary to protect the public health, welfare,
or the environment.
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VIl. WORK TO BE PERFORMED

A. St atenent of Whrk

Attachnment A to this Order provides a Statenment of Wrk (*SOW)
for the renoval action at the Site. Respondent shall performthe
activities described in the SONin accordance with the

speci fications and schedul es contained in the SOWN

B. Desi gnati on of Project Coordinator, On-Scene Coordi nator,

and On- Scene Representative

1

Wthin 10 business days after the effective date of
this Order, Respondent shall designate a Project
Coor di nator who shall be responsible for adm nistration
of all Respondent’s actions required by the O der.
Respondent shall submt the designated coordinator's
nanme, address, telephone nunber, and qualifications to
U S. EPA. To the greatest extent possible, the Project
Coordi nator shall be present on-site or readily

avail able during site work. U S. EPA retains the right
to di sapprove of any Project Coordinator nanmed by
Respondent. |If U S. EPA di sapproves a sel ected Project
Coor di nator, Respondent shall retain a different

Proj ect Coordinator within 5 business days follow ng
U.S. EPA' s disapproval and shall notify U S. EPA of
that person's nanme and qualifications within 7 business
days of U. S. EPA' s disapproval.

The U. S. EPA has designated Sam Borries as its On-Scene
Coordinator (“0OSC’). Respondent shall direct al

subnmi ssions required by this Order to the OSC at Sam
Borries (SE-5J), Enmergency Response Branch, U. S

Envi ronnental Protection Agency, 77 Wst Jackson Bl vd.,
chi cago, IL 60604-3590, by certified mail or overnight
delivery. Respondent shall also send a copy of al

submi ssions to Roger Gines, Assistant Regional

Counsel , 77 West Jackson Boul evard, C-14J, Chicago,
I1'linois, 60604-3590. Respondent is encouraged to make
its submi ssions to U. S. EPA on recycl ed paper (which

i ncl udes significant postconsumer waste paper content
wher e possi ble) and using two-sided copi es.

The State designates Gary Kincaid as its On-Scene
Representative(“OSR’). Respondent shall direct al
subm ssions required by this Order to the OSR at

W sconsin Department of Natural Resources, 1125 North
Mlitary Avenue, P.O Box 10448, G een Bay, W 54304
by certified mail or overnight delivery.
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4. The Agenci es and Respondent shall have the right to
change their designated OSC, OSR, or Project
Coordi nator. The Agencies shall notify Respondent, and
Respondent shall notify the Agencies, as early as
possi bl e before such a change is nmade, but in no case
| ess than 24 hours before such a change. The initial
notification nmay be made orally but it shall be
promptly followed by a witten notice.

C. Health and Safety Pl an

Not later than 30 days after Respondent receives this AOC
executed by the EPA and WDNR, Respondent shall submt for

U S. EPA and WDNR revi ew and comment a plan that ensures the
protection of the public health and safety during perfornmance of
on-site work under this Order. This plan shall conply with
appl i cabl e Gccupational Safety and Health Adm nistration (“OSHA”)
regul ations found at 29 CFR Part 1910. Respondent shall consider
all changes to the plan recommended by U S. EPA and WDNR, and

shal | inplenent the plan during the pendency of the renoval
action.

VIII. REVIEWOF SUBM SSI ONS
A The Agencies shall review all docunents required to be

submtted for review and approval pursuant to this O der

The Agencies shall respond to each subm ssion in witing
wth a single integrated response. As a result of their
review of a subm ssion, the Agencies nmay: (a) approve the
subm ssion; (b) approve the subm ssion with m nor

nmodi fications; (c) disapprove the subm ssion and direct
Respondent to re-submt the docunent after incorporating the
Agenci es’ comments; or (d) if a re-subm ssion, disapprove
the re-subm ssion and the Agencies nmay assune responsibility
for performng all or any part of the response action.

B. In the event of approval or approval with m nor
nodi fi cations by the Agenci es, Respondent shall proceed to
take any action required by the submttal, as approved or
nodi fi ed by the Agenci es.

C. Upon recei pt of a notice of disapproval, Respondent shall,
wthin thirty (30) days or such longer tinme as specified by
the Agencies in their notice of disapproval, correct the
deficiencies and resubmt the submittal for approval.

Not wi t hst andi ng the notice of disapproval, Respondent shal
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proceed, at the direction of the Agencies, to take any
action required by any non-deficient portion of the
subm ssi on.

I f any re-subm ssion is not approved by the Agencies, they
may determ ne that Respondent is in violation of this Oder,
unl ess Respondent invokes the procedures set forth in
Section XVII1 (D spute Resolution) and the Agencies’

determ nation is revised pursuant to that Section. |ssues
previously resolved pursuant to the procedures set forth in
Section XVIII may not be re-disputed.

I X, QUALITY ASSURANCE AND SAMPLI NG

Al'l sanpling and anal yses performed pursuant to this Order
shall conformto U S. EPA (and if an in State |laboratory is
used, WDNR) direction, approval, and gui dance regardi ng
sanpling, quality assurance/quality control (“QAV QC), data
val idation, and chain of custody procedures. Respondent
shal |l ensure that the | aboratory used to performthe

anal yses participates in a Q¥ QC programthat conplies with
US EPA (and if an in State | aboratory is used, VDNR)

gui dance.

Upon request by the Agencies, Respondent shall have such a
| aboratory anal yze sanples submtted by the Agencies for
qual ity assurance nonitoring. Respondent shall provide to
the Agencies the quality assurance/quality control
procedures followed by all sanpling teans and | aboratories
perform ng data coll ection and/or analysis. Respondent
shal | al so ensure provision of analytical tracking

i nformati on consistent with OSWER Directive No. 9240. 0- 2B,
"Extendi ng the Tracking of Analytical Services to PRP-Lead
Superfund Sites."

Upon request by the Agencies, Respondent shall allow the
Agencies or their authorized representatives to take split
and/ or duplicate sanples of any sanples collected by
Respondent or its contractors or agents while performng
wor k under this Order. Respondent shall notify the Agencies
not | ess than 3 business days in advance of any sanple
collection activity. The Agencies shall have the right to
take any additional sanples that they deem necessary.

At the request of Respondent, the Agencies shall provide
split or duplicate sanples of any sanples collected by the
Agencies or their contractors pursuant to this Order, except
sanple results generated pursuant to a crimna

i nvestigation. The Agencies shall notify Respondent not
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| ess than 3 busi ness days in advance of any sanple
collection activity.

E. Pursuant to applicable Federal |aws and regul ations,
(Section 104(e) of CERCLA, 42 U.S.C. 8§ 9604(e), and 40 CFR
Part 2), Respondent may assert a confidentiality claimwth
respect to any or all of the information requested or
subm tted pursuant to the terns of this Order. Such an
assertion nust be adequately substanti ated when the
assertion is nade. Analytical data and other information
described in Section 104(e)(7)(F) of CERCLA shall not be
claimed as confidential by Respondent. Information
determ ned to be confidential by the U S. EPA in accordance
with applicable federal |aws and regul ations or information
determ ned to be confidential by the State pursuant to
applicable Wsconsin laws and regulations will be afforded
the full protection provided by such | aws and regul ati ons.
If no confidentiality claimacconpanies information when it
is submitted to the U S. EPA or if information claimed as
confidential is determ ned by the State not to be
confidential, and an appeal of such determ nation is not
made or is unsuccessful, the information may be nade
avai lable to the public.

X, REPORTI NG

Respondent shall submt a nonthly witten progress report to the
Agenci es concerning actions undertaken pursuant to this Oder,
begi nni ng 30 cal endar days after the effective date of the O der
and continuing until termnation of the Order, unless otherw se
directed in witing by the OSC. These reports shall describe al
significant devel opnents during the preceding period, including
the work performed and any probl ens encountered, analytical data
recei ved during the reported period, and devel opnents anti ci pated
during the next reporting period, including a schedule of work to
be performed, anticipated problens, and planned resol ution of
past or anticipated problens.

XI. EINAL REPORT

A Wthin 60 cal endar days after conpletion of all renoval
actions required under this Order, Respondent shall submt
for review by the Agencies a final report summarizing the
actions taken to conply wwth this Oder. The final report
shall conformto the requirenents set forth in Section
300. 165 of the NCP, 40 CFR 8300.165. The final report shal
al so include a good faith estimate of total costs incurred
in conplying with the Order, a listing of quantities and
types of materials renoved off-site or handled on-site, a
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summary of the analytical results of all sanpling and

anal yses perfornmed, and acconpanyi ng appendi ces contai ni ng
all relevant docunentation generated during the renova
action.

The final report shall include the follow ng certification
signed by a person who supervised or directed the
preparation of that report: “Under penalty of |aw, I

certify that, to the best of ny know edge, after appropriate
inquiries of all relevant persons involved in the
preparation of this report, the information submtted is
true, accurate, and conplete.”

XI'l. ACCESS TO PROPERTY AND | NFORNVATI ON

Respondent shall provide or obtain access to the Site and
off-site areas to which access is necessary to inplenent
this Oder, and shall provide access to all records and
docunentation related to the actions conducted pursuant to
this Order. Such access shall be provided to the Agencies
and their authorized representatives at all reasonabl e
tinmes. These individuals shall be permtted to nove freely
at the Site and appropriate off-site areas for the purpose
of conducting actions which the Agencies reasonably
determ ne are necessary for oversight of this Oder
Respondent shall submt to the Agencies, upon request, the
results of all sanpling or tests and all other data
generated by Respondent or its contractor(s) under this

O der.

Where work under this Order is to be perfornmed in areas
owned by or in possession of soneone other than Respondent,
Respondent shall use its best efforts to obtain al

necessary access agreenents within 30 cal endar days after
the effective date of this Order, or as otherw se specified
in witing by the OSC. Respondent shall inmmediately notify
the Agencies if, after using its best efforts, it is unable
to obtain such agreenments. Respondent shall describe in
witing its efforts to obtain access. The Agencies nay then
assi st Respondent in gaining access, to the extent necessary
to effectuate the renoval actions described herein, using
such neans as the Agenci es deem appropri ate.

Xi11. RECORD RETENTI ON

Respondent shall preserve all docunents and information in its
possession or the possession of its contractors, subcontractors

or

representatives relating to work performed under this Order

for six years follow ng conpletion of the renoval action required
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by this Order. At the end of this six year period and at | east
60 days before any docunent or information is destroyed,
Respondent shall notify the Agencies that such docunents and

I nformation are available to the Agencies for inspection, and
upon request, shall provide the originals or copies of such
docunents and information to whichever one of the Agencies they
select. In addition, Respondent shall provide docunents and

I nformati on retained under this Section at any tinme before
expiration of the six year period at the witten request of the
Agenci es, subject to Section Xl (Access to Property and
Information). Any information that Respondent is required to
provide or maintain pursuant to this Order is not subject to the
Paperwor k Reduction Act of 1995, 44 U . S.C. 83501 et seaq.

XIV. OFF-SI TE SH PMENTS

Al |l hazardous substances, pollutants or contam nants renoved off-
site pursuant to this Order for treatnent, storage or disposal
shall be treated, stored, or disposed of at a facility in
conpliance, as determned by U S. EPA wth the US EPA Of-Site
Rul e, 40 CFR 8300.440, 58 Fed. Reg. 49215 (Sept. 22, 1993).

XV. COWPLI ANCE WTH OTHER LAWS

A Respondent shall performall actions required pursuant to
this Order in accordance with all applicable |local, state,
and federal |aws and regul ati ons except as provided in
Section 121(e) of CERCLA, 42 U.S.C. 89621(e), and 40 CFR
8300.415(j). In accordance with 40 CFR 8300.415(j), all on-
Site actions required pursuant to this Order shall, to the
extent practicable, as determned by U S. EPA, considering
the exigencies of the situation, attain applicable or
rel evant and appropriate requirenents under federal
environnental or state environnmental or facility siting
| aws.

B. As provided in Section 121(e) of CERCLA and Section
300. 400(e) of the NCP, no federal, state or local permts
shal|l be required for any portion of the Wrk conducted
entirely on Site. Wuere any portion of the Wirk that is not
on Site requires a federal or state permt or approval,
Respondent shall submt tinely applications and take al
ot her actions necessary to obtain all such permts or
approval s.

C. Respondent nmay seek relief under the provisions of Section
XI X (Force Majeure) of this Order for any delay in the
performance of the Work resulting froma failure to obtain,
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or a delay in obtaining, any permt required for the Wrk,
provi ded Respondent has made proper, tinely and conplete
permt application(s) and submtted all required information
ina tinely manner.

XVl . EMERGENCY RESPONSE AND NOTI FI CATI ON OF RELEASES

A | f any incident, or change in Site conditions, during the
activities conducted pursuant to this Order causes or
threatens to cause an unantici pated additional rel ease of
hazar dous substances fromthe Site or an endangernent to the
public health, welfare, or the environnment, Respondent shal
imedi ately take all appropriate action to prevent, abate or
m ni m ze such unantici pated rel ease or the endanger nent
caused or threatened by the rel ease. Respondent shall also
i medi ately notify the OSC and OSR or, in the event of their
unavailability, shall notify the Regional Duty Oficer,

Emer gency Response Branch, Region 5 at (312) 353-2318, and
the appropriate WDNR representative at 1-800-943-0003, of
the incident or Site conditions. |If Respondent fails to
respond, the Agencies may respond to the rel ease or
endanger nent and reserve the right to recover costs
associated with that response.

B. Respondent shall submt a witten report to the Agencies
Wi thin 7 business days after each such rel ease, setting
forth the events that occurred and the measures taken or to
be taken to mtigate the rel ease or the endangernent caused
or threatened by the rel ease and to prevent the reoccurrence
of such a rel ease. Respondent shall also conply with any
ot her notification requirenments, including those in Section
103 of CERCLA, 42 U.S.C. 89603, Section 304 of the Enmergency
Pl anni ng and Conmunity Ri ght-To-Know Act, 42 U S.C. §11004,
and Ws. Stats. Sec. 292.11

XVII. AUTHORITY OF THE U.S. EPA ON- SCENE COORDI NATOR

The OSC shall be responsible for overseeing the inplenentation of
this Order, in consultation with the OSR  The OSC shall have the
authority vested in an OSC by the NCP, including the authority to
halt, conduct, or direct any work required by this Order, or to
direct any other response action undertaken by U S. EPA or
Respondent at the Site. Absence of the OSC fromthe Site shal

not be cause for stoppage of work unless specifically directed by
the OSC in consultation with the OSR
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XVII1l. DI SPUTE RESOLUTI ON

The parties to this Order shall attenpt to resol ve,
expeditiously, informally, and in good faith, any
di sagreenents concerning this O der

| f Respondent objects to any U. S. EPA or State action taken
pursuant to this Order, Respondent shall notify the Agencies
inwiting of its objection(s) within 14 cal endar days of
such action, unless the objection(s) has (have) been
informally resolved. This witten notice shall include a
statenent of the issues in dispute, the relevant facts upon
whi ch the dispute is based, all factual data, analysis or
opi ni on supporting Respondent’s position, and all supporting
docunent ati on on whi ch Respondent relies. The Agencies
shall submt their Statenent of Position, including
supporting docunentation, no |later than 14 cal endar days
after receipt of Respondent’s witten notice of dispute.
Respondent may submit a response to the Agencies’ Statenent
of Position within 5 business days after receipt of the
Statenent. During the 5 business days follow ng receipt of
t he Agencies’ Statenent of Position, the parties shal

attenpt to negotiate, in good faith, a resolution of their
differences. The tinme periods for exchange of witten
docunents may be extended by agreenent of all parties.

An administrative record of any di spute under this Section
shall be maintained by U S. EPA and shall contain the notice
of objections and acconpanying materials, the Statenent of
Position, any other correspondence between the Agenci es and
Respondent regarding the dispute, and all supporting
docunentation. The administrative record shall be avail able
for inspection by all parties. |If the Agencies do not
concur with the position of Respondent, the Division
Director for the Ofice of Superfund, U S. EPA Region V, in
consultation with the Secretary of the WDNR, shall resolve

t he di spute based upon the admnistrative record and
consistent with the terns and objectives of this Order, and
shall provide witten notification of such resolution to
Respondent .

Respondent’s obligations under this Order, other than the
obligations affected by the dispute, shall not be tolled by
subm ssi on of any objection for dispute resolution under
this Section. Elenments of Wrk and/ or obligations not
affected by the dispute shall be conpleted in accordance
with the schedule contained in the Statenent of Wrk.
Fol I owi ng resol ution of the dispute, as provided by this
Section, Respondent shall fulfill the requirenent that was
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the subject of the dispute in accordance with the agreenent
reached or with U S. EPA s deci sion, whichever occurs.

XI' X, FORCE MAJEURE

Respondent agrees to performall requirenments under this
Order within the tine limts established under this O der
unl ess the performance is delayed by a force majeure. For
pur poses of this Order, a force najeure is defined as any
event arising fromcauses beyond the control of Respondent
or of any entity controlled by Respondent, including but not
limted to its contractors and subcontractors, that del ays
or prevents performance of any obligation under this O der
despite Respondent’s best efforts to fulfill the obligation.
Force naj eure does not include financial inability to
conplete the work or increased cost of perfornmance.

Respondent shall notify the Agencies orally within 2

busi ness days after Respondent becones aware of any event

t hat Respondent contends constitutes a force majeure, and in
witing wwthin 7 cal endar days after the event. Such notice
shall: identify the event causing the delay or anticipated
delay; estimate the anticipated | ength of delay, including
any necessary denobilization and re-nobilization; state the
neasures taken or to be taken to mnimze the delay; and
estimate the tinetable for inplenentation of the neasures.
Respondent shall take all reasonable neasures to avoid and
mnimze the delay. Failure to conply with the notice

provi sion of this Section shall be grounds for the Agencies
to deny Respondent an extension of tinme for perfornmance.
Respondent shall have the burden of denonstrating by a
preponderance of the evidence that the event is a force

maj eure, that the delay is warranted under the
circunstances, and that best efforts were exercised to avoid
and mtigate the effects of the del ay.

I f the Agencies determ ne a delay in performance of a

requi renment under this Order is or was attributable to a
force majeure, the tine period for performance of that

requi renent shall be extended for such tinme as is necessary
to conplete such requirenment. Such an extension shall not
alter Respondent’s obligation to performor conplete other
tasks required by the Order which are not directly affected
by the force nmajeure.

If either the U S. EPA or the State, but not the other,
concludes that a delay or anticipated delay has not been or
will not be caused by a force majeure event, the U S. EPA
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and the State will notify Respondent in witing of such

di sagreenent, the provisions of Section XVIIlI (D spute
Resol ution) shall be deened to be invoked, and Respondent’s
time for invoking the provisions of Section XVIII wll be

stayed until the U S. EPA and the State have conpleted the
process specified in Section XVIII

XX.  STI PULATED AND STATUTORY PENALTI ES

Respondent shall be liable for paynment into the Hazardous
Subst ances Superfund adm ni stered by the U S. EPA of the
suns set forth below as stipulated penalties for each week
or part thereof that Respondent fails to conply with a
schedul e in accordance with the requirenents contained in
this Oder, including its Attachnents or nodifications,

unl ess the Agencies determi ne that such a failure or del ay
is attributable to force majeure as defined in Section Xl X
or is otherw se approved by U S. EPA. Such suns shall be
due and payable within thirty (30) days of receipt of
witten notification fromU. S. EPA specifically identifying
t he nonconpl i ance and assessing penalties, unless Respondent
I nvokes the procedures of Section XVIII (D spute
Resolution). These stipulated penalties shall accrue in the
amount of $1500.00 for the first week or part thereof, and
$2000. 00 for each week or part thereof thereafter.
Stipulated penalties shall begin to accrue on the day that
performance is due or a violation occurs and extends through
the period of correction.

The stipulated penalties set forth herein shall not preclude
the Agencies fromelecting to pursue any other renedy or
sanction because of Respondent’s failure to conply with any
of the terns of this Order, including a suit to enforce the
terms of this Oder. Said stipulated penalties shall not
preclude the U S. EPA from seeking statutory penalties up to
t he amount aut horized by law if Respondent fails to conply
with any requirenments of this Order. Provided, however,

that the United States shall not seek civil penalties
pursuant to Section 122(1) of CERCLA for any violation for
which a stipulated penalty is provided herein, except in the
case of a willful violation of this O der.

Upon receipt of witten demand from U S. EPA, Respondent
shal | make paynent to U.S. EPA within 30 days and interest
shall accrue on late paynents. |If Respondent fails to pay
stipul ated penalties when due, U S. EPA may institute
proceedi ngs to collect the penalties, as well as interest.
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Even if violations are sinmultaneous, separate penalties
shal | accrue for separate violations of this O der.

Penal ties shall accrue regardl ess of whether U S. EPA has
notifi ed Respondent of a violation or act of nonconpliance.
The paynent of penalties shall not alter in any way
Respondent’ s obligation to conplete the performance of the
work required under this Order. Stipul ated penalties shal
accrue, but need not be paid, during any dispute resol ution

period concerning the particular penalties at issue. |If
Respondent prevails upon resol ution, Respondent shall pay
only such penalties as the resolution requires. Inits

unrevi ewabl e discretion, U S. EPA nmay waive its rights to
demand all or a portion of the stipul ated penalties due
under this Section.

XXI. RESERVATI ON OF RI GHTS

Except as specifically provided in this Order, nothing
herein shall limt the power and authority of the Agencies
to take, direct, or order all actions necessary to protect
public health, welfare, or the environnent or to prevent,
abate, or mnimze an actual or threatened rel ease of

hazar dous substances, pollutants or contam nants, or
hazardous or solid waste on, at, or fromthe Site. Further,
not hi ng herein shall prevent the Agencies from seeking | egal
or equitable relief to enforce the terns of this Oder.
Except as specifically provided in this Order, U S. EPA al so
reserves the right to take any other |egal or equitable
action as it deens appropriate and necessary, or to require
Respondent in the future to perform additional activities
pursuant to CERCLA or any other applicable law. The United
States reserves, and this Order is without prejudice to, al
ri ghts agai nst Respondent with respect to all other nmatters
i ncluding, but not limted to:

1. Liability for failure to neet a requirenent of
this Consent Order;

2. Criminal liability;

3. Liability arising fromany future rel eases of
hazar dous substances or oil froma facility owned
and/ or operated by Respondent _to the Site, and any
future arrangenment for disposal or treatnment of a
hazar dous substance, pollutant or contam nant at
the Site after the effective date of this O der
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4. Liability for federal governnent response costs
i ncludi ng the cost of overseeing performance of
the work covered under this agreenent.

5. Clains for danages to natural resources, as
defined in Section 101(6) of CERCLA, 42 U S.C. 8§
9601(6);

Respondent specifically reserves all rights and defenses
that it nmay have, including but not limted to the right to
contest any determ nations, findings of fact, or conclusions
of law set forth in the Order in any proceedi ng ot her than
an action brought by U S. EPA or the State to enforce this
Or der.

XXI'l. OIrHER CLAI M5

By issuance of this Order, the United States, the State of

W sconsin, and the Agencies assune no liability for injuries
or damages to persons or property resulting fromany acts or
om ssions of Respondent. The United States, the State of

W sconsin, and the Agencies shall not be a party or be held
out as a party to any contract entered into by Respondent or
its directors, officers, enployees, agents, successors,
representatives, assigns, contractors, or consultants in
carrying out activities pursuant to this Order.

Except as expressly provided in Section XXIll (Covenant Not
To Sue), nothing in this Order constitutes a satisfaction of
or release fromany claimor cause of action agai nst
Respondent or any person not a party to this Order, for any
liability such person may have under CERCLA, other statutes,
or the common law, including but not limted to any clains
of the United States for costs, damages and interest under
Sections 106(a) or 107(a) of CERCLA, 42 U.S.C 889606(a),
9607(a) .

This Order does not constitute a preauthorization of funds
under Section 111(a)(2) of CERCLA, 42 U.S.C. 89611(a)(2).
The Respondent waives any claimto paynment under Sections
106(b), 111, and 112 of CERCLA, 42 U. S.C 889606(b), 9611
and 9612, against the United States or the Hazardous

Subst ance Superfund arising out of any action perforned
under this Order. No action or decision by U S. EPA
pursuant to this Order shall give rise to any right to
judicial review except as set forth in Section 113(h) of
CERCLA, 42 U.S.C. 89613(h).
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XXIH1. COVENANT NOT TO SUE

1. In consideration of the actions that will be perforned
by Respondent under the terns of this Order and except as
specifically provided in Section XXlI, the United States
covenants not to sue or to take adm nistrative action

agai nst Respondent pursuant to Section 106 of CERCLA,
Section 311 of the Federal Water Pollution Control Act, and
Section 10 of the R vers and Harbors Act with respect to the
Site.

2. In consideration of the actions that will be perforned
by Respondent under the ternms of this Order, and except as
specifically provided in Section XXI, the State covenants
not to sue or take adm nistrative action agai nst Respondent
pursuant to Sections 107(a) and 310 of CERCLA, Section 505
of the Federal Water Pollution Control Act, and state
statutory and conmmon |law with respect to the Site.

3. Except with respect to future liability, the covenants
not to sue or take adm nistrative action shall take effect
upon issuance of this Order. Wth respect to future
liability, these covenants not to sue or take administrative
action shall take effect upon the issuance of the Notice of
Conpl etion. These covenants not to sue or take

adm ni strative action are conditioned upon the satisfactory
per formance by Respondent of its obligations under this
Order. These covenants not to sue or take adm nistrative
action extend only to Respondent and do not extend to any
ot her person.

These covenants not to sue or take adm nistrative action
shall not apply to a U S. EPA claimfor response action
after issuance of the Notice of Conpletion with respect to
any subunit of the Site, as delineated in the SON that did
not achi eve the C eanup bjectives as defined in the SOWN

Not hing in this Order shall affect any covenant not to sue
provi ded to Respondent in any other agreenent.
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XXI'V.  CONTRI BUTI ON PROTECTI ON

Wth regard to clainms for contribution agai nst Respondent for
matters addressed in this Oder, the Parties hereto agree that
Respondent is entitled to protection fromcontribution actions or
claims to the extent provided by Section 113(f)(2)of CERCLA, 42
U S. C 889613(f)(2), and applicable state law. The “matters
addressed” in this Oder are all response actions to be taken by
any person other than the United States with respect to the Site.
Nothing in this Order precludes Parties fromasserting any

clai ns, causes of action or demands agai nst any persons not
parties to this Order for indemification, contribution, or cost
recovery.

XXV. | NDEWNI FI CATI ON

Respondent agrees to indemify, save and hold harm ess the United
States, the State, and their officials, agents, contractors,
subcontractors, enployees and representatives fromany and al
clainms or causes of action: (A) arising from or on account of,
acts or om ssions of Respondent and Respondent’s officers,
directors, enployees, agents, contractors, subcontractors,

recei vers, trustees, successors or assigns, in carrying out
actions pursuant to this Order; and (B) for damages or

rei mbursenent arising fromor on account of any contract,
agreenent, or arrangenent between (any one or nore of)

Respondent, and any persons for performance of work on or
relating to the Site, including clains on account of construction
delays. Nothing in this Oder, however, requires indemification
by Respondent for any claimor cause of action against the United
States or the State based on acts or om ssions that occur at the
direction of the United States or the State (not i ncluding

oversi ght or approval of plans or activities of Respondent).

XXVI . MODI FI CATI ONS

Any requirenents of this Order may be nodified in witing by

mut ual agreenent of the parties. |f Respondent seeks perm ssion
to deviate from any approved plan or schedul e, Respondent’s

Proj ect Coordinator shall submt a witten request to the
Agenci es for approval outlining the proposed nodification and its
basi s.

No i nformal advice, guidance, suggestion, or comment by the
Agenci es regarding reports, plans, specifications, schedul es, or
any other witing submtted by Respondent shall relieve
Respondent of its obligations to obtain such fornmal approval as
may be required by this Order, and to conply with al

requi renents of this Oder unless it is formally nodified.
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XXVII. NOrlCE OF COVPLETI ON

The Agencies shall pronptly review the Final Report submtted by
Respondent and determ ne whether all work has been perforned in
accordance with this Order, except for certain continuing
obligations required by this Oder (e.qg., record retention).
Upon such determ nation, the Agencies will pronptly provide
witten notice to Respondent. Such notice will not be
unreasonably withheld. |If the Agencies determ ne that any
renoval activities have not been conpleted in accordance with
this Oder, they will notify Respondent, provide a list of the
deficiencies, and require that Respondent nodify the Work Plan if
appropriate to correct such deficiencies. Respondent shal

I npl ement the nodified and approved Work Pl an and shall submt a
nodi fi ed Final Report in accordance with the Agencies’ notice.
Failure to i nplenment the approved nodified Wirk Plan shall be a
violation of this Order.

XXII'l. SEVERABILITY

|f a court issues an order that invalidates any provision of this
Order or finds that Respondent has sufficient cause not to conply
with one or nore provisions of this Order, Respondent shal

remai n bound to conply with all provisions of this O der not

inval idated by the court's order.

XXI X.  EFEFECTI VE DATE

This Order shall beconme effective five (5) days follow ng
facsimle transm ssion to Respondent’s representative, as
designated in Section VI, of the signature pages herein for the
Director for the Ofice of Superfund, U S. EPA Region V, and the
Secretary of the WDNR
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IN THE MATTER OF:

Adm ni strative Order by Consent
SMJU 56/57 Site

Fox River, Wsconsin

SI GNATORI ES

Each undersi gned representative of a signatory to this

Adm ni strative Order on Consent certifies that he or she is fully
authorized to enter into the terns and conditions of this O der
and to bind such signatory to this docunent.

AGREED AS STATED ABOVE:

FORT JAVES CORPORATI ON and
FORT JAMES OPERATI NG COVPANY

BY: DATE:

Nane:
Title:

I T 1S SO ORDERED AND AGREED:

BY: DATE:

WIlliamE Mno, D rector
Superfund D vi sion
U.S. Environnental Protection Agency, Region 5

BY: DATE:

CGeorge Meyer, Secretary
W sconsin Departnment of Natural Resources

IN THE MATTER OF:
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Adm ni strative Order by Consent
SMJ 56/ 57 Site
Fox River, Wsconsin

BY: DATE:
Nane:
Title:

W sconsi n Departnment of Justice

BY: DATE:
Lois J. Schiffer
Assi stant Attorney Ceneral
Envi ronnment & Natural Resources D vision
U.S. Departnent of Justice




