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BRIEF IN SUPPORT OF UNITED STATES’ EXPEDITED MOTION FOR
A PRELIMINARY INJUNCTION TO COMPEL PERFORMANCE OF
FULL SCALE REMEDIATION WORK IN 2012

Although the winter months are supposed to be the time for yearly remediation planning
at the Lower Fox River and Green Bay Superfund Site, last year and again this year they have
become a time for foot dragging by Appleton Papers Inc. and NCR Corporation. To keep the
entire project on schedule, EPA has ordered the removal of at least 660,000 cubic yards of
sediment from the Site by dredging this year, starting on April 2. That is significantly more than
the companies dredged in 2011 — because they quit early last year — but it is less than they
dredged in 2010. NCR proposed a plan to remove 500,000 cubic yards of sediment this year,
although API apparently would not support that plan. Instead, API has threatened either to
suspend dredging operations altogether in 2012 or to dredge no more than 250,000 cubic yards
under certain conditions. Due to their own disagreements, NCR and API have made no definite
commitment to perform any amount of dredging this year, despite prodding and encouragement
by EPA and WDNR over the last several months.

The United States now moves for a preliminary injunction to require NCR and API to
resume full scale sediment remediation work at the Site this year, as mandated by EPA’s
Unilateral Administrative Order for cleanup. More specifically, the United States seeks entry of
an injunction requiring NCR and API to ensure removal of at least 660,000 cubic yards of
sediment starting on April 2, as opposed to the lesser volumes proposed by NCR and API.
Alternatively, the United States seeks entry of a preliminary injunction that would allow

performance of the required dredging work by NCR alone, as explained below.!

! The motion seeks enforcement of EPA’s Unilateral Administrative Order (the “UAQO”) under
Section 106 of the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C.
§ 9606, consistent with the Fifth Claim for Relief in Plaintiffs’ First Amended Complaint in this case.
Dkt. 30 at 30. The State of Wisconsin supports the request for relief here, although the State has not
joined the motion because it lacks authority to issue orders or sue under CERCLA Section 106.
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The United States sought a similar preliminary injunction last spring, but the Court
denied that relief due to concern that API might not qualify as a liable party under CERCLA.
Dkt. 172; Dkt. 193. After much more extensive briefing on the issue, that impediment was
removed in December 2011 when the Court dismissed API’s main arguments against liability
and concluded that API is likely to be liable under CERCLA based on its agreed assumption of
relevant liabilities from NCR. As the Court stated, “API may be deemed a successor to the
liability of NCR even though NCR itself remains liable to the government.” Dkt. 279 at 3.

Little else has changed since last year. Tetra Tech EC, Inc. and its subcontractors still are
under contract with the Lower Fox River Remediation LLC (the “LLC”), which was formed by
NCR, API, and another entity that has an obligation to indemnify API.?2 API and its indemnitor
hold a controlling voting interest in the LLC, so they have the ability to veto any proposal NCR
might offer for performance of remediation work by the LLC’s contractors. Dkt. 141 at 5-7.
And API and its indemnitor have in fact vetoed NCR’s proffers to have those contractors
perform an increased amount of remediation work at the Site. Dkt. 141 at 7. In light of that
dysfunctional arrangement, and within weeks after the Court pointed out that “NCR may be able
to contract directly with Tetra Tech” (Dkt. 172 at 23 n.3), EPA issued NCR a formal directive to
make substitute arrangements for performance of the remediation work at the Site this year (Dkt.

203-4). NCR has disregarded that directive. Dkt. 293-9.

2 Under a prior arbitration award and federal court judgment, API and its former corporate

affiliates must pay 60% of all Fox River Site costs incurred either by NCR or by API; NCR must pay the
remaining 40%. Dkt. 144-2; Dkt. 144-3; Dkt. 172 at 24. That fixed cost sharing arrangement will
continue to apply no matter how any dispute over API’s own CERCLA liability comes out. But API
itself currently is paying nothing toward the costs associated with this Site. Not a penny. All of API’s
cleanup expenditures and legal bills are being covered by a set of foreign-based entities under an
indemnity arrangement that was put in place when APl became an employee-owned company in 2001.
The principals of those two related entities — Arjo Wiggins Appleton (Bermuda) Ltd. and Windward
Prospects Ltd. (formerly known as Arjo Wiggins Appleton p.l.c.) — purport to control nearly all actions
API takes concerning the Fox River Site, including the positions API takes in dealings with the
government and in litigation. Dkt. 124-3 at 11-12; Dkt. 137 at 3; Dkt. 141 at 5.
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Under an accord with the other LLC members, NCR took on sole responsibility for
working with Tetra Tech on a proposed Remedial Action Work Plan for 2012. Unlike that
planning work, the LLC still gives Tetra Tech its marching orders on the performance of any
sediment remediation work at the Site. In other words, as things stand now, the contractor team
will not do any dredging unless instructed to do so by both API and NCR, acting through the
LLC. NCR’s drafts of a 2012 work plan have proposed removal of 500,000 cubic yards of
sediment by dredging this year; API and the LLC have neither endorsed NCR’s proposed work
plan nor committed to any level of work this year. API can cede control to NCR, however,
either voluntarily or as ordered by this Court. As noted in a recent letter to the U.S. Department
of Justice that API publicized with a press release, “API can take administrative steps within the
LLC to free the remediation contractor to perform work in 2012 for any defendant in the
enforcement action, on exactly the same terms and at exactly the same rates set forth in the
LLC’s contracts.” Dkt. 313-1 at 1-2, 9.

For reasons that the Court has already outlined in prior decisions in this case, the United
States has a clear entitlement to a preliminary injunction requiring full scale remediation work by
NCR and API this year. Section I of this brief reviews those justifications in summary fashion.
Section Il explains the United States’ request that API be given the option of complying with the
injunction by taking administrative steps within the LLC to free the remediation contractor to
perform the work for NCR. Finally, Section 1l explains the remediation work that EPA has

ordered in 2012 because the preliminary injunction would require completion of that work.
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ARGUMENT

l. The United States has established a sound basis for preliminary injunctive relief
against both NCR and API.

In one of its decisions in this case last year, the Court summarized the standard for entry
of a preliminary injunction as follows:

To justify a preliminary injunction, a plaintiff must show that it is likely to

succeed on the merits, that it is likely to suffer irreparable harm without the

injunction, that the harm it would suffer is greater than the harm that the

preliminary injunction would inflict on the defendants, and that the injunction is

in the public interest.
Dkt. 172 at 2. See Judge v. Quinn, 612 F.3d 537, 546 (7th Cir. 2010). Because many of the
arguments in support of this motion received ample treatment in prior submissions on the United
States’ requests for a preliminary injunction last year (see Dkt. 122-126, 147-150, 177-179) and
separate submissions on API’s non-liability plea (see Dkt. 203-208, 301-302, 304), the United
States incorporates those arguments by this reference without repeating them in full. The main
considerations are summarized below.

A. The United States has shown a high likelihood of success on the merits.

As the Court has recognized, “the liability of NCR has not been contested.” Dkt. 172 at
16. Among other things, NCR is a successor by merger to two predecessor companies that
discharged PCBs to the Fox River during their production of PCB-containing carbonless copy
paper at facilities in Appleton and Combined Locks. Dkt. 64 at 13; Dkt. 100-5 at 5; Dkt. 100-6
at 4; Dkt. 124-6 at 4-5. The pollution from those facilities undoubtedly “caused a significant part
of the environmental damage” in Operable Units 2-5 at the Site. Appleton Papers Inc. v. George
A. Whiting Paper Co., No. 08-C-16, 2011 WL 806411, at *8 (E.D. Wis. Mar. 1, 2011). API also

is highly likely to be held directly liable under CERCLA in light of its agreed assumption of

relevant liabilities, as confirmed by this Court’s December 19, 2011, decision. Dkt. 279.
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The Court also has dismissed the main defenses asserted by NCR and API. First, for a
variety of reasons detailed in the Court’s July 5, 2011, decision, their divisibility arguments carry
little weight and NCR and API have nothing more than a low likelihood of success in meeting
their burden to show that those arguments excuse them from complying with cleanup
requirements imposed by the UAO. Dkt. 172 at 3-13. Second, NCR and API are highly unlikely
to prevail in challenging the preference for dredging over capping in the cleanup remedy selected
by EPA. In the Court’s words, the “capping-versus-dredging debate has been waged for a long
time” and NCR and API have “not come close to showing that the EPA’s decisions on these
matters are arbitrary or capricious.” Dkt. 172 at 15. Third, although NCR and API have
objected to the procedural mechanism that EPA used to reassess the cost and benefits of the
cleanup remedy in 2010, the Court has already concluded that “the government has a strong
likelihood of succeeding in showing that it followed proper procedures in making the proposed
changes.” Dkt. 172 at 15.

B. The balance of harms tips strongly in favor of entry of an injunction.

After considering arguments made by NCR and API, the Court has found that there is
irreparable harm from remediation at a delayed pace and the corresponding continuation of risks
to public health and the environment from the PCBs at the Site. Dredging at full pace “means
the public will benefit from the full cleanup sooner” and “[d]epriving the public of that benefit is
certainly irreparable harm.” Dkt. 172 at 16. And the type of relief sought here is tailored to
address that harm: “an injunction requiring an increased pace in river cleanup is clearly directed
to avoiding the irreparable harm caused by continued exposure to PCBs.” 1d.

A preliminary injunction requiring full scale work by NCR and API also would not cause
them undue harm. If those companies truly have paid more than their fair share of the costs, as
they have contended, then they should be able to recoup their overpayments through CERCLA
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contribution claims. That would require reversal of this Court’s rulings in the Whiting case, but
there would be no unfairness under either possible outcome after an appeal. On one hand, if the
Seventh Circuit reinstates the contribution claims by NCR and API, then they may pursue
reimbursement from other potentially responsible parties. On the other hand, if the Seventh
Circuit affirms the dismissal of their contribution claims in Whiting, then it is fair for NCR and
API to bear all costs of compliance with the proposed preliminary injunction. This Court
summarized the circumstances as follows when it ruled that NCR and API — as the Plaintiffs in
the Whiting case — “are not entitled to recover from the Defendants for their costs incurred in
cleaning up damage caused by dangers the Plaintiffs created”:

[W]hen Plaintiffs introduce a toxin into a manufacturing process which they know

or should know results in the discharge of that toxin into the environment, and

then take a “wait and see” approach and view the danger as a matter of risk

management and publicity control, equity will not allow them to later receive

contribution from entities who are either completely faultless or nearly so, and

who had no role to play in the risk strategy Plaintiffs undertook, a strategy that

has now proved quite costly.
Appleton Papers Inc. v. George A. Whiting Paper Co., No. 08-C-16, 2009 WL 5064049, at *25
(E.D. Wis. Dec. 16, 2009).

The Court has already found that the United States has established “a sound basis
supporting preliminary injunctive relief against NCR.” Dkt. 172 at 23. The same is true for API
now that the Court has reconsidered its earlier view that API is unlikely to be deemed liable

under CERCLA. Dkt. 279 at 11-12.

1. The Court should give API the option of complying with the injunction by
enabling NCR to make use of the LLC’s contractors.

In light of the Court’s rulings, the United States essentially urged API to lead, follow, or
get out of the way of the 2012 remediation effort. Dkt. 313-2. API and its indemnitor seemed

content to step aside at first, although they now are erecting impediments through their continued
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control of the LLC. Even when the Court viewed API’s liability as questionable, it emphasized
that API “cannot continue to control the means of cleanup and yet remain outside the injunctive
power of this Court.” Dkt. 172 at 24. A limited exercise of injunctive power over API is all that
may be needed to facilitate performance of the remediation work by NCR.

After the Court observed that “NCR may be able to contract directly with Tetra Tech”
(Dkt. 172 at 23 n.3), NCR alone took on the task of working directly with Tetra Tech on a draft
Remedial Action Work Plan for 2012. That was done with API’s assent and cooperation. The
parties have not disclosed the exact details of the arrangement, but it reportedly involved little
more than a set of administrative steps that were taken to allow NCR to make use of the existing
contract held by the LLC. More recently, API has trumpeted the fact that API could use the
same process and “take administrative steps within the LLC to free the remediation contractor to
perform work in 2012 for any defendant in the enforcement action, on exactly the same terms
and at exactly the same rates set forth in the LLC’s contracts.” Dkt. 313-1 at 9. At a minimum,
the Court should: (1) order API to take such steps within the LLC, so that NCR will be
empowered to utilize the LLC’s contractors for all remediation work this year; and (2) order
NCR to take the lead in ensuring performance of that work if API takes such action. The
proposed terms of injunction give API the option of complying with the injunction in that
manner.
I11.  The specific relief sought by the United States is reasonable and appropriate.

All or nearly all of the anticipated dredging and capping work in OU 2 and OU 3 has
been completed. All involved seem to agree that any remediation work this year should include

Production Dredging in some areas and Final Dredging in particular areas between the De Pere
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Dam and the State Highway 172 Bridge.® All involved also agree that any work in 2012 should
focus solely on dredging, rather than a combined dredging and capping effort. Dkt. 313-1 at 11;
Dkt. 313-4 at 10-11; Dkt. 313-5 at 12-13. Although NCR submitted a draft work plan for 2012
that incorporated those concepts, it had a number of other deficiencies. In January, the
Agencies/Oversight Team (“A/OT”) assembled by EPA and WDNR provided formal written
comments that pointed out the unacceptable aspects of NCR’s draft plan and directed NCR to
make specific changes. Dkt. 313-3.

When the AO/T’s changes to NCR’s draft work plan were not incorporated, the
government representatives elected to table some disagreements and the parties reached an
impasse on other key issues, including the total volume of sediment to be dredged in 2012. The
government had indicated that 680,000 cubic yards should be dredged in 2012. Dkt. 313-3 at 1-
2. NCR had proposed a plan to dredge 500,000, but API would not back that plan. Dkt. 313-4 at
11; Dkt. 313-1 at 11. API proposed either to suspend dredging operations altogether in 2012 or
to dredge no more than 250,000 cubic yards under strict conditions. Dkt. 313-1 at 8, 11.
Neither of the companies has made an explicit commitment to perform any amount of dredging
this year. To settle the matter before the looming deadline to start work by April 2, EPA revised
the draft work plan itself and then approved the plan as modified on March 19, 2012 (the
“Modified Work Plan”), exercising its authority under Paragraph 49 of the UAO. Dkt. 313-5;

Dkt. 30-1 at 21-22. The Modified Work Plan requires removal of at least 660,000 cubic yards of

3 As explained in prior filings, dredges can be used for at least two different purposes at the Site.

First, dredges can perform “Production Dredging,” which involves high-rate sediment removal in an area
before the more precise work needed to complete the dredging in that area. Second, dredges can do
“Final Dredging” which performs the more precise work to finish the dredging in that area. Simultaneous
Production Dredging and Final Dredging with different dredges can help ensure the full and efficient
utilization of the Sediment Processing Facility at the Site. Final Dredging must ultimately be performed
in all designated dredge areas, which have generally been assigned an area number with a “D” prefix,
such as area “D24.” Dkt. 123 at 4, 11.
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sediment from specified dredge areas that are listed and depicted in an appendix to the Modified
Work Plan. All together, those “Eligible Dredging Areas” contain at least 1.4 million cubic
yards of sediment that will need to be dredged at some point, but NCR and API may pick and
choose dredge areas as they see fit to satisfy the 660,000 cubic yard minimum volume for 2012.
Many of the Eligible Dredging Areas are located between the De Pere Dam and the State
Highway 172 Bridge; the most likely Production Dredging areas are located between the State
Highway 172 Bridge and the Canadian National Railroad Bridge near the Sediment Processing
Facility. Dkt. 313-5 at 13; Dkt. 313-6 at 86-135.

EPA’s Modified Work Plan allows the companies to defer removal of more highly
contaminated sediment in particular areas that is subject to Toxic Substances Control Act
(“TSCA”) disposal requirements while EPA considers a pending request for a special in-state
disposal approval under TSCA. Dkt. 313-5 at 13. The Modified Work Plan also defers a nascent
dispute about whether certain other areas that NCR and API have proposed to cover with
engineered caps may need to be re-designated and remediated as dredging areas in future years.*
All of the 2012 remediation areas have long been designated as dredging areas.

The United States’ proposed terms of a preliminary injunction would require completion

of the 2012 remediation work in accordance with EPA’s Modified Work Plan. That would

4 That deferred dispute concerns a set of refined capping eligibility criteria that EPA and WNDR
have developed. As the Court has recognized, “[d]redging has the obvious benefit of getting the PCBs
out of the River entirely, whereas capping may be more appropriate when, for example, the PCBs are
buried beneath clean sediment.” Dkt. 172 at 15. The 2007 Record of Decision Amendment for OUs 2-5
reflects that truism and indicates that that capping may be considered more feasible and more cost
effective than dredging where “deeply buried” contamination is covered by several feet of “relatively
clean” sediment. Dkt. 276-6 at 7, 19-20, 25-26, 32, 34. To translate those narrative criteria into a set of
numerical criteria that can be used in making consistent decisions about whether specific areas should be
dredged or capped, EPA and WNDR have indicated that: (1) contamination can be classified as “deeply
buried” if it is covered by more than six feet of “relatively clean” sediment; and (2) the overlying
sediment can qualify as “relatively clean” if its average PCB concentration does not exceed 10 parts per
million. NCR and API have emphasized that they disagree with that “6 feet / 10 ppm rule,” but that
disagreement is not implicated by this motion or the Modified Work Plan for 2012.
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ensure that the work will proceed at full pace and avoid any further delay of the overall
remediation project, as explained below.

Just like last year, the stalemate this year stems from a fundamental divergence of
interests.

NCR and API want to slow the pace of the work to limit their cash flow outlay. To them,
there is time value of money and it is better to pay later rather than sooner. The companies spent
about $75.2 million on this project in 2010 (Dkt. 137 at 5), and it is better for them if they can
spend less than that this year.

In contrast, the United States and the State want this remediation project kept on
schedule. To the government, it is important that the public realize the full benefits of the
cleanup sooner rather than later. More than 731,000 cubic yards of sediment were dredged from
the Site in 2010 and it is best for the government if the companies work at a comparable pace
this year.

The dispute over last year’s work arose because API and its indemnitor, as the controlling
members of the LLC, refused to spend more than $50 million on remediation work in 2011. Dkt.
137 at 7; Dkt. 143 at 5. That cash flow limit severely constrained the amount of dredging

compared to prior years, as shown in this table:

Remedial Action Season Total Volume Dredged
2009 544,535
2010 731,017
2011 235,409
Total 1,510,961

Dkt. 313-5 at 15.
The reduced level of dredging in 2011 has already delayed the estimated date for
completion of all dredging from 2015 until at least the middle of 2016. Dkt. 124-10 at 3; Dkt.

313-3 at 1. That extended completion schedule will not be met unless the Court grants the
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motion for a preliminary injunction. In its latest ultimatum, API has taken the position that the
LLC will spend no more than $42 million and dredge no more than 250,000 cubic yards of
sediment in 2012.> Moreover, API has implied that will only be done if the government
concedes that qualifies as “compliance with the Unilateral Administrative Order . . . for the 2012
Construction season.” Dkt. 313-1 at 11. That plainly would not qualify as “performance of full
scale sediment remediation” this year, as expressly required by the UAO (Dkt. 30-1 at 20), and
that proposal to work at far less than half pace would delay completion of the entire dredging
effort again until late 2016 or 2017 (Dkt. 123 at 14; Dkt. 313-3 at 1).

To avoid a further delay in dredging completion, EPA’s Modified Work Plan for 2012
requires: (1) active in-River remediation work starting on April 2, 2012, and continuing until at
least November 9, 2012; and (2) the removal of a minimum of 660,000 cubic yards of sediment
from certain designated dredging areas. Dkt. 313-5 at 12-13, 81. Those Eligible Dredging Areas
are listed in the proposed terms of preliminary injunction filed with the motion.

For the reasons described above, the proposed terms of injunction give API the option of
complying either by joining NCR in the 2012 remediation effort or by enabling NCR to use the
LLC’s contractor team to complete that effort.

The other provisions of the proposed terms of preliminary injunction account for the back
and forth in the preliminary injunction briefing last year. A force majeure provision based on
EPA model CERCLA consent decree language has been included, as demanded by NCR.
Another provision that NCR requested to guide the LLC members’ actions is included as well.

A sunset provision would terminate the decree later this year if NCR and API comply fully.

> Based on our knowledge of the actual contract rates, we seriously doubt that dredging 250,000
cubic yards in 2012 would cost anywhere near $42 million.
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CONCLUSION

The Court should grant the United States’ request for a preliminary injunction for the

reasons cited in this brief, especially in light of the Court’s prior rulings in this case.

Dated: March 19, 2012
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For the United States of America
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Assistant Attorney General
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