UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA and
STATE OF WISCONSIN,

Plaintiffs,
V. Case No. 10-C-910
NCR CORP. et d.,

Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
ON PLAINTIFFS FIFTH CLAIM FOR RELIEF

|. Introduction

This is an action brought by the United States and the State of Wisconsin under the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), 42 U.S.C.
8§ 9601 et seq., seeking, among other relief, an injunction requiring the defendant paper
manufacturing and coating companies to comply with the most recent order of the United States
Environmenta Protection Agency (EPA) concerning the remediation of polychlorinated biphenyls
(PCBs) that they discharged into the Lower Fox River between 1954 and continuing into the early
1970s. On April 27, 2012, this Court issued a preliminary injunction requiring Defendant NCR
Corporation to comply with a Unilateral Administrative Order (“UAQ”) issued by the
Environmenta Protection Agency (EPA) in 2007. That decision was affirmed by the Seventh
Circuit United States Court of Appeals in August 2012. The United States and the State of
Wisconsinthen sought to maketheinjunction permanent, andto haveit deemed enforceabl eagainst

the other defendants as well. To that effect, in December 2012 the defendants appeared for an
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eleven-day trial to the Court on the fifth claim for relief presented in the Plaintiffs amended
complaint. Inthat claim, the Plaintiffs sought ajudicial determination that the defendants—NCR
and other paper companies situated in Little Lake Butte des Morts and along the Lower Fox
River—must comply with the 2007 UAO and continue cleaning up the Lower Fox River,
particularly the stretch between De Pere and Green Bay, aportion of theriver designated Operable
Unit 4, or just OU4. Inlarge part, thetrial and itsrelated pre- and post-trial motion practice were
a comprehensive effort designed to allow this Court to determine whether the preliminary
determinationsit had madein its April 27, 2012 ruling should be made permanent.

Prior to trial, the court granted summary judgment affirming the propriety of the clean-up
remedy, holding that the Administrative Record compiled by the EPA and the Wisconsin
Department of Natural Resources demonstrates that the selected remedy is not arbitrary and
capriciousor otherwise contrary to law. Based on that ruling, along with the stipul ations of several
parties, theliability of al of the recipients of the UAO, with the exception of Appleton Papersinc.,
which had been previously dismissed from the case, was established. The centra issue that
remained for trial was whether the financial responsibility for the clean-up of the downstream
sections of the river was a joint and several obligation of the upstream defendant dischargers or
merely several. In other words, the key issue was whether the general public, represented by the
Paintiffs, wasentitled to aruling requiring each of the defendantsto comply withthe UAO, leaving
those defendants free to seek further resolution among themselves of any disputes they may have
over what share of the clean-up costs each should bear.

Section 107(a) of CERCLA imposesstrict liability for contamination upon the owner of any

facility that discharges hazardous substancesinto the environment. 42 U.S.C. § 9607(a). But what
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isthe rule where the owners of two or more facilities discharge hazardous substances into a body
of water such asariver? Federal courtshave consistently interpreted section 107(a) to imposejoint
and severa liability on responsible parties unless they can show that a reasonable basis for
apportionment of theharm exists. BurlingtonN. & SantaFeRy. Co. v. United Sates, 556 U.S. 599,
6013-15 (2009). Thisruleisconsistent with the RESTATEMENT OF THE LAW OF TORTS: “Wherethe
tortious conduct of two or more actors has combined to bring about harm to the plaintiff, and one
or more of the actors seeks to limit his liability on the ground that the harm is capable of
apportionment among them, the burden of proof asto the apportionment is upon each such actor.”
RESTATEMENT (SECOND) OF TORTS, §433B(2). Thereason for therule placing the burden of proof
asto apportionment on the defendantsisto avoid theinjustice of allowing multiple defendantswho
have combined to cause the plaintiff harm to further burden the plaintiff by requiring that he or she
present such evidence or, even worse, alow the defendants to escape liability where the nature of
the harm makes apportionment difficult or impossible. “As between the proved tortfeasor who has
clearly caused some harm, and the entirely innocent plaintiff, any hardship due to lack of evidence
asto the extent of the harm caused should fall upon the former.” 1d., cmt d.

Further, while it would be unjust to hold adefendant liable for the entire harm sustained by
the plaintiff when such defendant caused only a portion of it, the same is not the case when the
defendant’ sown conduct, either by itself or combined with others, wasacauseof al or substantialy
al of the harm. Inthe latter case, the plaintiff can look to such a defendant for the entirety of the

lossand leaveit that defendant to seek equitable contribution from other partieswho may beliable.
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Thisiswhat is meant by joint and severa liability: “Each of two or more persons whose tortious
conduct isalegal cause of asingle and indivisible harm to the injured party is subject to liability
to theinjured party for the entire harm.” RESTATEMENT (SECOND) OF TORTS, § 875.
Thesearethe principles of law that underlietheinstant dispute. In many cases, the question
of whether aparty’ sliability for harmis both joint and severa or merely several isamost entirely
academic. This is because it will often make little difference whether the liability of multiple
responsible partiesisapportioned in thetrial of the plaintiff’s claim against the defendants or in the
trial of aseparate claim for contribution among the several responsibleparties. Aslongasall of the
defendantswho shareresponsibility for the harm are sol vent and sharethe samelevel of cul pability,
they are assured it will all be sorted out in the end. Where either condition is absent, however, a
finding of joint and several liability can dramatically increasearesponsibleparty’ sultimateliability.
If, for example, one or more of the parties responsible for the pollution of a river was
insolvent, the remaining parties, assuming their liability isjoint and several, would beliablefor the
entire clean-up even though they had no chance of recovering in contribution from the other
responsible party or parties. Thisresult restson theview that aninnocent plaintiff should not suffer
the wrong caused by an insolvent wrongdoer when another wrongdoer is aso liable. Matthiesv.
Positive Safety Mfg. Co., 2001 WI 82, 1 11, 244 Wis.2d 720, 628 N.W.2d 842. The rule holding
responsible parties jointly and severally liable, where appropriate, istherefore an important tool in
furthering CERCLA's policy of promoting the timely clean-up of hazardous waste sites and
ensuring that the costs of such cleanup efforts are borne by those responsiblefor the contamination.

Burlington, 556 U.S. at 602.
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Whether or not responsible parties are jointly and severally liable also takes on greater
significance when the level of culpability of those responsible for the harm differs. Again, the
RESTATEMENT provides guidance: “ Thereisno right of contribution infavor of any tortfeasor who
hasintentionally caused the harm.” RESTATEMENT (SECOND) OF TORTS, 8 886A(3). Although the
rule speaks of harm that isintentionally caused, the comments to this section make clear that the
rule has been applied to reckless, wilful or wanton conduct as well. 1d., cmt k; see also
Browning-FerrisIndustriesof Illinois, Inc. v. Ter Maat, 195 F.3d 953, 959 (7th Cir. 1999) (noting
that “polluters differ in the blameworthiness of the decisions or omissionsthat led to the pollution,
and blameworthinessisrel evant to an equitableallocation of joint costs,” while acknowledging that
“it would not entitle thejudgeto make one polluter pay for separable costswholly imposed by other
polluters’). Thisfactor iswhat makes the issue of joint and severa liability key in this case.

In 2008 NCR, aong with Appleton Papers Inc., brought alawsuit for contribution against
the other Potentially Responsible Parties (PRPs) in this action. In a 2009 decision, however, the
court ruled that equitable principles (which apply in contribution cases but not in
divisibility/apportionment cases) precluded NCR from receiving contribution from the other PRPs
and required that the other PRPs receive contribution from NCR for the money they had paid.
Specificaly, the court concluded that NCR either knew or should have known that PCBs were
environmentally toxic, but instead of halting sales of its PCB-laden product it actually increased
production to record levels. In the court’s view, NCR brought about the PCB problem and failed
to mitigateitsextent when it had the chance, and therefore should bear the cost of the cleanup rather

than having it shared by parties who had no idea they were using dangerous toxins in their

Case 1:10-cv-00910-WCG Filed 05/01/13 Page 5 of 78 Document 794




manufacturing process. Appleton Papers Inc. v. George A. Whiting Paper Co., No. 08-C-0016,
2009 WL 5064049 (E.D. Wis. Dec. 16, 2009).

The fact that NCR has been held barred under equitable principles from obtaining
contribution from other contributors to the PCB contamination distinguishes this case from most
other CERCLA actions. If that ruling stands, NCR would be responsible for paying the entirety of
the estimated $700 million remediation costsfor OU2 through OUS. But if NCR can show that the
harmisdivisible, it will no longer be considered jointly and severaly liable for the harm but only
severally liable for its portion of the harm, which NCR argues is at most 20%. The distinction
between joint liability and merely several liability thus has major implicationsfor NCR and for the
other defendants.

A finding of joint liability also has seriousimplications for the government’ s enforcement
efforts. First, afinding of joint liability would alow the government to pursue any of the jointly
liable PRPsfor funding of the cleanup effort. Second, NCR hasalready paid substantially morefor
the cleanup in OU4 than the 20% or less it believesisits divisible share. Thus, if NCR succeeds
in proving its divisibility defense, the government can no longer require NCR to keep funding the
remediation.

This, then, istheunderlying context in which the dispute between the parties arises. Having
considered theevidence presented and thearguments of counsel, the court now concludesthat NCR
and the upstream defendants have failed to provethat the harm at issueis divisable for purposes of
determining liability under CERCLA. Thisis not to say that the costs of the clean-up cannot be
reasonably apportioned among the responsible parties. Clean-up costs in CERCLA actions can

always be apportioned among the responsible parties; that is the whole point of section 113(f),
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which explicitly authorizes a court to “allocate response costs among liable parties using such
equitable factors as the court determines are appropriate.” 42 U.S.C. 8§ 9613(f)(1). If the costs of
clean-up were not reasonably divisible in some fashion, it would make little sense to allow for
contribution. Rather, asexplained below, it isthe upstream defendants’ failureto demonstrate how
the downstream harm can be reasonably apportioned among the multiple causes of that harm that
makes their liability joint and several. More specifically, neither NCR, nor any of the other
responsible parties have proved that each individually was not either asufficient or necessary cause
of the harm at issue. Accordingly, therelief requested in thefifth claim in the plaintiffs amended

complaint will be granted.

1. Background

A. ThePCB Problem

Between 1954 and 1971 the NCR Corporation sold aproduct called carbonl ess copy paper,
which proved to be a useful product having a wide array of commercia applications. A key
component of that paper was an emulsion containing Aroclor 1242, atype of PCB manufactured
by the M onsanto Company. PCBs have subsequently been shown to cause serious health problems
in humans. Throughout this period, NCR sold its emulsion to acompany called Appleton Coated
Paper Company (* ACPC”), which coated paper with the emulsion to produce the carbonless copy
paper. NCR then sold that coated paper on the commercial market.

Theprocess of coating paper with NCR’ semulsion resulted in rel eases of emulsioninto the
Lower Fox River from ACPC. Asdiscussed in more detail below, estimates of ACPC’ sreleases

of emulsion into theriver were between roughly 10 and 40% of the total PCB releasesto theriver.

Case 1:10-cv-00910-WCG Filed 05/01/13 Page 7 of 78 Document 794




In 1970 NCR purchased Appleton Coated Paper Company, and as aresult NCR isliable for the
discharges made by ACPC. The fact that NCR happened to be the source of the PCBs in the first
place does not impact itsliability, although (as the court held in the parallel case and as discussed
in Part 11 below) it has major implicationsif equitable considerations rule the day.

Most of the remainder of the PCB pollution in the Lower Fox River arises out of the
recycling, rather than the production, of carbonless copy paper. Many paper millstake in bales of
used paper (called post-consumer waste paper), mix the paper into awatery slurry, and then recover
the paper fibers for use in producing new paper. Discharges from this process represented a
relatively small 4 to 12 % of PCBs discharged into the river, according to 1998 government
estimates. (Ex. 2127 at NCR-FOX 438509.) Therest of the PCB discharges (the mgority of the
total) resulted from several mills useof the*broke” and trim from ACPC’ scoating process. Broke
is an industry term denoting the unusable paper scraps that are produced during the manufacture
of coated paper. Intheseways, many paper millsalongtheriver unwittingly took in large quantities
of contaminated paper products for re-use in their own paper. The papermaking processiswater-
intensive, and these mills ultimately released significant quantities of PCBs from recycled NCR
paper into theriver, either directly or through publicly owned treatment works (“POTW”). (After
aprevious trial in the paralel case, the court determined that ACPC had not “arranged” for the
disposal of its broke, and thus NCR is not liable on the basis of its sales of broke to other paper
companies. Instead, its liability results from the discharges ACPC itself made during the
production of NCR paper.) Insum, there were three principa ways that PCBs were released into

the River: (1) ACPC released emulsion containing PCBs during the production of NCR paper; (2)
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some mills recycled post-consumer waste paper that had small quantities of NCR paper init; and
(3) some mills directly recycled NCR “broke,” which contained NCR’s emulsion.

B. PCBsand the Lower Fox River

When PCBs are discharged into a waterway, they tend not to dissolve. Instead, because
PCBs are “hydrophobic” substances, they adsorb (attach) to sedimentsin the river and then either
deposit in the riverbed or flow through the river into Green Bay. This affinity for solids
(particularly finer solids, which have relatively more surface areathan larger solids) isthe primary
reason that many PCBs have deposited in substantial quantitiesintheriver bottom. Thedepositing
of PCBsintheriverbed isthus dependent not only on the quantity (mass) of PCBsrel eased but also
on the amount and kind of sediment available to which the PCBs can adsorb and then deposit.

The Lower Fox River stretches some 39 milesfrom Lake Winnebago to the mouth of Green
Bay. For remedial purposesit has been administratively divided into five “ operable units,” called
OUs. OUlisLittle Lake Butte desMorts;, OU2 isthe stretch from Appleton to Little Rapids, OU3
isLittle Rapidsto De Pere; OU4 is De Pere to Green Bay; and OU5 is Green Bay itself. OU1 has
already been cleaned up (at a cost of nearly $100 million), and most parts of OU2, OU3 and OU5
are being monitored rather than remediated because levelsof contamination arerelatively low. At
trial thekey issuewasthe ongoing cleanup effort in OU4, whichisthe most complex and expensive
cleanup site in the whole project, with estimates suggesting it could cost on the order of $700

million to remediate.*

The government al so sought rulings of joint and several liability with respect to OU2, OU3
and OU5. Joint and several liability for those operable unitswas not contested, except to the extent
the arguments the parties made with respect to OU4 might a so apply to those operable units.

9
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Much of the complexity of thiscaseisdueto thefact that there wereanumber of companies
discharging PCBsfrom different |ocationsalongtheriver. For example, the PCBsfrom dischargers
far upstream in OU1 deposited themselvesin different quantities and concentrations all along the
river’s entire 39-mile stretch, with alarge but unknown quantity not depositing at all and making
their way out into the Bay. Even without knowing anything about hydrodynamics or bathymetry
(the study of underwater geography), one can envision thedifficulty in tracing PCB concentrations
in OU4 to the various dischargers, some of which are more than thirty miles upstream.

Each discharge site hasits own idiosyncratic characteristics, which adds still further to the
difficulty intracing PCBs. OU1, OU2 and OU3 arefaster moving sections of river that, according
to one expert, have a“trapping efficiency” of between 0.2 (OU2) and 7 % (OU1). (Tr. 2183-84.)
This means that PCBs discharged into those faster-moving sections do not settle asreadily asthey
do in OU4, which is a slower and deeper stretch of river. And PCBsthat do settle in these areas
are subject to “scouring,” which isthe process of being swept up by currents after settling. These
PCBs are then resuspended in the water column and then they either redeposit or travel farther
downstream. Thus, in order to settle to the river bottom in significant quantities, PCBs need a
sufficient quantity of solidsto attach to, and they need ahospitabl e environment for settling aswell.
This partially explainswhy the slower-moving OU4, parts of which were described asa*® sediment
trap,” contains the largest amounts and concentrations of settled PCBs.

Thevarying speeds of theriver areexplained in large part by theriver’s elevation changes.
Lake Winnebago and the Appleton stretches of the Lower Fox River are nearly 750 feet above sea
level, whereas Green Bay and OU4 are less than 600 feet above sealevel. Thisdrop in elevation

isroughly equivalent to that of Niagara Falls, and much of the elevation change occursin asmall
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section of theriver in OU2. Thus, as discussed at some length below, sediment containing PCBs
has a general tendency to flow downriver rather than settle. Exhibit 9962 demonstrates the drop

in elevation:

A further feature aiding the downstream movement of PCBs is the design of its nine
federally-operated dams. Thesedamsall contain what are known as Tainter gates (named for their
inventor, Jeremiah Burnham Tainter, who designed the first such gate at a dam in Menominee,
Wisconsin). For our purposes, the salient design feature of Tainter gatesis the fact that they open
from the bottom, rather than letting water spill over from the top. (Tr. 2307:12-14.) Thismeans
that sedimentsthat accumulate at the base of adam are allowed to sluice through the bottom rather

than build up behind the dam. (Tr. 2307:18-21.)
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A fina characteristic of OU4 is the presence of a shipping channel that was dredged
periodically by the Army Corps of Engineers. The dredging process removed layers of sediment
and moved the sediment to the sides of the channel, thus redistributing the PCBs that had already
settled. Inaddition, theincreased depth of the dredged channel, combined with the slower current,
made the channel areaasediment trap, an area highly conduciveto the deposition of solidsand the
PCBs that had attached to them. Thus, large masses of PCBs that had arrived from upstream
sources ended up settling in the dredged channel of OU4 and then being dispersed by dredging.

The map below shows the length of OU4, from the De Pere dam in the upper l€eft to the
mouth of Green Bay in the inset on the bottom. The areas that are subject to dredging are shown
in green (the maority of this dredging has already been done in upper OU4), as well as

high-concentration areasin red. (Ex. 5003, 5004.)
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Insum, several featuresof OU4 render it afar more depositional areathan the other sections
of theriver. Itslower elevation, greater depth and slower currents made it a hospitable place for
PCBs to settle, and the dredging channel added to that effect. On top of that, the swift current of
other sectionsof theriver, aswell asthedams' Tainter gates, all aided the processof PCBsflowing
downstream and settling in OUA4.

C. The Defendant Facilities

As noted above, the paper companies that discharged PCBs into the river were not
consolidated inasinglearea. Instead, they lined theriver fromitssourcein OU1 (Little Lake Butte
des Morts) all the way to OU4. The environmental harm in OU4 was caused primarily by three
major dischargers. P.H. Glatfelter, located in OU1; NCR, in OU2; and Georgia-Pacific, in lower
OU4. What followsis athumbnail sketch of each PRP and its location along the river.

1. Bergstrom Mill (P.H. Glatfelter)

The Bergstrom mill, now owned by P.H. Glatfelter, lies at the upstream end of OU1, some
39 milesfrom the mouth of Green Bay. The Bergstrom mill took in large quantities of NCR broke
torecyclefor useinits paper. Aswith the other recycling mills, it released significant amounts of
PCBs into the river when it discharged its effluent. Initial government estimates suggested that
Glatfelter’s mill was responsible for some 16 to 27% of PCBs released into the river. (Ex. 2127

at NCR-FOX 438509; Ex. 7257, Table 4.)?

*Theseinitial estimates arerelied upon only to show context, not to determine allocation of
PCB concentrationsin OUA4.
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2. Wisconsin Tissue Mills(WTM | Company)

Wisconsin TissueMillsisalsoan OU1 Defendant. Duringtheproduction period (1954-71),
it discharged directly to the Lower Fox River only sporadically during sewer bypass events. After
1976, it discharged its wastewater through its own treatment plant. Itsliability arisesfrom thefact
that during the PCB erait took in significant (but relatively smaller) quantities of NCR broke and
then discharged effluent to theriver through the Neenah-M enashapublicly owned treatment works.

3. Menasha Corporation

Menasha Corporation owned the John Strange Paper Mill in Menasha, Wisconsin, until
1983. Unlike many of the other mills, the John Strange facility was not ade-inking mill, meaning
that it did not remove theinks from paper it recycled. The John Strange facilitiesrecycled little or
no NCR broke directly, but it did recycle post-consumer waste paper, called mixed paper. It used
this paper to manufacture paperboard products such as boxes and cardboard tubes rather than
traditional office paper. Mixed paper, as the name implies, included all sorts of office paper,
including NCR paper in quantities that are disputed. Because mixed paper includes only a small
but unknown amount of NCR paper, the presence of PCBs in post-consumer mixed paper is
believed to be significantly lower than the levels found in NCR broke.

4. CBC Coating

CBC Coating, Inc. operated the Riverside Paper production facility in Appleton. Like
Menasha, CBC was not a de-inking mill, meaning that it did not use NCR broke directly in its
recycling process. Instead, it took in post-consumer wastepaper, some of which contained PCBs
from NCR'’ s paper. CBC discharged its wastewater to the City of Appleton’s POTW. Itsreleases

are not believed to be a significant source of PCBs, however.
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5. Appleton Coated Paper Company (NCR)

Asnoted earlier, Appleton Coated Paper Company, now owned by NCR, discharged PCBs
differently than the other mills. Instead of discharging through the process of recycling broke,
ACPC’ sdischargeswere adirect byproduct of the process of coating NCR paper with theemulsion
that contained PCBs. These production releases of PCBs were released to the river when small
amounts of the emulsion (somewhere between 1 and 5%) were lost during production and after
occasional eventslike spills. A preliminary government estimate suggested that ACPC’ sfacilities
were responsible for nearly 40% of PCBsreleased into theriver. (Ex. 7257, Table 4.)

6. U.S. Paper

U.S. Paper Corporation operated amill in De Pere at the bottom of the De Pere Dam, which
is located at the beginning (upstream) end of OU4, also known as OU4A. Like Menasha's John
Strange mill, U.S. Paper’ smill was a paperboard mill making cardboard products, including toilet
paper rolls. Thus, it did not recycle NCR paper, which was white, as a significant part of its
business. In about 1966, however, it began manufacturing white paper rolls using white NCR
broke, but even then it used only a small portion of NCR broke in the process, as white rolls
themselves constituted only alimited portion of its recycled product business.

7. Georgia-Pacific

Finally, the Fort Howard mill owned by Georgia-Pacific operated in the downstream portion
of OU4, known as OU4B. Georgia-Pacific discharged significant quantities of PCBs into lower

OU4, but unlike the other mills it has settled its liability with the governments by virtue of a
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consent decree. Assuch, although it isasignificant party and one of the three major dischargers,

it is not currently the subject of the governments' request for injunctive relief.?

[11. Legal Standardsfor Divisibility and Apportionment

The Seventh Circuit has described exceptions to joint and severd liability as “rare.”
Metropolitan Water Reclamation Dist. of Greater Chicago v. North American Galvanizing &
Coatings, Inc., 473 F.3d 824, 827 n.3 (7th Cir. 2007). The exception to joint and several liability
arises if the defendant can demonstrate that the harm in question is capable of being divided.
Historically, thisso-called divisibility defense had not been well-received, but in 2009 the Supreme
Court issued itsdecision in Burlington N. & Santa Fe Ry. Co. v. United Sates, which NCR argues
revived the defense. To demonstrate that the harm is divisible, a defendant bears the burden of
showing two things. First, it must prove that the harm is theoretically capable of being divided.
Thisisaquestion of law that depends largely on the RESTATEMENT (SECOND) OF TORTS. United
Sates v. NCR, 688 F.3d 833, 838 (7th Cir. 2012). Citing the RESTATEMENT, both the Supreme
Court and Seventh Circuit framed the analysis this way:

[W]hen two or more persons acting independently caug/ €] adistinct or single harm

for which there is a reasonable basis for division according to the contribution of

each, each is subject to liability only for the portion of the total harm that he has

himself caused. Restatement (Second) of Torts, 88443A, 881 (1976); Prosser, Law

of Torts, pp. 313-14 (4th ed. 1971).... But wheretwo or more persons causeasingle

and indivisible harm, each is subject to liability for the entire harm. Restatement

(Second) of Torts, 8§ 875; Prosser, at 315-17.

Id. (citing Burlington Northern, 556 U.S. at 614) (ellipsesin original).

% For simplicity the United States and the State of Wisconsin will be referred to simply as
“the government.”
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Although a question of law, the analysis relies on policy and facts; at its essence it asks
whether one polluter should be considered such a significant cause of the harm that the harm
attributable to that cause isincapable of being divided, or whether the parties’ contribution to the
harm is so impossible to trace that the harm is indivisible. If a court concludes that the harm is
theoretically capable of being divided, the second questioniswhether areasonabl efactual basisfor
an apportionment exists. Id.

TheBurlington Northern case, which addressed only this second question, hasalready been
discussed at length in numerous previous iterations of this action and its companion contribution
action. Itisclear that Burlington lowered the bar for defendants in the sense that they need only
show “rough” calculations of apportionment in order to clear the second hurdle, i.e., in
demonstrating a reasonable basis for apportionment. United Satesv. NCR, 688 F.3d at 842. For
example, in Burlington Northernthedistrict court conceded that itsapportionment could have been
off by as much as 50%, but the fact that the court included an uncertainty factor of 50% in its
calculations allowed the Supreme Court to uphold it. Yet, even though it is undeniable that
Burlington Northern loosened the rules governing how a given harm might be apportioned, it did
not addressthe key issue here, which iswhether the harmistheoretically divisiblein thefirst place.

In this case we are guided not only by Burlington Northern but by the Seventh Circuit’s
consideration of this court’s grant of preliminary relief to the government in 2012. The Seventh
Circuit affirmed by concluding, on the sparse record then beforeit, that NCR’ s discharges were a
sufficient cause of the environmental harmin OU4. The Court began by noting that apportionment
isimproper “where either cause would have been sufficient in itself to bring about the result, asin

the case of merging fires which burn abuilding.” 688 F.3d at 839 (citing Rest. (2d) Torts § 434,
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cmt. i). It then found it dispositive that NCR had not refuted “the government’ s contention that
NCR’s contributions of PCB would, alone, require approximately the same remedial measures.”
688 F.3d at 839. Although there was some evidence that dredging costs would be lower if there
werefewer PCBs, the Court found that point to be poorly developed. Instead, it found that although
the“details’ of the cleanup might vary if NCR had been the only discharger, there was not enough
of adifferenceto suggest that the harm wasdivisible. Id. at 840. Thus, because NCR’ sdischarges
would, on their own, require roughly the same remedial measures that are now being undertaken,
it could be deemed a sufficient cause of the harm. And because it would have essentially caused
almost all of the harm just on its own, as alegal and policy matter it made sense to conclude that
NCR should be deemed jointly and severaly liable for the OU4 harm. In addition, the Seventh
Circuit observed that some kinds of harm are simply unsuitablefor divisibility by their very nature.
For example, divisibility may beimproper when “achemical isharmful when it surpassesacertain
amount” or when “a chemica may not be very harmful but becomes so when mixed with other

chemicals.” Id. at 841.

V. Using NCR’s Approach, the Harm in OU4 is Not
Theoretically Capable of Being Divided

Thefirst question iswhether the harm in OU4 istheoretically capable of being divided. In
its decision preliminarily answering that question “no,” the Seventh Circuit appeared most
persuaded by the fact that NCR had not meaningfully disputed the government’s claim that the
cleanup in the river would be similar or identical even if NCR had been the only contributor of

PCBstothe Site. 688 F.3d at 839. In other words, at the preliminary injunction stage, it appeared
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that NCR'’ s PCB dischargeswould have been sufficient, ontheir own, to require approximately the
same remedial measures that are now being undertaken. As such, dividing the harm on the basis
of each party’ s degree of contribution to the harm would be inappropriate.

A. NCR’sDivisibility Argument

NCR marshal ed substantial resourcesinitsattempt to demonstratethefal sity of thepremise
that had proven dispositive during the preliminary injunction stage. In an effort to “refute the
government’ scontention that NCR’ scontributionsof PCB would, alone, require approximately the
same remedial measures,” id., NCR'’s expert, John Butler, used a “stand-alone”’ cost method to
demonstrate the remedial measures and costs that would be required by each PRP srelative PCB
pollution. Relying on estimates of the parties PCB discharges, Butler concluded that the
remediation effort would be substantially more modest if NCR had been the only discharger. As
such, NCR could not be considered a sufficient cause of the harm in OUA4.

Butler’ sanaysisdepended on thework of other experts, however. First, JamesBraithwaite
analyzed the most fundamental question facing the PRPs, namely, how many pounds of PCBseach
party discharged. Using that data, Dr. Craig Jonesbuilt amodel that attempted to demonstrate how
PCBs moved within theriver and wherethey ended up. Philip Simon assessed the coststhat would
be required based on the discharges of each PRP, and then Mr. Butler tied everything together by
explaining how, in his view, the remedy would be much more modest had NCR been the only
discharger. Before addressing Mr. Butler’sanalysis, the court must describe the data and models

that formed the basis of his opinions.
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1. JamesBraithwaite

Mr. Braithwaite is an environmenta engineer with more than 40 years of experience in
hazardous waste management and remediation of hazardous waste sites. (Tr. 691-92.) As noted
above, Braithwaite’ s principal role wasto estimate how many PCBs each PRP discharged into the
river. Naturaly itisadifficult task to determine PCB dischargesfrom numerous parties, given that
most of the discharges occurred in the 1960s. Braithwaite thus relied heavily on a 2000 report
drafted by a consulting firm called Amendola Engineering on behalf of the United States Fish and
Wildlife Service. (Tr. 695.) In addition to the Amendola Report, which itself relied partly on an
earlier study by the Wisconsin DNR known as Tech Memo 2d (Ex. 2127), Braithwaite spent some
three years investigating matters on his own—reviewing documents, conducting interviews, and
the like.

Mr. Braithwaite did not simply adopt all of the Amendola Report’s figures, however. In
fact, heatered many of them. With respect to Appleton Coated Paper Company (ACPC)—NCR'’s
predecessor and the source of NCR’ sliability inthisaction—Braithwaite downwardly adjusted the
AmendolaPCB dischargecalculations. Thedischarge estimatesrely on akey figurethat the parties
have heavily disputed: theemulsionlossrate. Althoughthe NCR-produced emulsionwasvaluable
and effortswere madeto save as much of it as possible, some of the emulsion wasinevitably “lost”

during ACPC’ s paper-coating process and was flushed into the sewer and eventually into theriver.

Case 2 of the Amendola Report, which represented a middle range of many variables, had
assumed an emulsion lossrate of 2.5%. This, aong with other assumptions, produced an estimate

for NCR’ sdischarges at about 313,000 pounds, or roughly 40% of the total amount released to the
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river. (ECF No. 90, Ex. 1 at 12 (Case 2)). Braithwaite, however, concluded that the proper loss
rate should be a mere 1.0% rather than 2.5%. Braithwaite relied in part on the interviews and
testimony from ACPC employeeswho stated that they treated the emulsion like“ gold” becauseits
high cost made up some 60% of the entire cost of making carbonless copy paper. (Tr. 703:6.)
Employeeshad several mechanismsfor conserving the emulsion, including weighing theemulsion
more than once and capturing as much of it as possible. (Tr. 703-704.) They monitored emulsion
use with weekly reports and used every conceivable measure to conserveit.

Thisinformation (which was not accounted for in the Amendola Report) was corroborated
in Braithwaite' s view by other information suggesting that the |oss rate was even lower than 1%.
For example, a contemporary document hand-written by the late Thomas Busch, of ACPC,
suggested that the lossrate could have been aslow as0.22%. (Ex. 4223.) Busch, who would later
become president of ACPC, entitled the document “Potential Aroclor to Appleton Sewer in 1954
t01969." (Recall that Aroclor wasthetrade name of thetype of PCBsinvolved here.) Braithwaite
testified that, based on the figures within the document as well asitstitle, his understanding was
that the document was intended to estimate how many PCBswere discharged by ACPC during the
relevant period. Although the document did not contain a loss rate, Braithwaite was able to
calculate one (0.22%) using the numbers Busch provided. Braithwaite believed that although the
document was hand-written, itslevel of detail and factsrendered it reliable and not arough, “ back-
of-the-envelope” type of effort. In addition, he also relied upon another contemporary document
prepared by Mr. Busch. (Ex. 4221.) Using a number of calculations and estimates he described
as conservative, Braithwaite arrived at an emulsion loss rate of about 0.9% after interpreting the

figures from the Busch report, which was aformal, typed businessreport. Rounding up and using
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an emulsion loss rate of 1.0% (which he asserted was conservative), Braithwaite calculated that
ACPC and the Combined Locks mill were responsible for discharging some 68,000 pounds of
PCBs into theriver, or only about 10.74% of thetotal. (Tr. 728.)

Mr. Braithwaite also disagreed with the Amendola Report’s conclusions about PCB
discharges from non-deinking mills, namely Menasha (the John Strange mill) and U.S. Paper
(De Pere mill). The Amendola report had assumed that these mills, which made paperboard
productsrather than white paper, would not be ableto recycle much carbonl ess copy paper (“ CCP”)
because col or from the paper would show up inthefinal product, afact that would be unacceptable
intheindustry. Braithwaite, however, concluded that thesemillshad recycled significant quantities
of NCR’s carbonless copy paper, both as broke from ACPC and from the recycling of post-
consumer mixed paper, which had small amounts of CCPinit. Relying on the testimony of mill
employees, Braithwaite testified that these mills could, in fact, have used CCP without color
problems. He further found that if mixed paper constituted between 16% and 30% of their
recyclable stock, and if CCP constituted 1% of incoming mixed paper (a conservative estimate),
then the John Strange mill discharged some 13% of all of the PCBsinto theriver while U.S. Paper
discharged some 3%.

Braithwaite s estimates of discharge percentages for all of the PRPs are as follows:

NCR (ACPC and Combined Locks): 10.74%
Glatfelter: 20.14%
Menasha (John Strange mill): 13.34%
WTM I: 4.40%
CBC Coating (Riverside Paper): 1.26%
U.S. Paper (De Pere): 3.19%
Georgia-Pacific: 46.93%
(Ex. 5044.)
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2. Dr. Craig Jones

Mr. Braithwaite' sdischarge estimatesaresimply estimatesof theamount of PCBseach PRP
discharged. Assuch, they do not explain how, or whether, or to what extent, the discharged PCBs
actually made their way into sediment at the bottom of OU4. That is where Dr. Jones comesin.
Dr. Jones, an environmental engineer, has been working on hydrodynamic modeling for eighteen
years. (Tr.1091.) Usingthe estimates provided by Mr. Braithwaite, Dr. Jonesinput that datainto
afate-and-transport model designed to simulate the movements of sediment and PCB transport in
the river. Key to the model was the use of EFDC software (“Environmental Fluid Dynamics
Code”), which was described as the state-of-the-art model for applications such as this. (Tr.
1108:17.) In addition to the discharge estimates from Braithwaite, Jones used other data, such as
information about water levels and wind, as inputs. The model aso incorporated variables, or
parameters, that account for water movement, aswell asthetransport of sedimentsand PCBs. (Ex.
5114.) Totakejust asingle example, one parameter iswhat’s called shear stress, a measurement
of how much friction the water current exerts on theriver bottom. Asthestresslevel increases (in
faster currents), more sediment is disturbed and resuspended in the water column. (Tr. 1110-11.)
Thus, the model attempts to account for areas of the river where resuspension occurs due to
scouring effects as well as those areas where sediments are more likely to deposit permanently.
With these inputs and parameters, including bathymetry data (the topography of the river bottom),
Jonesdivided up the Siteinto roughly 8,000 grid cellsand was able to simul ate water and sediment
movement, as well as PCB deposition, within those individua cells. (Tr. 1120.)

Dr. Jones testified that he was able to calibrate the hydrodynamics of the model and was

able to validate it using actual data from the river. He testified, for example, that the sediment

23

Case 1:10-cv-00910-WCG Filed 05/01/13 Page 23 of 78 Document 794




transport model was able to show accurate deposition rates throughout a number of sediment
sample cores that were taken. (Tr. 1137-40; Ex. 5123.) Jones aso testified that the model
accurately predicted PCB contamination as well. In other words, he showed that the model’s
predictions of PCB contamination roughly matched up with actual core samples taken from the
river. (Ex.5124.) Finaly, Dr. Jonestestified that the model results passed a sensitivity analysis,
meaning that even if the variables and inputs were altered dramatically, the relative contributions
of the PCB dischargersdid not changedramatically. (Ex. 5162.) Thisallowsincreased confidence
in the model because it demonstrates that the results are not due to any idiosyncracies that might
exist in the model’ sinputs or parameters.

3. Philip Simon

Philip Simon’ srolewasto takethe conclusionsarrived at by Dr. Jonesand Mr. Braithwaite
and link those with actual remediation costs within OU4. Simon divided OU4 into 73
“apportionment polygons,” (Ex. 5067) which were areas of relatively similar characteristics, and
using cost dataand the PCB fate and transport information from Dr. Jones, hewas ableto calculate
each party’s share of the remediation cost in each polygon. For example, Simon was able to
determine that polygon 4-31, would cost roughly $6.3 million to remediate. Of that amount, he
determined that Georgia-Pacific owed thelion’ sshare, or 76%, while NCR owed 5% and Glatfelter
owed 10%. (Ex.5068.) Aggregating al thisinformation from the 73 different polygons, Simon

concluded that NCR'’s share of the cost to remediate the harm in OU4 was only about 15%.*

*NCR has apparently chosen to focus on Mr. Butler’ sanalysis and his 20% apportionment
figure as the centerpiece of its apportionment case. Thus, while Mr. Simon’s analysisis useful to
the extent it bolsters Butler’s conclusions, neither NCR nor | have given extended treatment to it.
The same holds true for Dr. Connolly’ s conclusion that NCR is only responsible for a 6-9% share
of OU4 harm.
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4. John Butler

John Butler, a chemist and former EPA employee with 35 years of experience analyzing
environmental economicissues, reached hisconclusionsby using estimatesfrom Dr. Connolly and
the experts described above. The other expertsin effect painted apicture of what OU4 would look
likeif NCR had been the only discharger of PCBs. Based on that picture, Butler then applied the
remedy criteria used by the government to determine what kind of remedy OU4 would require if
NCR had been the only polluter. One of the key remedial rules is the 1.0 ppm threshold that
separates areas that need to be remediated from those that do not. Applying this and other of the
government’s remediation rules, Butler went about determining which remedia actions, if any,
would need to be applied to different parts of the river, which he had conceptually divided up into
polygons. For instance, if acertain polygon would have aconcentration lower than 1 ppm if NCR
were the only discharger, he could determine that that polygon would not need to be dredged or
remediated at all. In other cases, a polygon that otherwise needed to be dredged might have been
a candidate for capping (a cheaper remedy) had NCR been the only polluter. Thus, Butler’s
analysis determines areas that would not need to be remediated at all in the NCR-only scenario, as
well as areas for which different remedies could be applied. Using the estimates provided by the
Simon team and Dr. Connolly, Butler concluded that the remedy in OU4 would be much less

extensive and substantially cheaper.®

*Under the Toxic Substances Control Act (TCSA), 15 U.S.C. §2601 et seq, waste areas
exceeding 50 ppm of PCBsmust be disposed of under certain strict guidelines. The current remedy
includesseveral areas, sometimescalled hotspots, that exceed the 50 ppm threshold and thusrequire
extracare and expenseto remediate. Althoughitislikely that some of these areas are TSCA areas
due to the discharges of other parties, TSCA dredging was a small part of the overal remedy.
Moreover, although there would be some added expense dueto these areas TSCA status, the areas
would in al likelihood need to be dredged anyway. The added TSCA expense was not explained
in any detail, and in any event would not suffice to render the entire operable unit divisible.
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Butler also claimed to have reached a similar result using assumptions provided by Dr.
Wolfe, Georgia-Pacific’ sexpert. Dr. Wolfe' sanalysis had found that NCR had contributed some
43% of the PCBsin OU4A and 27 % for OU4B, and Butler applied thesefiguresto the datain the
same way he had with the estimates given by Dr. Connolly and the Simon team. Even with these
much higher estimates of NCR’s PCB contribution, Butler testified that the NCR-only scenario
would still require40 % lessdredging than the Site currently requires—asubstantial reduction. (Tr.
2783 at 25.) Thus, in NCR’s view, even using the numbers of an adversarial party (Georgia-
Pacific), the remedy would be 40 % less if NCR had been the only discharger of PCBs. In fact,
NCR claimsthat even the government’ s principal witness, Richard Fox, accepted the premise that
if NCR werethe only discharger, the costs of remediation would naturally be lower. (Tr. 333:22.)
And during the preliminary injunction phase, the same witness had agreed that the costs involved

inan NCR-only scenario would be“ dramatically lower.” (Tr. 334:3-8; ECF No. 365 Tr. 125:1-4.)

B. Analysis

NCR’sanalysiswasthorough and it addressed, in acomprehensive fashion, one of the key
questionsthat the Seventh Circuit had focused on, namely: to what extent can NCR (or anyone el se)
be considered an independent, sufficient cause of the harm in OU4? But several problemswiththe
anaysis and its underlying assumptions and data convince me that NCR has not met its burden to
show the harm in OU4 is theoretically capable of divisibility.

1. The L oose Relationship Between PCB Massand Harm

Before determining whether the harmistheoretically capable of divisibility, it isimportant

to define what the “harm” is. As set forth in my previous decision granting the government’s
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motion for apreliminary injunction (ECF No. 172), | noted that the harm could include the danger
to the public, the actual volume of PCB-containing sediment at the bottom of theriver, the cost to
remediate (remove or cover) that sediment, or the remediation work itself. The Seventh Circuit
concluded that the harm was best defined with reference to the contamination, as set forth in the
government’s remediation rules. As noted above, the government has established a remedial
threshold of 1.0 ppm, meaning that areas containing concentrations higher than that ratio are
contaminated and thus subject to remediation. Thus, if a PRP’ sdischargeswere necessary for that
areato require remediation, that PRP contributed to theharminthat area. “Here. .. contamination
occurswhenever PCBs passathresholdlevel (thereby triggering remedial requirements.)” 688 F.3d
at 841.

The question, therefore, iswhether alogical connection may be drawn between the amount
of agiven party’s PCB discharges and the contamination in OU4. On its face, it would seem
reasonableto concludethat if Party A discharged 1,000 pounds of PCBsinto theriver and Party B
discharged 500, then the harm would be capable of division based on the 2:1 ratio of the parties
discharges. But the harm in thiscaseisnot so easily divided. At the preliminary injunction stage
and during thetrial, it was made clear that the amount of PCBs a given party had discharged bore
little relation to the harm that existed in OU4. Since “harm” is defined with reference to the 1.0
ppm remedial action level, a given area of sediment will be considered contaminated harm
regardless of whether it has 1.1 ppm or 35 ppm of PCBs. Becausethe need to remediate that parcel
existsoncethat 1.0 ppm threshold isreached, even avery largeincreasein PCB concentration does

not movethe needlein making that areaany more harmful. Put another way, once an areaqualifies
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as contaminated, additional PCB loads do not make that areaany more contaminated, at |east from
aremedial perspective.

For purposes of determining the cause of the harm in OU4, what this means is that the
relationship between the mass of PCBs discharged and the resulting contamination is quite loose.
Suppose it were possible to trace a given discharge of PCBs from A into agiven spot in OU4. |f
that spot had aconcentration of 2.0 ppm dueto A’ sdischarges, it would not matter from aremedial
perspectiveif B proceeded to dischargelarge masses of PCBsthat brought that spot’ sconcentration
from 2.0 up to 30 ppm. The areawould require remediation either way. Because the exact same
harm would have occurred with or without B’ s discharges, we would consider A (aswell as B) to
be a sufficient cause of that harm. Throughout the Lower Fox River there are countless areas
reflecting similar patterns. Becausethe 1.0 ppm thresholdisrelatively low, theseareaswould need
remediation even if many of the PCBs had never been discharged to theriver in thefirst place. In
other words, ahypothetical reductionin PCB discharges—even by two-thirds—doesnot necessarily
mean the remedy is reduced in any meaningful way.

These examples merely demonstrate what might be called the binary characteristics of
contamination (as we have defined it) in ariver: either theriver is contaminated, or it isnot. Just
as one cannot kill a corpse by shooting more bullets into it, one cannot change the remedy in a
given area by discharging more PCBs, assuming the minimum threshold of contamination has
aready been reached. Mr. Butler conceded that the relationship between the mass of PCBs
discharged and the harm the PCBs ultimately caused was non-linear, meaning that there is not a
strong correlation between discharges and harm. His task, however, was to show that the

contamination in OU4 was not binary, that is, that the extent of the harm in the river was sensitive
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enough to PCB loadsthat it woul d get better or worse depending on the masses of PCBs discharged
into the river.

At theextremes, it isobviousthat thereis some rel ationship between discharge masses and
harm. For example, if A discharged only an eyedropper full of PCBs into the river, surely there
would not need to be a $700 million remedial action, or any remedial action at al, since such a
small discharge would not produce concentrations high enough for any areasto reach the 1.0 ppm
threshold. At the other extreme, suppose that A discharged 10,000,000 pounds of PCBs into the
river. Inthat case, it iseasy to imaginehow thedischargesof other partiesmight have had no effect
at all on the contamination. If A discharged 10,000,000 pounds, the discharges of B and C would
have produced no marginal increase in the harm because A’s discharges had aready resulted in
concentrations in excess of 1.0 ppm throughout the entirety of the river. In short, the more
contamination our hypothetical Party A causes, the more likely it is that A’s discharges were a
sufficient cause of the resulting harm.

In essence Mr. Butler was attempting to demonstrate that NCR'’ sdischargesweremorelike
the eyedropper example and less like the 10,000,000 pound example. Based on the discharge
estimates provided by Mr. Braithwaite, Butler believed that NCR’ s discharges were low enough
that the discharges of the other PRPs made a difference to the remedy required. At the risk of
repetition, it isworth exploring the mechanism of how Butler’ s theory would work. As discussed
above, if the other parties’ dischargesraised the concentrationin agiven areafrom4to 6 ppm, then
those discharges had no affect on the remedy, and NCR would be deemed the “sufficient cause”
of the need to remediate that area. Butler conceded that large areas of OU4 fit that description

because, in hisview, even atwo-thirds reduction in PCB |oads would have resulted in only a40%
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reduction in the remedy, meaning that there was not a 1:1 relationship between PCB masses and
remedial work. Soin order to show that therewas some meaningful relationship (albeit non-linear)
between NCR’ s PCB discharges and harm, Butler had to show that therewere large swaths of river
bed where the discharges of other parties actually made a difference to the remedy. Specificaly,
he had to show that there were areas of the river where: (1) NCR’s discharges alone produced
concentrationsbel owthe 1.0 ppmremedial actionlevel; and (2) the concentration actually exceeded
1.0 ppm, due either to the other parties' discharges or to a combination of their discharges with
NCR's.

Mr. Butler’ stestimony on these crucia pointswas limited and unconvincing. Hetestified
that therewould be significant reductionsin both TSCA and non-TSCA dredgingif NCR had been
the only discharger, but his testimony was short on details and did not get to the heart of the issue
identified above. The loose, non-linear relationship between PCB discharges and harm is a
substantial hurdle to overcome. Given the very large discharges by NCR, the assumption is that
the remedy would have been roughly the same whether the other parties discharged or not. NCR,
688 F.3d at 839 (“Even if al that were present in the river were NCR'’ s contributions, the Lower
Fox River would still need to be dredged and capped . . .”) Mathematically speaking, thereis a
universe of potential concentration increases that would increase the concentrations in ways that
would not impact the remedy. For example, concentration increasesfrom 2 to 3 ppm, 3to 4, 6to
9, 12 to 13, 14 to 35 or 25 to 40, etc. have no impact on the remedy because in each case the
concentrations are already above 1.0 ppm. By contrast, the kinds of concentration increases that
would actually makeadifferenceto theremedy arelimited to avery narrow category of areaswhere

the concentration was below 1.0 in an NCR-only scenario and then rose above 1.0 due to the
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discharges of other parties. Thus, al things being equal, we would have no reason to assume that
contamination in agiven parcel of river bed would fall into that more narrow category; unless a
good explanation is given, we would assume instead that contamination in agiven areawould not
be sensitive to PCB discharges from other sources because most contamination increasesfall into
theimmaterial category (say, from 6 to 8 ppm) rather than the narrow, threshol d-crossing category
that triggers remedial action (e.g., 0.8 to 1.3 ppm).

NCR did not provide any convincing reason to undercut these assumptions. Knowing what
we know about the non-linear relationship between mass and harm, and given the low remedial
action threshold, it wasincumbent on NCR to show exactly how the other PRPs’ dischargeswould
have materialy increased the remedy. This would have required a detailed showing of large
numbersof polygonswhereremedial actionwasactually required (because concentrationsexceeded
1.0 ppm) but where NCR’ s contri bution to the concentration waslessthan 1.0 ppm. Butler testified
that that was the case, but he did not give anything approaching a detailed explanation of, for
example, how many polygonsfit that description. He did not suggest that most areas of the river
were contaminated at arelatively low level that was closeto the threshold (say, 1.2 ppm) wherewe
might expect the contamination would actualy be sensitive to discharges by other PRPs. Nor did
he highlight specific areas of the river where it would be reasonable to conclude that substantial
areasfall into the category of being sensitiveto other PRPs’ discharges. Thus, athoughitislikely
that there are certain discrete areas in the river where the contamination might have been sensitive
to additional PCB loads, it would be speculation to conclude that these areas constituted a
significant part of OU4—certainly not as much as Butler suggested. Mr. Butler’s analysis would

likely be somewhat persuasive as a method of apportioning damages, but the RESTATEMENT
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requires us to divide not damages but causation, and his testimony on that score was limited.
RESTATEMENT (SECOND) OF TORTS, 8 443A. Here, theinitial question iswho caused the need for
OU4 to be remediated, not how much each party should pay. Accordingly, evenif there were not
other problemsin NCR’s analysis (as discussed below), | would not be persuaded that NCR had
met itsburden to show that the remedy would be materially different evenif NCR had beentheonly
polluter.

2. NCR’sDischarge Estimates Wer e Flawed

As noted above, Mr. Butler's goal was to make NCR appear more like the eyedropper
discharger than the 10,000,000 pound discharger. Theimportance of NCR discharging arelatively
low mass of PCBs cannot be understated. Inageneral sense, it iseasy toimaginewhy NCR would
want to minimize its contribution to the PCB problem and limit its apportioned share, just as any
tortfeasor would want to limit its damages. But minimizing PCB dischargesis crucia not only in
that general damages sense but in the more fundamental causation sense as well. As discussed
above, given the low 1.0 ppm remedia threshold, a lower discharge assumption makes it much
more likely that many areas of the river would be sensitive, from a contamination perspective, to
additional PCB loadsfrom other dischargers. In other words, alow discharge assumptionfor NCR
makesit more likely that discharges from other PRPs had a material impact on the remedy, which
is another way of saying NCR is an insufficient cause of the harm. In short, as NCR’'s PCB
discharge estimates rise, OU4 becomes | ess sensitive to additional PCB |oads as more and more

areasin OU4 reach the 1.0 ppm threshold based on NCR’ sdischargesalone. Mr. Butler’ scausation
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anaysis thus only works in a world where NCR discharged a relatively small amount of PCBs.
K eeping the numbers low was therefore crucial to NCR’s entire anaysis.®

Mr. Braithwaite' sdischarge estimates were the foundation upon which Mr. Butler built his
causation analysis, and the United States and some of the other parties concentrated their greatest
effortsat undermining Braithwaite’ sdischarge estimates. Some of the Defendants suggest that the
errorsinherent in Braithwaite’ sanalysisresulted in a® garbagein, garbage out” situation rendering
NCR’ s entire causation and apportionment framework unreliable. These criticisms are addressed
below.

a. Reliance on the Amendola Report

First, the other parties note that the bulk of Braithwaite's figures came from the 2000
AmendolaReport, whichwasa* preliminary” report that itself acknowledged major uncertainties.
In fact, according to the government, the report used the word “preliminary” no fewer than 16
times. Thereport employed four “cases’ to demonstrate how awide range of assumptions about
PCB dischargeswould affect thefinal results. (Ex. 7257 at 366445.) Braithwaite, without having
any actual hands-on knowledge of the paper-coating process at ACPC, simply chose a mid-range
case (Case 2) asastarting point for hisestimates. Thereport’s*key assumptions’ themselves had
ranges of possibilities. For example, the report used ranges of 2-5% for emulsion loss during the

production of NCR paper, and changing the percentage of emulsion loss by only two percentage

®This is true not only in a relative sense but in an absolute sense as well. With alarge
enough discharge, a hypothetical discharger could be deemed a sufficient cause of the harm even
if other parties contributed much morethan it did. (Thisis possibly truein this case, particularly
in OU4B.) Conversaly, a small discharge could be deemed an insufficient cause even if the
discharger was responsible for more than any other discharger.

33

Case 1:10-cv-00910-WCG Filed 05/01/13 Page 33 of 78 Document 794




points (from 3% to 5%) had amajor effect on PCB discharges:. the estimate for NCR’ s discharges
rose from 452,000 pounds in Case 3 to 836,000 in Case 4. (Id. at 366452.)

In addition, the numbersin the Amendolareport changed after the 2000 report was issued.
In 2001, Amendola issued an updated report altering its estimates for the PRPs. Some of the
changes were marked: for example, the estimate for Georgia-Pacific' s discharges was cut nearly
inhalf. Despitethese changes, Braithwaite did not usethesefigures. (Hetestified that he believed
the government had refused to turn over the 2001 report. (Tr. 696:18-19.)) The government also
argues that Braithwaite violated a basic rule of mass balance analysis when he upwardly adjusted
the discharge estimates for Menasha and U.S. Paper but made no downward adjustment for other
recyclersto balancethat out. (The estimatefor thetotal anount of recycled brokeintheFox Valley
was to remain constant.)

Although these problemswith Mr. Braithwaite’ sanalysisare not necessarily fatal toNCR’ s
divisibility analysis, they result in (at best) an uncertain footing for the defense. 1t goes without
saying that there simply are no hard numbers from the PCB erathat can berelied upon. Thus, the
fact that Braithwaite relied on estimates from the government’ s own reports cannot, in itself, be
surprising. Even so, the failure to account for the updated Amendola estimates is puzzling,
especially given the nature of the problem here. Specifically, the Amendola Report attempted to
estimate the PCB discharges of all of the significant PRPs, which means changes to one PRP's
estimates at least implicitly affect estimates for the others. Moreover, asdiscussed in Section VI
below, Amendola himself was not produced to testify asto his methods or the underlying data he
used. Although thisdoes not warrant the outright exclusion of Braithwaite’ stestimony, it certainly

speaksto the weight that should be afforded his conclusions. In essence, NCR’sdivisibility case
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is based largely on estimates made thirteen years ago by someone who was not called as awitness,
and the actual datathat individual used were not subject to inquiry in these proceedings. Itistrue
that the report in question was prepared on behalf of the government, and so | have assumed, like
many of the parties, that its conclusions are at least within the ballpark of reasonableness. But
without an assessment of how Amendola actually reached his conclusions (apart from the spare
explanation given in the report itself), the foundation on which NCR built its divisibility defense
is somewhat shaky.

b. Useof 1% Emulsion L oss Rate

A more salient and specific objection came by way of an expert, Charles Klass, an industry
consultant who has worked in the paper industry since the 1950's. He persuasively testified that
machineslikethosein use at the ACPC facility during the PCB erawould produce emulsion losses
of at least 2 to 3%, far higher than the 1% figure Braithwaite used. (Tr. 1935-36.) Klass had
performed lossauditson morethan 30 facilitiesusing air knife coatersliketheone ACPC used, and
had never seen losses less than 2%. Klass aso testified quite credibly that the 0.22% figure
Braithwaite had cal culated based on Mr. Busch'’s handwritten notes was essentially impossible to
achieve, even with moderntechnology. (Tr. 1977.) Atbest, themost modern coating devicescould
get downto 0.4%. (Tr.1977:17-18.) Klassconceded that there could beagreat deal of uncertainty
about the efficiency of a company’s coating process several decades ago, but much of that
uncertainty was on the high side. (Tr. 1985:15-16.) Mr. Klass also explained that the losses he
calculated were only losses that occurred during the coating process itself; there were inevitably
other lossesduring therest of the process, including spills, washing out of tanksand trucks, leaking

seals, and thelike. (Tr. 1978:2-6.)

35

Case 1:10-cv-00910-WCG Filed 05/01/13 Page 35 of 78 Document 794




Unlike Braithwaite, Klass had actual industry experience and had been an auditor of the
exact process that is at issue here. He was a believable and highly competent witness, and his
estimations of loss rate should be given more weight than Braithwaite's estimates. Ultimately,
using a mid-range loss rate of 2.5%, rather than 1%, means that NCR’s facilities discharged a
substantially greater mass of PCBs than Braithwaite believed. Instead of the 68,000 pounds he
ascribed to NCR, it is far more likely that the actual number is much closer to 150,000 pounds.’
Although the estimate for NCR’s discharges is the most important number, | will also address
Braithwaite' s estimates for the other dischargers because their discharges impact the question of
whether the remedy would be approximately the same if NCR had been the only discharger.

c. Menasha Corp.

As discussed above, Mr. Braithwaite rejected the Amendola Report’ s assumption that the
non-deinking mills (paperboard manufacturers like Menasha and U.S. Paper) did not use NCR
broke for recycling. Instead, he assumed that these mills used NCR broke in proportion to their
production capacities. For example, he believed that Menashatook in some 23% of all the NCR
broke ever generated— avery large quantity. The government and some of the Defendants note,
however, that there was no concrete evidence that the non-deinking mills ever used broke at all.

Mr. David Ruby, an industry veteran and consultant, visited the John Strange mill (Menasha's

"NCR arguesthat thislossrate does not account for treatment in ACPC’ s“honey tanks,” or
clarifiers. In actuality, the testimony on that point was unclear. Klass cited documents from the
Wisconsin DNR indicating that solids loss estimates from the 1970's (calculated because they
incurred municipal sewer fees) wereestimatesafter treatment at ACPC. (Ex.8869; Tr.1947-1951.)
And, as noted further below, removal of some solids from effluent does not remove PCBs at the
samerate asthe solids are removed, because PCBs on the smaller particles, which are not removed
by settling tanks, actually exist in higher concentrations. Thus, in my view NCR has not adequately
shown that ACPC’ s treatment processes would have materially altered the emulsion loss rate.
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facility) and concluded that they would not have used NCR broke. (Tr. 2079.) He also credibly
explained that NCR broke would have been inappropriate for use in paperboard manufacturing
because it would not have produced a robust enough product to be used as a cardboard box, for
example. (Tr. 2047-49.) Mr. David Austin, who worked at the mill for forty years, testified that
during the 1960's he was responsible for buying paper stock for use at the mill. (Tr. 1524.) He
testified credibly that 75 to 80 percent of paper stock camefrom old corrugated containers, with the
remainder being newspapers, mixed paper and craft cuttings. (Tr. 1527.) Mr. Roger Ackerman,
anex-Marinewho becameapurchasing agent for Menashainthe 1970's, echoed Austin’ stestimony
and noted that white paper, such as NCR’s, was more expensive and was not suitable for usein
making paperboard. (Tr. 1571-72.)

There was simply no use for NCR broke in the making of standard paperboard products
during the PCB era, and thus the Amendola Report’ s assumption that Menasha did not use broke
was sound. There was no evidence that Menasha actually purchased NCR broke, and there was
little reason to assume that it did. Although these mills did discharge PCBs by virtue of their
recycling of mixed paper, which would have contained uncertain but small amounts of NCR paper,
Braithwaite' s view that these mills discharged PCBs as aresult of recycling significant quantities
of NCR brokeisnot supportable. Accordingly, hisdischarge estimatesfor the non-deinking mills,
particularly Menasha, should be adjusted downward.

d. Wisconsin Tissue Mills

WTM aso attacked Braithwaite' s assumption that WTM had used NCR broke during the
entire production period. Braithwaite had assumed that WTM used NCR broke for the entire

seventeen-year PCB period (1954-1971), but WTM cited aletter indicating that it had only used
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brokefor “severa” of thoseyears. A 1973 letter from WTM’ swastepaper buyer indicated that “We
did buy [NCR paper] on aregular basisfor several years but somewhere along the line there were
objections on the part of the papermaking people who did not wish to do any blending .. .” (EX.
8602.)

WTM'’s argument thus depends on what is meant by “several.” But the letter it cites
indicated not only that WTM purchased broke for “several” years, but that it did so “on aregular
basis,” which suggests more than afleeting association with NCR broke. (1d.) “Several” doesnot
mean “every,” and theletter in fact makes reference to the fact that they stopped using NCR broke
“somewhere along theline.” (Id.) If WTM stopped in 1972, it would not matter, because PCBs
were aready absent from broke by that time. But if WTM stopped using NCR broke in 1965, it
would have avoided using NCR paper during the period that NCR paper was at its highest levels
of production. Sincewe do not know exactly what the author of theletter meant, it isimportant to
refrain from reading too much into theforty-year-old document. Instead, theletter isuseful smply
for rebutting Mr. Braithwaite' s assumption that WTM used broke during the entire PCB era. The
most plausible conclusionisthat WTM did purchaseasignificant amount of NCR broke during the
PCB era, but that it did not do so during the entire period. Thus, it would be reasonable to reduce
Braithwaite' s assumptions about WTM'’s broke usage by a significant amount—perhaps forty
percent— a figure that accounts for the 1973 letter but still acknowledges that WTM did use a
substantial amount of NCR paper.

e. U.S. Paper Mills

U.S. Paper operated amill in De Pere in the upper portion of OU4, also known as OU4A.

Like the other PRPs, it argues that Braithwaite overestimated its dischargesin order to downplay

38

Case 1:10-cv-00910-WCG Filed 05/01/13 Page 38 of 78 Document 794




NCR'’s own contribution to the harm in OU4. Braithwaite had assumed that all of the mills had
used NCR broke throughout the entire PCB era, but there was no evidence that U.S. Paper’s mill
used NCR broke until 1966. Based on samples taken from two different lagoons that were in
service at different times, U.S. Paper’s expert David Merrill was able to show that concentrations
in the earlier-used lagoon were some 100 times lower than in the lagoon that was used after 1969.
(Tr.2324-25.) Merrill’sanaysiswasacrediblerebuttal of Braithwaite' sassumption that the U.S.
Paper mill had used NCR broke during the entire PCB era, and thus a reduction of U.S. Paper’s
discharge estimates is warranted.

And as anon-deinking mill, the same considerationsthat applied to Menashaapply to U.S.
Paper aswell. That is, therewaslittle usefor recycled white wastepaper in the production process
because it was more expensive and the mill’ s ultimate product was paperboard, not white paper.
Thus, although U.S. Paper did use NCR broke, it was only for alimited product called white core
stock that it made a few days per month—not, as Braithwaite had assumed, in proportion to its
overdl production capacity. Insum, Braithwaite' s estimatesfor U.S. Paper’ s discharges were not
credible, meaning that a substantial departure is warranted.

f. Heinritz Letter

Onefurther issue concerning PCB discharge estimates offered by NCR shoul d be addressed.
U.S. Paper and several other defendants have cited a 1965 | etter allegedly written by Bud Heinritz,
of ACPC, to Wiggins Teapein London as support for their contention that NCR has overestimated
their discharges. Intheletter, Heinritz suggeststhat “the bulk” of NCR broke was being recycled

by the Kimberly-Clark Company in Ohio. (Ex. 8427.) Heacknowledged that other papermakers,
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such as Bergstrom, used its broke, and he further conceded that ACPC’s wastepaper was sold
through dealers, meaning that ACPC was not privy to the final destination of much of its broke.

On cross-examination, Mr. Braithwaite admitted that he did not consider thisletter in his
discharge analysis. If Braithwaite had believed the letter meant what U.S. Paper and the other
Defendantsbelieveit meant, he should have considered it becauseit implied that use of NCR broke
inthe Fox Valley wasmuch lessthan he had assumed. If infact “thebulk” of NCR broke had been
shipped to Ohiofor recycling, rather than being recycled in the Fox Valley, then the brokerecyclers
were not using as much NCR broke as was previously thought. This of course would also mean
that NCR—which discharged PCBs through the process of coating paper, not through broke
recycling—was a greater cause of the PCB problem than the broke recyclers.

But Braithwaite plausibly explained on cross-examination that he didn’t consider the
Heinritz |etter because he didn’t read it the same way U.S. Paper’scounsel did. (Tr. 793-94.) He
explained that the Mead Corporation also manufactured NCR paper, and it did so in Ohio. Thus,
Braithwaite believed Heinritz was likely referring to the fact that the millsin Ohio were using a
large amount of NCR broke from Ohio’s Mead Corporation—not that most NCR broke had been
shipped from the Fox Valley to Ohio.

Braithwaite sreadingisplausiblefor anumber of reasonsin addition to the one Braithwaite
himself provided. First, the notion that most NCR broke had been shipped elsewhere, rather than
recycled in the Fox Valley, has no other evidentiary foundation in this action. If such a
phenomenon had actually occurred, one would expect more evidence of it than a single cryptic
sentence in a 1965 letter. Second, no party has explained why it would have made sense to ship

NCR broke out of the Fox Valley, where there was a demonstrated and strong demand for it. The
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volumes of material at issue—railcars carrying tons of paper waste—would have been expensive
to ship, and thus one would expect to find some explanation for why material that was needed
locally would have been shipped el sewhere. Third, and perhaps most important, theideathat most
broke was shipped outside the Valley does not comport with the evidence of PCB pollution in the
Fox River, which is characterized by large concentrations of PCBs that we know were caused by
broke recycling rather than making NCR paper, such as the entirety of OU1, and the downstream
sections of OU4 that Georgia-Pacific islargely responsiblefor. No expert has even attempted to
suggest that broke recycling was not amajor cause of the PCB problem in the Fox River, and thus
thereisno basisto believethat the Heinritz | etter (which | will assumeto be authentic) meanswhat
U.S. Paper suggestsit does.

g. Conclusion

Mr. Braithwaite’ sanaysisrests on the uncertain footing of the AmendolaReport and other
information and data that was not particularly transparent. In addition, his estimates for the
emulsionlossrate dramatically understated NCR’ s contribution to the PCB problem, which means
an estimate closer to 150,000 pounds (roughly in linewith the amended AmendolaReport) ismore
appropriate than Braithwaite sfigure. Braithwaite' s overestimation of the other PRPs' discharges
should also be taken into account. Of course we do not know exactly how many PCBs were
discharged into theriver, and so it cannot be said with certainty that adownward adjustment in the
other PRPS’ estimates would automatically equate to an upward adjustment in NCR’s. Even so,
Braithwaite’' ssomewhat systematic overestimation of the PCB dischargesof other PRPs, combined
with his underestimation of NCR’ s discharges, overstates the impact the other PRPs would have

had ontheharmin OU4. It aso suggeststhat any uncertainty inNCR'’ sfigureexistsalmost entirely
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on the high side, making a general range of 150,000 to 200,000 pounds appropriate as a rough
estimate.

3. Criticism and Analysis of Dr. Jones Model

In addition to relying on Braithwaite' s discharge estimates, Butler relied on Dr. Jones
model asabasisfor determining wherethe PCBsdischarged by the various PRPs might have ended
up in OU4.

a. Model Calibration

The government and some of the other parties argue that Dr. Jones' model had not been
properly calibrated. Assuch, they believetheresults of the model are unreliable and assert that we
cannot have any confidencein NCR’ s apportionment estimates. AsMenasha swithess Dr. Robert
Annear and others explained, calibration is the process of adjusting model parameters so that the
model produces results that approximate existing data. To validate a model, one runs the model
(without adjustment) and compares its results with other known data. (Tr. 1795-98.)

Dr. Annear, amodeling expert, testified that it was not good modeling practicefor Dr. Jones
to have failed to calibrate the model. At a minimum, he believed the hydrodynamic, sediment
transport and PCB fate and transport components of the model should have, and could have, been
calibrated. Although Dr. Jones did calibrate the hydrodynamic component of the model to water
levelsand velocities, hiscalibration waslimited to OU3 and OU4, and, asthe government’ sexpert
Dr. Bravo noted, it did not account for changesin river velocity or bed shear stressover time. (Tr.
2594)

Dr. Jones explained that calibration of the entire model was not possible because there was
not sufficient data, particularly data from the PCB era. But that, of course, helps prove the

government’ s point: we do not especially care why the model was not calibrated, but merely that
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it was not. Dr. Jones proclaimed confidence in the model’ s results because he had validated some
aspects of the model and had performed a sensitivity analysis. (Tr. 1134-35.) He validated the
hydrodynamic portion of the model by comparing measured water levels in OU4 to his model’s
predictions, and the results showed aclose association between predictionsand reality. (Ex. 5121.)
He also compared measured water level sat damsand water vel ocity datato themodel’ s predictions
and concluded that themodel waseffectively predicting the hydrodynamicsof theriver. (Tr.1136.)
Dr. Jones validated the sediment transport model aswell. Comparing sediment coresin different
parts of theriver, Jones was able to match sediment deposition to his model’ s predictions within
a centimeter per year. (Ex. 5123.) This told Jones that the model was “reliably predicting and
quantitatively predicting the deposition patternsin the OU4 area.” (Tr. 1139.) Finaly, Dr. Jones
also validated the PCB transport model by comparing PCB distributionsintheriver to distributions
predicted by the model.

But validation of some parts of amodel does not rule out the possibility that the other parts
werenot properly calibrated. Thisisespecially true given that the parts of themodel not calibrated
werethe sediment and contamination transport components—highly rel evant aspectsof theoverall
model, particularly since the model’ s overarching purpose was to model the fate and transport of
PCB contamination. Dr. Annear credibly testified that reliable modeling could not be achieved
absent calibration of the entire model. (Tr. 1842.)

As noted earlier, Dr. Jones aso performed a sensitivity analysis. He conceded that a
sensitivity analysis does not confirm that amodel is producing correct results, but it demonstrates
how sensitive the results are to various inputs. (Tr. 1160.) Some of the parameters he measured

for sensitivity include bathymetry, shear stressand erosion rate. (Ex. 5125.) Dr. Jones concluded
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that the model’ s changes were small in relation to a number of parameter variations, which meant
that the model was areliable tool for use in apportionment.

But it is clear that a sensitivity analysis does not cure defects in amodel’s calibration or
overdl reliability. Although it demonstrates how sensitive the model isto inputs, that has nothing
to do with whether the model is actually reliable or not. As Dr. Bravo testified, “Reliability is
related to if the model can reproduce processes that occur in reality and can be measured. The
sensitivity analysis, al itissayingisif you vary someof the parameterswithin acertain range, what
istherelative changein this case on the results of themodel. But it's not telling you that the results
are accurate or not.” (Tr. 2598.)

The court is satisfied that there are substantial uncertainties in the calibration process that
lead to alack of confidencein theentiremodeling process. Added to thisuncertainty isthefact that
Dr. Jones relied on Mr. Braithwaite's data, which appears to dramatically understate NCR’'s
contribution to the PCB massintheriver. Even so, the court would bereluctant to reject Dr. Jones
analysisout of hand, if only becauseit was clear that modeling PCB fate and transport in any river
would bevery difficult, particularly giventhelack of underlying dataand the number of parameters
that must be measured. Thisisnot to suggest that perfect modeling of fate and transport isasine
quanonof adivisibility defense. Instead, the uncertainty hereismerely another factor among many
that convinces the court that NCR has not met its burden to demonstrate that the harm in OU4 is
divisible.

b. Partition Coefficient and Actual River Contamination

The government also argues that NCR’s model overestimated the amount of PCBs that
would dissolveinto thewater. In essence, Jones’ model assumed aphenomenon called “ preferred

partitioning,” whereby PCBs were far less likely to attach to solids in the river than to solids that
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were part of the discharge from the PRPs. Dr. Jones explained that “it takes along time for PCBs
to desorb or come off of those solids. So as those PCBs move downstream associated with those
solids, not al of the PCB comes off those solids and goes immediately onto adjacent solids,
watershed solids, natural solids.” (Tr. 1146.) As Georgia-Pacific’s Dr. Wolfe explained, this
meansthat oncethe PCBsdesorbed from those solids, which happened frequently during thecourse
of the last half-century, they were unlikely to reattach themselves to river solids. Asaresult, in
NCR'’'s model the PCBs that desorbed from solids did not reattach themselves but dissolved into
the water and were transported out into Green Bay. If this were true, it would have a mitigating
effect on upstream dischargers, whose PCB dischargestravel ed more distance and spent moretime
in the river while subject to this phenomenon. In other words, in NCR’s model PCBs either
deposited with discharge sediment near the discharge source or dissolved and went into the Bay.
Thus, in NCR’'s model there is less deposition of PCBs in the first section of OU4 because the
assumption is that many of the PCBs have dissolved. As Georgia-Pacific’s Dr. Wolfe explained,
in NCR’s model “either they [PCBS| settle with solids from that discharger or ailmost al of them
are dissolved and transported downstream, in particular through OU4A, OU4B, and all theway to
Green Bay. It's the best way to understand why there's so little deposition of upstream sourcesin
OU4 [in NCR'smodel].” (Tr. 2210:12-16.)

NCR was not ableto point to strong support for its assumption that PCBs are dramatically
less likely to reattach to river sediments than to discharge sediments. More importantly, the
evidencein theriverbed does not support itsassumption either. A large deposit existsin OU3 just
abovethe De Pere Dam, while NCR’smodel predicted just the opposite. AsExhibit 9970 shows,
the actua contamination in OU3 is almost exactly the opposite of what the NCR model predicts:

the highest levels of contamination are downstream, whereas NCR’ s prediction (duein part to its
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assumptionsdetailed above) wasthat the upstream portion of that section of theriver would contain
the highest concentrations. (Ex. 9970.) Thereareno PRPsin OU3, and so the PCBs had to come
from upstream sources, demonstrating that they did not dissolve in the manner NCR suggested.
In OU4 the contrast is stark. NCR’s model predicts relatively little contamination in the
upstream end of OU4 and almost none in the dredged navigation channel, yet those areas are key
to the actual remediation project. The dredged channel was, in fact, asediment trap stretching the
length of OU4. Asthe exhibit below shows, the model thus does not put PCBsin theright places.
(Ex. 9971.) Ontheleftisthe model’sprediction for OU4A, and on theright isthe actual remedial

plan for that stretch of river based on actual PCB contamination levels.
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NCR contends that it is not important that its model fails to predict the actual location of
the PCBs because what’ s really important is the relative contributions of the parties, which NCR
arguesis“all that isrequired for apportionment.” (ECFNo. 764 at 34.) But that obscuresthe dual
purpose of the model. It might be true that relative figures are al that is required for
apportionment, asNCR says, but that isnot truefor causation. Locationisimportant. Asdescribed
above, in order to prove divisibility, Mr. Butler had to show there would be specific areasin the
river where the contamination would be less than 1.0 ppm in an NCR-only scenario but where it
exceeds that level when the discharges of the other PRPs are added in. If the model he relies on
putslarge amounts of PCBsin thewrong areas, we can have no confidence that Butler would have
been able to demonstrate that certain polygons would have been sensitive to additional PCB loads
from other sources. In fact, if the model Butler relied on has little relationship to the river as it
actually is, we can have no confidence in his analysis of the contamination in all of the polygons.
As Dr. Wolfe credibly explained, “if the model's not putting the PCBs in the right place and in
additionif it'stending to put them too closeto the source and underestimate deposition at adistance
from the source, that it can't be getting the mix right, PCBs delivered to any particular
apportionment polygon, and so isunreliable.” (Tr. 2206.)

4. The Complexity of the Lower Fox River

The sediment found at the bottom of the Lower Fox River—as in most rivers—is a
reflection of anumber of independent factorsthat render it difficult or evenimpossibleto pinpoint
the source of contaminants found in that sediment. For example, the shipping channel in OU4 has
been dredged by the Army Corps of Engineersfor some 150 years. In dredging millions of cubic

yards of sediment, the Corpsrepeatedly spread out the sediment and stirred up the bottom. (Infact,
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the Corps of Engineersisitself potentially liable asadischarger.) For much of the period during
which PCBs were discharged into the river, the Corps would dispose of the dredged sediment in
other areas of theriver. (PCBswere not widely known to betoxic until later.) Andwhenthe Corps
stopped dredging the shipping channel below the Fort Howard turning basin in the late 1960s, that
portion of OU4 filled in and became a sediment trap.

Things are also made more complicated by the seiche effect, a phenomenon whereby the
river actually flowsbackwardsduring certain weather events, and thefact that countlesswater craft,
from fishing boatsto large coal ships, have been stirring up the water for decades. (Tr. 155.) The
government’ s principal witness, Mr. Fox, testified that aship’s propellersand bow thrusters result
in*“scour,” or degradation of theriver bed, and sometimes|arger shipscan becomegroundedinthe
river, leaving deep gougesthat are eventually filled in by new sediment. (Tr. 272-74.) Inaddition,
Dr. Wolfetestified that “ bioturbation” occurs when mussels, fish or wormssstir up theriver bottom
and disturb sediment. (Tr.2193.) Finaly, high flow events after major storms can exert pressure
on the sediment and cause resuspension and redistribution of PCBs. All of these natural and
anthropogenic factors have resulted in a riverbed where PCBs from different sources are
commingled; some are buried deep under layers of sediment, while otherslie near the surface and
are resuspended over and over. To take just one telling example, Mr. Fox tested for a chemical
called Santosol, whichwasNCR'’ sreplacement for thetoxic Aroclor 1242. NCR used Santosol 100
in the mid-1970's and later switched to Santosol 150, but in some sediment cores Fox found
Santosol 100 layered on top of the more recently used chemical—just the opposite of how one
would expect to find it. Fox found this “co-occurrence’ to be “surprising” and indicative of the

high level of sediment disturbance in theriver. (Tr. 311:18-25.)
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The government argues that all of these factors led to the riverbed we have now, whichis
adynamic environment characterized by apatchy and jumbled distribution of PCB contamination.
Given the complexity of the sediment distribution and the number of natural and man-madeforces
that have stirred up sediment for decades, it is essentially impossible to predict where PCBs from
the numerous PRPs along the river would have ended up. As government expert Dr. Jill Singer
testified, “while we have a general understanding of how the sediments are moving and behaving
through the system, to be able to essentially quantify that and specify where a particular particle
originated and where it ends up is not possible.” (Tr. 166-67.)

The court adopted much of the government’ s complexity argument in granting the motion
for apreliminary injunction. | reasoned that the numerousforcesthat disturbed the sediment were
essentially independent factors that disrupted the chain of causation linking the discharge of PCBs
to the actual harm manifested intheriver. Inessence, because so many independent factors played
arole, we could not link agiven volume or concentration of contaminated sediment to a particular
discharger. In light of the inability to make this link, as well as the relatively loose correlation
between PCB masses and remediation efforts, the court concluded that the harm was a unitary,
rather than divisible, one. See United States v. Monsanto, 858 F.2d 160, 173 n.27 (“Volumetric
contributions provide a reasonable basis for apportioning liability only if it can be reasonably
assumed, or it hasbeen demonstrated, that i ndependent factorshad no substantial effect ontheharm
to the environment.”)

The examples given in the RESTATEMENT have played a key role in this Court and the
Seventh Circuit, and at this point it is worth exploring them again. At the preliminary injunction
phase, the Seventh Circuit agreed (or at least found no abuse of discretion) with my initial

conclusion that the PCB problem resembles the RESTATEMENT’ s example 14:
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A Company and B Company each negligently discharge oil into a stream. The oil

floats on the surface and is ignited by a spark from an unknown source. The fire

spreads to C's barn, and burns it down. C may recover a judgment for the full

amount of his damages against A Company, or B Company, or both of them.
RESTATEMENT (SECOND) OF TORTS 8§ 433A, illus. 14.

Thesalient point about thisexampleisthat the spark actsasan independent actor that severs
adirect causal link between the pollution and the harm. We do not know if one company’s oil
discharge would have ignited and burned down the barn, or whether the amount of oil was
correlated with the extent of the fire damage. Asthe Seventh Circuit pointed out, “itisimpossible
to draw alogical connection between the amount of oil each company discharged into the stream
and the ultimate injury.” United States v. NCR, 688 F.3d at 842. Here, each of the natural and
man-madeinfluencesontheriverbed areanal ogousto the spark—independent forcesthat transform
the nature of the pollution and sever the causal link between the mass discharged and the harm that
actually exists, which continues even now to change on adaily basis. For example, suppose A
releases 100 kg of PCBs into the river, while B releases 1,000 kg. In light of al the factors
described above—river currents, attachment to solids, seiche, dredging, ship traffic, etc.—it is
conceivable that A’s much smaller releases could prove just as dangerous as B’s because the
independent forces could have moved A’s PCBs into areas with high concentrations that require
remediation, whereas B’ s could be buried, or more safely dispersed.

NCR argues that the PCB problem more closely resembles the RESTATEMENT’S fifth
illustration:

Oil is negligently discharged from two factories, owned by A and B, onto the

surface of astream. Asaresult C, alower riparian owner, is deprived of the use of

the water for hisown industrial purposes. Thereis evidence that 70 per cent of the
oil has come from A's factory, and 30 per cent from B's. On the basis of this
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evidence, A may be held liable for 70 per cent of C's damages, and B liable for 30
per cent.

RESTATEMENT (SECOND) OF TORTS 8 433A, illus. 5.

In thisillustration, however, there are no independent forces at work, and thus nothing to
sever theintuitive link between the amount of oil discharged and the harm caused. Without these
independent forces, it is easier to conclude that there is some reasonable proportionality between
the harm caused and the amount of oil discharged. But because these forces are absent from the
example, it does not closely resemble the situation we face here.

NCR aso protests that most of the independent factors such as current, boat traffic,
dredging, seiche, etc., are phenomena common to almost every waterway. The government’s
witnesses agreed that there was nothing particularly unusual or complex about the Lower Fox
River, and thus NCR suggests that a heavy focus on these factors would unduly imply that
environmental harminariver isnever divisible. Of course, thecomplexity of ariver system should
not always precludedivisibility, andintruthitisnot adispositivefactor inthe court’ sanalysishere.
(Itisnoteworthy, however, that NCR hasnot pointed to another similar caseinvolving ariver where
the harm was found divisible.) In this case, the complexity issue is important because NCR’s
analysisassumed, at least in someminimal degree, that it could predict where PCBswould deposit
in OU4. As noted above, in order to demonstrate divisibility, Mr. Butler needed to possess the
ability to show that there were significant areas of theriver where NCR’ s discharges did not cause
the need for remediation. Thus, whilenot dispositive of theissue, thefact that the PCBs have been
whisked about in the river by numerous independent forces for the last half-century further
undercuts any confidence we can have in NCR’s ability to show that the harm is capable of

division.
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5. Summary and Conclusions about NCR’s Approach

In short, Butler’ stestimony did not explain in sufficient depth why so many areas of OU4
would not require remediation had NCR been the only discharger of PCBs. And his approach
cannot be viewed in avacuum. It relied on estimates from Mr. Braithwaite and models from Dr.
Jones, and thesefactorsplay acritical rolein determining whether the contaminationin OU4 would
be substantially less had NCR been the only discharger. Because the inputs Butler used to reach
his conclusions were substantially flawed, his overall analysis would be unreliable even if his
testimony were otherwise convincing. Finally, the uncertaintiesin theriver itself, aswell asinthe
modeling, undercut any confidence we can have in Butler’'s conclusion that NCR was an
insufficient cause of the harm in OU4.°

6. Divisbility Beyond the " Sufficient Cause” Approach

So far, the court has discussed divisibility as though the only relevant question is whether
NCR could be deemed a sufficient cause of the harm in OU4. In the court’s view, however, joint
and several liability may (and should) attach even if a party is not a sufficient cause of the harm,
so long as the party is necessary to the harm. In other words, even if NCR had met its burden to
demonstrate that it was not an independent, sufficient cause of the harm in OU4, that would not
suffice to show that OU4 would be theoretically capable of division.

NCR proceeded as though the question of sufficient cause was the exclusive lodestar of

divisibility, and it istruethat the Seventh Circuit’ sdecision highlighted that asakey issue. United

8Some of this analysis could be applied with equal force to the second question in the
divisibility analysis. Thus, even if the harm were theoretically capable of being divided, | would
conclude for the reasons stated herein that NCR has not shown a reasonable factual basis for
apportioning the harm.
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Sates v. NCR, 688 F.3d at 839 (holding that “NCR did not put forth any evidence to refute the
government’ scontention that NCR’ scontributionsof PCB would, al one, requireapproximately the
same remedial measures.”) But although the Court noted that NCR had not won the day on that
issue, | do not read the Court’s opinion to mean that other arguments or ways of looking at the
divisibility question areforeclosed. Id. at 841 (noting that “thereis not necessarily one universal
way that we should approach apportionment in pollution cases.”)

In fact, the Seventh Circuit observed that, in some complex cases, looking at a party’s
contribution to the problem fails to solve the disability question. “But for more complicated
situations like this one, in which a chemical is harmful when it surpasses a certain amount, or
instances in which a chemical may not be very harmful but becomes so when mixed with other
chemicals, it will not suffice to look solely at the amount of contamination present in order to
estimate the harm.” 1d. Asnoted at length above, ours is a case in which a chemical is harmful
when it surpasses a certain amount, and so it is an uphill battle for a PRP trying to show a
meaningful causal relationship between amounts discharged to causation of harm. In addition,
however, our case also bearsagreat deal of resemblance to the case in which achemical “may not
be very harmful but becomes so when mixed with other chemicals.” 1d.

For remediation purposes, PCBs are not considered harmful unlessthey exceed 1.0 ppmin
agiven location. Thus, one party’s PCBs may not be very harmful on their own, but when mixed
with other PCBsthe concentrationsin agiven areamight crossthe 1.0 ppm remedial threshold and
become harmful. In such acase, A’s PCBs might not be a sufficient cause of the harm in agiven
section because they resulted only in, say, a 0.7 ppm contamination level. But when mixed with
the PCBs of B, the threshold level is reached and remediation is required. Discharger A can

therefore be deemed a necessary cause of the harm because without its discharges there would be
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no remedy, even though its discharges were not sufficient, on their own, to bring about the need for
aremedy.

All thisis simply another way of saying that the harm in OU4 is not divisible in terms of
degree because there was no evidence asto whether NCR was anecessary, if insufficient, cause of
any harmin OU4. Even if Butler had succeeded in showing that, say, 40% fewer polygonswould
need remediation if NCR had been the sole discharger, he said nothing about the presumably large
number of polygons that would need remediation in part because of NCR’ s discharges. Suppose
Butler had identified a polygon that actually had 1.3 ppm of PCBs (thus requiring remediation) but
would have had a concentration of only 0.6 ppm if NCR had been the sole discharger. He would
place that polygon in the “no remedy” column and use it as evidence that the remedy would have
been different had NCR been the only discharger—NCR, in other words, was not a “ sufficient
cause” of harm in that polygon. That was the end of Butler’ s analysis.

Given NCR’s large discharges of PCBs, one would expect that many or most of the
polygonsthat Butler put in the“insufficient cause” category would fall into this* necessary cause”
category aswell. If NCR'’ slargedischargeswere not enough to causetheremediation ontheir own,
surely they were a cause of the remediation in agreat number of polygons, if not al of them. And
Butler certainly recognized this. Ashetestified in reference to a hypothetical example, “through
the collective contribution of al the parties you would get remediation in this core because it
exceeds the thresholds, but when you look at the individual parties by themselves, they do not
contribute sufficient concentrations so that there would be no remedial action by themselveson a
stand-alone basis. Collectively they contribute.” (Tr. 1450:1-7.) Butler himself admitted that he
had encountered this “collective” contribution scenario “anumber of times’ in hisanalysis. (Tr.

1450: 8-15.)
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But Butler never took the additional step of considering polygons where there was a
“collective’ causeof theneedfor remediation. Inhisview, thesecollective polygonswereevidence
supporting divisibility because they showed that NCR was not the sufficient cause of harm. But
in reality they are evidence that NCR was still a necessary cause of the harm in many or most of
the " collective” polygonsthat needed remediation. Because Butler’ sanalysisended at the question
of sufficient cause, it did not account for the countless areas that need remediation because NCR’ s
contribution, when mixed with other PRPs' discharges, caused the harm. Thus, evenif Butler had
showed that there would be 40% less dredging in an NCR-only scenario, he likely would not be
able to show that there would be any change in the remedy if we also counted those polygons for
which NCR was anecessary, if insufficient, cause. And since there was no evidence on that score,
NCR has not met its burden to show divisibility.

The example in which two harmless chemicals mix to create a harmful situation applies
squarely to the situation before us. Neither discharger in such an example is a sufficient cause of
theharm; itisonly when they mix that theharmisrealized. The sameholdstrue here, even though
the dischargers released the same chemicd rather than different ones. On its own, NCR’s
contribution of 0.7 ppm of PCBs to a given area would not require remediation, but it becomes
harmful (requiring remediation) when mixed with the PCBsfrom other sources. NCR proteststhat
this “necessary cause” analysis is “moving the goalposts,” but that is only true if the Seventh
Circuit’'s opinion is read to mean that the “sufficient cause” analysis should be the exclusive
framework for answering the divisibility question. Asnoted above, however, the Court explicitly
mentioned the mixed chemicals exampleinitsopinion. Additionally, the Court observed that the
RESTATEMENT OF TORTS iswhat governs divisibility, and the REsTATEMENT explicitly includes

exactly this scenario:
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Where two or more causes combine to produce such a single result, incapable of
division on any logical or reasonable basis, and each is a substantial factor in
bringing about the harm, the courtshaverefused to make an arbitrary apportionment

for its own sake, and each of the causesis charged with responsibility for the entire

harm. Thetypical caseisthat of two negligently driven vehicles which collide and

kill a bystander. The two drivers have not acted in concert, and the duties which

they owe are separate and distinct, and may not be identical in character or scope;

but the entire liability of each rests upon the obvious fact that each has caused the

singleresult, and that no rational basis for division can be found.
RESTATEMENT (SECOND) OF TORTS, § 433A, cmt. .

Many areas of OU4 resemble the example of the two vehicles that collide and kill a
bystander. Likethe PRPs here, they have not acted in concert, but the entire liability for the harm
they produced together “rests on the fact that each has caused the single result.” 1d. The entire
liability in such acase “is imposed also where both are essential to theharm.” 1d. Thusin areas
where NCR causes 0.7 ppm of contamination and Glatfelter causes 0.5 ppm, both parties are
essential to the harm and are held jointly and severaly liable, just as the two drivers who collide
and cause asingle harm. Asamatter of policy, there would seem to be no reason to exclude from
acausation analysisareasof harm for which NCR wasactually anecessary cause, but that isexactly

what NCR did. BecauseButler’ sanalysisdid not account for these considerations, NCR failed, for

thisadditional reason, to meet its burden to show that the harmistheoretically capable of division.’

® NCR makes much of the fact that the government’s principal witness, Richard Fox,
accepted thepremisethat if NCR werethe only discharger, the costs of remediation would naturally
be lower. (Tr. 333:22.) In fact, during the preliminary injunction phase, the same witness had
agreed that the costsinvolved would be* dramatically lower” if NCR had been the only discharger.
(Tr. 334:3-8; ECF No. 365 Tr. 125:1-4.) But what NCR glosses over is that Mr. Fox was being
asked to opine about ariver in which NCR was responsiblefor only 6 to 9% of the PCBs (based on
Dr. Connolly’s estimate).

If NCR truly discharged only 6 to 9% of the PCBs that settled in OU4, Fox’ s concession
would likely make this an easy case. The mass of PCBs caused by NCR would be so low that it
would overcome the problems set forth above because we could expect such small loadswould not
produce the need for any remedy in many areas of OU4. But for the reasons given above, | cannot
concludethat Dr. Connolly’ svery low estimates are reliable, and even NCR hasrelied on Butler's
conclusion that it should be deemed responsible for 20%.

56
Case 1:10-cv-00910-WCG Filed 05/01/13 Page 56 of 78 Document 794




V. The OU1 Defendants’ Divisibility Theory Also Fails

The OU1 Defendants (Glatfelter, Menasha Corp. and WTM 1) have a much different,
although more straightforward, approach. These Defendants argue that although PCBsfrom OU1
undoubtedly made their way in large quantitiesinto OU4, they did not materially contribute to the
need for aremedy or increase the remedy in any way because they entered OU4 only in very small
concentrations. In other words, they argue that because their share of the harmin OU4 is zero, the
harm in OU4 is distinct from any harm they may have caused in OU1.%°

A. Dr. Victor Magar

The OU1 Defendants' theory was based almost entirely on the expert opinion of Dr. Victor
Magar, who testified that no cleanup would have been required in OU4 if the OU1 Defendants had
been the only dischargers of PCBs. Magar has a Ph.D. in environmental engineering and over
twenty years of experience with sediment management, contaminant fate and transport, and
hazardous waste remediation.

1. Concentration versus Mass

In Dr. Magar’s view, the remedy and overall harm is a product of the concentration of

PCBs in the sediment rather than the mass. The remedial action threshold of 1 ppm means that
remedial actionistriggered not by how many PCBsarein agiven spot, but by how many PCBsare
there in proportion to how much other material is there. The ratio—the numerator and the
denominator—is what counts, not just the numerator. A high-concentration area of, say, 20 ppm
needs to be remediated, while an area having more PCBs might not need to be remediated if the

concentrations are lower. The OU1 Defendants assert that most of the evidence was directed at

%N many ways thisis not a question of whether to impose joint and several liability but of
whether these Defendants areliable at all.
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demonstrating the mass of PCBsthat went into OU4 (the numerator) without regard to the amount
of sediment that the mass was attaching to (the denominator).

According to Dr. Magar, dilution causes PCB concentrationsto drop asthe solidsto which
they are attached become more distant from the source. Using OU1 as an example, he noted that
concentrations of PCBs were highest at the upstream end of OU1 nearest the OU1 dischargers.
When one moves into the middle or downstream end of OU1, concentrations are much lower, as
evidenced by the fact that the sediment there did not require remediation. (The OU1 cleanup has
already been completed.) (Tr. 1610.) Magar asserted that the PCBs that made their way out of
OU1 would have been in the lower concentrations found at the downstream end of OU1, and
concentrationswould have dropped even moreduring thelong transit through OU2, OU3 and OUA4.
This dilution occurs through volatilization (evaporation) as well as the introduction of clean
sediment, which further lowers the concentrations by boosting the denominator in theratio. (The
same mass of PCBs becomes mixed with a greater amount of clean sediment, thus diluting the
concentration.)

Dr. Magar testified that what he called“Middle OU1” in many ways resembled OU4. This
section of OU1, downstream from the dischargers, required no remediation because the
concentrationswere below the 1.0 ppm remedial action level. (Ex. 8560E.) Middle OU1 contains
a depositiona area that is very similar to OU4, he argued, because Exhibit 4000 (Mr. Simon’s
report) shows that the shear stressin Middle OU1 is the same or lower than that in much of OUA4.
(Ex. 4000, Figures 5-13, 5-16 and 5-17.) The lower the shear stress (the force exerted by the
current of theriver), the more likely it is that solid particles will deposit. Thus, if the solids that

deposited in Middle OU1 did not exceed the 1.0 ppm threshold, it is unlikely that they would
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deposit in concentrations exceeding that threshold once they were transported twenty or moremiles
downstream into a similar depositional area.
The following illustration shows Glatfelter’s location at the southern end of Little Lake

ButtedesMorts, aswell asthe Arrowhead Park sludge disposal area. (Ex. 3 at WDNR060002806.)
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In sum, Magar argued that downstream portionsof OU1 did not meet the 1.0 ppm threshold
and required no remediation. Moreover, PCB concentrationsdilute as solids are transported down
theriver due to evaporation and the addition of clean particles in the water column. Given these
factors, Magar believed it was unlikely that PCBs from OUl would exist in sufficient
concentrations to trigger remedia action in OU4. Accordingly, Magar asserted that the OU1
Defendants did not contribute in any way to the harm in OU4.

2. Glatfelter’s Discharges

Dr. Magar also conducted a study to determine the mass of PCBs Glatfelter discharged.
To recall, government estimates from the Wisconsin DNR and the Amendola report had been in
the range of 128,000 to 188,000 kg. (Ex. 9968) NCR’s Simon team adopted the 128,000 figure.
Dr. Magar, however, concluded that hisclient Glatfelter (then known as Bergstrom) had discharged
amere 14,000 kg of PCBsto OU1, or roughly one-tenth of what had been previously assumed. (Tr.
1651:15.)

Dr. Magar conducted a mass balance analysis and tested it by taking cores from the
Arrowhead landfill, where some solids removed during the de-inking and coating process ended
up after being sent through aclarifier. (Tr. 1642.) A clarifier isalarge settling tank in which some
of the solids settle out of the wastewater; these solids would be sent to the landfill. Some of the
solids did not settle, however, and these werereleased into theriver. (Tr. 1679.) If weknow what
thesolidsremoval rate of theclarifieris(i.e., itsefficiency), we can cal culate how many solidswent
into the landfill versus how many went into theriver. Inessence, Dr. Magar used the solids found
in the landfill as a proxy for those that were discharged to the river.

Dr. Magar testified that the core samplesin the Arrowhead landfill showed that the landfill

contained some 50,000 kg of PCBs. He stated that he was able to calculate the volume of the
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landfill itself by using simple measurements; he also knew what the “sludge mass” of the landfill
was. (Tr.1644:21.) By measuring the concentration of PCBsinthesludge, hewasableto calculate
thetotal mass of PCBsinthelandfill. He corroborated this number by using company records that
established how many solids were piped into the landfill. Multiplying this number by the
concentration of PCBs on the solids (as he had measured it with sample cores) resulted in afigure
that closely matched his own measurements. (Tr. 1645.)

Having measured the mass of PCBsinthelandfill, Dr. Magar then proceeded to extrapol ate
from that a calculation of the mass of PCBs that went into theriver. He used company records to
establish the efficiency of the clarifying process at various time periods. For example, during the
period 1965-69, he found that the clarifier's efficiency was 77.6%. (Ex. 8350 (Magar Expert
Report), Ex. 31 (MassBalance), Table 1.) Thus, during that period, Dr. Magar would say that the
clarifier removed 77.6% of the solids (and thus the PCBs) from the wastewater, and only 32.4%
wound up intheriver. Using clarifier datafor the entire PCB era, Dr. Magar was ableto arrive at
thetotal of 28,792 pounds, or roughly 14,000 kg of PCBsreleased to theriver. Insum, his method
assumed that the clarifier efficiency rate could be applied to what was in the landfill to determine
the mass of PCBsthat did not makeit inthelandfill. Thus, when he applied the clarifier efficiency
rateto PCBsfound in thelandfill, the mass of PCBsin the landfill became a proxy for the mass of
PCBs released to the river.

B. Criticism of and Analysis of Dr. Magar

Onekey criticism of Dr. Magar’ swork involvesthe depositional natureof OU1. Dr. Magar
believed that the downstream portions of OU1 were comparable to portions of OU4 in terms of

their depositional qualities. In other words, PCBs could be expected to settlein downstream OU1
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because the shear stress there was comparable or even lower than OU4. Thus, the fact that PCBs
did not settlein downstream OU1 in large concentrations suggested that the concentrations by that
stretch of theriver were already lower than the 1.0 ppm remedial actionlevel. Accordingly, inhis
view it was doubtful that any PCBs flowed into OU2 at levels higher than 1.0 ppm.

But the government and the downstream Defendants rejected the idea that OU1 was as
depositional asMagar claimed. They argued that high-concentration PCB deposits were absent in
lower OU1 not because PCB concentrations had already petered out, but because the PCBs simply
were not permanently depositing in that part of the river. Instead, they were moving into OU2
(where @most nothing deposited) and finally depositing in OU3 (in small amounts) and OU4 (the
most depositional of the operable units). (Most PCBs, of course, never deposited at all and flowed
out into Green Bay.)

Georgia-Pacific’s Dr. Wolfe credibly testified that solids in the river “mostly move
downstream rather than settleand formdeposits.” (Tr.2183:6-7.) Even OU4, whichistheslowest-
moving part of the river, transmits large quantities of solids to Green Bay. In Dr. Wolfe'sview,
OU4 has a “trapping efficiency” of 22%, meaning that some 78% of the suspended solids simply
pass straight through without depositing. By contrast, OU1 has a trapping efficiency of only 7%.
It ismuch slower and more depositional than OU2 (the portion of theriver with an elevation drop
tantamount to Niagara Falls), but 93% of solids make their way downstream rather than settling.

The conclusion that OU1 did not retain many PCBswas supported by the testimony of Dr.
Connolly, who stated that based on the core samples of OU1 prior to remediation, the PCBs that
stayed within OU1 represented only asmall fraction of thetotal: he credibly testified that “the vast

majority of the PCBs that entered OU1 would have had to have left OU1 and proceeded
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downstream.” (Tr.607:19-21.) Connolly conducted amass balance analysisin an attempt to show
how many kilograms of PCBsleft OU1. He noted that there were some 6000 kg of PCBsin the
sediments of OU1 prior to remediation. If the amount entering OU1 was 113,000 kg (the figure
from the Simon team analysis), that meant that some 107,000 kg, or some 95%, left OU1 and
flowed down theriver. (Tr.574-75.) Thisvery closely tracks Dr. Wolfe' s conclusion that roughly
93% of solids would pass through OU1 without permanently depositing. Ultimately, after
combining his mass balance analysis with a chemical marker analysis, Connolly concluded that
OUL1 sources were responsible for far more of the PCBs in OU4 than OU2 sources.

Dr. Magar’ sanalysis of Glatfelter’ sdischargesisalso unsupportable. Thegovernment and
the downstream Defendants have highlighted anumber of problemswith hisanalysis, but akey one
is his assumption about the relationship between clarifier efficiency (solids removal) and PCB
removal. Dr. Magar conceded on cross-examination that he had assumed theratio would be one-to-
one; in other words, that if aclarifier removed 50% of solids, it would &l so remove 50% of PCBs.
If that did not turn out to be true, he admitted that the extrapol ation he was making would not hold
up. (Tr. 1685.)

Dr. Magar isnot awastewater treatment or papermaking expert, and he established no basis
for his assumption that PCBs would be removed at the same rate as solids. Although such an
assumption appears reasonable on its face, throughout thetrial it was made clear that al solidsare
not equal when it comesto PCB adsorption. Asageneral principle, larger solids have more mass
than smaller solids, but less surface area as a percentage of that mass. To use a more concrete
example, even though smaller grapes have less mass and volume, they have ahigher percentage of

skin (surface area) than larger ones.
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PCBs adsorb, or attach, to the surface area of solids. Given that smaller solids—what
industry peoplecall “fines’—haverelatively greater surface areas as a percentage of mass, smaller
solidsalso attract more PCBs as a percentage of mass. Thismeansthat 1 kg of tiny solidswill have
higher concentrations of PCBs than 1 kg of larger solids. Dr. John Cameron, a professor of
chemical and paper engineering at Western Michigan University, explained that “ because thefines
have a higher surface-to-mass ratio, they're going to absorb more PCBs and they're going to have
ahigher concentration of PCBsthan the heavier, larger particlesthat have alower surface-to-mass
ratio. So therefore in the fines you're going to see a higher concentration of PCBs than you are
within alarger particle.” (Tr. 2517:20-25.)

Thus, smaller particles are relatively more attractive to PCBs than larger ones. That fact
would not matter if aclarifying systemtreated all solidsalike. AsDr. Camerontestified, “thebasic
assumption [of Dr. Magar] is that the PCB content in the sludge [sent to the landfill] is the same
asthat of the solids being discharged.” (Tr.2517:3-4.) That is, if aclarifier removed small solids
and larger solids at the samerate, it would be reasonabl e to conclude that the sludge in the landfill
had the same PCB characteristics asthe solids that were not removed by the clarifier and were sent
into OU1, and thusit would be reasonable to use the solidsin thelandfill asaproxy. But both Dr.
Cameron and Mr. Braithwaite credibly testified that clarifiers do not work in such a fashion.
Instead, clarifiers allow the heavier, larger solids to settle while leaving the finer particles
suspended inthe wastewater. A clarifierisastill, or “ quiescent” settling vessel or tank that allows
particlesto settle. (Tr.2518-19.) Theheavier particlesnaturally settle to the bottom, and of course
these are the particles with the lowest concentration of PCBs because they have smaller relative

surface areas. Thefiner particles, by contrast, are less likely to settle and are thus more likely to
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be discharged. Thus, a clarifying system actualy discharges the solids with the highest
concentrationsof PCBswhile sendingthelower-concentration solidstothelandfill. (Tr.731.) And
this effect is actually magnified as the efficiency of the clarifier increases. “ Because the clarifier
will removethe higher density, larger particles but discharge more of the fines, asit becomes more
efficient one would expect to see a higher concentration of PCBs discharged as the efficiency
increases.” (Tr. 2521:4-7.) Thus, itislikely that Glatfelter’s clarifiers had little or no mediating
impact on its PCB discharges. Accordingly, Dr. Magar’s attempt to use the PCB concentrations
of sludge in the Arrowhead landfill as a proxy for PCBs discharged to OU1 was not persuasive.

Instead, it is likely that reliance on PCBs in landfill sludge significantly—or even
dramatically—understated Glatfelter’s discharges. On cross-examination, Dr. Magar was asked
about a 1977 letter from the Appleton-based Institute of Paper Chemistry to Bergstrom indicating
that some 80% of the PCBs were contained in the “fines,” even though the fines constituted only
10% of the solids. (Tr. 1686-87.) Magar conceded that he had been aware of that information but
had not included itin hisanalysis. 1f 80% or so of PCBs had indeed been in the fine solids, which
were probably not captured by Glatfelter’ s clarifying systems (particularly earlier in the PCB era),
then the 50,000 kg of PCBs Dr. Magar found in the landfill sludge is really only the tip of the
icebergintermsof Glatfelter’ sactua discharge. It would thusnot besurprisingto find, asthe other
estimates bear out, that Glatfelter's actual discharge was in the neighborhood of 125,000 to
150,000 kg, or even more.

In sum, the weight of the evidence showed that solidsin OU1 did not deposit therein large
quantities but instead moved through the six miles of OU1 and passed into the much faster current

of OU2, from which they made their way into OU4, where they either deposited or ended up in
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Green Bay. In other words, the absence of high concentrations of PCBsin lower OU1 is not due
primarily to dissolving or “ petering out,” it isbecause the PCBswere attached to finer particlesthat
would only deposit in a slower moving area such as OU4. Moreover, Dr. Magar’s estimate of
Glatfelter’ s discharges was undermined by his unsupported reliance on landfill sludge as a proxy
for PCB discharges. For all of thesereasons, the court findsDr. Magar’ s conclusions unpersuasive
and concludesthat the OU1 Defendants are, in fact, asignificant cause of the harmin OU4.** And
of course the same “necessary cause’ considerations discussed in Section 1V B-6 apply with equal
force here. The OU1 Defendants argument was that their discharges did not reach OU4 in
sufficient concentrations to meet the 1.0 ppm threshold, but they proffered no evidence that their
discharges would not have been enough to constitute anecessary (if insufficient) cause of much of

the harm in OQUA4.

V1. Injunctive Relief
Having concluded that the harm in OU4 is not capable of being divided, the court must
consider whether the relief the government seeksis appropriate. The Fifth Claim for Relief seeks
“ajudgment in favor of the United States and against each of the UAO [Unilateral Administrative
Order] Recipients, that each UAO Recipient isrequired to comply with all provisions of the UAO

applicableto such UAO Recipient, other than the provisionsof UAO Section X1X (Reimbursement

The OU1 Defendants did not attempt to show that the harm was divisible under NCR’s
“sufficient cause” approach, even though some of them would have had a better chance than NCR
at proving divisibility. The reason, presumably, is that if they cannot succeed in showing zero
liability, their fallback preference would bejoint and severd liability, given this Court’ srulingsin
the contribution action. That is, they would rather all be jointly liable and have NCR pay for
everything than be severaly liable and have to pay, say, 25 percent.
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of Response Costs).” (ECF No. 30at 32.) The parties agree that enforcement of aUAO isakind
of injunction. Beforeacourt may award permanent injunctiverelief, aparty must demonstrate (1)
it has succeeded on the merits; (2) no adequate remedy at law exists; (3) the moving party will
suffer irreparable harm without injunctive relief; (4) the irreparable harm suffered without
injunctiverelief outweighstheirreparable harm the nonprevailing party will suffer if theinjunction
is granted; and (5) the injunction will not harm the public interest. Old Republic Ins. Co. v.
Employers Reinsurance Corp., 144 F.3d 1077, 1081 (7th Cir. 1998). See also Monsanto Co. v.
Geertson Seed Farms, 130 S. Ct. 2743, 2756 (2010).

The UAO cited the health risks (by then well-established) posed by PCBs due to their
consumption by fish, which are then consumed by humans despite posted warnings. (Ex. 1127 at
15-16.) The government’s witness, Dr. Michelle Watters, holds both a Ph.D. in environmental
engineering aswell asan M.D. and aMasters Degreein public health. She testified credibly that
PCBsintheriver havea” completed exposure pathway” from sedimentsto humans (Tr. 30:3), and
consumption of PCBs leads not only to higher rates of cancer, but also certain developmental,
reproductive, immunol ogic and endocrine problems. (Tr. 19:4-7.) She noted that PCBs can cross
the placenta and impact the development of fetuses and can aso be ingested by infants through
breast milk; PCBs are particularly harmful at these sensitive developmental ages. (Tr. 19-20.)
Ultimately, she agreed with other assessments that PCBs in the Lower Fox River posed a public
health hazard. Dr. Wattersalso concluded that consumption warningswere not an effective means
of controlling the risk because many people did not know about or simply ignored the warnings
because fishing was an inexpensive way of obtaining significant amounts of protein-containing

food. (Tr.34-35.)
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Dr. Watters was persuasive and convincing on both the genera nature of PCB
contamination aswell asthe continuing danger that they pose. Some of the Defendants suggest that
many of the PCBs have now been cleaned out of the river due to their efforts to-date, and that
mitigates the danger and reduces the need for injunctive relief. Although that might lessen the
urgency in some small way, it does not materially change the fact that PCBs continue to cause
health problems and continue to be washed into Green Bay, where they will never be able to be
removed from the ecosystem. In short, the government has demonstrated that an injunction would
be in the public interest and that there is no adequate remedy at law.

The OU1 Defendants aso argue that there is no reason to order them to comply with the
UAO given that NCR will be ordered to continue complying and NCR has the means to do so.
They also suggest that if long-time adversaries are forced to work together, the project could
become hamstrung by disputes and lack of coordination. But these hypothetical concerns do not
suffice to undermine the need for injunctive relief. And under these Defendants’ view, any PRP
in ajoint liability case could point the finger at all of the other PRPs and ask “why not them?”
This, of course, would create a situation in which the government could never enforce a UAO
because no single PRP is ever essential to the cleanup if others can be made to perform the work.
In short, the fact that one PRP is currently performing the work does not mean that the others
cannot be enjoined to do so aswell. For thesereasons, the court concludesthat the government has

adequately shown the need for injunctive relief.

VII. Evidentiary Issues
Following the trial, the parties raised and briefed a substantial number of evidentiary

objections ranging from hearsay and authenticity to relevance, aswell as the question of whether
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demonstrative exhibits should be admitted as “substantive” evidence. Countless evidentiary
objectionsweresimply stated, in spreadsheet form, without briefing. Giventhenumber of exhibits,
witnesses and depositions, it is perhaps not surprising that there would be anumber of objections.
Even so, having reviewed the post-trial briefing, the court is satisfied that, for the most part, the
objections are not material to the findings and conclusions set forth above. Most importantly, the
court has not relied upon any evidence whose authenticity has been called into question, with the
exception of the Heinritz letter which | have assumed (without deciding) to be authentic.
Objectionson relevance groundsarethemsel ves of questionablerelevance, given that (asdiscussed
further below) thiswasabenchtrial. Morefundamentally, in this context, hearsay and other more
technical objections speak more to the weight to be given to the evidence than to its admissibility.
But the key point isthat the court’ sconclusions above have not depended on any evidenceto which
there has been a salient objection, which means that most of the objections are rendered moot or,
at most, that they speak to the weight, rather than the admissibility, of the evidence in question.
Cotton Patch Cafe, Inc. v. Micros Systems, Inc., 2012 WL 5986773, *9 (D.Md. 2012) (finding
evidentiary objectionsmoot because* The Court woul d reach the same summary judgment decision
with or without the evidenceat issue.”); Lakev. First Nat. Ins. Co. of America, 2010 WL 4807059
a *7n. 4 (N.D. Ca. 2010). The one exception is the motion to strike the testimony of Mr.
Braithwaite.

A. Maotion to Strike Testimony of James Braithwaite

Thecentral objection madeby thenon-NCR DefendantsinvolvesMr. Braithwaite’ sreliance
on the 2000 Amendola Report. They argue that Braithwaite simply adopted certain discharge

estimates from that report without having any idea how they were calculated. Assuch, because he
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did not do hisown discharge analysis and because Mr. Amendolahimself did not testify, NCR was
improperly using Braithwaite as a*“ mouthpiece” for the opinions of another expert.

The government does not join in this objection, presumably because Amendola is the
government’ sown expert: it cannot very well object to another party’ sreliance on itsown figures,
particularly when it is the party prosecuting this action. One problem with the motion to strikeis
that the basi ¢ reasonabl eness of Amendola sconclusionsisoneof thefoundational premisesof this
entireaction. Wemay assumethat Amendol a, being agovernment-retained expert, had nofinancial
incentive to shift blame from one party to another or to otherwise produce anything but good faith
and unbiased estimates. Certainly no one has argued anything contrary to that assumption. Thus
Amendola’ sestimateshave guided the remedial action and have been repeatedly relied onfor more
than a decade by the government itself. Thus, itishardly surprising that Braithwaite choseto start
his analysis by relying in certain key respects on estimates that had aready been produced by an
unbiased source.

Additionally, we must remember that this was atria to the Court, not ajury trial. The
Federal Rules of Evidence arose out of doubts about the ability of lay jurors to sort through
evidenceand understand itslimitations. SeeKenneth S. Broun et al., McCormick on Evidence § 60
(6th ed. 2006). When the factfinder isthe judge, and when all the arguments about the limitations
of agiven piece of evidence are laid out and explored at some length, there seemslittle reason to
exclude entirely a piece of evidence unless its inadmissibility is obvious. 1d. (“Judges possess
professional experience in valuing evidence, greatly lessening the need for exclusionary rules.”)
The judge is thus perfectly capable of using evidence in a more nuanced way than ssmply giving

it athumps-up or thumbs-down.
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Proud complains that the summaries did not meet the test for admissibility of

summariesintheFedera Rulesof Evidence. . .. Suchacomplaint hasahollow ring

in abench trial. A district judge can be trusted in general, and in this particular

instance, to give evidenceits proper weight without regard to the technical rules of

evidence . . . which insofar as they relate to matters of probative force rather than

to privilege are designed primarily for the control of juries.

Greycas, Inc. v. Proud, 826 F.2d 1560, 1567-68 (7th Cir. 1987).

Even ignoring these background concerns, however, it is evident that Braithwaite was
entitled to rely on the Amendolareport becauseit was the kind of dataon which expertsin hisfield
would reasonably rely. Fed. R. Evid. 703. Braithwaite gave uncontroverted testimony that experts
in his field do traditionally rely on government reports and regulatory investigations, and as an
expert his opinion about what is ordinarily relied on in his profession is entitled to weight. (Tr.
901:5-15.) He admitted that he had never before used an opposing party’ s expert report, but the
Amendola report is not akin to the typical expert report—it is instead part of an extensive fact-
finding effort the government undertook morethan adecade beforethislitigation commenced. And
even if thereis something unusual about using an opposing party’ s expert report, that fact does not
suggest impropriety.

There remains the question of whether Braithwaite improperly acted as the “ mouthpiece”
for another expert. In Dura Automotive Systems of Indiana, Inc. v. CTS Corp., a hydrogeol ogi st
conceded that hewas not an expert in mathematical models of groundwater flow, yet heessentially
adopted such modeling, which was done by other employees of his consulting firm, into his
conclusions. 285 F.3d 609 (7th Cir. 2002). After these other employees were barred from

testifying dueto their late disclosure, the district judge granted summary judgment on the grounds

that the hydrogeologist had no independent expertise upon which to verify the reliability of the
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models he relied upon. “A scientist, however well credentialed he may be, is not permitted to be
the mouthpiece of ascientist in a different specialty.” 285 F.3d at 614.

Duralies at one end of a spectrum of possible scenarios.*? In that case, Dura Automotive
attempted to use an expert in one speciaty to offer expertise about another specialty. Although
expertsin the other specialty had contributed to his conclusions, they were unableto testify dueto
late disclosure. Here, by contrast, Mr. Braithwaite is an acknowledged expert in environmental
engineering, wastewater treatment and contaminated siteswho “ grew upinthebusiness” (hisfather
was also an environmental engineer) and now has morethan 40 years' experienceinthefield. (Tr.
691-92.) Thereport herelied onwaswell within hisareaof expertise—infact, itinvolved the exact
same questions (PCB discharges by PRPs) that he was asked to answer in this action, without any
objection on the basis of his qualification to do so. Thus, thisis not acase of one expert trying to
“smuggle” another’s expertise into a case, as with a surgeon who purports to testify about the
negligence of aradiologist. 285 F.3d at 613. Instead, it issimply acasein which one expert relies
on the conclusions of another expert in his own field. Given that the two experts share the same
area of expertise, thetestifying expert is qualified to render judgment about the conclusions of the
non-testifying expert, which is exactly what Braithwaite did here.

The limitations of Mr. Braithwaite' stestimony have been explored at great length in both

the trial and the post-trial briefing. The court has considered these arguments and factored them

2Dura had a strong dissent that makes the point that the expert’s conclusions were not
actually challenged by CTS' expertsduring any Daubert proceedings. Therewasthusno evidence
that the expert hydrogeol ogist would not have commonly relied upon the computer model choices
of the expertswho were barred from testifying. Here, these concernsare salient because no one has
suggested (certainly not the Plaintiffs) that the Amendola report is not something that an expert
would commonly rely upon, and Braithwaite testified that it was.
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in when considering what weight to give histestimony. Striking an expert’ stestimony isadrastic
remedy, particularly in a bench trial, and | conclude that there is no reason to do so here.
Accordingly, the motion will be denied.

It should also be noted, however, that even if the motion to strike Braithwaite’ s testimony
was granted, the result would be the same. Mr. Braithwaite's testimony was offered by NCR to
prove its divisibility defense. Recal it isthe defendants' burden to prove the harm is divisible.
Given the court’s rgjection of Dr. Magar's opinion as to the PCBs discharged in OU1, the
divisibility defense would still fail even absent Braithwaite’ s testimony.

B. NCR’sMotion to Exclude Testimony and Admit Demonstrative Exhibits

NCR first asks that the testimony of government witness Dr. Singer be excluded because
shedid not perform her sediment trend analysis (“STA”) herself. NCR citesthe Dura case, supra,
for the principle that one expert cannot serve as the “mouthpiece” for a non-testifying expert.
285F.3d at 614-15. But Dr. Singer wasan expert in thegeneral area of expertisein which sediment
trend analysisis used, namely geology (thefield in which shehasaPh.D.). Shewasfamiliar with
the use of STA from previous experience and understood each step of the process, as well as the
computer software. NCR'’s view would require atestifying expert to be not just an expert in her
field, but an expert in every tool used in her field. Just as a surgeon does not have to know the
details of how asurgical laser is madein order to testify about how it is used, ageologist does not
need to understand in great detail each tool she usesin her work. The court was satisfied by Dr.
Singer’s testimony that she was able to use STA without necessarily having independent and

detailed knowledge of STA’s inner workings.
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Additionally, although the testimony of Dr. Singer was useful and persuasive in
demonstrating the complexity of the sediment movement process, the complexity argument is not
crucia tomy finding of indivisibility. Assuch, evenwerel to exclude her testimony, the outcome
would not change. Accordingly, the motion will be denied.

NCR aso movesto strike the testimony of Dr. John Cameron to the extent he attempted to
rebut the testimony of Mr. Braithwaite. Asl noted during thetrial, however, therewould seem to
belittle prejudicearising from Cameron’ stestimony becauseit refl ected concerns, detailed at length
above, that had been made by other witnesses and through cross-examination. (Tr. 2534.) And,
because the court did not rely on Cameron’s criticisms of Braithwaite, it is clear that no prejudice
has resulted from such testimony.

Finally, NCR asks that its demonstrative exhibits be admitted as “ substantive” evidence.
Assuggested earlier, the distinction between substantive and demonstrative evidenceisafine one
that probably need not be made in the course of abench trial. Even so, the court has not relied on
any of the demonstratives other than for their demonstrative purpose (e.g. charts, tables, etc.), and
they have not been treated by the parties as substantive evidence. Accordingly, therequest to admit
them as substantive evidence will be denied.

C. Defendants Motion to Strike Declarations

A debate has arisen about the admissibility of the administrative record documenting the
selection of theremedy. The government believesit hasalready been stipul ated and agreed that the
entire record will be admitted and may be used as evidence for any purpose. Some or all of the
Defendants disagree, believing instead that the record was admitted solely for use in determining

the propriety of the remedy, which this court did in a November 2012 decision. (ECF No. 666.)
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Some of these parties have raised objections based on the authenticity of certain documents, and
the government filed three post-trial declarations in an effort to satisfy these concerns. As with
much of the other disputed evidence, however, materials from the administrative record did not
play amateria rolein my conclusionsregarding divisibility and apportionment. In concluding that
injunctive relief was warranted, the court relied primarily on the testimony of Dr. Watters, not
materials from the administrative record. Accordingly, the objections to the declarations are

rendered moot.

VIIIl. Motion to Reconsider Decision and Order Upholding the Remedy

Finally, P.H. Glatfelter and Menasha have filed a motion seeking reconsideration of my
grant of summary judgment to the government on the question of the propriety of theremedy. They
assert that agenuineissue of material fact exists asto whether the EPA and Wisconsin Department
of Natural Resources executed a proper Superfund Cooperative Agreement del egating authority to
the state to become the “lead agency” in the remedy selection process.

Under CERCLA, the remedy is to be selected by the “lead agency,” which also has
responsibility for developing the investigation and feasibility study. 40 C.F.R. 8§ 300.430(d)-(f).
Under the implementing regulations, known as the National Oil and Hazardous Substance
Contingency Plan, or more commonly just NCP, the “lead agency” may be the EPA itself, another
federal agency, or (asrelevant here) “astate (or political subdivision of a state) operating pursuant
to a contract or cooperative agreement executed pursuant to section 104(d)(1) of CERCLA, or
designated pursuant to a Superfund Memorandum of Agreement (SMOA) entered into pursuant to

subpart F of theNCP .. .” 40 C.F.R. § 300.5. Such agreements are governed by Subpart F of the
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NCP, 40 C.F.R. 88 300.500 to 300.525, as well as Subpart O, 45 C.F.R. 88 35.6105, which is
entitled “ State-lead remedial Cooperative Agreements.”

That section setsforth the requirementsan applicant must submit to the EPA, whichinclude
an application, narrative statements describing the project’ sgoal's, and other certificationsinvolving
procurement, maintenance of adrug-free workplace, and the like. One of the requirementsisthe
submission of astatement designating “ alead site project manager among appropriate State offices.
This statement must demonstrate that thelead State agency has conducted coordinated planning of
response activities with other State agencies. The statement must identify the name and position
of those individuals who will be responsible for coordinating the State offices.” 40 C.F.R.
8 6105(a)(iii).

The state’ s application named Mark Giesfeldt, the Director of the Bureau of Remediation
and Redevelopment (part of the state DNR) as the project manager. (ECF No. 620-2 at 2.) The
actual agency that acted as the lead agency, however, was the Bureau of Water Resources
Management, also apart of theWisconsin DNR. For thisand afew other related reasons, Glatfelter
and Menasha assert that there was an improper delegation of authority to the appropriate state
agency.

The United States and Wisconsin argue, however, that the regulations the Defendants cite
do not govern “authority” to devise and create a remedial plan but merely the funding of that
process. The regulations define a “cooperative agreement” as “A legal instrument EPA uses to
transfer money, property, services, or anything of value to a recipient to accomplish a public
purpose in which substantial EPA involvement is anticipated during the performance of the

project.” 40 C.F.R. 8 35.6015. Throughout the entire process the EPA must approve the state
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agency’ s conclusions, and in fact al of the relevant documents we have seen in this action were
issued under the auspices of both the DNR and the EPA. Thus, the particulars about whose name
was on the origina application are irrelevant because there was never a*“delegation” of authority
in the first place.

Glatfelter and Menasha argue, however, that the process matters and that they are entitled
to demonstrate that the process was flawed because the paper trail does not perfectly add up; the
fact that the EPA later signed off on therelevant documentsand remedial actions cannot paper over
any of these procedural flaws. But nowhere do these Defendants cite authority for their premise,
which is that the statutes and regulations governing cooperative agreements create some sort of
mandatory method for del egating authority rather than just amechanism for issuing agrant to fund
astate-led process. The premise, in other words, isthat if the cooperative agreement procedures
aren’t followed, then the entire remedy created by the governments cannot be imposed. Thereis
nothing within the statutes, regulations or precedent, however, that would suggest that the
Wisconsin DNR was acting ultra vires and that its actions in developing the remedy should
somehow bethrown out. Infact, given that government bureaucracies and their empl oyees change
al the time, it would be surprising if an entire remedial process—a major administrative
undertaking—could be thrown out merely because employees of one state agency subdivision did
much of the work rather than those of another subdivision.

In sum, the court is satisfied that if therewas any flaw in the governments’ paperwork, that
flaw would only pose an issue between the two governments and would not undermine the
legitimacy of the remedy chosen. Assuch, it would not create aright on behalf of athird party to

challenge the process on that basis. The motion for reconsideration will therefore be denied.
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IX. Conclusion and Order

The United States and State of Wisconsin have sought an injunction and declaratory
judgment finding that the defendants, except as otherwise agreed, arejointly and severaly liable
for the harm resulting from PCB contamination in the Lower Fox River downstream from their
respective facilities and ordering that they comply with the remedia measures set forth in the
Unilateral Administrative Order. For the reasons given above, | conclude that they are entitled to
therelief they seek. A separate order will beentered accordingly. Inaddition, thefollowing actions
are taken in this matter:

The joint motion [719] to terminate the previous preliminary injunction is GRANTED.

The motion [734] to reconsider is DENIED.

The evidentiary motions [ 744, 747] are DENIED.

The motion to strike [783] isDENIED.

SO ORDERED this _ 30th  day of April, 2013.

</ William C. Griesbach
William C. Griesbach, Chief Judge
United States District Court
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