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BACKGROUND
On December 12, 2008, Alabama Environmental Council, Sierra Club,
Natural Resources Defense Council, and Our Children’s Earth Foundation
(Petitioners) petitioned the Administrator of the Environmental Protection Agency
(“the Administrator” or “EPA”) to reconsider the final rule captioned above and
published at 73 Fed. Reg. 60957 (Oct. 15, 2008). On December 19, 2008,
Alabama Power submitted a response to the petition. On December 31, 2008, the
Petitioners both replied to Alabama Power’s submission and stated a new ground
why the agency should grant reconsideration: namely that the DC Circuit’s
decision in Sierra Club v. Environmental Protection Agency, 551 F.3d 1019 (D.C.
Cir. 2008) (hereinafter the “SSM MACT decision”) made the agency’s action on
this SIP revision untenable. On January 15, 2009, the agency denied the petition
for reconsideration.

Also, as pointed out in the first petition for reconsideration, when the
agency issued the final rule on October 15, 2008, it failed to include a number of
documents in the rulemaking record. On January 9, 2009, the agency almost
doubled the number of documents in the docket, adding twenty new documents.
None of those documents, of course, were available to the Petitioners at the time
the initial Petition for Reconsideration or the subsequent submission of December
31, 2008 were prepared.
Accordingly, Petitioners are now filing a second Petition for
Reconsideration, stating two new grounds. First, the agency never addressed our
argument regarding the SSM MACT case. Second, the new documents added to
the docket show that throughout the consideration of this matter, the agency acted
in an arbitrary and duplicitous manner in failing to renotice this rulemaking for
public comment given the differences between what EPA called for from Alabama
in the April 12, 2007 proposal and what Alabama actually submitted for approval
on August 22, 2008.1
I.

The SSM MACT Case Requires Reconsideration of this Matter
In its January 15, 2009 denial of the initial petition for reconsideration, the
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In making this second petition for reconsideration, Petitioners hereby incorporate
by reference their original petition submitted on December 12, 2008 and their
subsequent filing on December 31, 2008.
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agency ignored Petitioners’ December 31, 2008 submission which alerted the
agency to the DC Circuit’s SSM MACT decision and explained why this decision
represented an additional ground warranting reconsideration. Without repeating
what was said there, Petitioners offer the following points:
(1) The SSM MACT case makes clear that when the Act calls for the
imposition of an emission limitation, at least some standard must apply at all
times. See 551 F.3d at 1027 (“the SSM exemption violates the CAA’s requirement
that some section 112 standard apply continuously”);
(2) As pointed out in Petitioners’ comment letter on the proposal, [Doc. 10],
40 C.F.R. § 51.212 requires that SIPs contain visible emission (opacity)
limitations. Under the SSM MACT decision, this requirement mandates that some
opacity standard must be in place at all times;
(3) As pointed out in Petitioners’ comment letter on the proposal, [Doc. 10],
the replaced rule violated this requirement because it contained automatic
exemptions for startup, shutdown, load change, and any other exemption the
Alabama Department of Environmental Management (“ADEM”) saw fit to grant.
EPA’s proposed solution was defective because it retained these automatic
exemptions, and
(4) The 22% daily cap provision did not fix this flaw in the proposal
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because it does not apply during periods of startup, shutdown, load change, and
any other exemption ADEM sees fit to grant. In other words, the final rule applies
no opacity standard during periods of startup, shutdown, load change, or any other
exemption ADEM sees fit to grant, and therefore, it is illegal under Section 302(k)
of the Act, 42 U.S.C. § 7602(k).
II.

The Newly Disclosed Documents Require Reconsideration of this
Matter
1.

The New Documents Show that EPA Required Alabama to Add the
22% Daily Cap Provision in Order to Make the SIP Rule Approvable.

Since filing the first petition for reconsideration, Petitioners have
maintained that because the rule Alabama submitted to EPA differed from the one
EPA mandated in the 2007 proposal, 72 Fed. Reg. 18428 (April 12, 2007), EPA
should have reproposed approval. The final version of the rule differs from EPA’s
recommendations because it adds a 22% daily cap. In its January 15 denial of the
petition for reconsideration, EPA stated that it reconsideration was unnecessary
because:
the additional daily limit makes the opacity limits under the SIP revision, as
approved, more stringent than those that were originally proposed for
approval. Thus, it is difficult to see what “new and different criticisms” the
petitioners would offer if EPA had provided a new round of notice and
comment on the inclusion of a daily limit in the SIP revision as approved.
Letter from J.I. Palmer, Jr. to George Hays (Jan. 15, 2009), at 3. Mr. Palmer goes
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on to note that:
[T]the SIP revision, as approved, contained all of the requirements specified
in the proposed approval and thus conformed to the requirements of that
notice. It is true that the final SIP revision included not only a requirement
to maintain average quarterly opacity, as specifically required in the
proposal, but also a requirement to maintain average daily opacity; however,
EPA considers the inclusion of this additional measure, which makes the
SIP revision more stringent. to be entirely consistent with the terms of the
notice proposing approval. EPA does not believe that the statements that
ADEM's submission should "be consistent with" and "conform specifically
to" the changes identified in the notice require that no additional provisions,
even those that make the rule more stringent in response to public comment,
could be approved without further notice and comment.
Id. at 3-4 (footnotes omitted).
Thus, EPA’s logic is as follows: EPA’s proposal in 2007 was approvable
“as is.” Thus, EPA reasoned, anything the State did to make the proposal more
stringent was superfluous, and therefore, no reproposal was necessary.
Accordingly, if the record showed that EPA did not believe the proposal
was approvable “as is,” making the 22% daily cap necessary in EPA’s mind for
approval, then reproposal would be necessary unless the 22% daily cap would be a
logical outgrowth of the proposal that petitioners should have anticipated and
commented upon.
In fact, the record shows that EPA did not believe that its 2007 proposal was
approvable and that was why EPA required Alabama to adopt the 22% daily cap
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provision. First, note that in an e-mail from Jeff Kitchens of ADEM to Joel Huey
of EPA dated April 25, 2008 [Doc 40, at pdf p. 3], ADEM recognized what
petitioners have been saying all along, that unless ADEM’s submission
“conform[ed] specifically” to EPA’s 2007 proposal, EPA would have to repropose
approval. Kitchens e-mail shows that ADEM therefore wanted to go forward with
a rule that did conform specifically to what EPA proposed.2
Nevertheless, the docket shows that EPA insisted that it could not approve a
rule that “specifically conformed.” First, in a letter from ADEM Director Trey
Glenn to Alabama Governor Bob Riley dated July 11, 2008 [Doc. 30], Glenn says
that it was EPA that had come up with the 22% daily average opacity cap, and that
“several suggestions were made by EPA regarding language that we could change
in the proposed rule to address some of the issues that EPA had raised with my
staff.” Glenn goes on to say that he was originally opposed to the idea, but then
changed his mind. Governor Riley himself confirms that the daily average cap
was required by EPA:
On Tuesday, June 2, representatives of EPA Region 4 asked ADEM
to reconsider additional changes to Alabama’s proposed SIP revision related
2

The version of the Kitchens’ e-mail included in the record does not include the
proposed rule Kitchens attached to his e-mail. That proposed rule, attached hereto
as Attachment 1, shows that ADEM’s proposed rule did not include any provision
for a 22% daily cap.
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to opacity. The ideas presented were not different from those discussed
during a March 26 meeting here in Montgomery.
Wednesday morning, June 3, the ADEM Director accepted EPA’s
ideas and offered to add to Alabama’s proposed SIP revision a new
obligation to maintain daily average opacity at 22%
Letter from Governor Riley to Administrator Johnson dated June 17, 2008
(emphasis added) [Doc. 25].
In a July 2 letter back to Riley, Johnson confirmed that the 22% daily cap
requirement came from EPA: “As a result of those discussions, ADEM recently
agreed to include a new obligation to maintain daily average opacity at 22
percent.” [Doc. 27].
It was, of course, necessary for EPA to require changes to its 2007 proposal
[Doc. 6] because, as petitioners pointed out in their comments on that proposal,
[Doc. 10], the proposal was flawed for a number of reasons including the fact that
the proposal allowed, on a daily basis, opacity to increase for 2.4 hours per day
from 40% to 100%, thereby allowing more particulate to be emitted than the status
quo allowed. The 22% daily cap attempts to resolve this problem, but as pointed
out in petitioners’ earlier reconsideration submissions and below, the 22% cap
solution is flawed, and the entire rule continues to be flawed.
Because EPA mandated this change to its 2007 proposal to correct that
proposal’s flaws, EPA should have reproposed the rule. EPA could not, however,
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repropose the rule and meet ADEM’s timing demands. In notes taken regarding a
June 3, 2008 call between ADEM and EPA, [Doc. 41, at pdf p. 3], ADEM’s Air
Director Ron Gore told EPA that: “any alternative that would start the process
over is not acceptable” and that “[t]here is not enough time to consider the 22%
daily average alternative because there is insufficient time to check with industry
to see if this approach will address their concerns.”
EPA elected not to repropose. In so doing, not only did EPA violate the
law, but it also misrepresented the facts, both in its final rulemaking action in
October 2008, [Doc. 21] and again in its denial of the petition for reconsideration.
In the preamble to the final rulemaking, EPA stated:
ADEM decided to submit the necessary revisions proposed by EPA in our
April 2007 Federal Register notice to support final approval. ADEM also
decided to include an additional limitation on opacity based on public
comments.
[Doc. 21 at 60958/2]. See also January 15, 2009 Letter from Palmer to Hays
(restating the same language verbatim).
As set out above, ADEM did not decide to include the additional limitation
based on public comment. ADEM put in the additional language because EPA
required it to do so. Had EPA disclosed the truth, then it would have had to
repropose the rule because it would have been an admission that the 2007 proposal
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was not approvable “as is.”
2.

The New Documents Show that the Administrator’s Conclusion that
Greater Opacity Does Not Necessarily Mean Greater Particulate Was
Irrational.

Two weeks after Administrsator Johnson wrote to Governor Riley
confirming that ADEM had “agreed” to include a new obligation into the revision,
Administrator Johnson exacerbated the arbitrary nature of EPA’s actions in this
matter by sending a memorandum to Governor Riley stating that:
After performing substantial analysis EPA’s professional staff and scientists
cannot conclude that the proposed change will impede the ability of
Alabama to meet its Clean Air Act obligations. This is because, as a general
matter, there is no reliable and direct correlation between opacity and PM
emissions. While that may seem counterintuitive to some, it is the
unequivocal scientific conclusion of the Agency’s air pollution experts :
greater opacity does not necessarily mean more particulate matter.
[Doc. 36] (emphasis added).
This statement is arbitrary and capricious for three reasons: first, the record
does not cite any statements from the Agency’s air pollution experts, so what
statements was the Administrator relying upon here? Indeed, the SIP Consistency
Process Record shows that other regions disagreed with the approach taken in this
rulemaking, so the scientific conclusion of the agency could not have been
“unequivocal.” Second, if the agency really thought that greater opacity does not
necessarily mean more particulate matter, why did it require Alabama to include
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the 22% daily cap provision in this rule? Third, the agency included only two
articles discussing the relationship between opacity and particulate matter. The
first, a 1972 German study recording dust emissions from cement kilns concluded
that: “there was a definite linear relationship between extinction anti dust
concentration.” [Doc. 38 at pdf p. 10]. Second, the agency included an ESP
Manual from SRI which documented instances when there did not appear to be a
correlation between opacity and particulate. [Doc. 30 at pdf pp. 16]. Nevertheless,
the authors note that:
For a transmissometer to be useful as monitor of the mass concentration, the
properties of the particles (other than mass) being monitored must remain
fairly constant over the monitoring period. Experimental data are
available showing that good opacity mass concentration calibration can
be obtained on some sources. The sources that have been evaluated
include coal-fired power; lignite-fired power plants; a cement plant; a
Kraft pulp mill recovery furnace; petroleum refinery; asphaltic
concrete plant; and a sewage sludge incinerator.
***
For an emission source with high efficiency particulate control equipment,
the size distribution of the emitted particulate matter may be relatively
constant. Therefore, emission sources with variable emission and low
efficiency particulate control equipment i.e. cyclone and low energy
scrubbers) can be expected to provide poorer correlation of instack plume
opacity to particle mass concentration. Transmissometers may be useful
indicators of mass emissions, once calibrated, on sources where the
aerosol properties remain constant.
Id. at pdf pp. 16-17 (emphasis added).
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Given these statements, how does one conclude that: “greater opacity does
not necessarily mean more particulate matter”? According to the studies quoted
above, depending on the source and control scheme, greater opacity does
necessarily mean more particulate matter.
3.

The New Documents Show that the Agency, in this Case, Did Not
Fulfill its Responsibility to Protect the NAAQS As Required by
Section 110(l).

In addition to reaching an irrational conclusion based on the documentary
record, the Administrator’s memorandum to Mr. Palmer embodies an unlawful
methodology for implementing Section 110(l) of the Act. [Doc. 36]. In his
memorandum, Administrator Johnson states that to make a Section 110(l)
determination, “the agency needs to review the available information and make a
decision based on whether the weight of the evidence, after appropriate inquiry,
indicates the revision will interfere with applicable requirements.” Id.
Here the record shows that they agency did not make an “appropriate
inquiry.” Under 40 C.F.R. § 51.112, states must submit the following information
with SIP submissions to show that: “the measures, rules, and regulations contained
in it are adequate to provide for the timely attainment and maintenance of the
national standard that it implements”:
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(1) A summary of the computations, assumptions, and judgments used to
determine the degree of reduction of emissions (or reductions in the growth
of emissions) that will result from the implementation of the control
strategy.
(2) A presentation of emission levels expected to result from
implementation of each measure of the control strategy.
(3) A presentation of the air quality levels expected to result from
implementation of the overall control strategy presented either in tabular
form or as an isopleth map showing expected maximum pollutant
concentrations.
(4) A description of the dispersion models used to project air quality and to
evaluate control strategies.
40 C.F.R. § 51.112(b).
Previously, EPA has apparently allowed states to avoid making such a
demonstration by assuring itself that the loss of a control measure would be offset
by “new and contemporaneous emissions reductions” elsewhere. See Kentucky
Resources Council v. EPA, 467 F.3d 986, 995 (6th Cir. 2006). With this rule,
however, EPA did not make this sort of “equivalency determination;” rather, for
“the first time,” EPA relied “on the uncertainty in the opacity-PM relationship as
basis for approving a SIP revision under 110(1).” [Doc. 35 at 2].
The agency cannot simply rely upon uncertainty in this way. Section 51.112
imposes an affirmative responsibility on a state seeking a revision to make a
demonstration that a plan will provide for timely attainment. Here, the state
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submitted no demonstration at all, and the agency accepted this dearth of
information in making its Section 110(l) determination. Making decisions in
ignorance is not an “appropriate inquiry.” The agency could have done much
more to determine whether the rule as proposed would actually lead to increased
particulate emissions. In fact, agency staff actually suggested that this be done.
According to an internal ADEM memorandum, EPA staff suggested to ADEM
that:
[ADEM] could require sources subject to the opacity rule revisions to
perform source specific testing to determine the expected PM
emission rates at elevated levels of opacity. This would complement
the proposed rule by providing more data to show that any increased
level of particulate matter allowed by the opacity rule revision would
not cause a problem with the PM2.5 NAAQS.
Memorandum from Jeffery W. Kitchens, ADEM, to file (June 4, 2008), appended
hereto as Attachment 2.
The state refused to submit this information. Furthermore, there is
absolutely no data of any kind showing that all 22% daily opacity averages would
yield the equivalent amount of particulate. As we have mentioned before, we
believe the daily cap provision does not ensure that particulate emissions will not
increase given the bundling of opacity exceedances that the rule allows.
The regulatory scheme created by EPA simply does not allow the agency to
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relax standards without undertaking a technical analysis, and EPA should have
insisted on an analysis consistent with Section 51.112 from the state before EPA
processed this submission.
III.

Documents Released as Part of a Partial FOIA Response Regarding this
Matter Show that the Public Comment Process Has Been Handled in a
Fundamentally Unfair Manner
On June 19, 2008, counsel for petitioners sent a Freedom of Information Act

(“FOIA”) request to the agency asking for material related to this rule. As
Attachment 3 shows, EPA still has not provided a final response to that request,
even though the request was made of EPA three months before the agency went
final with this rule and five months before any court challenge to this rulemaking
was due.
Nevertheless, a review of EPA’s interim response shows the following:
First, Attachment 4, an e-mail to EPA forwarding a letter from “Manufacture
Alabama,” shows that on May 20, 2008, EPA received public comment from
industry stakeholders and that the letter was circulated among several EPA
employees.3 There is no record that the letter was returned to the sender without
being considered. How did it come to pass that Manufacture Alabama knew that

3

The FOIA response did not actually include the actual letter from Manufacture
Alabama, and therefore the response was incomplete.
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rule revisions were being contemplated? Review of the docket provides answers.
The docket, [Doc. 41 at pdf p. 3], shows that EPA knew that the state was feeding
industry stakeholders with the particulars of the discussions between ADEM and
EPA to see if the approach “address[ed] their concerns.” Since EPA knew this
backdoor public process was ongoing, why then did EPA not reopen the comment
period to the public at large at that time?
Even more odd, after EPA finalized the rulemaking, EPA sent a letter to one
of the petitioners, Michael Churchman, see Attachment 5, noting that EPA
considered, as part of its final action, matters Churchman discussed in a letter he
sent on August 25, 2008. See Attachment 6 for a copy of the August 25 letter. If
this letter was considered, why does the docket not reflect that? Furthermore, if
EPA was going to consider additional material, why did it not inform the public so
that the public would know that EPA was entertaining additional public comment?
Interestingly, the EPA’s response to petitioners’ FOIA request also shows that
EPA distributed an August 22, 2007 submission (post-comment period) from
Hunton & Williams, lawyers for the Utility Air Regulatory Group (“UARG”) to at
least 35 EPA employees. See Attachment 7. On the other hand, the record
indicates that a September 21, 2008 submission from the Petitioners, see
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Attachment 8,4 including several expert reports, was disregarded. All of this begs
the question: how exactly did EPA determine which post-comment period
submissions it was going to review, and which was it going to ignore?
The documents mentioned above show that EPA handled the entire public
process regarding this matter in an arbitrary, cavalier manner, and for that reason
alone, the petition should be granted, the rule should be vacated, and the public
comment period should be reopened.
IV.

Allowing Public Comment on Alabama’s SIP Revision Would Require
Disapproval.
In its January 15, 2009 denial of the petition for reconsideration, the agency

suggested that “it is not clear whether petitioners even object to the addition of the
22 percent provision, except insofar as they object to approval of the entire rule.”
Petitioners respectfully suggest that EPA has not carefully read our previous
submissions, particularly our submission of December 31, 2008. Without
restating those earlier submissions, petitioners wish to remind EPA of the
following:
(1) the 22% daily cap is illegal because it incorporates automatic
exemptions as does the rest of the restated opacity rule, making it illegal under the
4

In the interest of space, the attachments included with the September 21 letter
have not been included here, but they can be provided upon request.
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SSM MACT decision;
(2) the 22% daily cap provision is not RACT;
(3) approval of the 22% daily cap provision was illegal because there is
absolutely no support for the proposition that allowing bundling of high opacity
periods would allow no more particulate than the old regulatory scheme which
allowed 40% opacity once-per-hour; and
(4) the 22% daily cap provision would still allow the bundling of high
opacity periods, thereby failing to insure compliance with three-hour mass
emission limitations.
As mentioned in Petitioners’ earlier submissions, the final rule simply was
not a logical outgrowth of EPA’s proposal, and consequently, the comment period
should have been reopened so that EPA could have considered the four points set
out above.
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CONCLUSION
For the reasons set forth above, this petition for reconsideration should be
granted as requested.
Respectfully submitted this 25th day of February, 2008,
s/ George E. Hays
George E. Hays, Esq.
236 West Portal Avenue #110
San Francisco, California 94127
(415) 566-5414

Counsel for Petitioners
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June 4, 2008

MEMORANDUM
TO:

File

FROM:

Jeffery W.

RE:

Opacity Rule

Kitchen~

At approximately 2:11 pm CDT on May 30, 2008, I called Ms. Beverly Banister of EPA
Region 4 regarding their progress on the Department's proposed revisions to the opacity rule.
Ms. Banister returned my call at approximately 3:27 pm CDT on the same day. Dick Schutt,
Lynorae Benjamin, Joel Huey, and Barrett Parker were also on the call with Ms. Banister.
Ms. Banister stated that EPA wanted to resume the conversation regarding the opacity rule
that was started at the meeting held in Montgomery. Ms. Banister stated that, through the SIP
consistency process, EPA had refined some of the proposals offered to the Department at the
Montgomery meeting. Ms. Banister stated that she felt that these proposals could strengthen
the current proposed rule. Joel Huey listed the following three options:
1. We could require sources subject to the opacity rule revisions to perform sourcespecific testing to determine the expected PM emission rates at elevated levels of
opacity. This would complement the proposed rule by providing more data to show
that any increased level of particulate matter allowed by the opacity rule revision
would not cause a problem with the PM 2.5 NAAQS.
2. We could utilize what has been termed the "North Carolina" approach. Under this
scenario, we would have to revise the rule to allow no more than 24 times in a day
when the opacity exceeds 20%, but we would limit the maximum opacity to 40%
opacity.
3. We could utilize the "22% daily average approach, whereby the daily average opacity
would be capped at 22%.
When asked, Barrett Parker stated that the information obtained from Item 1 above would
have to be input into models to determine the ambient impacts from any increase in
particulate matter. Joel Huey stated that he was not sure of the mechanisms needed to
implement Item 3. He stated that Region 4 would need to do more work with Headquarters
and more discussion would be needed if we decided to utilize this option.
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Ms. Banister stated that the Region felt that the above options could be utilized without
having to go back through public comment; however, she would need to check with OGC to
make sure. A conference call was scheduled to be held at 8:00 am CDT on June 3, 2008.
During the calion June 3, 2008, members of EPA Region 4, EPA OGC, EPA OECA, and
EPA OAQPS were on the call. Mr. Gore informed Ms. Banister that Options I and 2 would
not solve the problem at hand and Option 3 would not meet the Department's timeliness
needs. Furthermore, the Department has not looked closely to see if Option 3 would work for
all the regulated facilities that would be impacted by the proposed rule.
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August 25, 2008
Administrator Stephen L. Johnson
United States Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460
Re: Proposed Alabama Opacity Revision
Dear Administrator Johnson,
I am writing to you again regarding a proposed change to the Alabama State
Implementation Plan regarding opacity standards. I previously wrote to you on June 20th
of this year on behalf of my organization as well as three other groups concerned about
Alabama air quality. At that time, I noted that you and your staff had been involved in a
number of meetings with the proponents of a relaxation to Alabama’s opacity rules, and I
asked for a meeting where we might have the opportunity to express our views. So far, you
have not even given me the courtesy of a response.
On Friday, the Alabama Environmental Management Commission adopted a relaxation to
Alabama’s opacity rules. As you know, if the EMC’s action becomes final (and we
currently considering whether to challenge it at the state level) in order for that action to
become law, EPA must approve it into the SIP. If it wasn’t troubling enough that EPA has
refused to meet with my organization about this very controversial issue, now I have been
informed that EPA is considering giving final approval to this rule without even putting out
a proposal. In doing so, EPA would apparently rely upon a proposed rulemaking
discussing why a previous proposed SIP revision regarding opacity was unacceptable. See
72 Fed. Reg. 18428 (April 12, 2007) and 72 Fed. Reg. 32569 (June 13, 2007). That proposal
cannot serve as an adequate basis from which EPA can proceed because there was not
even rule language available upon which to comment. Furthermore, since that time,
circumstances related to air quality in Alabama have materially changed. Just last week,
EPA announced that it intended to designate three counties in Alabama as failing to meet
the 24-hour fine particle (PM2.5 ) standard and designate a fourth county as unclassifiable.
See http://www.epa.gov/pmdesignations/2006standards/rec/letters/04_AL_EPAMOD.pdf . Given the
profound short-term impacts that could be caused by the proposed relaxation to Alabama’s
opacity rule and EPA’s failure to address those issues at all in its 2007 federal register
notices, going forward with final rulemaking on the opacity rule without public comment
would be irresponsible, unwise, and illegal.
Thank you in advance for your attention to this matter.
For a Clean and Healthy Alabama
Michael J. Churchman
Executive Director

Printed on 100% post-consumer recycled paper
using a chlorine-free process.

cc:
Jimmy Palmer
Beverly Banister
Mary J. Wilkes
Charles Ingebretson
Marcus Peacock
Granta Nakayama
Adam Kushner
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