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Background

The Oregon Department of Environmental Quality (ODEQ) submitted new and revised WQS,
including OAR-340-041-0004(4), to the EPA for review and approval on December 10, 2003.
The EPA did not take action on OAR-340-041-0004(4) so far as it applied to nonpoint sources of
pollution, but it approved the provision as it applied to point sources (“regulated discharges™) on
March 2, 2004. In 2005, Northwest Environmental Advocates (NWEA) filed a lawsuit asserting,
among other things, that the EPA should have taken approval/disapproval action on OAR-34(-
041-0004(4) as it applied to nonpoint sources (“NPS recurring activities™). On February 28,
2012, the court issued an Opinion and Order on the 2005 lawsuit, in which it granted NWEA’s
claim for relief with respect to various provisions related to nonpoint sources, including the NPS
recurring activities provision. On January 7, 2013, the court issued an order, stipulated to by
NWEA and the EPA, requiring the EPA to take action pursuant to CWA Section 303(c) within
95 days of conclusion of the June 2013 Oregon EQC meeting, which was held on June 19-20,
2013.

Statuterv and Regulatorv Backeround

Section 303(c)(2)(A) of the CWA requires states and authorized tribes to submit new or revised
WQS to the EPA for review. Under Section 303(c) of the CWA and its implementing regulations
found at 40 C.F.R. Part 131, the EPA reviews those WQS and either approves or disapproves
them.

Rationale for the Approval of OAR-340-041-0004(4) as it Applies to Nonpoint Source

Consistent with the scope of the CWA and the federal water quality standards regulation,
antidegradation policies and antidegradation implementation methods are to apply to all waters
of the U.S. and are to be implemented for all discharges that are regulated under the CWA (e.g.,
CWA Section 402 permits, CWA Section 404 permits) and other federal licenses and permits
subject to CWA Section 401 certification, such as Federal Energy Regulatory Commission
(FERC) licenses.

Congress, in the CWA, consciously distinguished between point source and nonpoint sources of
pollution, and only authorized the EPA to regulate the former, leaving it up to the states to
determine whether and to what extent to regulate the latter. Thus, states determine if, when, and
how they apply antidegradation provisions to nonpoint sources.” In accordance with Section 510
of the CWA, states retain their inherent authority to establish water quality standards, including
antidegradation provisions, that are more stringent than federal requirements.

The provision in question (OAR OAR-340-041-0004(4)) does not affect the extent to which
Oregon’s water quality criteria, designated uses, or antidegradation provisions are applicable to a
given waterbody. Rather, its effect is limited to whether antidegradation review is applicable to
certain nonpoint source activities that Oregon considers to be “recurring.” For these reasons, the
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