


other things, that the EPA’s approvals of the NCC and SNC were arbitrary and capricious. On April 10,
2013, the court issued an order, stipulated to by NWEA and the EPA, to resolve this aspect of the
litigation, vacating and remanding to the EPA its previous approvals of the NCC and SNC and requiring
the EPA to take action pursuant to CWA Section 303(c) within 120 days. This disapproval letter fulfills
the EPA’s duty to take such action on the NCC and SNC.

Statutory and Repulatory Background

Section 303(c)2)(A) of the CW A requires states and authorized tribes to submit new or revised WQS to
the EPA for review. Under Section 303(c) of the CWA and its implementing regulations found at 40
C.F.R. Part 131, the EPA reviews those WQS and either approves them or disapproves them. With
respect to water quality criteria, including the NCC and SNC, 40 C.F.R. Section 131.11(a)(!) provides, in
part, that such criteria must be based on sound scientific rationale and contain sufficient parameters or
constituents to protect the designated use(s). Any action to replace the NCC or SNC would constitute a
change to Oregon’s WQS and have to be reviewed and approved or d1sapproved by the EPA pursuant to
CWA Section 303(c).

The EPA’s Disapproval of Oregon’s NCC

The court’s February 28, 2012 Opinion and Order held that the EPA’s approval of the NCC was arbitrary
and capricious. The Opinion and Order stated, inter alia, that: (1) the NCC “supplants rather than
supplements” the Biologically Based Numeric Criteria, Opinion and Order at 26; (2) the NCC was based
on a flawed assumption that historically protective water temperatures would protect salmonids now, id.
at 27; (3) the NCC attempts to restore historically higher water temperatures without restoring other
conditions that previcusly allowed salmonids to thrive, id.; and (4) there are “difficulties of estimating the
historical water temperatures upon which the NCC depends,” which is a “process rife with uncertainty.”
Id. The Opinion and Order also discussed NWEA’s contention that the NCC only protected historically
warmer waters without also protecting waters that were naturally cooler than the numeric criteria. Id. at
24. The court ruled that the EPA had “been unable to articulate a rational[] basis for its approval of the
NCC.” Id. at 27. There was no objection to the stipulated agreement to the court’s April 10, 2013 order,
which set aside the EPA’s approval of the NCC and ordered the EPA to take CWA Section 303(c) action
on the NCC consistent with the court’s decision and the requirements of the CWA and the EPA’s
regulations within 120 days. In light of the views expressed by the court in the Opinion and Order, the
EPA is disapproving the NCC.

Remedy for the EPA’s Disapproval of Oregon’s NCC

Oregon has a number of avatlable options to remedy the EPA’s disapproval of the NCC. The EPA would
be available to assist Oregon if it would like to pursue a remedy, which could include any of the following
oplions.

One possible remedy is for Oregon to delete the NCC without any corresponding adoption of new or
revised criteria. Oregon’s Biologically Based Numeric Temperature Criteria (BBNC) are and would
remain in effect for CWA purposes. The EPA believes that Oregon’s BBNC and other temperature WQS,
upheld by the court, protect salmonids and are consistent with the EPA’s 2003 Guidance For Pacific
Northwest State and Tribal Temperature Water Quality Standards' (“Temperature Guidance™).

A second possible remedy option is for Oregon to develop additional numeric temperature criteria. In
order for additional numeric temperature criteria to be developed, the best available relevant data would
need to be considered and evaluated. The EPA encourages Oregon, as it does with all states, to consider

! EPA Region 10 Guidance For Pacific Northwest State and Tribal Temperature Water Quality Standards. EPA-910-
B-03-002. April 2003. Available at: http://www.epa.gov/regionl(/pdf/water/final_temperature_guidance_2003.pdf
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Possible remedies include but are not limited to: 1) Oregon could delete the SNC without any
corresponding adoption of new or revised criteria, with possible adoption of site-specific criteria in the
future, or 2) Oregon could adopt a performance-based approach that establishes criteria utilizing a binding
methodology (as described above). Note, however, that one approach is likely not suited to derive all
pollutant targets and metrics given the breadth of pollutants over which the SNC originally applied.
Individual methodologies for each pollutant or subsets of pollutants with similar sources and cycling
would likely be necessary in order to ascertain the scientific defensibility of the methodology and the
level of protection afforded to designated uses as a result of using the methodology.

Conclusion

In summary, the EPA will continue to work with Oregon in its development of WQS that meet the
requirements of the CWA and its implementing regulations, including those described in this letter.

Please feel free to contact me at (206) 553-1855 if you have questions concerning this letter, or your staff

may contact Rochelle Labiosa, the EPA’s Oregon Water Quality Standards Coordinator, at
{206) 553-1172.

Sincerelv.

Office of Water and Watersheds
cc: Mr. Dick Pedersen, Oregon Department of Environmental Quality
Ms. Jennifer Wigal, Oregon Department of Environmental Quality



