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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF IDAHO

UNITED STATES OF AMERICA, Plaintiff
v,

THE CITY OF ST. MARIES; CARNEY PRODUCTS CO., LTD; U.S.
BANK NATIONAL ASSOCIATION, AS TRUSTEE OF THE
TESTAMENTARY TRUST OF MILO P, FLANNERY fbo JEROME E.
NEVIN; TESTAMENTARY TRUST OF MILO P, FLANNERY fbo
CHARLEE O’MALLEY; LIVING FAMILY TRUST OF MAUD O.
FLANNERY fbo JEROME F. NEVIN; LIVING FAMILY TRUST OF
MAUD O, FLANNERY fbo CHARLEE O'MALLEY; LIVING
CHARITABLE TRUST OF MAUD Q. FLANNERY fbo GONZAGA
UNIVERSITY; LIVING CHARITABLE TRUST OF MAUD O.
FLANNERY fbo GONZAGA PREPARATORY SCHOOL;
TESTAMENTARY TRUST OF AILEEN FLANNERY NEVIN, FUND A
fho JOHN C. NEVIN; and TESTAMENTARY TRUST OF AILEEN
FLANNERY NEVIN, FUND B fbo JOHN C. NEVIN, JEROME F.
NEVIN and CHARLEE O'MALLEY,

Defendants.
And

The COEUR d’ALENE TRIBE

Plaintiff,
V.

THE CITY OF ST, MARIES; CARNEY PRODUCTS CO., LTD; U.S,
BANK NATIONAL ASSOCIATION, AS TRUSTEE OF THE
TESTAMENTARY TRUST OF MILO P, FLANNERY fbo JEROMEF.
NEVIN; TESTAMENTARY TRUST OF MILO P. FLANNERY fbo
CHARLEE O’'MALLEY; LIVING FAMILY TRUST OF MAUD O,
FLANNERY fbe JEROME F. NEVIN; LIVING FAMILY TRUST OF
MAUD O, FLANNERY fbo CHARLEE O’'MALLEY; LIVING '
CHARITABLE TRUST OF MAUD O. FLANNERY fboc GONZAGA
UNIVERSITY; LIVING CHARITABLE TRUST OF MAUD O,
FLANNERY fbo GONZAGA PREPARATORY SCHOOL;
TESTAMENTARY TRUST OF AILEEN FLANNERY NEVIN, FUND A
fbo JOHN C. NEVIN; and TESTAMENTARY TRUST OF AILEEN
FLANNERY NEVIN, FUND B fbo JOHN C. NEVIN, JEROMEF,
NEVIN and CHARLEE O’MALLEY,

Defendants.
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1. BACKGROUND .

A, The United States of America (“United States™), on behalf of the Administrator of the
United States Environmental Protection Agenoy ("EPA™), filed g complaint ini this matter pursuant fo
Section 107 of the Comprehonsive Environmental Response, Compensation, and Liability Act
("CERCLA"), 42 U,8,C, § 9607. The Cosur &’ Alene Tiibe ftled a complalnt In this matter pursuant fo
Section 167 of CERCLA, 42 U.S.C. § 9607.

B. The United States and the Tribe in their rexpective complaints seck, infer alia: {1}
reimbursement of costs incutred by BPA and the Department of Justice and by the Tribe for response
actlons at the St, Marles Creosofe Superfind Site in 81, Marles, Idsho (“Site™), together with acciued
interest; and (2) performance of studies and response work by the defendants at the Site consistent with
the Natfonal Contingency Plan, 40 C.F.R. Part 300 {as amended) ("NCP™),

C. 1n accordance with the NCP and Section 121(£)(I)F) of CERCLA, 42 US.C. §
962H{T)(1)(F), BPA notifled the State of Idaho (the “State™) by letter dated March 20, 2008, of )
negotiatlons with potentially responsible patties regarding the Implementation of the remedial designand = e
remedial actlon for the Site, and EPA has provided the State with an opportunity to participate In such e RS
negotiations and be & party to this Consent Deerse.

D. In accordance with Section 122()(1) of CERCLA, 42 U.S.C. § 9622(1(1), BPA aotified
the Cosur d’Alene Tribe, the U.S, Fish sud Wildlife Service, the Natlonal Oceanic Atmospheric
Administeation, and the State of Idaho on Janusry 22, 2008, as well as the U.S. Department of the Interior
on February 6, 2008, of negotiations with potenttally responsible partles regarding the release of
hazardous substances that may have resulted in Injury to the natural resomces under Federal, State, and
Tribal trusteeship and encoureged the trustees to participate In the negotiation of this Consent Dectee.

E, Meither the defendants that have entered into this Consent Decres (“Softling Defendants”)
nor the Voluntary Remediation Party (as defined belpw) admit any issue of fact or law or any liability to
the Plaintlffs arislng out of the transactions or occuriences alleged In the complaints or this Consent
Decres not do they acknowledge that the release or threatencd release of hazardous substances at or from
the Site constitutes an imminent or substantiat endangerment to the public health or welfare or the
environment, .

F. Int response to a release or a substantial threat of a release of ene or more hazardous
substances at or from the Site, the City of St, Meries (“Cliy”} and Carney Products Company, Lid.
(“Carney Products™) commenced a Remedial Investigation and Peastbility Study (*RI/FSY) for the Site In
2001 pursuant to 40 C.F.R. § 300,430,

. The CHy and Carney Products comploted a Remedial Investigation (“RI™) Repott In
2003, a Feasibllity Study (“FS™) Report in 2004, and a Supplemental FS in 2006.

H. Pursuant to Section 117 of CERCLA, 42 U.S,C. § 9617, BPA published notlces of the TR
proposed plan and & revised proposed plan for remedial sction on July 21, 2005, August 17, 2005, and
November 29, 2006, In a major local newspaper of goneral ¢lroulation, EPA provided an opportunity for
written and oral comments from the public on the proposed plan and revised proposed plen for remedial
aotion, A copy of the transciipts of the public meetings is available to the public as part of the
admintstrative record upon which the Regional Administrator based the selection of the response action,

L The deciston by BPA on the remedial action to be implemented at the Slte Is embodied in
a final Record of Declsion (*ROD™), executed on July 20, 2007, on which the Tribe has given lts
concwrence. The ROD Includes BPA's explanation for any significant differences between the final plan
and the proposed plan as well a5 a responsivensss summery to the public gormments. Notice of the final
plan was published in accordance with Sectlon 117(k) of CERCLA.

United States et al. v, City of St. Maries, ef al, ' 1
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J. On or about September 26, 2005, the Settling Defendants and ARCADIS U.S,, Inc.
("Voluntary Remediation Party”™) entered into a confidential Guaranteed Remedtation Program
Agresment (“Guarantes Agreement”) by whick the Voluntary Remediation Party assumed specified
obligations and liabilitles associated with the remediation of the Site, including providing a guarantee to
perform the VRP Work af the Slte, As part of the Guarantee Agreetment, the Settling Defendants also
funded the cleanup by placing funds into an interest-bearing escrow account dedicated to the VRP Work
and by funding a Contractor Remediation Stop Loss Insurance Policy, procured by the Voluntary
Remediation Party from Zwiieh Insurance Company.

K. The Parties have determined that the performance of the Work will be enhanced by

" adding the Voluntary Remediation Patty as a signatory to this Consent Deerge, ARCADIS U8, Inc.
acknowledges that the rights and privilepes accorded under its Guarantee Agreement with Setfling
Defendants and this Consent Decree provide adequate consideration for Its agieement to perform the VRP
Work heyeunder,

L. The Settling Defendants and Voluniary Remediatlon Party agreo that the terms and
conditions of this Consent Decres should not be construed nor are they intended to alter their existing
rights and obligations to each other under the Guarantee Agreement deted September 26, 2005.

M. Besed on the information presently available to EPA and the Ttibe, BPA and the Trlbe
believe that the Work will be property and promptly conducted by the Voluntary Remedietion Party and
Settling Defondants (“Partioipating Parties™) If condusted in accordance with the requirements of thils
Consent Decres end its appendices. The Voluntary Remediation Party acknowledges that the rights and
privileges accorded to it under this Consent Decres provide adequate consideration from the United States
and the Tribe for its agreement to patform the VRP Work in accordance with this Consent Decres, While
the Voluntary Remediatlon Patty may recelye technical direction from EPA in the Voluntary Remediation
Party’s perfortinance of the Work, it Is undetstood by the Partles that, as between the Yoluntary
Remediatton Party and the United States, this Consent Decree is not, and should not be construed as, a
contract governed by the Federal Acquisition Regulations, 48 C.F.R. § 2.100 ef seq.

N. Solely for the purposes of Section 1{3()) of CERCLA, the Remedial Action selected by
the ROD and the Work to be parformed by the Participating Partles shall constitute a response action
taken or ordored by the President, ’

0. The Partlos recognize, and the Court by entering this Consent Decres fnds, that this
Consent Decreo has been negotiated by the Parties in good faith and linplementation of this Consent
Decree witl expedite the cleanup of the Site and will avoid prolonged and complicated litigation between
the Partles, and that this Consent Decree s fair, reagonable, and in the public interest.

NOW, THEREFORE, it Is heteby Ordered, Adjudged, and Decreed:
il. JURISDICTION

I This Cowrt hes jurlsdiction over the subject matter of this actlon pursvant to 28 U.8.C. §§
1331 and 1345, and 42 U.S.C. §§ 9607 and 9613(b), For purposes of this Consent Decree, including its
entry and enforcement, the Participating Pattles hereby voluntarily submit themselves to the jurlsdiction
of this Cotut, In addition, solely for the purposes of this Consent Decree and the underlying complaint,
the Participating Parties waive all objectlons and defenses that they may have to jurfsdiction of the Court
or to venue in this District, The Participating Partles shall not challenge the terms of this Consent Decree
or this Court's jurisdiction to enter and enforce this Consent Decree.

III. PARTIES BOUND

2, This Consent Decree applies to ainii is binding upon the United States, the Tribe and upon
Participating Patties and thelr successors and assigns, Any change in ownership or corporate status of a

United States et al. v. City of St. Maries, et al. 2
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Partleipating Parties including, but not Hmited to, any transfer of assets or real or personal propetrty, shall
in no way alter such Participating Partles’ responsibilisies under this Consent Decres.

3 The Participating Parties shall provids 4 copy of this Consent Dectee to each contractor
hired to perform the Work (as defined below) required by this Consent Dectres and to each person
reprosenting any Participating Party with respect to the Site or the Wosk and shall condition all contracts
entered infe hersunder upon performeance of the Work in conformity with the terms of this Consent
Decree, The Participating Partles or their contractors shall provide written notice of the Consent Decree -
to all subcontractors hired to perform any portion of the Work required by this Consent Decree, The
Participating Parties shall nonetheless be responstble for ensuring that their confractors and .
subcontractors perform the Work contemplated harein In aceordance with this Consent Decres, With
regard to the activities undertaken pursuant to this Consent Deoree, eacly contractor and subcontractor
shall be deemed to be In a contractual relationship with the Participating Partles within the meaning of
Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3), .

1V, DEFINITIONS

4, Unless otherwise expressly provided herein, ferms used in this Consent Decree which are
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to
them in CERCLA or In such regulations, Whenever terms listed below are used in this Consent Decree or
in the appendlces attached hereto and incorporated hereunder, the following definitions shall apply:

“CERCLA" shall mean the Comprehensive Environmenta] Response, Compensation, and
Liability Act of 1980, as amended, 42 U.8.C. §§ 9601, ef seq.

“Consent Decres” shall mean this Decree and alt appoendlces attached hereto (listed in Section
XXIX). Inthe event of conflict between this Decres and any appendlx, this Decree sheli control,

“Consultation” shall menn effective nofice and collaboration in a significant aftempt to reach a
commton position as between the Unlied States and the Tribe, in accordancs with the Memorandum of
Understanding Between the United States and the Coeur 4’Alene Tribe Regarding Remedial Actlon at the
84, Marles Creasote Site.

“Day* shall mean & calendar day unless expressly stated to be a working day, “Working day”
shall mean & day other than a Saturday, Sunday, or Federal holiday. In computing any period of time
under fhis Consent Decree, whoro the last day would fall on a Saturday, Sunday, of Federal holiday, the
period shall run until the close of business of the next working day,

“Dismissal” shall mean dismissal of the Voluntary Remediation Party from further obligatlons
undet this Consent Decree as further descrlbed In Paragraph 13(b),

“Bffective Date” shall be the effectlve date of this Consont Decree as provided in Paragraph 118,

“EPAY shall mean the United States Environmental Protectlon Agency and sny successor T Em
depariments or agencies of the United States,

S[DEQ” shall mean the Idaho Depar tment of Bnvironmental Quality and any successor
departments or agencies of the State.

“Puture Response Cosis” shall mean all costs, Including, but not limited to, direct and indirect
costs, that the Unlted States incurs In reviewing, or developing plans, reporis and other items pursuent fo
this Consent Decree, verifying the Work, or otherwise Implementing, overseeing, or enforcing this
Consent Decree, including, but not limited to, payroll costs, contractar costs, travel costs, laboratory
costs, the costs incurred pursuant to Pavagraph 9 (Notice to Successors-in-Title), Sections VII (Remedy
Revlew}, IX (Access and Instltutlonal Controls) (Including, but not Himitad fo, the cost of attorney time
and any monles pald to secure access and/or to secute, implement, monitor, malntain or enforce
Institutional Controls jncluding, tut not limited to, the amount of just compensation), XV (Emergency

SRR i e
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Response), and Paregraph 98 of Section XXI (Work Takeover). Future Response Costs shall also Include
all Interim Response Costs, and all Interest on those Past Response Costs Perticipating Partles have
agreed 10 reimburse undet this Consent Decree that has accrued pursuant te 42 U,8,C. § 9607(a) during
the perlod from, with respect to EPA costs, July [, 2009, or with respact to DOJ costs, Aprll 26, 2009, to
the date of entry of this Consent Decrse,

“Guarantee Agresment” shall mean the confidential Guaranteed Remediation Program
Agreement entered Into by the Voluntary Retnediation Party and the Settling Defendants on or sbout
September 26, 2005, by which ARCADIS U.8. Ine., pesumed specified obllgations and liabilities
assoglated with the remediation of the Site. d

“Institutione] Conirols” shall mean Proprietary Controls and tribal, state, or Jocal laws,
regulations, ordinances, zoning restrictions, or other governmental controls or notices that:(i) limit land,
water and/or resourcs use to minimize the potential for human exposure to Waste Maferlals at the Site; (ji)
limit land, water and/or resource use fo Implement, ensure non-interference with, or ensure the
protectiveness of the Remedtal Action; andfor (i) provide information intended to inodify or giide
hman behavior at the Site.

“Institutional Control Implementation and Assurance Plan® or “TCTAP” shall mean the plan for
implementing, maintaining, monitoring and reporfing on the Institutlonal Controls selected In the ROD,
prepared in accordance with the SOW,

" “Interim Response Costs” shall mean alf costs, including direct and indirect costs, (a) paid by the
United States In connection with the Site between, with respect to EPA ¢osts, July 1, 2009, or with
respect to DOT costs, April 26, 2009, and the Effective Date, or {b) Inourred prior fo the Effective Date
but paid after that date,

“Interest,” shall mean interest at the rate specified for Interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S,C, § 9507, compounded annually on October ! of
euch year, in accordance with 42 U.S,C. § 9607(a). The applicable rate of Interest shall be the rate in
effect at the time the Interest accrues. The tate of infevest is subject to change on Ostober 1 of each year.

“Natiopal Contingency Plan” or “NCP? shall mean the National Oil and Hazardous Substances
Pollution Contingency Plan promulgated pursvant to Section 105 of CERCLA, 42 U.S.C, § 9605,
codified at 40 C.F.R. Part 30¢, and any amendments thereto,

“Non-Owner Settling Defendents” shall mean U.S, Bank Natlonal Assoctation, as Trustes of the
Testamentary Trust of Milo P, Plannery fho Jerome F, Nevin; Testamentary Trust of Milo P, Flannery fho
Charlee O*Malley; Living Famlity Trust of Maud O, Flannery foo Jerome T, Novin; Living Family Trust
of Meud O, Flannery fho Charlee O'Malley; Living Charitable Trust of Maud O, Plannery fbo Gonzaga
University; Living Charitable Trust of Maud O. Flannery fho Gonzaga Preparatory School; Testamentary
Trust of Alleen Flannery Nevin, Fund A fbo John C. Nevin; and Testamentary Trust of Atleen Flantiery
Nevin, Fund B fbe John C. Nevin, Jerome F, Nevin and Charles O'Malley,

“Notlce of Terminatlon” shall mean a written noflce pursuant to Payagraph 12 by the
Participating Parties to BPA of Termination of the Guarantes Agreement.

“Operation and Malntenance” or “O & M' shall mean all acfivities required to maintain the
effectiveness of the Remedial Action as required under the Operation and Maintenance Plan approved or
developed by EPA pursuant to this Consent Pecree and the Statement of Work (SOW),

“Orwner Settling Defendants™ shall mesn the Clty of St. Maries and Carney Products Company
Lid.

“Paragraph" shall mean & portion of this Consent Decree identified by an Argbic numeral or an
uppet case letter,

United States et al. v. City of St. Maries, et al, 4
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“Parties” shall mean the United Statos, the Coeur d’Alene Tribe, and the Paticipating Parties,
“Participating Parties” shall mean the Seitling Defendants and Voluntary Remediation Party.

“Past Response Costs” shall mean all costs, inoluding, but not limited to, direct and indtrect costs,
that the United States paid at or in connection with the Sits through, with respect to BPA costs, June 30,
2009, or, with reapect to DOJ costs, April 25, 2009, plus Interest on &ll such ¢osts which has acorued
pursuant fo 42 U,8.C. § 9607(s) through such date.

“Performance Standards” shall mean the cleanup standsrds and other measures of achievement of
the goals of the Remedial Action, set forth in the ROD and the SOW, including any future amendments or
modifications thereto.

“Plaintiffs* shall mean the United States and the Cosur ¢’ Alene Tribe,

“Proprietary Conirols” shall mean easements or covenants running with the land that (i) limit
land, water ot resotirce use and/or provide access rights and (i) are created pursuant to commaon law or
statutory law by an instrument that Is recorded by the owner in the appropriate land recetds office.

“RCRA" shell mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 ef seq. (also
known as the Resource Conservation and Regovery Act),

*Record of Decigion” or “ROD* shall mean the EPA Record of Decision relating to the Site
signed on July 20, 2007, by the Reglonal Administrator, BPA Reglon 10, or her dslegate, and ail
attachments thereto, The ROD is attached as Appendix A,

“Remedial Action” shall mean those activities, except for Operation and Malntenance, to be
undertaken by the Pasticipating Parties to implement the ROD, in accordance with the SOW and the final
~ Remeqial Design and Remedial Action Work Plans and ofher plans approved by EPA,

“Remedial Action Work Plan® shall mean the document developed pursuant fo Paragraph 18 of
this Consent Dectee and approved by EPA, and any amendments therete.

“Remediaf Design® shall mean those gotivities to be undertaken by the Participating Partles to
develop the final plans and specifications for the Remedial Action pursuant to the Remedial Design Work
Plan.

“Remedial Deslgn Work Plan” shell mean the document déveloped pursuant to Paragraph 17 of
this Consent Decrse and approved by EPA, and any amendments thereto.

“Replacement Contractor™ means g contractor retained by the Sefiling Defendants fo perform the
VRP Work at the Site In the event of Dismissal of the Voluntary Remediation Party.

“Riverbank’ shall mean the Subarea of the Site located between the Uplands and the Sediments
Syberea,

“Section” shall mean & portion of this Consent Decree identified by a Roman numersl,

“Sediments Subarea™ shall mean the Subarea of the Site for which sediment remediation is
required under the SOW and the ROD, '

“Setiling Defendants” shall mean the City of St. Marles, Carney Produots Company Lid., and
U.8, Bank Natlonal Assoclation, as Trustes of the Testamentary Trust of Mllo P, Flannery fho Jerome F,
Nevin; Testamentary Trust of Milo P, Flannety fbo Charles O'Mallsy; Living Family Trust of Maud .
Flannery fbo Jerome F, Nevin; Living Family Trust of Maud O, Flannery fho Charles O'Malley; Living
Charitable Trust of Maugd O. Flannety fbo Gonzaga Unlverstty; Living Charltable Trust of Maud Q.
Flannery fbo Gonzaga Preparatory School; Testamentary Trust of Aileen Flannery Nevin, Fund A fbo
Jobn C, Nevin; and Testamentary Trust of Aileen Flannery Nevin, Fund B fbo John C, Nevin, Jerome F,
Nevin and Charies O*Malley '

United States et al, v. Clly of St. Maries, et al. 5
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“Siie” shall mean the St, Mares Creosote Superfuind Site, located within the boundaries of the
Coeur ¢’ Alene Reservation, in the Clty of St. Maries, Benewsah County, Idaho, with the legal description
being Sectlon 22, Township 46, Rangs 2, West of the Bolse Meridlan, and depicted generally cn the mep
attached as Appendix C,

*State® shall tnean the State of Idaho

“Statement of Work” or “SOW” shall mean the statement of work for implementation of the
Remedial Deslgn, Remedial Action, and Operation and Malntenance at the Site, as set forth in Appendix
B to this Consent Decres and any modiflcations mads in accordance with this Congent Decree,

“Subarea” shall mean those distinot areas of the Site requiring remediatlon that include the
Uplands, the Riverbank, and the S8ediments Subarea,

“Termination” shall mean Termination of the Guaranteo Agreement,

“Transfer” shall meat: to sell, assign, convey, feass, morigage or grant a secwrity Interest in, o
where used as a noun, 4 sale, asslgnment conveyance, or ofher disposition of any interest by operation of
law or otherwise,

“Tribal Futurs Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, that the Tribe incurs in ifs suppott agenoy role under this Consent Decree in reviewing or
developing plans, reports and other items pursnant to this Consent Decres, verifying the Work, or
otherwlse implementing, overseeing, or enforeing this Consent Decree, including, but not Himited to,
payroll costs, contractor gosts, travel costs, laboratory costs, the costs incurred pursuant fo Sections VII
(Remedy Review), IX (Access and Institutional Controls) (Including, but not limited fo, {he cost of
attorney {ime and any montes paid to secure access), and XV (Emergency Response). Tribal Future
Response Costs shall also Inelude all Tribal Interlm Response Cosis,

“Tribal Interlm Responss Costs” shall mean all costs, Including direct and {ndirect costs, (a) patd
by the Tribe itt connecflon with the Site between June 30, 2009, and the Effective Date, or (b) incurred
prior t¢ the Bffective Date but paid after that date.

“Triba! Past Response Costs” shall mean all costs, Including, but not limited fo, direct and
Inditect costs, that the Tiibe pald at or in connection with the Site through June 30, 2009.

“Ttibe” shall mean the Coeur d*Alens Tribe of Indians.
“United States” shall mean the United States of America.

“Uplands” shall mean the Subares of {he Site containing both Upland Portion 1 and Upland
Portion 2,

“Upland Portion 1" shall mean the property parcels within the boﬁndary of the Site owned by
Carney Produets Co, Lid and more speoifically described by the legal description In Appendix E,

“Voluntary Remediation Party™ (*“VRP") shall mean ARCADIS U.S,, Ine.,, the party retained by
the Settling Defendants under a Guaranteed Remediation Program Agreement dated September 26, 2005
to undertake remedial actions at the Site,

o LA T

4
“YRP Work” shall ntean all “Work” related to Impacts from historic wood tieatment sotivitles at
the Site except for any activities thal may be necessary in order to remediate contarnination in the
sediments located in the Sediments Subarea {o a concentration more restrictive than 100 mg/kg TPAH or
the equivalent for individual PAH analytes ldentified as Contaminants of Concern ot Table 25 of the
ROD,

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of CERCLA,
42 U,8.C, § 9601(14); (2} any pollutant or contamninant under Section 101(33), 42 U.S.C. § 9601(33); (3)

United States et al. v. City of St. Maries, et aZ 6
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auy “solid waste” under Section 1004(27) of RCRA, 42 U.8.C, § 6903(27}); and (4) any *hazardous
materigl” under state law,

“Work" shall mean all actlvities and obligations, except those required by Section XXV
{Retention of Records), and Including the VRP Work, that Settling Defendants are required to perform
under this Consent Decree,

V. GENERAL PROVISIONS

5. Qbiectives of the Parties. The objectives of the Parties In entering into this Consent
Dectee avs to protect public health or welfare or the environment at the Stie by the design,
fraplementation and O&M of response actlons at the Site by the Participating Partles, to reimburse
responss ¢osts of the Plaintiffs, and to resolve the claims of Plaintiffs against Setiling Defendants as
provided in this Consent Decree.

6. Commitments by Sattling D nts and Participating Par ies.

a, The Settling Defendants shall finance end perforin the Work, and the Voluntaty
Remedlatlon Party shall perform the VRE Work, in acoordance with this Consent Decree, the ROD, the
SOW, and all work plans and other plans, standards, spesifications, and schedules set forth herein or
deyeloped by the Partlelpating Partles and approved by EPA pursuant to this Consent Decree, The
Particlpating Partles shall also reimburse the United States and the Tribe, vespectlvely, for Past Response
Costs arid Tribal Past Response Costs and Future Response Costs and Tribal Future Responses Costs as
provided in tlis Consent Decree,

b, The obligations of Settling Defendants to finance and perforin the Work and to
pay atnounts owed the Unifed States and the Tribe under this Consent Decree ere joint and several, With
respeot to the VRP Work, including the payment of any stipulated penaltles in connectlon fherewith, the
Voluntary Remediation Party’s obligations ate also joint and several with those of the Settling Defendants
untll Disnyissal, subject fo the provislons of Paragraph 13, In the event of the insclvency or other faflure
af any one or more Participating Paities fo implement the requirements of this Consent Dectes, the
remalning Participating Parties shall complete all such requirements, except that the Voluntary
Remedistlon Party Is only obligated to Implement the requirements of this Consent Decres to the extont it
relates fo the VRP Work untif Dismissal, subject fo the provisions of Paragraph 13,

7. Complignce With Applicable Law, All activitles undertaken by the Particlpating Parties
pursuant to this Consent Diecree shall be parfermed in acoordance with the requirements of alf applicable
federal, state, and tribal laws and regulations, The Particlpating Partles must also comply with gll
applicable or relevant and appropriate requirements (ARARS) of aHl Federal, state, and Tribal
environmental laws as sef forth In the ROD and the SOW. The activities conducted pursuant to this
Consent Decree, If approved by BPA, shall be considered to be consistent with the NCP.

B, Parmits,

& As provided in Section 121(6) of CBRCLA and Section 300.400{¢) of the NCP,
no permit shall be requited for any portion of the Work conducted entirely on-site (i.e., within the greal
extent of contamination or in very close proximily fo the contamination and necessary fm implemantation
of the Work), Where any portion of the Wotk that is not on-site requires a federal, state, or fribal permit
or approval, the Partlcipating Pavties shall submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals. '

b, The Participating Partles may seek re[ief under the provisions of Section XVIII
(Force Majeurs) of this Consent Decres for any delay in the perforinance of the Work resulting from a
faifure to obtain, or & delay in obtalning, any permit required for the Work.

United States et al. v. Cily of St. Maries, et al . 7
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¢ ‘This Consent Decree is not, and shall not be construed to be, a permit issued
pursvant to any federal, state, or tribal stafute o regutation,

g, Notlce fo Successors-in-Tiile,

8, For any real property owned or controlled by Owner Settling Defendants located
at the Site, Owner Seitling Defandants shall, within 15 days after the Bffective Date submif to BPA for
review and approval and to the Tribe for review a proposed notice to be filed with the appropriate land
records office that provides a description of the real property and provide notice to all successors-in-title
that the real property Is part of the Site, that BFA has seleoied & remedy for the Sife, and that pofentially
responstble parties have entered inte g Consent Deoree requiring Implementation of the remedy, The
notfce shall also describe the Jand use restrictions, if any, set forth in Paragraphs 32.b and 33.b, Such
notice(s) shall ideniify the United States District Court In which the Consent Decree was filed, the name
and clvi] action number of this case, and the date the Consent Decree was entered by the Court, Owner
Settling Defendants shall record the notice(s) within 10 days of EPA's approval of the notices, Owner
Seifling Defendants shall provide BPA with a certlfied copy of the recorded notice(s) within 10 days of
recording stich notlce(s).

b, Owser Seftling Defendants shall, at least 60 days prior to any Transfer of any
real property located at the Site, glve written notlce: (J) to the transferes regarding the Consent Decree and
any Institutlonal Controls regarding the real propetty, and (i) fo EPA and the Tribe regarding the
proposed Transfer, including the name and address of the transferee and the date on which the transferee
was notifted of the Consent Dectee and any Instifutlonal Controls,

¢, Owner Settling Defendants may Transfer any reel property located at the Site
only if; (1} any Proprietary Controls required by Paragraph 32.0 have been racorded with respect to the
real property; or (2) Owner Seitling Defendants have obtained an agresment from the transferee,
enforceable by Settling Defendants and the United States, to (1) allow access and restrlot land/water use,
pursuant to Paragraphs 33.a and 33.b, (it} record any Proprietary Controls ot the real property, pursuant
to Paragraph 33,¢, and (i) subordinate its rights to any such Propriefary Controls, pursuant fo Parageaph
33.¢0, and EPA has approved In writing the agresment. If, after a Transfor of the real propetty, the
transferee fails to comply with the agreement provided for in this Pavagtaph 9., the Owner Seitling
Defendants shall take all reasonable steps to obtain the transferee's compliance with such agreement, The
United States mzy seek the trensferee’s compliatice with the agreement and/or assist the Owner Settling
Defendants In obtaining compliance with the agresment. Setling Defendants shall relmburse the Unlted
States in accordanco with the procedures [n Seetlen XVI (Paymonis for Response Coats), for all costs
inourred, ditect or indirect, by the United States regarding obtaining compliance with such agresment,
including but not limited fo the cost of attornsy time,

d.

In the event of any Transfer of real property looated at the Site, unless the United States otherwise
consents in writing, Settling Defendanits shall continue to comply with their obligations under the Consent
Decree, ineluding, but not limited to, thelr obligation to provide and/or secure aceess and Institutional
Controls, and to abide by such Institutional Controls,

VI. PERFORMANCE OF THE VRP WORK BY VOLUNTARY REMEDIATION PARTY

10 Retention of a Voluntary Remediation Party, The Setiling Defendants have retalned a
Voluntaty Remediation Parly to perforin the VRP Work as descrlbed in Sections VI (Performance of the
VRP Work by Voluntary Remediatlon Party), VI (Remedy Review), VIO (Quality Assurance, Sampling
and Data Analysis), and XV (Emergency Response) of this Consent Decree and fo safisfy cerfain other
obligations of the Sefiling Defendants under this Consent Decres ag expressty referenced and defined
herein, Notwithstanding the Settling Defondants’ retention of & Voluntary Remediation Party, each of the
Patticipating Partles is obligated jointly and severally with respect to the VRP Work,

United States et al. v. City of St. Maries, ex‘ m’ 8
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I1. Brnforcement Discretlon,

£ Where this Consent Decree assigns a requirement to the Participating Partles, the
United States and the Tribe shall each retain thelr respsctive authority 1o enfores the terms and
conditions of this Consent Deores egainst any of the Partleipating Parties, Notwithstanding this
authorlty, BPA acknowiedges that the Voluntary Remediatlon Party will be the party primarily
responsible for the performance of the VRP Work as defined In the SOW and any work plans referenced
therein or subsequently submitted thereunder, and in ifs enforcement disoretlon, EPA will initialiy seok
perforimance, corrective measures, and stipulated penalties for noncomplance with those requirements
only from the Volunitary Remediation Patty, unless and until:

i, the Voluniary Remediation Party fails to perform the VRP work, take
cotrectlive measures required by EPA, or pay stipulated penalties in
accordance with this Consent Decree;

i, the Voluntary Remediation Parly is dismissed from its obligations
pursuant fo Paragraph 13 under this Consent Decree;
il the terms of this Consent Decree are otherwise unenforcesble against the

Voluntary Remediation Party; or

iv, EPA notlfles the Participating Partles of the completion of the Work
pursuant to Paragvaph 80(b} of this Consent Degree,

b. If any of the condltions described in Pavagraphs 11.a.8.,11.a.i8,, 118,11, or 11.a.0v,
ocour, EPA shall immedietely thereafter seek performance, corrective measures, and stipulated penalties
for noncompliance with the terms of this Consent Decree from Settling Defendants,

g, The Settling Defendants may sesk to achleve compliance or to remedy
circumstances glving rise to the issuance of a Work Takeovoer Notlee by EPA pursuant to Paragraph 98
hereln through the selection and employment of a "Replacoment Confractor,” using the procedures set
forth in Paragraph 13 of this Consent Deoree.

12.  Termination. The Paticipating Parties shall Immediately notify RPA and the Tribe in the event
of Termination (*Notice of Termination™}. In the event of Termination, the Voluntary Remediation
Party shall be Dismlssed from the Consent Decree In accordance with the terms of Paregraph 13 aod the
Settling Defendants shall propose a Replacement Condractor to EPA In accordance with the ferms of
Paragraph 13, Termination of the Guarantee Agreement shall have no sffect on any of the Settling

Defendants’ obligations under this Consent Dectee,
13, Supplementation, Dismissal, and Replacement of the Yoluntary Romediation Party.

2 Supplementation of the Volunfary Remediation Party. To the extent remediation
{s required for sediments fo a concentration tore restrictive than 100 mg/kg TPAH or the equivalent for
individual PAH analytes, the Ssitling Dafendants shall have thtes (3) days from EPA's approval of the
Verification of Excavalion Voluimes Report to provide written notice to BPA elther: (f) that ARCADIS
wiil remediate sediments to the approved standard, in which case the Partles will jointly move the Court
to amend the Consent Decree such that the definition of “VRP Work” shall be the same as the definition
of “Work” under this Consent Dectes, or {{i) that ARCADIS will not remediate sedimonts to the approved
standard, In which cese, (A) the Seftling Defendants shall proposs in thelr weltten notice an additionsl
vemediation contractor (“Sediment Contractor™) to conduct sediment remediation in compliance whth the
ROD and SOW necessary to comply with the approved standard and (B) the Settling Defendants shall
provide an additional Performance Guarantee as described In Paragraph 52(a) (f) for that pottion of the

Work,

A
United States et al. v. City of St. Maries, et al,
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b, Dismissal of the Voluntary Remediation Party, Upon Termination or a Work
Takeover, the Veluntary Remediatlon Party will no lonper remain subject to the requirements of this
Consent Decree except for the requirements In Paragraph 13(c); provided, however, that in the event that
implenentation of a Work Takeover Is disputed by any Participating Party pursuant to Seotion XIX
(Dispute Resolution) of this Consent Decree, the Voluntary Remediation Party shell remain subject to all
requirements of this Consent Decree during the resolutlon of that dispute,

¢, Upon Dismissal as described in Paragraph 13(b), the Voluntary
Remediation Party shall no longer be iiabie for any remaining obligations under this Consent Decree
including the implementation of the YRP Work, provided that the former Voluntary Remediatlon Party
shall continue to perform such detivitios as may be necessary fo preserve and protect the Site until the
Replacement Contractot takes over and shall comply with any applicable provisions under Sections XIIX
(Assurance of Ability to Complete Work), XXIV (Access to Information), XXV (Retention of Records),
XVII (Indemnification and Insurance) (solely to the extent that such indemnification and Insurance
pertains to actlvities necessary to preserve and protect the Slte umtil the Replacement Contractor takes
over or fo the petjod before Dismissal), and shall remain responsible for the payment of Future Response
Costs and Tribal Future Respanse Costs under Section X VI (Reimbursement of Response Costs) (but
only to the extent such costs were incurred in cohnectlon wlth activities necessary to preserve and protect
the Site until the Replacement Contractor takes over or during the period before Dismissal), and Seetlon
XX (Stipulated Penalties) (but only to the extent such Stipulated Penaltles were assessed for
noncompliance by the former Voluntary Remediatlon Party in connectlon with activities necessary to
preserve and protect the Site until the Replacement Contractor takes aver or before dismissal). The
Voluntary Remediation Party’s obligations wnder Sectlon XIII shall terminate upon the earller of: {a)
payment and/or pesformance by the Voluntary Remediation Party in full of all Guaranteed Obligations (as
deflned in the Guarantee Agresment, attached hereto as Exhibit D) in accordance with this Consent
Deciee, ns evidonced by EPA’s issuance of a certificate of completion in accordance with the terms of
this Consent Decrae; or (b) the substitution by the Voluntary Remediation Party or Seithng Defendants of
a different financial assurance mechanlsm in accordance with Section X111 as consented fo in writing by
EPA. The Voluntary Remedlation Patty specifically acknowledges and agrees that, upon the ogeutrence
and during the continuance of a “Work Takeover” as speoiffed in Section XXI, at the election of BPA, the
Yolurntary Remediation Party shall immediately upon written demand from EPA deposit into an account
specified by EPA, in Immediately avallable funds and without setoff, counterelaim, or condition of any
kind, a cash amount up to but not exceeding the estimated cost of the remaining VRP Work to be
performed as of such date, as detormined by EPA.

d. Replacement of the Volumary Remediation Party,

1 Within 21 days of BPA’S receipt of a Notice of Termination under
Patagraph 12, the Seitling Defondants shall propose in wrlitng, for EPA*s prior wiitten approval, aflera
reasonable opportunity for concurrent review and comment by the Tribe, a peemanent Replacement
Contractor for the Voluntary Remediation Party, EPA, upon wrltten request of the Settling Defendants,
may extend such time perlod, At any time, In Its discretlon, EPA may require the Seitling Defendants to
obtain & temporary contractor to perform the VRP Work or Work while a permanent Replacement
Contractor is being Identified,

i, IfBPA disapproves a proposed Replacement Contractor pursnant to
Paragraph 13(d)(i} or a Sediment Contractor pursuant to Pacagraph 13(a), EPA will notify Settling
Defendants in writing explatning the reasons for the disapproval, Settling Defendants shall submit to
BEPA and the Trlbe a list of contractors, Including the qualifications of each contractor, that would be
acceptable fo them within 10 days of receipt of EPA’s disapproval of the contractor previously proposed,
EPA will provide written notice of the names of any contractor(s) that it disapproves and an authotization
to proceed with respect to any of the other confractors. Seltling Defendants may select any contractor
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from that list that is not disapproved and shall notlfy EPA and the Tribe of the name of the contractor
selected within 21 days of EPA's authorization to proceed.

i, If EPA falls to provide written notlee of its authorization to proceed or
disapproval as provided In Paragraph 13(d)(1) and (d)(ii) and this failure prevents the Particlpating Pariles
from meeting one or more deadlines In a plan approved by the EPA pursuant to this Consent Decree,
Parficipating Partles may seek reltef under the provistons of Section XVIII (Force Majeure) hereof,

iv. If the Settling Dofendants elect to seek to remedy the clrcumstances
glving rise to a Work Takeover Netlee by replacerasont of the Voluntary Remediation Party, they shall,
within the perlod provided in Pavagraph 98(a), propose in writing, for BPA's prior written approval, after
a reasongble oppottunity for concurrent review and comiment by the Tribe, a permanent Replacement
Contractor for the Voluntary Remediation Party. BPA, upon wrltten request of the Sefiling Defondants,
may extend such time period, Atany time, in its discretion, BPA may require the Settling Defendants to
abtain a tempotary contractor to perform the Wotk while a permansent Replacemnsnt Contractoy Is being
" Identified. 1f EPA disapproves a proposed Replacement Contractor pursuant to this subparagraph 13.d.1v,
it may elther implement the Work Takeover pursuant to Paragraph 8 or, after providing a written
notification explaining the reasons for the disapproval, order the Settling Defendants to follow the
procedures set fotth in subparagraph 13.d.11 for selectlng a Replacement Contractor,

14, Crlteria for Replacement Contractor or Sediment Contractot, Pursuant to this Section,
Settling Defendants must submit in writing to EPA and the Tribe the proposed Replacement Contractor’s
or Sediment Contractor’s qualifications and demonstrate that it hes a quality system that complies with
ANSI/ASQC E4-1594, “Speoifications and Guldelines for Quality Systems for Environmenta! Data
Collection and Environmentat Technology Programs,” (Ametican National Standard, Jamuary 5, 1995),
by submitting & copy of the proposed contractor's Quality Management Plan (QMP). The QMP should
be prepared In accordance with “EPA Requirements for Quality Management Plans (QA/R-2)"
(EPA/240/B-01/002, March 2001) or equivalent documentafion as deteninined by EPA,

15.  Notlce to Proposed Replacement Contractor or Sediment Contractor, Seftling Defendants
shall submit the following information to any potenils] Replacement Contractor or Sediment Contractor;

a, a copy of this Consont Dectes;
b, notice that any Replasement Contracter of Sediment Contractor shall be subject
to prior EPA approval, -

16, Amendinent to the Consent Dacree for Dismissal of Voluntary Remediation Party. Upon
Dismissal of the Voluntary Remediation Party under Paragraph 13, the Partles will soek the Court’s
approval of an amendment to this Consent Decree, pursuant fo Sectlon XXX (Modification) to dismiss
the Voluntary Remedietion Patty, but only upon resclution of any existing dispute under Paragraph 13,6
pursuant to Section XIX (Dispute Resolution) of this Consent Decree, The Settling Defendants and the
Voluntary Remediation Party agres not to oppose such request for Court approval,

17 imedial ton,

a, Within 90 days after the effective date of this Consent Decree the Participating
Partles shall submit to EPA and the Trlbe a draft work plan for the design of the Remedial Action at the
Site ("Remedial Design Work Plan” or “RD Work Plan®), The Remedial Deslgn Work Plan shall provide
for deslgn of the retedy sot forth in the ROD, in accordance with the SOW and for achievement of the
Performance Standards and other requirements sot forth in the ROD, this Consent Deerse and/or the
SOQW. Upcn its approval by BPA, the Remedial Deslgn Work Plan shall be incorporated into and become
enforceable under this Consent Decree, Within 60 days after the receipt of BPA comments on the Draft
RD Work Plan the Particlpating Parties shall submit to EPA and the Tribe s Health and Safety Plan for
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fleld design actlvities which cenforms fo the applicable Oceupational Safsty and Health Administration
and EPA requitements includlng, but not limited to, 29 CE.R, § 1910.129,

b, The Remedlat Design Work Plan shall include plans and schedules for
implementation of alt remedial design and pre-design tesks Identified in the SOW, including, but not
limited to, plans and schedulos for the completion of: (1) design sampling and analysis plan Including, but
not limited to, 2 Remedial Deslgn Quality Assurance Project Plan (RD QAPP) in accordance with Sectlon
VI (Quality Assurance, Sampling and Data Analysls)); (2) a Construction Quality Assurance Plan; (3)
at Institutional Contro] Implementation and Assurance Plan; and (4) a schedule for completton of the
Remedial Action Work Plan.

c. Upon approval of the Remedial Deslgn Work Plan by EPA, with a reasonsble
epportunity for concurrent review and comment by the Tiibe, and submittal of the FHealth and Safety Plan
for all fleld activities to BPA and the Tribe, Participating Partles shall implement the Remedial Design
Work Plan. The Particlpating Partied shall submit to EPA and the Tribe afl plans, submiitals and other
delivergbles required under the approved Remedial Deslgh Work Plan in accordance with the approved
schedule for review and approval pirsuant to Sectlon X1 (EPA Approval of Plans and Other
Subtnlssions), Unless otherwlse directed by BPA, Partlcipating Parties shall not commence further
Remedial Desipn gotivities at the Slte prior to approval of the Remedial Destgn Work Plan,

d, The preliminary destgn submlffat shall includs, at a minlmum, the following: (1)
deslgn oriteria; (2) results of treatability studies; (3) results of addltional field sampling and pre-design
work; (4) project delivery strategy; (5) preliminary plans, drawings and sketches; (6 required
speclfications in outline form; and {7) prefiminary construction schedule.

Q. The prefinal design-submiﬂél, If required by BPA or if independantly submitted
by the Paxticipating Paities, shall be a continuation and expansion of the preliminary design. Any value
engineering proposals must be identlfied and evaluated during this review.

fi The final desipn submitial shall include, at a reiplmum, the following: (1) final
plans end specifications; (2) Operation and Maintenance Pian; (3) Constraction Quality Assurance Project
Plan (“CQAFP"); (4) Fleld Sampling Plan (directed at measuiing progress towards meeting Performance
Standavds); and (5} Contingency Plan, The CQAPP, which shall detail the approach to quality assurance
during construetion activities af the Site, shatl specify a quality assurance official (*QA Officlal™),
independent of the Supervising Contractor, to conduct a quallty assurance program during the
construction phase af the project,

18, jal Actlon,

a. . Within 60 days aﬁer the approvai of the final deslgn submittal, Paz’ticipathsg
Parties shall submit to BPA and the Tribe a work plan for the performanee of the Remedial Action af the
Site (“Remedial Action Work Plan™). The Remedial Action Work Plan shall provide for constructlon and
Implementation of the remedy sef forth in the ROD and the ICTAP and achievement of the Performance
Standards, in accordance with this Consent Decree, the ROD, the SOW, and the design plans and
specifications developed In accordance with the Remedial Design Work Plan as approved by EPA, Upon
its approval by EPA, the Remadlal Action Work Plan shall be incorporated info and becoms enforceable
under this Consent Decree. At the same time as they submit the Retnedial Action Work Plan,
Participating Partles shall submit fo EPA and the Tribe a Heelth and Safoty Plan for field activitles
required by the Remedial Actlon Work Plan which conforins to the applicable Occupatlonal Safaty and
Health Adminisitation and EPA requirements inctuding, but not limited to, 2 C.F.R. § 1910.120.

i, The Remedlal Actlon Work Plan shall include at least the following applicable
elements outlined and required by the approved SOW: {1) schedule for completion of the Rermedial
Action; (2) groundwater monitoring plan; (3) methods for satisfying permitting requirements If necessary;
4} methadofogy for implementation of the Operation, Maintenangs aud Monitoring Plan; (5) methodology
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for implementation of any Contingency Plan; (6) consiruction quality control plan (by constructer); (7)
procedures and plans for the decontamination of equipment and the dlsposal of contaminated inaterials;
and {8) & scheduls for implementation of Institutional Controls, The Remediel Action Work Plan also
shall Include the methodology for implementation of the Construction Quality Assurance Plan and a
schedule for implementation of all Remedial Action tasks 1dentified in the final deslgn submittal,

< Upon approva! of the Remedlat Actlon Work Plan by BPA, with a reasonable
epportuntty for concurrent veview and comment by the Tribs, Participating Partles shall implement the
sctivities requlred under the Refedlat Action Work Plan. The Participating Partles shall submit to EPA
and the Tuibe al} plans, submittals, or other dellverables raquired uader the approved Remedial Action
Work Plan In accordance with the approved scheduls for review and approva! pursuant to Seotion X1
(EPA Approva! of Plans and Other Submissions), Unless otherwise directed by EPA, Participating
Partles shall not commence physlea! Romedial Action activities at the Site prior to approval of the
Remedial Action Work Plan,

19, The Particlpating Parttes shall continue to Implement the Remedial Action and O&M
untfl the Performance Standards are achieved and for so long thereafter as is otherwlse required under this
Consent Decree.

20, Modification of the SOW or Related Work Plags.

a IfEPA determines that modification to the work specified in the SOW and/or in
work plans developed pursusnt to the SOW Is necessary to achleve and maintain the Performance
Standards or to carry out and maintain the effectiveness of the remedy set forth in the ROD, EPA may
requlre that sych modification be Invorporsted in the SOW and/or such work plans, provided, however,
that & modification may only be required pursuant to this Paragraph to the exfent that it is consistent with
the scope of the remedy selected In the ROD, .

b. For the purposes of this Paragraph 20 and Pavagraphs 59 and 60 only, the “scope
of the remedy selected in the ROD is set fotth In pages 2-3, and 59-63 of the ROD.

e, If Partleipating Parties object to any modification defermined by BPA to be
necessary pursuant to this Patagraph, they may seek dispute resolution pursuant to Section XIX (Disputs
Resofution), Paragraph 78 (record review). The SOW and/or refated work plans shall be modified in
accordance with final resolution of the dispute,

d. Partlcipating Parties shall implement any work required by any modifications
incorporated In the SOW and/or in work plans develaped pursuant to the SOW In accordance with fhis
Paragraph.

e, Nothing in this Paragraph shall be construed to limit EPA's authority to require
per:t‘ormance_of Further Rosponse Actlons as othorwise provided In this Consent Decree,

21, Participating Parties acknowledge and agree that nothing In this Consent Decree, the
SOW, or the Remedial Design or Remedial Action Work Pleng constitutes a watyanty or representation of
any kind by Plaintiffs that compliance with the work requirements set forth in the SOW and the Work
Plans will achieve the Performence Standards.

22, a  Participating Parties shall, prior fo any off-Site shipment of Weste Material from
the Slte to an out-of-state waste management facHity, provide writfen nofification to the appropriate state
environmental officiat in the receiving facilify's state, to the EPA Project Coordinator, and to the Tribe of
such shipment of Waste Material, Flowever, this notification requirsment shall not apply to any off-Site
shipments when the total volume of all such shipments will not exceed 10 cubic yards,

I8 The Participating Partles shall include in the writien nofificafion the
following information, where avalleble; (1) the name and Jocatlon of the facility to which the Waste

Unfted States et al. v. Clty of St. Maries, et al. 13
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Material Is fo be shipped; (2) the type and quantity of the Waste Materlal to be shipped; (3) the expected e
schedule for the shipment of the Waste Matetial; and (4) the method of transportation. The Participating
Partles shall notify the sfate in which the planned recelving faellity 1s located of major changes'in the
shipment plan, such as & decision to shlp the Waste Material to atother facility within the same state, or to
a facllity in another state.

il. "The identlty of the recelving facility and state will be determined by the
Partiolpating Parties following the award of the confract for Remedial Action construction. The
Patticipating Parties shall provide the Informatton vequlred by Paragraph 22.a as soon as practicable after
the awatd of the contract ang before the Waste Matevlal is actually shipped, -

b. Bofore shipping eny hazatdous substances, pollutants, or contaminants froin the
Site to an off-site locatlon, Participating Partles shall obtain EPA’s certification that the proposed
recelving facility is operating in compliance with the requirements of CERCLA Sectlon 121{d)(3) and 40
C.F.R, 300,440, Participating Parties shall only send hazardous substances, pollutants, or contaminants
from the Site to an off-site facility that complies with the requirements of the statutory provision and
regulations cited in the preceding senfence. L RN

VYIL. REMEDY REVIBW

23, Perlodic Review. The Participating Parties shall conduct any studies and investigations
as requested by BPA, after consultation wlth the Tribe, in order to permit EPA to conduet reviews of
whether the Remedial Action is proteciive of human health and the environment at least every five years
as required by Sectlon 121 of CERCLA and any applicable regulatlons,

24,  EPA Selectlon of Further Response Actions. If EPA defermines, at any time, that the

Remedial Actlon Is not protectlve of human heelth and the environment, BPA may select further response
actions for the Site In accordance with the requirements of CERCLA and the NCP,

25.  Opportunity To Comment, The Partiolpating Perties and, if required by Sections
113(k}(2) or 117 of CERCLA, the publlc, will be provided with an opportuntity to comment on any
Further Response Actions proposed by EPA as a result of the review conducted pursuant to Secfion 121
of CERCLA and to submit written comments for the record duting the commment perlod.

26, fcipating Pactfss' Obligation To Perfor riher Responise Actions, If EPA selects
Purther Response Actlons for the Site, the Participating Parties shall undertake such Further Response
Actlons to the extent that ihe reopener conditions In Paragraph 94 or Paragraph 95 (United States'
reservetions of lability based on unknown condlitions or new information) are satisfied, provided
however that the Voluntary Remediation Party shall only be responsible for any such Further Response
Actions that Involve VRP Work. The Particlpating Patties may invoke the procedurss set forth in Section
X1X {Dispute Resolution) to dispute (1) EPA's determination that the reopener conditions of Paragraph 94
or Paragraph 95¢f Section X X1 {Covenants Not To Sue by Plaintiffs) ave satisfied, (2) EPA's
determination that the Remedial Action Iz not protective of human health and the environment, or (3)
BPA's selcction of the Further Respense Actlons, Disputes pertalning to whether the Remedial Action Is
protestive or to EPA’s seleotion of Further Response Actions shall be resolved pursuant {o Paragraph 78
{record review),

27, Submissions of Plans, If the Patiicipating Parties are required fo perform the Further
Response Actions pursuant to Pavagraph 24, they shall submit a plan for such work to EPA for approval
In accordance with the procedures set forth in Section VI (Performance of the VRP Work by Voluntery
Remediation Party} and shall implement the plan approved by EPA 1ty accordance with the provisicns of LA
this Decree.

Al
7l
&
|
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VIII, QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

28, The Particlpating Parties shell use qualily assurance, quallty confrol, and chain of custody
procedures for a1l freatabilfity, design, compliance and monitoring samples in acccrdanco with “EPA
Requirements for Quality Assurance Project Plans (QA/RS)" (EPA/240/B-01/003, March 2001)
“Guidance for Quality Assurance Project Plans (QA/G-5)" (BPA/G00/R-88/018, Fabruary 1998), and
subsequent amendments to such guidelines upon notlfication by EPA to the Patticipating Partles of such
amendment. Amended guldelines shall apply only to procedures conducted afier such notification, Prior
to the commencement of any monitoring project under this Consent Decree, the Pariiclpating Parties shall
subnit to EPA. for approval, with a reasonable opporfunity for concurrent review and coment by the
Tribe, a Quality Assurance Project Plan (“QAPP"} that Is consistent with the SOW, the NCP and
applicable guidance documents. If relevant to the proceeding, the Partles agree that validated sampling
data generated In accordance with the QAPP(S) and reviewed and apptoved by BPA shall be admissible as
evidence, without objection, in any proceeding under this Decree. The Participating Parties shall ensure
that BPA and Tribe personnel and their euthorized representatives are allawed access at reasonable times
to all laboratorfes utilized by the Particlpating Parties In Implomenting {hils Consent Decree, In addition,
the Participating Parties shall ensure that such laboratorles shall analyze all samples submitted by EPA
pursuant to the QAPP for qualily assurance monltoring. The Partlelpating Parties shall ensure that the
laboratories they utllize for the analysis of samples taken pursuent to this Decree parform all analyses
according to accepted EPA methods. Accepted EPA methods consist of those methods which are
documented in the “Contraot Lab Program Statement of Work for [norganie Analysis” and the "Contract
Lab Program Statement of Work for Organic Analysis,” dated February 1988, and any amendments made
thereto dwring the course of the implementation of this Decres; however, upon approval by BPA, with a
reasonable opportunity for consurient review and comment by the Tribe, the Pattlcipating Pertles may use
other analytical methods which are as stringent as or more stringent than the CLP- approved methods,
The Participating Parties shall ensure that all laboratotes they use for analysis of samples taken pussuant
to this Consent Dacree participate In an EPA or BPA-equivalent QA/QC program. The Participating
Parties shall only use laboratories that have a decumented Qualify System which complies with
ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems fot Environmental Daia
Cofllection and Environmentat Technology Programs,” (American Netional Standard, January 5, 1995},
and *EPA Requirements for Quallty Management Plang (QA/R-2),” (BPA/240/B-01/002, March 2001} or
equivalent documentation as defermined by EPA, BPA may consider laboratories acoredited under the
National Environmental Laboratory Aceteditation Progrem (NELAP) as meefing the Quality System
requirements, The Participafing Partles shall ensure that all field methodologies utilized In collecting
samnples for subscqucnt analysis pursuant to this Decree will be conducted in accordance with the
procedures set forth in the QAPP approved by EPA.

29, Upon request, the Particlpating Parties shall aIIow split or duplicate samples to be taken
by BPA and the Tribe ot thelr authorized reprosontatives, The Parileipating Partios shall notify EPA and
the Tribe not less than 28 days in advance of any sample collection actlvity unless shorter nolice Is agreed
te by EPA and the Tribe, In addition, BPA and the Trlbe shall have the right to take any additfonal
samples that EPA of the Tribe deem necessary, Upon request, BPA and:the Tribe shall allow the
Participating Parties to take split or duplicate samples of any samples they take as part of the thefr
oversight of the Participating Partles’ implementation of the Work and VRP Work,

30,  The Partlclpating Partles shall submit to BPA and the Tribe two (2) copies of the results
of ali sampling and/or tests or other data obtained or generated by or on behalf of the Participating Partles
with respect to the Site and/or the nmp!amantatmn of this Consenit Dagres unless EPA and the Tribe agree

otherwise,

31, Notwithstanding any provision of this Consent Decree, the United States and the Tribe
hereby retains all of thelr information gathering and inspection authorliles and rights, inclnding

United States et al. v. City of St. Maries, et al, IS
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enforcement actions rolated therefo, under CERCLA, RCRA and aty other applicable statutes or
regu[attons

1X. ACCESS AND INSTITUTIONAL CONTROLS

32,  Ifthe Site, or any other real property where access or land/water use restrictions are
needed, is owned or controlied by any of Settling Defendants:
a, such Seftling Defendants shall, commencing on the date of lodging of the
Consent Decree, provide the United States, the Tribe, the Participating Paities, and their representatives,
Inciuding contractors and subconiractors, with access at all reasonable times fo the Site, or such other real
propertly to conduct any activity regarding the Consent Decree including, but not timited te, the following
sotivities:

{1} Monitoring the Work and VRP Work;

@) Verifying any data or information submiited to the United States or the
Tribs;

(3) Conducting investigations regarding contamination at or near the Slte;

4} Obtaining samples;

(5 Assessing the need for, planning, or implementing additional response
actions at or near the Site;

(6) Assessing implementation of quality assurance and qualify control

practices as dofined In the approved Quality Assurance Project Plaus;

(M Implementing the Work and VRP Work pursuant o the conditions set
forth in Paragraph 98 {Work Takeover);

@& Inspecting and copylng records; operating logs, contracts, or other
documents maintained or generated by Seltling Defendants or their agenis, consistent with Sectlon XXIV
(Access to Information); . ;

'C)) Agsessing Particlpating Partles' compliance with this Consent Decree;

am Detormining whether the Site or other real propetty fs belng used Ina
manner that 1s prohibited or restricted, or that may need to be prohibited or restrieted, under the Consent
Decree; and

. {1n Implementlng, monitoring, maintaining, reporting on and enforeing any
Institutlonal Controls and the requirements of the ICIAP,

b, cominencing on the date of ledging of the Consent Decree, such Settling
Defendan:s shall not use the Slte, or such other real property, in any manner that BPA defermines will
pose an unacceptable risk to human health or to the environment due fo exposura fo Waste Materials or
interfere with or adversely affect the implementation, Infegrity, or protectiveness of the Remedial Action.
The resitictions shall include, but not be imited to, protecting the Integl ity of the subsurface stabHization
and restricting groundwater use; and

c. stich Settling Defendants shall;

(1} execute and record In the appropriate land records office Proprietary Confrols
that: () grant a right of access to conduet any activity regarding the Consent Dectee including, but not

United States et al, v. Clity of St. Maries, et al. 16
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limited to, thoss actlvities listed in Paragraph 32.a, and (i) grant the right to enforce the land/water use Sy
resirlotions set fouth in Paragraph 32.b, including but not limited to, the specifio restrictions Hsted therein
and any land/water use restrictions listed in the ICIAP, as further specified in Paragraph 32.0(2)-(4).

@) () The Proprletary Controls that prant a right of access pursuant to
Paragraph 32(c)(1){) shall be granted to (A) the othey Settling Defendants and theis representatives (who
shall monitor, malntain, report on, and enforee such Proprietary Controls), (B) the United States, on
behalf of EPA, and its representatlves, and {C) the Tribe and its representatives, To the extent not
inconsistent with Idaho law, the Propristary Conirols shall Include a designation that the Tribe ls a “third-
narty beneficiary,” allowing the Tribe to maintain the right to enforee the Proprietary Controls granting a
rlght of access without acquiring an Interest in real property.

(i) The Proprietary Controis that grant the riglt fo enforce land/water use
resttlctions pursuant to Paragraph 32(c)(1(if) shall be granted to {(A) the Settling Defendants and thelr
representatives (who shall monitor, malntain, report on, and enforce such Proprletary Contm]s), and (B)
the United States, on behalf of EPA, and its representatives,

(3) In accordance with-the schedule set forth in the ICIAP, submit to BPA
for review and approval regarding such veal property:

{i} A draft Proprletary Controf that is enforeeable under State law and i3
consistent with the Uniform Environmental Covenant Act, Chapter 30, Title 55, Idaho Code, and

() A ourrent (Itle insurance commitment or other evidence of title
acceptable to BPA, which shows title to the land affected by the Proprietary Control to be free
and clear of all prior llens and encumbrances (except when EPA walves the release or
subordination of such prior liens or encumbrances or when, despite best efforts, Settllng _
Defendants are unable to obtain releass or subordination of such prior liens or ancumbrances),

(C)] within 15 days of EPA's approval and acceptance of the Proprietary
Control and the tifle evidence, update the title search and, if it is determined that nothing has occurred
since the effective date of the cornmitment, or other title evidencs, to affect the title adversely, record the
Praprietary Control with the appropriate land records office. Withln 30 days of recording the Propristary
Control, such Settling Defendants shall provide EPA and the Tribe with a finat title insurance policy, or
other final evidence of titls acceptable to EPA, and a certified copy of the original recorded Proprietary
Control showing the clerk's recording stamps. If the Proprietary Controel is to be conveyed to the United
States, the Propriefary Control and title avidenes (Including final title evidence) shall be prepared in
accordance with the U.S. Departiment of Justice Title Standards 2001, and approval of the suffloiency of
title shall be obtained as required by 40 U.8.C, § 3111,

33,  Ifthe Site, or any other real property where access andfor land/water use restrictions are
needed, is owned or controlied by persons other than Seftling Defendants, Settling Defendants shall use
best efforts to secure from such persons:

a, an agreement to provide access thereto for the United States, the Trlbe, and
Setiling Defendants, and their representatives, contractors, and subcontractors to conduct any actlvity
regarding the Consent Decres including, but not limited to, the activities listed in Paragraph 32.a;

b, an agreement, enforceabls by Settling Defendants and the United States, to
refrain from using the Site, or such other real propesty, in any manner that EPA determines will pose an
unacceptable risk to human health or the environment due fo exposure to Waste Materials or interfere
with or adversely affect the iinplementation, integrlty, or protectiveness of the Remedial Actlon, The
agreement shall include, but not be limited to the land/water use restrictions listed In Paragraph 32.b; and

¢, (1) the execution and recordation In the epproprinte land records office of
Proprietary Conirols that (1) grants a right of access to sonduct any activity regarding the Consent Decree

TR ALY
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including, but not limited to, those activitles llsted in Paragraph 32.8, and (i) grants the right to enforce
the {and/water use restrictions set forth In Paragraph 32.b, including but not limited to, the specific
restrictions listed therein and any land/water use restrictions lsted In the ICIAP,

(2 (1) The Proprletary Conivols that grant a tight of access pursuant o
Paragrapht 33(c)(1)(1) shall be granted to (A) the other Settling Dofendents and their representatives {who
shall monitor, malmaln, reporl on, snd enforce such Proprietary Controls), (B) the United States, on
behalf of BPA, and s representatives, and (C) the Tribs and iis representatives, The Propriefary Coutrols
shall Include g designation that the Tribe is & “third-party beneficiary,” allowing the Tribe to meintain the
tight to enforee the Proprietaty Controls granting = right of access without acquiring an interest in real
property,

(it} The Proprietary Controls that grant the right to enforce land/water
use restrictlons pursuant to Patagraph 33(c){1)(11) shal! be granted to (A) the Settling Defendanis
and thelr representatives (who shall monitor, maintain, report on, end enforee such Propristary
Controls), and (B} the United States, on behalf of BPA, and its representatives,

{3 In aecordance with the schedule set forth in the ICIAP, Settiing
Defendants shall submit to EPA for review and approval regarding such property:
4] g draft Proprietary Control that is enforceable under State Jlaw
and Is consistent with the Uniform Enviconmental Covenant Act, Chapter 30, Title 55, Idaho
Code, and ’

R

[§i)) a current title insurance commitment, or other evidence of title
acceptable to EPA, which shows tifle to the land affected by the Proprietary Control to be free
and clear of ail prior liens and encumbrances (except when EPA waives the releaso or
subordination of such prior fiens or encumbrances or when, despite best efforts, Settling
Defendants are unable to obtain releass or subordination of such prior liens or encumbrances)

{4y  'Within 15 days ¢f EPA's approval and acceptance of the Proprictary
Control and the fitle evidence, Seitling Defendants shall update the title search and, if it Is determined that
nothing has oceurred since the effeotive date of the comnltment, or other title evidence, to affect the title
adversely, the Proprietary Control shall be recorded with the approptiate land records office. Within 30
days of the recording of the Proprietary Control, Setiling Defendants shall provide EPA and the Tribe
with a final tltle Insurance policy, or other final evidence of fitle acceptable to EPA, and a certified copy
of the original recorded Proprietary Controf showing the clerk’s recording stamps, If the Proprietary
Control [s o be conveyed to the United States, the Proprietary Control and title svidence (including final
title evidence) shall be prepared in accordance with the U.S, Department of Justice Titls Standards 2001,
and approval of the sufflciency of title shall be obfained as requived by 40 U.S.C. § 3111,

34, For purposes of Paragraphs 32 and 33, “best efforts” includes the payment of reasonable
sums of money to obtain access, an agreemant to restrict land/water use, a Proptietary Confrol, and/or an
agresment fo release or subordinate a prior ltan or encumbrance, 1f, within 45 days of EPA’s approval of
the ICIAP, Settling Defandants have not: {8} obtalned agresments to provide access, restrict land/water
use, or record Proprietary Conttols, as requived by Paragraphs 33.e, 33.b, or 33,0, or {b) obtained,
pursuant fo Paragraphs 32,e(1) or 33.¢(1), agreemonts from the holders of prior liens or encumbrances to
" release or subordinate such liens ar encumbrances to the Proprictary Controls, Settling Defendants shall
pramptly notify the Unlted States and the Tribe In writing, and shall include in that otification a
summary of the steps that Settling Defendants have taken to sttempt to comply with Paragraph 32 or 33,
The United Sfafes may, as it deemns appropriate, asslst Seitling Dafandants in obtalning access,
agreements to restrlct landfwater use, Propristaty Controls, o the release or subordination of & prlor lien
or encumbzance, Settling Defendants shall reltmburse the United Stafes In accordance with the procedures
In Section XVI (Reimbursement of Response Costs), for all costs Incurred, direct or indirect, by the
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United States in obtaining such access, agresments to restrlct land/water use, Proprietary Controls, and/or
the release/subordination of prior liens or encumbranges including, but not limited to, the cost of attorney
time and the amount of monetaty consideration pald or just compensation,

35, I EPA determines that Institutional Controls In the form of state, tribal, or local Iaws,
regulatiohs, ordinances, zoning restrictlons, or other governmental controls are needed, Seitling
Defendants shall coopsrate with efforts by EPA, In consultation with the Tribe, or the Statc to secure and
ensure compliance with such governmental controls,

36. Notwithstending any provision of the Consent Decres, the United Stafes and the Ttibe
retain alf of their access authorities and rights, as well as all of their rights to require Institutional
Controls, Including enforcetnent authorities related therelo, under CERCLA, RCRA and any other
applicable statute or regulations,

A, REPORTING RERGUIREMENTS

37, Inaddition to any other requirement of this Consent Decree, Participating Parties shall
submif to BPA and the Tribe 1 copy each of written monthly progress reports that: (&) desciibes the actions
which have been taken toward achieving compliance with this Consent Decree durlng the previous
menth; {b) include a summary of all results of sampling and tests and &ll other data recelved or generated
by Participating Parties or their subcontractors or agents in the pravicus month; (c) identify all work
plans, plans and other deliverables required by this Consent Decree completed and submitted during the
previous month; (d) describe gl) actions, including, but nof [imited to, data collection and implementation
of work plans, which are scheduled for the next six weoks and provide other information relating te the
progress of construction, including, but net Himited to, critical path disgrams, Gantt charts and Pett chasts;
{e) include informatlon regarding percentage of completlian, unresolved delays encountered or anticipated
that may affect the futuve schedule for implementation of the Work, and a description of efforts mede to
mitigate those delays or anticipated delays; (f) Include any modifications to the work plans or other
schedules that Partlcipating Partles have proposed to EPA or that have been approved by BPA; and (g)
describe all activitles undertaken in support of the Community Relatlons Plan durlng the previgus month
and those to be undertaken in the next six weeks, Particlpating Parties shall submit these progress reports
1o EPA and the Tribe by the tanth day of every month following the lodging of this Consent Decree untti
EPA notjfies the Settiing Defendants pursuent to Paragiaph 63.b of Section X1V {Certlfication of
Completion), If requested by EPA or the Tilbe, Participating Pattles shall also provide briefings for EPA
and the Tribe to discuss the progress of the Work,

38. The Participating Parties shall notify EPA and the Tribe of any change In the schedule
desoribed in the monthly progress report for the performanes of any actlvity, including, but not thnited to,
data collectien and implementation of work plans, nio later than seven days prlor to the performance of the
aotivity,

39, Upoen the cccutrence of any svent during performance of the Work that Particlpating
Partiss are required to report pursuant to Section 103 of CERCLA or Sectlon 304 of the Emergency
Planning and Community Right-to-know Act (EPCRA), Participating Parties shall within 24 hours of the
onset of such event orally notify the Tribal Project Coordinator and the BPA Project Coordinator or the
Aiternate EFA Project Coordinator {in the event of the unavailabilify of the BPA Project Coordlnator), or,
in the event that neither the EPA Project CoordInator or Alteinate EPA Project Coordinator is available,
the Emergoncy Response Section, Reglon 1¢, Unlted States Environmental Protection Agency. These
repariing requirements are In eddition to the repor{ing required by CERCLA Section 103 or EFCRA
Section 304,

40, Within 20 days of the onset of such an event, Participating Paitles shall furnish to
Plaintlffs a swritten repott, signed by the Vcluntary Reinediation Party, setting forth the events which
occurted and the measures taken, and to be taken, in response thersto. Within 30 days of the conclusion
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of such an event, Particlpating Partles shall submit a report seiting forth all actions taken in response
thereto. :

41, Partlelpating Partles shall submit 2 coples of all plans, reports, and data required by the
SOW, the Remedial Design Work Plan, the Remedtal Action Work Plan, or any other approved plans to
BPA in accordance with the schedules set forth in such plans Partlcipating Pertles shall simultaneously
submit 1 copy of all such plans, reports and data to the Tribe, Upon request by EPA or the Tribe, the
Participating Parties shall submlt in electronic form all portions of any report or other deliverable
Pariicipating Parties are required fo submit pursuant to the provislons of this Consent Decree,

42, All reports and other documents submitted by Participating Parties to EPA and the Tribe
{other than the monthly progress reports teferred fo above) which purport to document Particlpafing
Parties compliance with the terms of this Consent Decree shall be signed by an authorized representative
of the Participating Partles,

XL EISA. APPROVAL OF PLANS AND OTHBR SUBMISSIONS

43, After review of any plan, report or other ftem which is required to be submitted for
approval pursuant to this Consent Decree, EPA, sfter reasonable opportunity for concurrent review and
comment by the Tribe, shall: {8} approve, in whole or in part, the submission; (b} approve the subtnission
upon specified conditlons; () modlfy the submisslon fo cure the deflciencies; (d) disepprove, in whoele or
in part, the submission, divecting that the Parficipating Parties modify the snbmission; or (e) any
combinetion of the above. However, EPA shall not modify a submission without first providing the
Participating Parties at least ono notice of deficlency and an opportunity to cure within 30 days, except
wheie to do so would cause serfous disruption to the Work or where previous submissjon(s) have been
disapproved due to material defeots and the deficlencies In the submlsslon under conslderation indicate a
bed faith lack of effoit to submit an acceptable deliverable.

44, Inthe event of approval, approval upon conditions, or modifieatlon by BPA, pursuant to
Paragraph 43(a), (b), or (c), the Participating Parties shall proceed to take any action required by the plan,
report, or other item, as approved or modified by EPA subject only to their right to Invoks the Dispute
Resolution progedures set forth int Sectlon XIX (Dispute Resolution) with respect to the modifications or
conditions made by BPA, In the event that EPA modifies the submission fo cure the deficiencles pursusnt
to Paragraph 43(c) and the subinission has & materiat defect, BPA retains its right to seek stipulated
penalties, as provided In Sectlon XX (Stipulated Penalttes),

43,  Resubmission of Plansg.

3 Upon recelpt of a notice of dlsapproval pursuant to Paragraph 43(d), the
Patlelpating Parties shall, wlthin 30 days or such longer tlme as specified by EPA In such notice, correct
the deficlencies and resubmit the plan, vepott, or ofher ifem for approval. Any stipulated penaities
applicable to the submission, as provided In Sectlon XX, shal! accrue during the 30-day perlod or
otherwise specified applicable cure perfod but shall not be paysble unless the resubmission is disapproved
or medified due {o a material defect as provided in Pategraphs 43 and 44,

b. Notwihstanding the receipt of a hotice of disapproval pursuant to Paragraph
43(d), the Partleipating Patties shall proceed, at the direction of BPA, fo take any action required by any
non-deficient portion of the submission. Implementation of any non-deficient portlon of & submission
shell not relieve the Participating Parties of any Hability for stipulated penalties under Section XX
{Stipulated Penalties),

46, In the event that & resubinltied plan, report or other ttem, or portion thereof, is
disapproved by EPA, BFA may again require the Participating Parties to correet the deficiencies, in
accordance with the preceding Paragtaphs, EPA also retains the right to modify or develop the plan,
reporf or other item, The Participating Parties shall implement any such plan, report, or Item as modified
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or developed by BPA, subject only to thelr right fo Invoke the procedurss set forth In Section XIX
{Dispute Resolution).

47, Ifupon resubmission, a plan, report, or item is disapproved or modifled by EPA dueto a
matorial defect, the Particlpating Pearties shall be deemed to have falled to submit such plan, report, or
ltem timely and adequatsly unless the Seitling Defendants Invoke the dispute resclution procedures set
forth in Section XIX (Disputs Resolutlon) and EPA's action Is overturned pursuant to that Section, The
provisions of Section XX (Dispute Resclution} and Section XX (Stipulated Peneltics) shall govern the
Implementation of the Wotk and accrua! and payment of any stipulated penalties durlng Dispute
Resolution, I BPA’s disapproval or modificetion Is upheld, stipulated penalties shall accrue for such
violation from the date on which the initial subinisslon was originally required, as provided in Sectlon
XX

48, All plans, repoits, and othey Htems requived fo be submitted to BPA under this Consent
Dectes shall, upon approvel or modification by BPA, be enforceable under thls Consent Decree, Inthe
event EPA approves or modifies a portion of a plan, repori, or other fem required to be submitted to EPA
under this Consent Decree, the approved ot modified portlon shall be enforceable under this Consent
Deotee,

X1 PROIECT COORDINATORS

49, Within 20 days of lodging this Consent Dectes, the Participating Parties, the Tribe and
EPA will notify each other, in wrlting, of the name, address and telephone number of fheir respective
designated Project Coordlnators and Alternate Project Coordinators, If a Project Coordinator or Alernate
Project Coordinator Initially designated is changed, the identlty of the successor will be given to the other
Parties at least 5 working days before the changes occur, unless impracticable, but in no evend Jater than
the actual day the change is made, The Partleipating Parties’ Project Coordinator shall bs subject to
disapproval by BPA and shall have the technlcal expertise sufficient to adequately oversee all aspects of
{he Work. The Parficipating Parties’ Project Coovdinator shall not be an aftorney for any of the
Particlpating Partles in this matter. He or she may assign other representatives, Including other
contractors, fo serve as a Site representative for oversight of performance of daily operations durlng
remedial actlviiles,

50, Plaintiffs may designate other representatives, including, but not limited to, EPA and
Tribal employees, and federal and Tribal contractors and consultants, to observe and monitor the progress
of any setlvity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and Altarnate
Project Coordlnator shal{ have the autherity lawfully vested in a Remedial Project Manager (RPM) and an
On-Scene Coordinator {OSC) by the National Contingency Plan, 4¢ C.R.R, Part 300. In addition, BPA's
Project Coordinator or Alternate Profect Coordinator shall have authority, consistent with the National
Contingency Plan, to halt any Work required:by this Consent Decree and to take any necessary response
action when sfhe determines that conditions et the Site constitute an emergenoy situation or may present
an Immediate threat to public health or welfare or the environment due fo release or threatened refease of
Waste Material,

51, BPA's Project Coordinator, the Tribe’s Prolect Coordinator, and the Partlclpating Parties’
Projeet Coordinater will meot ¢lther In parson or telephonically, at 8 minimum, on a menthly basls,

X1il. ASSURANCE QF ABILITY TG COMPLRETE WORK,

52.  Inorder to ensure the full and finel completion of the VRP Work, the Paticipating
Partles shall sstablish and malnfeln & Performance Guarantee for the benefit of EPA in the amount of
$12,007,000 (hereinafter “Estimated Cost of Work™) in one or inove of the following forms, which must
be satisfactory in form and substance fo BPA:
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& A surety bond unconditionally gusranteeing payment and/or pecformanee of the
VRP Wark that is fssued by a surety company among those lsied as acceptable suretles of Fedoral bonds
aa set forth fn Chreular 570 of the U.S, Department of the Treasury;

b, . One or mote Irrevocable letters of credlt, payable to or at the direction o EPA,
that is Jssued by one or more financial institotlon(s) (f} that has the authority to lssue letters of credit and
(i) whose letter-of-credit operatlons are regulated and examined by & U.S, Pederal ot State agency;

¢ A trost fund established for the benafit of BPA that Is adininitered by a {rustes
{i} that has the authority to act a3 a trusteo and (H) whose frust operations ave regulated and examined by a
U.S. Federal or State agenoy;

d. A policy of insurance that () provides EPA with acceptable rights as a
beneficiary thereof; and (i} Is issued by an insurance carrler (&) that has the sutherity to ssue insurance
policies in the applicable jurisdictlon(s) and (b) whose insurance operations are regulated and sxamined
by a State agency;

e, A demonstration by one or more Particlpating Parties that each such Patticlipating
Party meets the financlal test criteria of 40 C.F.R, § 264,143(f) with respect to the Estimated Cost of the
VRP Work, provided thet all other requirements of 40 C.F.R. § 264.143(f) aro safisfied;

fl A writien guarantee to fund or perforin the VRP Work executed In favor of BPA
by one or more of the following: (i) a direct or indirect parent company of a Participating Patty, or () a
company that has a “substantial business relationship™ (as defined in 40 CR.R, § 264,141(y)) with at least
one Parfieipaling Party; proyided, howeyer, that any company providing such a guarantee must
demonstrate to the satisfaction of EPA that it satisfles the financal test requirement of 40 C.F.R. §
264.143(f) with respect to the Estimated Cost of the VRP Work that it proposes to guarantes herounder,

53, The Participating Parties have selected, and BPA has spproved, as an initla! Performance
Guarantee a written guarantes to fund or perform the VRP Work by the Voluntary Remediation Patty
pursuant to Paragraph 52,1, in the form attached hereto as Appendix D, Within ten days afler entry of this
Consent Decree, the Voluntary Retmediation Party shall exgeute or otherwise finalize all instruments or
other documents required in order to maks the selected Performance Guarantee legally binding in a form
substantially Identlcal to the documents attached herete as Appendix D and such Performance Guaraniee
shall thereupon be fully affective, Within 3¢ days of entry of this Consent Decres, the Voluntary
Remediation Patty shalt submit all executed and/or otherwise finalized insfruments or other documents
required in ordet to make the selected Porformance Guarantee legally binding to the EPA Regional
Finaneial Management Officer In accordance with Section XX VI (“Notices and Submissions™) of this
Consent Dectee and to the United States and EPA as specified In Section XX VI,

54, [Omitted]

55, If at any time dyring the effective perfod of this Consent Decres, the Settling Defendants
ptovide & Performance Guarantee for completion of the Work by means of & demonstration or guatanfee
pursuant to Pavagraph $2.(8) or Paragraph 52.(f) above, such Settling Dofendant shall also comply with
the other relevant requirements of 40 CF.R, § 264,143(¢f), 40 CF.R, § 264.151(f), and 40 CF.R. §
264,151¢h)(1) relating to thess methods unleds otherwise provided In this Consent Dooree, including but
not Jimited to {{} the initial submission of requived financiul reports and statements from the relevant
entlfy’s chief financial officer and Independent certlfied public aceountant; (ii) the antual re-submission
of such repotts and statements within ninety days after the close of each such entity’s fiscal year; and (iif)
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the notification of EPA within ninety days after the close of any fiscal year In which such entity no longer
satisfies the financial test requirements set forth at 40 C.R.R, § 264.143(£)(1). For purposes of the
Performance Guarantee msthods specified In this Sectton X111, references in 40 C.F.R, Pait 264, Subpait
H, to “closure,” “post closure,” and *plugging and abandonment” shall be deemed to refer to the Work
required under this Consent Decree, and the terms “current closure cost estiinate™ “current post-closure
cost estimate,” and “current plugging and abendenment cost estimate™ shall be deemed to refer to the
Bstimated Cost of the Work,

56,  Inthe event that EPA determines af any time that a Performance Guarantee provided by
any Settling Defendant pursuant to this Sectlon |s Inadgquate or otherwlse no longer satisfies the
requirements set forth in this Section, whether due to an Increase in the estimated cost of completing the
Work or for any other reason, or in the event that any Seitling Defendant becomes aware of information
Indicating that & Performance Guarantee provided pursuant to this Seotion is inadequate or otherwlse no
longer satisfles the requivements set forth in this Section, whether due to an incresse in the estimated cost
of completing the Work or for any other reason, Settling Defendants, witbin thirty days of recelpt of
notice of BPA’s determination or, ag the case may be, within thirty days of any Settling Defendant
becoming aware of such information, shall obtain and present to BPA for approval a proposal for a
revised or alternativo form of Performance Quarantee listed in Peragraph 52 of this Consent Decree that
satisfies all requirements set forth In this Sectlon X111, In seoking approval for a vevised or alternative
form of Performance Guarantee, Seftling Defendants shall follow the procedutes set forth In Paragraph
58.h.41 of this Consent Decrea, Settling Defendants’ inability to post a Performance Guarantes for
completion of the Work shall in no way excuse performance of any other requirements of this Consent
Decree, including, without limliation, the obligation of Settling Defendants to complete the Work In strict
accordance with the terms hereof.

57. The commencement of 8 Work Takeover putsuant to Paragraph 98 of this Consent
Decree shall trigger EPA’s right to receive the benefit of any Performance Guatantee provided pursuant
to Paragraph 52(a), (b), (¢), (d), or (), If for eny reason EPA is unable to promptly secure the resources
guaranteed under any such Performance Guarantee, whether in cash or in kind, necessary to continue and
complete the Work assumed by EPA under the Work Takeover, or In the event that the Performance
Guarantee Involves a demonstration of satisfaction of the financial test crideria pursuant to Pavagraph
52(e), Seitiing Defendants shall immediately upon written demand from BPA depeosit Into an account
specifled by EPA, in immediately available funds and without setoff, counterclaim, or condition of any
kind, a cash amount up to but not exceeding the sstimated cost of the yemaining Work ta be performed as
of such date, as deterinined by BPA, i

58, Modifisation of Amount andfor Form of Performance Guarantee
2, Reduction of Amount of Porfotmance Guaranteg. If Settling Defandants believe

fhat the estimated cost to complete the remaining Work has diminished below the amount set forth in
Paragraph 52 above, Settling Defendants may, on any anniversary date of entry of thls Consent Decree, or
at any other time agreed to by tho Pattles, petition EPA in writing to request a reductfon in the amount of
the Performance Guarantee provided pursuant to this Section so that the amount of the Performance
Guarantee i3 equal to the estimated cost of the remaining Work to be performed, Settling Defendants
shall submit & written proposal for such reductlon {o EPA that shall specify, at a minimum, the cost of the
remaining Wotk t¢ be performed and the basls upott which such cost was caleulated, In seeking approval
for a revised or alternative form of Performance Guarantes, Seitling Defendants shall follow the
procedures set forth in Paragraph 58(b)(if) of this Consent Decres, If EPA decides to accept such a
proposal, EPA shall notify the petitioning Settling Defendants of such decislon in writing, After
recolving EPA's written acceptance, Settling Defendants may reduce the amount of the Performance
Guarantee In accordance with and to the extent permitted by such written aceeptance, In the eventofa
dispute, Settling Defendants may reduce the amount of the Performance Guarantes required hereunder
only in accordance with a final administrative or judicial decision resolving such dispute. No chiange to
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the form or tstns of any Performance Guarantes provided under this Section, other than 4 redustion in
amourtt, is authorized except as provided in Paragraphs 55 or 58.b of this Consent Deores.

b, of For V rantee,

1 If, after entry of this Consent Decree, Settling Defondants desire to
change the form or terms of any Performance Guarantes(s) provided pursuant to this Section, Settiing
Defendants may, on any annlversary date of entvy of this Consent Decree, or at any other tinre agreed to
by the EPA end the Setiling Defendants, petition BPA in wrlting to request a change in the form of the
Performancs guarantee provided hereunder, The subimission of such proposed revised or alternative form
of Performance Guarantec shall be as provided in Paragraph 58,b.11 of this Consent Dectee, Any decision
made by EPA on 4 petition subimitted under this subparagraph (b)() shall be subject to challengs by
Seltling Defondants pursuant to the dispute resolution provislons of this Consent Decree.

il Settling Defendants shall submit a written proposal for a revised or
aliernative form of Performance Guarantee to BPA which shall specify, at a minimum, the estimated cost
of (he remalning Work to be performed, the basls upon which such cost was calenlated, and the proposed
revised form of Performance Guarantee, Including all proposed Insfruments or other documents required
In oxder to make the proposed Performance Guarantee legally binding, The proposed revised or
alternative form of Performance Guarantes must satisfy all requirements set forth or incorporated by
reference in thiz Section. Seftling Defendants shall submit such proposed revised or alternative form of
Performance Guaranitee to the EPA Reglonal Financial Management Officer in aceordance with Section
XXVI (*Notices and Submissions™) of this Consent Decres. BPA shall notify Settling Defondanis in
wiiting of lis declsion to accept or reject a revised or alternative Performance Guarantee snbmiited
purstant to {his subparegraph, Within ten days after receiving a written declsion approving the proposed
revised or alternative Perforinance Guarantes, Sotfling Defendants shall sxecuta andfor otherwise finalize
all instrutnents o other docutments required In order 1o make the selected Performance Guatantes legally
binding In a form substantially identical to the documents submitted fo BPA as part of the proposal, and
such Performance Guarantee shall thereupon be futly effective. Seitling Defendants shall subinit aft

oxecuted andfor otherwise finallzed instruments or other documents required in order to make the selected

Performance Guarantes legelly binding to the EPA Reglonal Financial Manegement Officer within thirty
days of recelving a wiltten decision approving the proposed vovised or alternative Performance Guarantee
in aceordence with Seetion XXVI (*Notices and Submissions*) of this Consent Decree and te the United

States and EPA and the Tribe as spesified in Seotlon XXVI

c. Releass of Performance Guarantee, If Setling Defendants receiye written notice
from EPA in accordance with Paragraph 60 hereof that the Work has been fully and finally completed in
accordance with the ferms of this Consent Decres, or if EPA otherwlse so notifies Settling Defendants in
writing, Settling Defendants may thereaftor rolease, cancel, or discontinue the Performance Guarantee
provided pursnent to this Sectlon, Ssttling Defendants shall not release, cancel, or discontinue any
Performance Guatantee provided pursuant to this Seetfon except as provided in this subparagraph. In the
event of e dispute, Setiiing Defendants may release, cancel, or discontinue the Performence Guarantes(s)
zequired hereunder only in accordance with a final admintstratlve or judlclal decision resolving such

ispute.

X1V. CERTIFICATION QF COMPLETION
59,  Completion of the Remedial Action,

a, ‘Withiti 60 days after the Partlclpating Parties conclude that the Remedial Actlon
has been fully performed and the Perforinange Standards [ave been afizined, the Particlpating Parties
shall schedule and conduet a pre-final inspection as described in the SOW to be attended by the
Participating Parties, EPA and the Trlbe, If, after the pre-final inspection, the Particlpating Partles still
balieve that the Remedial Actlon has been fully performed nnd the Performance Standards have been
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attained, they shall submit a wrltten report requesting certification to BPA for approval, with a copy to the
Tribe, pursuant to Section XI (EPA Approval of Plans and Other Submisslons) within 30 days of the
inspection. In the report; & registered professional enginser retelned by the Particlpating Parties or the
Participating Parties’ Project Coordluatoer shall state that the Remedial Action has been completed in full
satlsfactlon of the requirements of this Consent Dacree, The written report shall include as-bullt drawlngs
signed and stamped by a professlonal englneer. The report shall contain the following statement, signed
by a responsible cotporate official of the Participating Perties' ProJect Coordinator:

To the best of my knowledge, after thorough Investigation, I certify that the information
contained in or accompanying this submission Is frue, sccurate and complete. Tam aware
that there are significant penaities for submitting false information, including the
possibiiity of fine and imprisonment for knowing violations.

If, afler completion of the pre-final Inspection and receipt and review of the written: report, EPA, with a
reasonable opportunity for concurrent review and comment by the Tribe, determines that the Remedial
Actlon or any portion thereof has nof been completed In accordance with this Consent Decres or that the
Performance Stendards have not been achioved, BPA will notify the Partlgipeting Parties Ih writing of the
activities that must be undertaken by the Participating Partles pursuant to this Consent Decreo to complete
the Remedial Action and achieve the Performance Standards, provided, however, that EPA may only
require the Participating Pattles fo perform such activities pursuant to this Paragraph o the extent that
such activities ere consistent with the “scope of the remedy sefected in the ROD,” as that term is defined
in Paragraph 20.b, BPA will set forth in the notlee & scheduls for performance of such activitles
consistent witly the Consent Decree and the SOW or vequire the Participating Partles fo submit a schedule
to BPA for epproval pursuant to Section XI (EPA Approval of Plans and Other Submissions). The
Partiolpating Parties shall perform all actlvities described In the notloe o accordance with the
speolfications and schedules established pursuant to this Pacagraph, subject to thelr right to invoke the
dispute resolution procedures set forth in Seetion XIX {Dispute Resolution),

b, If EPA concludes, based on the initlal or any subsequent report requesting
Certiflcation of Completion and afier a reasonable opportunity for concutrent review and comment by the
Tribe, that the Remedial Action has been performed In accordance with this Consent Dectee and that the
Performance Stendards have been achieved, EPA will so certify in wrlting to the Partlcipating Parties.
This certifieation shall constitute the Certification of Completion of the Remedial Action for purposes of
this Consent Dectee, including, but not timited to, Seotlon XX (Covenants Not to Sue by Plaintiffs),
Certiffcation of Completion of the Remedia! Aotion shall not affect the Participating Parties’ obligations
under this Consent Dacres,

60, Completion of the Work,

d, Within &0 days after {he Partloipating Partles conclude that all phases of the
Work (Including Institutional Controls end O & M), have beer fully performed, the Participating Parties
shall schedule and conduct a pre-certification inspectlon to be attended by the Patticipating Parties, EPA
and the Trlbe. If, after the pre-certification inspection, the Participating Parties still beHleve that the Work
has been fully performed, the Particlpating Parties shall submit & written report by a registered
professional engineer statlng that the Work has been completed In full satisfaction of the requirements of
1his Consent Decree, The report shall contain the following statement, sighed by a responsible corporate
official of a Participating Paity or the Participating Patiles’ Project Coordinator:

To the best of iny knowledge, after thorough Investigation, I certify that the information
contained in or accompanying this subtmission is frue, acourate and complete. am aware
that theve are significant penalties for submitting false Information, inchuding the
possibility of fine and imprlsonment for knowing vlolations,
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IT, after review of the wrltten report, EPA, with a reasonable opportunity for concurrent review and
comment by the Tribe, determines that any portion of the Work bas not been complsted in accordance
with this Consent Decree, BPA will notlfy the Participating Parties in writing of the activities that must be
undertaken by the Participating Partles pursuant to this Consent Decree to complete the Work, provided,
however, that EPA msy only require the Participating Paitles to perform such activities pursuant to this
Paragraph to the extent that such activities are conslstent with the “scope of the remmedy selected in the
ROD,” as thal ferin is defined in Paragtaph 20.b. EPA, wiil set forth in the notlce 4 schedule for
perfortnance of such actlvities conststent with the Consent Decree and the SOW or require the
Patticipating Parties to submit a schedule to BPA for approval pursuant te Section X1 {EPA Approval of
Plans and Other Submnissions), Settliing Defendants shall perform all activities described in the nefice in
accordance with the specifications and schedules established thereln, subject to their right {0 invoke the
dlspute resolution precedures sef forth in Section X{X (Dispute Resolution).

b, IfBPA concludes, based on the initial or any subsequent request for Certifleation
of Completion by Seftling Defendants and with a reasonable opportunity for conswuirent review and
comment by the Tribe, that the Work has been performed {n accordance with this Consent Decree, BFA
will so notify the Seftling Defendants In writing,

XY. BMERGENCY RESPONSE

61. Inthe event of any actioni or ocourrence during the performance of the Work which causes
ar threatens a release of Waste Materfal from the Site that constitutes an emergency situation of may
presont an immediate threat fo public health or welfare or the environment, Pariicipating Partles shall,
subject to Paragraph 62 immediately {ake all appropriste action fo prevent, ebate, or minimize such
releass or threat of release, and shall Immedtately notify the Tribe’s Project Coordlnator and BPA's
Project Coordinator, ot, if the Project Coordinator is unavallable, BPA's Alternate Project Coordinator, If
these persons sre not available, the Partloipsting Pasties shall notify the EPA Emergency Response Unif,
Regton 10, The Partletpating Parties shall take such actions In consultation with BPA's Project
Coordinator or other avallable authorized EPA officer and in accordance with sl] applicable provisions of
the Health and Safety Plans, the Contingsncy Plans, and any other applicable plans or docurnents
developed pursuant to the SOW. In the event that Partlcipating Partles fall to take appropriate response
sotion as required by this Section, and EPA or, as appropriete, the Tribe takes such action instead,
Particlpating Parties shail reimburse EPA gnd the Tribe all costs of the response action not inconsistent
with the NCP pursuant to Section XV (Payments for Response Costs),

62.  Nothing In the preceding Paragraph or in this Consent Decree shall be deened o limit any
authority of the United States ot of the Tribs to a) take all appropriate action to protect human heaith and
the environment or to prevent, abate, respond to, or minimize an actual or threatened release of Waste
Material on, at, or from the Slte, or b) divect or order such action, or seek an order from the Court, to
protect human health and the envirenment or to prevont, abete, respond to, or minimize an actugl or
ihreatened release of Waste Materlal on, at, or from the Stte, subject to Section XXI (Covenants Not to
Sue by Plainiiffs),

E

KVI. PAYMENTS FOR RESPONSE COSTS

63, Payments for Past Response Costs,

a, Within 30 days of the Effective Date, the Participating Parties shall pay to EPA
$555,951 23 1n payinent for Past Response Costs. Payment shall be made by FedWire Electronlc Funds
Transfer ("EFT™) to the U.S, Depariment of Justlse account in secordance with current BFT procedures,
referencing USAQ File Number 2009V00172, EPA Slte/Spill ID Number 1068, and DQT Case Number
90-11-3-06673, Payment shall be made in accordance with Instructions pravided to the Settling
Defendants by the Financial Litlgation Unit of the United States Attorney’s Office for the Disfrict of
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Ideho following lodging of the Consent Decree, Any payments recelved by the Department of Justice
after 4:00 p.m. (Bastern Time) will be credited on the next business day.

b, At the time of payment, the Participating Parties shall send notics that payment
has besn made to the United States, to BPA, and to the Reglona) Financial Management Officer, In
accotdance with Seotion XX VI (Notices and Submissions),

G The total amount to be pald by the Participating Parties pursvant to Subparagraph
63.a shall be deposited I the St. Mares Creosote Site Speoial Account within the BPA Hazardous
Substance Superfund fo be retained and used to vonduct or finance response actions at or in connection
with the 8ite, or to be transferred by BEPA to the EPA Hazardous Substancs Superfund,

d. Within 30 deys of the Bffective Date, the Participating Parties shall pay to the
Tribe $5,204.81 in the form of g ceriified or cashier’s check or checks made payable to the Coeur d* Alene
Tribs, in reimbursement of Tribal Past Response Costs, The Participating Partles shall send the certified
or cashier's check(s) to Debble Groom, Director of Finance, Coeur d*Alene Tribe, PO Box 408, 850 *A'
Streef, Plommer, ID 83851,

‘The notation on the payment shall state “Ttibal Past Response Costs - St, Marles
Creosofe Site.”” A photocopy of such payment shall also be sent fo Rebeces Stevens, Program Manager,
Hazardous Waste Managetaent Program, Cosur d’AIene Ttibe, 424 Sherman Avenus, Costir ’Alene,
Idaho B384,

64, Payments for Future Rosponse Costs,

a, The Participating Parties shall pay to EPA all Future Response Costs hot
Inconsistent with the National Contingeney Plan, On & perlodic basis the United States will send Seitling
Defendants a bill requiring payment that Includes a prepared cost summary, curtently known as
Superfund Cost Recovery Package Imaging Online System (SCORPIOS), which includes direct and
Indirset costs incured by EPA and its contractots, and the DOJ cost summary which reflects costs
incurred by DOJ and lts contractors, if any, The Participating Pariles shall make all payments within 30
days of the Participating Partles’ receipt of each bill requiring payment, except as otherwise provided in
Paragraph 66, The Participating Parties shall inake alf payments required by this Paragraph by a certified .
or cashler’s check or checks made payable to “EPA Hazardous Substance Superfund,” referencing the
name and address of the party making the payment, EPA Site/Splll I Number 106B, and DOJ Case
Number 90-11-3-06673, Settling Defendants shall send the check(s) to:

U.8. Environtnental Protection Agency

Superfund Payments

Cinoinnet] Finznce Center

P.O. Box 979076

St. Louis, MO 63197-9000

b At the time of payment, the Participating Parties shall send notice that payment
has besn made to the United States, to EPA and to the Regional Financial Management Officer, in
accortance with Sectton XX'VI (Notlces and Subnisslons),

< The total amount to be pald by the Patticipating Parties pursuant to Paragraph
63.a shal! be deposlted In the St, Marles Creosote Site Speclal Account within the EPA Hazardous
Substance Superfund to be retelned and used to conduct or finance response actions at or in connegtion
with the Site, or to be transferred by EPA to the EPA Hazardous Substance Superfund,

65,  The Participating Partles shell relmburse the Tribe for all Tribal Future Response Costs
not Inconsistent with the Natfonal Contingency Plan. The Trlbe will send Pauticipating Parties & bifl
requiring payment that Includes & Tribal cost summary, which Inoludes direct and indirect costs ncutred
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by the Tribe and its contractors on & monthly basts, Participating Pasties shall make all payments within
30 days of Partioipating Partles' recelpt of each bill requiring payment, except as otherwise provided in
Paragraph 66, Ths Participating Parties shall make all payments to the Trlboe vequived by this Pavagraph
in the manner deseribed in Paragraph 63.d,

66.  The Participating Parties may contest payment of any Future Response Costs under
Paragraph 64 or Tribal Future Response Costs under Patagraph 65 if they determine that the United States
or the Tribe has made en accounting ettor or if thay allego that a cost item that Is included represents costs
that ave inconsistent with the NCP. Such objection shall be made In writing within 3¢ days of receipt of
the bill and must be sent to the United States (If the United States’ accounting Is being disputed) or the
Tribe (if the Tribe's accounting fs belng disputed) pursuent to Section XXV (Netices and Submissions).
Any such objection shall specifically identify the contested Future Response Costs or Trlbal Future
Response Costs and the basis for objectioh, In the event of an objection, the Participating Parties shall
within the 30 day period pay all utcontested Futire Response Costs to the United States or Tribal Future
Response Costs to the Tribe in the manner desoribed In Paragraphs 64 and 65, Simuitaneously, the
Participating Perties shall establish an interesi-bearing sscrow account In a federally-insured bank duly
chartered in the State of Idaho and remit to that escrow account funds equivalent to the amount of the
contested Puture Response Costs or Tribal Future Response Costs, The Particlpating Parties shall send fo
the United States, as provided In Sectlon XX VI (Notices and Submisstons), and the Trlbs a copy of the
transmittal letter and check paying the uncontesied Fufure Response Costs or Tiibal Future Response
Costs, and a gopy of the correspondence that establishes and funds the escrow account, Including, but oot
Timited to, information containing the identity of the bank and bank account under which the escrow
account Is established as well as & bank siatement showing the initial balance of the escrow account,
Simultaheously with establishment of the escrow account, the Participating Partles shall initiate the
Dispute Resolution procedurss in Section XIX (Dispute Resolution), If the Unlted Siates or the Tribe
prevails In the dispute, within § days of the resolution of the dispute, the Partlcipating Parties shall pay
the sums due {(with accrued Interost) to the United States or the Tribe, if Tribal costs are disputed, In the
manner described in Paragraphs 64 and 65. If the Seitling Defendants prevail concerning any aspect of
the eontested costg, the Participating Partles shall pay that portlon of the costs {plus assoclated acerued
interest) for which they did not prevall fo the United States or the Tribe, If Tribal costs are disputed in the
manner descrfbed in Paragraphs 64 and 65; the esorow agsnt shall then disburse the balance of the escrow
account fo fhe Parlicipating Partles, The dispute resclution procedures sef fouth in this Pategraph in
conjunction with the procedures set forth In Section XIX (Dispute Resolution} shali be the exclusive
mechanisms for resolving disputes regarding the Participating Parties® obligation to retmburse the United
States’ Future Response Costs and the Tribal Fulure Response Costs,

67, In the ovent that the payments tequited by Pavapraph 63,4 are not made within 30 days of
the Effective Date or the payments requited by Paragraphs 64 or 65 ars not made within 30 days of the
Particlpating Parties’ recelpt of the bill, the Participating Parties shall pay Intersst on the unpaid balance,
The Interest to bo pald on Past Respoense Costs and Tribal Past Response Costs under thls Paragraph shall
begin to accrue on the Bifective Date, The Interest on Fufure Response Costs and Tribal Future
Oversight Costs shall begin 1o acerne on the date of the bill, The Interest shall accrue through the date of
the Partlelpailng Parties® payment. Payments of Inferest made under this Paragraph shall be in addition o
such other remedies or sanctions available to Plaintiffs by virtue of the Participating Partles' fallure to
mike timely payments under this Section including, but not [imlted to, payment of stipulated penalties
pursuant to Seotlon XX. The Participating Parties shall make all payments requirad by this Parageaph in
the manner deserlbed In Paragraphs 64 and 65,

XVIL. INDEMNIFICATION AND [NSURANCE

68. Partlcipating Parties’ lngemnificat}on of the Unjted States and the Tribe.
Unitted States et al, v. City of St. Maries, et al, 28
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8 The Untted States and the Tribe do not assume any Lisbility by entering into this
sgreement or by virtue of any designation of Particlpating Partles as BPA's autherized representatives
under Section 104(e) of CBRCLA. Participating Pertles shall indemmnify, save and hold harmless the
United States, the Tribe, and thelr officiels, agents, employess, contractors, subcontractors, oy
repragantatives for or from auy and alf clatms ot causes of action arising from, o1 on account of, negligent
or other wrongful acts or omissions of Participating Patties, their officers, divectors, empioyees, agents,
contractors, subcontractors, and any persobs acting on thelr behatf or under thelr control, In carrying out
activities pursuant to this Consent Decres, Including, but not limited fo, any claims atlaing from any
designation of Participating Parties as EPA's authorized representatives under Section 104(e) of
CERCLA, Futther, the Participating Parties agree to pay the United Stefes and the Tribe all costs they
incur including, but not Hmited to, attorneys fees and other sxpenses of litigation and setttement arising
from, or on gecount of, olaims made agalnst the United States or the Tribe based on negligent ov other
wiohgful acts or omissions of Participating Partles, thelr officers, directors, employees, agents,
contractors, subcontractors, and sty persons acting on their behaif or under their contrel, In carrylng out
actlvities pursuant to this Consent Decree, Neither the United States nor the Tyibe shall be held out as 2
party to any coniract entered Info by or on behalf of Patticlpating Pattles in carrying out actlvities
pursuant to this Consent Decyee, Nelther the Participating Partles nor any such contractor shali be
constdered an agent of the Unifed States or the Trlbs.

b, The United States and the Tribe shall give Settling Defendants notice of any clalm
for which the United States or the Tribe plans to seek Indemnification pursuant to Paragraph 68, and shall
consult with Settling Defendants prior fo seftling such clalm.

69.  Particlpating Parties waive afl clalins against the United States and the Tribe for damages
or relmbursement or for set-off of any payments made or to be made to the United States or the Tribe,
avising from or on account of any coniract, agreement, or artangement betweon any ohe or more of
Participating Partles and any person for performance of Work on or relating to the Site, Including, but not
limited to, claims on account of construction delays. In addition, Settling Defendants shall Indemnify and
held harmiess the United Stafes and the Tribe with respect lo any and all ¢latms for damages or
reimbursement arlsing from or on account of any contract, agreement, or artangement befween any one or
more of Settling Defendants and any person for performance of Work on or relating to the Site, including,
but not limlted to, claims on eccount of construction delays.

70, No later than 15 days before commencing any on-site Work, Pasticipating Parties shatl
secure, and shall maintaln until the first annlversary of EPA's Certification of Completion of the Remedial
Action pursuant to Subparagraph 59.b of Section X1V (Certlfication of Completlon) comprehensive
general Habllity insurance with Hmits of one million dollats ($1,000,000) per oceurrence and two million
dollary ($2,000,000) in the agprepate, and automobile ligbility Insurance with limits of one million dollars
($1,000,000) per occurtencs and two million doflars ($2,000,000} in the aggregate, combined single limit,
naming the United States and the Tribe as additional insureds. In addition, for the duration of this
Consent Decree, Partlclpating Parties shail satisfy, or shall ensure that their contractors or subcontractors
satisty, all applicable [aws and regulations regarding the proviston of workei's compensation insurance
for all persons performing the Work on behalf of Participating Parties in furtherance of this Consent
Decree. Prlor to comnencement of the Work under this Consent Decree, Particlpating Parties shall
provide to EPA and the Trlbe certificates of such insurance and & copy of each insurance policy,
Participating Parties shall resubmit such certificates and coplos of policies sach yesr on the anniversaty of
the Effective Date. If Participating Partles demonstrate by evidence satisfactory fo EPA and the Tribe
that any contractor or sybooniractor malntalns insurance squlvalent to that described above, or insurance
covering the same risks but in 2 lesser amount, then, with respect to that contractor or subcontractor,
Perticipating Partles nesd provide only that portion of the Insurance desceibed above which Is not
maintained by the contractor o subcontractor, The Seitling Defendanis may, in EPA’s discretion, satisfy
the requirements of this paragtaph If they submit to BPA for approval one of the financial assurance
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mechanisms of Section XIII (Assurance of Ability to't‘omplete VRP Work) demonstrating an ability to
pay the amounts required under this Paragraph above and beyond the amount required by Section XIII,

XVII, Fofee Mafeure

71, “Force majoure,” for purposes of this Consent Decree, Is defined as any event arlsing from
causes beyond the control of the Partlelpating Parties, of any entity sontrolled by Participating Partles, or
of Participating Partles' contractors, that delays or prevents the performance of any obligation under this
Consent Decree despite Pavticipating Partles' best efforts to fulfill the obligation. The requirement that
the Participating Partics exercise “best efforts to fulfill the obllgation’” includes uslng best efforts to
anticipete any potentlal force majeute event and best efforts to address the effects of any potentlal force
majeure event (1) as it Is ocourring and (2) following tho potential force majeure event, such that the
delay is minimized fo the greatest extent possible. “Force Majeure” does not Include financial inability fo
complste the Work or a faflure to attain the Parformance Standards,

72.  Ifany svent ogouss or bus ocowrred that may delay the performance of any obligation
under thls Consent Decres, whether of not caused by & force majeute event, the Participating Patties shall
nofify orally the Tribe’s Praject Cootdingtor and EPA's Project Coordinator or, in his or her absonce,
EPA's Alternate Projsct Coardlnater or, In the event both of BPA’s designated representatives are
unavailable, the Director of the Office of Bnvironmental Cleanup, EPA Reglon 10, within § days of when
Participating Parties first knew ihat the event might causo a defsy, Within 7 days thereafier, Particlpating
Parties shall provide in writing to BPA and the Tribe an explanation and deseription of the reasons for the
delay; the anticipated duration of the delay; all actions taken ot to be taken to ptevent or minimize the
delay; a scliedule for Implementation of any measures o bs faken te prevent or mitigate the delay ot the
effect of the delay; the Participating Parties' ratlonale-for attelbuting such delay fo a foree majeute event if
they Intend to assert such a olalm; and a statoment ag fo whether, in the opinion of the Patticipating
Parties, such event may cause or confribute to an endangerment to public healtl, welfare or the
environment, The Participating Partles shall include witlh any notles all avallable documentation
supporting thelr clalin that the delay was attributable to a forcs majevre. Fatlure to comply with the
above requirements shall preclude Partie!pating Parties from asserting any clalm of force majeure for that
event for the perlod of time of such faflute to comply, and for any additional delay caused by such fallure,

Participating Parties shall be deemed to know of any circumstatce of which Participating Paties, any
entily controlled by Participating Parties, or Participating Pattios ' contractors knew or should have
known,

73.  IfEPA, with a reasonable opportunity for concurrent review and comment by the Tribe,
agrees that the delay or anticipated delay Is attributable to & foree majeure event, the time for performance
of the obligations under this Consent Decree that are affected by the force majeure event will be extended
by BPA, with & reasonable opportunity for concurrent revisw and comment by the Tribe, for such time as
is necessary to complete those obligatlons, An extension of the time for performance of the obligations
affected by the force majeure svent shall not, of ltself, extend the tlme for performance of any other -
obligation.” If BPA, with a reasonable opportunity for conourrent review and comment by the Tribe, does
not agres that the delay or anticipated delay has been or will be caused by a force majeure event, BPA
will notify the Particlpating Parties In writlng of its deciston, If EPA, with a reasonable opporfunity for
soncurrent review and comment by the Tribe, agrees that the delay is eftributable to a force majeure
event, EPA will notify the Participating Parties In writing of the length of the extension, if any, for
perforinance of the obligations affected by fhe force majeure event,

74.  Ifthe Particlpating Partles elect to invoke fhe dlspute resolution procedures seot fotth in
Sectlon XIX (Dispute Resolutlon), they shall do so no Jater than 15 days after receipt of EPA's notice. In
auy such proceeding, Participating Partles shall have the burden of demonstrating by 8 preponderance of
the evidence that the delay or antlcipated delay has been or will be caused by a force majeure event, that
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the duration of the delay or the sxtenston sought was or will be warranted under the citcumstances, that Coe s
best efforts were exercised to avold and miflgate the effects of the delay, and that Participating Patties o
complied with the requirements of Pavagraphs 71 sud 72, above, I Participating Perties carry this

burden, the delay at Issue shail be deemed not to be a violation by Participating Parties of the affected

obligation of this Consent Decree identified o EPA and the Coutt,

XIX. DISPUTE RESCLUTION

75. Onless otherwise expressly provided for in this Consent Decres, the dispute resolution
progedures of this Section shall be the exclusive mechanism to resolve disputes arising under or with
respect to this Consent Dectee, However, the procedures sot Torth in this Section shall not apply fo
actions by the Unlted States or the Tribe to enforce obligations of the Participating Partles that have not
been disputed in accordance with this Sestion,

76, Any dispute which atlses under o with respect to this Consent Decree shall in the first
Instance be the subject of Informal negotiations between the pattles to the dispuie. The perled for
infoumal negotiations shall not exceed 20 days from the time the dispute arises, unless it Is modified by
wtitten agreement of the parties fo the dispnte. The dispute shall be considered to have arisen when one
patty sends tha other paities 2 written Notice of Dispute.

77. Statements of Position, _

a, In the event that the parties cannot vesolve a dispute by Informal negotiations
under the preceding Paragraph, then the posliton advanced by EPA shali be considered binding untess,
within 14 days after the conclusion of the informal negotiation period, the Participating Partles invoke the
formal dispute resolution procedures of this Section by serving on the United States and the Tilbe a
written Statement of Position on the matter in dispute, including, but not limited to, any factual data,
analysis or opinion supporting that position and eny supporting documentation relied upon by the
Particlpating Parties. The Statement of Position shall speclfy the Participating Parties * position asfo -
whether formal dispute resolution should proceed under Parageaph 78 or Paragraph 79,

b, Within 14 days efter receipt of the Participating Patties Statement of Position,
EPA will serve on the Participating Parties its Statement of Position, Including, but not limited to, any
factual dats, analysis, or opinion supporting that position and all supporting documentation relled upon by
EPA. EPA's Sfatement of Position shall include & statement as to whether formal dispute resolution
should proceed under Paragraph 78 or 79, Within 10 days after receipt of EPA's Statement of Position,
the Participating Parties may submit a Reply,

c. If there is disagreement betwaen EPA and the Pertlelpating Partfes as to whether
dispute resolutlon should proceed under Paregraph 78 or 79, the partiss to the dispute shall follow the
procedures set forth in the paregraph determined by EPA to be applicable, However, if the Parficipating
Partias ultitmately appeal to the Coutt to resolve the dispute, the Court shail determine which paragraph is
applicable In accordance with the standerds of applicability set forth in Paragraphs 78 or 79

78. Forma!l dispute resolution for disputes pertaining to the selection or adequacy of any response
action and all other disputes that are accorded review on the administrative record under applicable
principles of administrative faw shall be conducted pursuant to the procedures set forth in this Paragraph.

For purposes of this Paragraph, the adequacy of ahy response actlon includes, without Iimitation; (I} the
adequacy or appropriateness of plans, procedures fo implement plans, or any other fems requirlng
approval by EPA under this Consent Decres; end (2) the adequacy of the perforimance of responss actions
taken putsuant to this Consent Decree. Nothing in thls Consent Decres shall be construed to allow any
dispute by the Participating Parties regarding the validity of the ROD's provisions,

a. An administrative record of the dispute shall be maintalned by EPA and shall
" contain &ll statements of position, including supporting documentation, submitted pursuant to this

ity

Lo
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Sectlon. Where appropriate, BPA. may allow submission of supplemental statements of pesition by the
parties to the dispute.

b. The Director of the Office of Buvironmental Cleanup, EPA Reglon 10, will issue
a final adminlstrative dectsion resolving the dispute based on the administrative record desctibed in
Paragraph 78.a, This decislon shall he binding upon the Participating Parties, subject only to the right to
seel Judicial review pursuant to Paragraph 78.c and d.

c. Any administrative decision made by EPA pursuant to Paragraph 78.b shall be
reviewable by this Cowt, provided that a motion for judicial review of the declsion is filed by the
Partlcipating Parties with the Court and served on all Partles within 10 days of recelpt of EPA's decision.
The motlon shall include a description of the matter in dispute, the efforts made by the parties to resolve
it, the reltef requested, and the schedule, if any, within which the dispuie 1nust be resolved to enaure
orderly implementation of this Consent Deetee, The United States may file a response to the
Participating Parties’ motlon,

d. In proceedings on any disputs governed by this Paragraph, the Pacticipating
Parties shall haye the burden of demonstrating that the decision of the Director of the Office of
Environmental Cleanup Office Is arbitrary and capriclous or otherwise not In sccordanee with law,
Judicial review of EPA’s decision shall bo on the administrative record complled pursuant to Paragraph
78.a.

79. Format dispute resolution for disputes that neither pertain o the selection or adequacy of any
response action nor are otherwise accorded review on the edministrative record under applicable
principles of administrative law, shall be governed by this Paragraph,

a. Following receipt of the Participating Parties' Statement of Position submitted
pursuant to Paragraph 77, the Director of the Qffice of Envivonmental Cleanup, EPA Region 10, will
issue a final decision resojving the dispute, The Director's decision shall be binding on the Participating
Parties unless, within 10 days of receipt of the decislon, the Participating Partles file with the Court and
sarve on the parties a motion for Judicial review of the deciston setting forth the matter in dispute, the
efforts made by the paetles to resolve It, the relief requested, and the schedule, if any, within which the
dispute must be resolved to ensure orderty implementation of the Consent Decree, The United States may
file a response to the Participating Partles' motton.

b, Notwithstanding Sectlon [ {Background) of this Consent Decree, judicial zeview
of any dispute governed by this Paragraph shall be governed by applicable principles of law.,

80, The Invocation of formal dispute resotution procedures under this Section shatl not extend,
postpone or affect in any way any obligation of the Participating Parties under this Consent Decree, not
directly in dispute, unless EPA or the Court agtees otherwiss, Stipulated penalties with respect to the
disputed matfer shall continue to acerue but payment shall be stayed pending resolutlon of the dispute as
provided In Patagraph 89, NotwithstandIng the stay of payment, stipulated penalties shall accyue from the
first day of noncompliance with any appticable provision of this Consent Decree, In the event that the
Settling Defendants do not prevail on the disputed Issus, stipulated penalties shal! be assessed and paid as
provided in Section XX (Stipulated Penaliies). .

XX, STIPULATED PENALTIES

81. Participating Partles shall be liable for stipulated penalties to the Unlted States for failure to
comply with the requirements of this Consent Decreé in the amount and as specified below in paragraphs
82 and 83, unless excused under Sectlon XVIIE (Force Majeure). Consistent with and subject to Section
V1 (Performance of the VRP Work by Voluntary Remediation Patty), BPA will initially seek stipulated
penaltles from the Voluntary Remediation Party, but only to the oxtent such stipulated penalties are
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assessed for noncompliance related o the performance of the VRP Work that oceurs prior fo Dismissal of
the Voluntary Remediation Paity or in connection with activities necsysary to preserve and profect the
Site until the Replacement Contractor takes over following Dismisssl, “Compliance” by Participating
Partles shall Inciude completion of the activities under this Consent Decree and the SOW, or any work
plan or other plan approved under this Consent Decree identified below In accordence with all applicable
requirements of law, this Consent Dectee, the SOW, and any plans or othet documents approved by EPA
pursuant fo this Consent Decree and within the specifled time schedules established by and approved
under this Consent Decree. Stlpulated penalties will begin to accrue on the date of the original violation.

82, Stipulated Penalty Amounts - Roports,

a, - The following stipulated penalties shall accrue per violation per day for fatlure to
submit timely or adequate reports or other written documents requived by this Consent Decres and/or
SOW:

Penalty Per Violation Per Day BE@QMUMM
$500,00 1st through 7th day
$1,000.00 Bth through 14th day
$1,500.00 15th day through the 30th day
$2,000.00 31st day end beyond

83. Stipulated Penalty Amounts — Performance of the Work,

The followlng stipulated penalties shall accrue per vielation per day for any
noncompliance of Work specified in any work plan required under this Consent Decres and/or SOW by
the Participating Parties, other than the fajlure to submit tinely or adeguate reports, which Is addressed In
Pavagraph 82 above:

_ Penally Per Viplation Per Day Perlod of Noncompliance
$750.00 st through 7th day
$1,500.00 8th through 14th day
$2,250.00 ~ 15th through 30th day
$3,000,00 31st day and beyond

34.  Inthe event that EPA assumes performance of all of the Work pursuant fo Paregraph 98
of Section XXI (Covenatts Not to Sue by Plaintiffy), the Voluntary Remediation Party shall be liable for
a stipulated penalty in the amount of $150,000.00 fo the extent that the work takeover relates to the
performance or non-psrformance of VRP Work, If the work takeover does not relate to the performance
or non-performance of VRP Work, then the Seftting Defendants shall be Hable for a stipulated penalty in
the amount of $150,000.00,

85, All penalties shall begm to accrue on the day after the complete performance is due or the
day a viclation oecuts, and shall continue to scorue through the finat day of the correction of the
noncompliance or completion of the actlvity. However, stipulated penalties shall not acerue; (1) with
respect to a deficient submission under Sscilon X1 (BPA Approval of Plans and Other Submissions),
during the perlod, if any, beglnning on the 3[st day after BPA's recelpt of such submisston until the date
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that EPA notifies Participating Parties of any deflelency; (2) with respect to a decislon by the Director of
the Offige of Buvironmental Cleanup, EPA Reglon 10, under Paragraph 78.b or 79.2 of Saetfon X1X
{Dispute Resolution), during the period, if any, boginning on the 21st day after the date that Participating
Parties’ reply to EPA's Statement of Position s recelved-until the date that the Director Issues a finel
declslon regarding such dispute; or (3) with respsct to judicial veview by this Court of any dispute under
Section XIX (Dispute Resolution), during the perled, if any, beginning on the 31st day after the Court's
recelpt of the final submission regerding the dispute until the date thet the Court issves & final declsion
regarding such dspute, Nothing heroln shall provent the simultaneous acerual of sepatate penalties for
separate violations of this Consent Decres,

86,  Following BEPA’'s determination that Partleipating Parties have failed to comply with a
requiretent of this Consent Deeree, BPA may give Participating Parties written notificatlon of the same
and describe the noncompliance. EPA may send the Participating Partlos a written demand for the
payment of the penalties, FHowever, penalties shall accrue as provided in the preceding Paragraph
regardless of whether EPA has notified the Partioipating Parties of & violatlon,

87.  All penaitiss accruing under this Section shall be due and payable fo the United Statos C e LEmile
within 3G days of the Pastleipating Parties® receipt from EPA of a demand for payment of the penalties,
unless Participating Parties invoke the Dispute Resolution procedures under Sectlon XX {Dispute
Resolution). All payments to the United States under this Section shall be pald by certified or cashiet's
chack(s) made payable to “BPA Hazardous Substances Superfund,” shall be matled to 1.8,
Environmental Protection Ageney, Fines and Penalties, Cincinnati Finanee Conter, P.O. Box 979077, St
Louis, MO 63197-2000, shall Indicate that the payment s for stipniated penalties, and shall reference the
EPA Reglon and Site/Spill 1D #1068, the DOT Case Number 90-11-3-06673, and the name and address
of the party making payment. Coples of check(s) paid pursuant to this Section, and any secompanying
transmittat [etiei(s), shall be sent to the United States as provided in Ssction XX VI {Notices and
Subtnissions), '

88, The payment of penalties shall not alter in any way Particlpating Parties' obligation to
complefe the performancs of the Work or VRP Work required under this Consent Decree.

89,  Penaltles shall continue to scorus as provided In Paragraph 85 during any dispule
resolution petfod, but need not be paid until the following:

a. Ifthe dispuie is resolved by agreement or by & decision of BPA that Iz not appealed
to this Court, aserued penalties determined to be owing shall be paid to BPA within 15 days of the
agreement or the receipt of EPA's decision or crder;.

b, Ifthe dispute is appealed to this Court and the United States prevalls in whole or in
part, Parficipating Parties shall pay all acerued penalties deferimined by the Court to be owed to EPA
within 60 days of receipt of the Court’s decision or order, except as provided In Subparagraph c below;

e, If the Distrlet Court's deciston is appealed by any Party, Paticipating Partles
shall pay all acerued penaltles determined by the Distrlet Court to be owing to the United States into an
interest-bearing escrow account within 60 days of recelpt of the Court's decision or ordet, Penalfles shall
be patd into this account as they continue fo accrug, at feast every 60 days. Within 15 days of recelpt of
the final appellate sourt decision, the escrow agent shall pay the baiancoe of the account to EPA orto
Participating Paities to the extent that they prevatl, '

90, I Participating Partles fail to pay stipulated penaltles when due, the United States may
institute proseedings to collect the panaltles, as well as inferest. Partleipating Parties shalf pay Interest on
the unpaid balance, which shall begin o acorue on the date of demand made pursuant to Paragraph 87,

31, Nothing in this Consent Decree shail be consfrued as prohibliing, altering, or in any way
Himiting the ability of the United States or the Tribe fo seek atty other remedies or sanctions available by
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virtue of Participating Pasties’ violation of this Decres or of the statutes and regulatlons upon which it is
based, including, but not limnited to, penaltles pursuant to Section 122(1) of CERCLA, provided, however,
that the United States shall not ssek civil penaitfes pursuant to Section 122(1) of CERCLA for any
violation for which a stipulated penalty is provided herein, except in the case of a willful violatlon of the

Consent Dzeree.

92, '~ Notwlthsianding any other provision of this Sectlon, the United States may, In Its
unteviewable discretion, walye any portion of stipulated penalties that have acerued pursuant to this
Consent Decree,

XX, COVENANTS NOT TO SUR BY PLATNTIEFS

93.  In consideration of the actions that will be performed and the payments that will bs made
by the Partlcipating Parties under fhe ferins of the Consent Decree, and cxcept as specifically provided in
Paragraph 94, 95, and 97 of this Section, the United Siates covenants not to sue or to take administrative
action against Participating Partles pursuant fo Sections 106 and 107(a) of CERCLA relating to the Site.
Except with raspect to future fability, these covenants not to sue shall take effect upon the receipt by EPA.
of the payments required by Paragraph 63.4 of Sectlon XVI (Payments for Response Costs). With respect
to future Hability, these covenants not to sue shall take effect upon Certiffeation of Completion of
Remedlal Action by EPA pursuant fo Paragraph 59.b of Sectlon XIV (Certification of Completion).
Thess covenants not to sue ave conditioned upon the satisfactory perforimance by Participating Parties of
their obligations under this Consent Deorse. Thess sovonants not to sue extend only to the Parhmpatlng
Partles and do not extend fo any other person.

93A,  Inconsiderstion of the actions that wlll be performed and the payments that whl be made
by the Participating Partles under the terins of the Consent Decree, and except as spesifically provided in
Paragraph 944, 95A, and 97A of this Section, the Tribe covenants not to sue Pavtlelpating Patties
putsuant to Sections 107¢z) and Section 113(1) of CERCLA 1elating to the Site. Nothing heteln shall be
construed as an admission by the Tilbe that it Is a “person® as defined In Sectlon 101(21} of CERCLA,
Except with respect to future [iability, thess covenants not to sus shall take effect upon the receipt by the
Tribe of the payments required by Paragraph 63.d of Section X VI (Payraents for Response Costs). With
respect to fiture liability, these covenanis nof to sue shall {ake effect upon Certification of Completion of
Remedial Action by EPA pursuant to Parageaph 59.b of Sectlon X1V (Certification of Completion).
These ¢covenants not to sus are conditioned upon the setisfactory perforimance by Participating Parties of
thelr obligations under this Consent Decree. These covenants not to sve extend only fo the Participating
Parties and do not extend to any other person,

94, United States’ Pre-certification Reservations, Notwithstanding any other provision of this
Consent Decree, the United States reserves, and this Consent Deores 1s without prefudice to, the right to
institute proceedings in this action or in a new actlon, or to issue an administrative order seoking to
compel Participating Partles '

a. to perform Further Responsh Artlons relating to the Site, or
b. to relmburse the United States for additional costs of response if,
prior to Certification of Completion of the Remedial Actlon:
(1)  condltions at the Site, previously unknown to BPA, are discovered, or
{2) inforimation, previously unknown to EPA, is recelved, in whols or in

part,

and BPA determines that these previously unknown conditions or information fogether with any other
relevant Informatlon indicates that the Remedial Action Is not protective of humean health or the
snvironment,
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94A. Tribe’s Pre.certification Reservations, Nothwithstanding any other provislon of this

Consent Decree, the Tribe reserves, and this Consent Decres 1s without prejudlee to, the tight to institute
proceedings In this action or In a new action seeking to compel Participating Parties

By 10 relmbutse the Tribe for addtional costs of response if, prior to Certification of Completlon of
-the Remedial Actlon:

(1 conditions at the Site, previously unknown to EPA, are dlscovered, or

(2) inforination, previously unknown to BPA, Is recelved, in whole or in part,

and EPA determines that these previously unknown conditions of information together with any other
relovant informatlon indicates that the Remedlal Actlon Is not protective of human health or the
environment,

95.  Unlted States’ Post-certification Reservations. Notwithstanding any other provision of this

Consent Degres, the United Stafes reserves, atd this Consent Decree is without prejudice to, the right to
institute proceedings in this action or in a new actlon, of to {ssue an administrative ordar seeking fo
compel Participating Partios

£ to perform Further Response Actions relating fo {he Site, or

b. to reimburse the Unlted States for additional costs of response if, subsequent to
Certification of Completion of the Remedial Action:

4} conditions at the Site, previously unknown to EPA, are dlscovered, or
@) information, previously unknown to EPA, is recelved, In whole or In
patt,
and BEPA defetmines that these previously unknown conditlons or this informanon togethor with other
relevant information indicats that the Remedial Action 1s not protective of human health or the
enviromment,

95A. Tribe's Post-cerfification Reservations, Notwithstanding any other provision of this Consent
Decree, the Tribe reserves, and this Consent Deorea is without prejudice to, the right to institute

proceedings [n this action or in a new action seeking to compel Particlpating Parties

a to relmburse the Tribe for additlonal costs of response if, subsequent to Certification of
Completion of the Remedlal Action:

') conditions at the Site, previeusly unknown to EPA, are discovered, or

(2 Information, previously unknown to EPA, is recelved, in whole or in pari,

and BPA dotermines that these previously unknown condltions or this informatlon together with other
relevant information indicate that the Remedial Actlon is not protective of human health or the
envirenment,

96, For purposes of Paragraphs 94, the information and the conditions known to EPA shall
Include only that information and those conditions known to EPA as of the date the ROD was signed and
set forth in the Record of Decision for the Site and the administrative record supporting the Record of
Decision, For putposes of Paragraphs 95, the information and the conditions known to EPA ghall include
-only that informatton and those conditlons known to EPA as of the date of Certification of Compietlon of
the Remedial Action and set forth In the Record of Decision, the administrative record supporting the
Record of Decision, the post-ROD administrative record, or in any loformation received by EPA pursuant
to the requirements of this Consent Decres prior to Certification of Completion of the Remedial Action,
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97. Lintied Siates’ General Reservations of Rights. The United States reserves, and this

Consent Decres Is without prejudlcs to, all rights against Paiticlpating Partles with respect to all maiters
not expressly Included within the United States’ covenant not to sue. Notwithstanding any other
provision of this Consent Deoree, the United Stafes reserves all rights against Participating Partles with
respact to:

2, clatims based on a failure by Participating Parties to meet a
requirement of this Consent Deoree; '

b, liability on behalf of the Seftling Defendemts atising from the past, present, or
future disposal, velease,
or threat of release of Waste Material outside of the Site;

c. tability based upon the Settling Defendants® ownership or operation of the Site,
ar upon the Settling Defendants’ transportation, treatment, storage, ot disposal, or the arrangement for the
transportation, treatment, storage, or disposal of Waste Matorlal at or In connectlon with the Slte, other
than as provided in the ROD, the Weork or VRP Work, or otherwise ordered by BPA, after signature of
this Consent Decres by the Partlcipating Parties;

d Jiability on behalf of the Settling Defendants for damages for infury to,
destruction of, or loss of naturat
resources, and for the coats of any tatural resource damage assessments;

e. criminat lighility;

1, Hability for violations of federal or state law which ocour during or after
Implementation of the Remedlal Actlon; and
g liability, prior to Certification of Completion of the Remedlal Action, for

additional response actions that BPA determines are necessary to achieve Performance Standards, but that
cannot be required pursuant fo Paragraph 20 (Moedification of the SOW or Related Work Plans),

S7A, Tribe general reservation of'rights. The Trlbe reserves, and this Consent Decree I8

without prejudice to, all rights agalust Pasticipating Parties with respect to all matters not expressly
included within the Tribe's covenant not to sue. Notwithstanding any other provision of this Consent
Decree, the Tribe reserves all rights with respect to:

a claimg based on a failure by Participating Partles to meet a

requirement of thig Consent Dacres;

b, Habillty on behalf of ihe Seitling Defendants arising from the past, present, or
futore disposal, release, or threat of releass of Waste Material cutside of the Site;

< {iabllity based upon the Setiling Defendants’ ownership or operation of the Slte,
ot upen the Settling Defendants’ transportation, treatment, storage, or disposal, or the arrangement for the
transportation, treatment, storage, o disposal of Waste Material at or in connection wlith the Site, other
than as provided in the ROD, the Work or VRP Work, or otherwlise ordered by EPA, after signature of
this Consent Decreo by the Participating Parties;

d Hability on behalf of the Seitling Defendants for damages for Injury fo,
destruction of, or loss of natural resources, and for {hie costs of any natural
TESOUree dRINARe 855a8sMents;

8. criminal [fabliity;

United States et al, v. City of St. Mavies, et al, ' 37
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. f. {tability for violations of tribal law which ocour during or after implementation
of the Remedial Actlon; and
g liability, prior to Certification of Completion of the Remedial Action, for

additional response actions that EPA determines are necessary to achieve Performance Standerds, but that
cannot be required pursuant to Paragraph 20 (Modificatlon of the SOW or Related Work Plans),

98. Work Takeover

a. In the event BPA determines that the Participating Partles have () ceased
Implementation of any portion of the Work, or (If) ave serfonsly or repeatedly deficient or late in their
performance of the Work, or (1) are implementing the Wotk In a manner which may cause an
endengerment tc hyman health or the environment, BPA may lssue & wtltten notlce (“Work Takeover
Notice”} to the Participating Parties. Any Work Takeover Notice issued by BPA will specify the grounds
upon which such notlce was lssued and will provide Partloipating Partles a perlod of 21 days within
which to remedy the clrcutnstances giving rise to BPA’s issuance of such notice, CeEEeTT

b.  If, after explration of the 21-day notice period specified In Paragraph 98(a), Settling
Defendants have not remnedied to BPA's satisfaction the clrcumstances giving rise to BPA’s issuance of
the relevant Work Takeover Notice, EPA may at any time thereafter assume the performance of all or any
pottions of the VRP Work or Work as BEPA deems negessary (“Work Takeover™). EPA shall notify
Settling Defendants in writing (which vriting may bs electronic) if EPA determines that implementation
of & Work Takeover Iz warranted under this Paragraph 98b),

8. Settling Defendants may invoke the procedures set forth in Section XI1X (Dispute
Resolution}, Paragraph 78, to dispute EPA’s implementation of & Work Takeover under Paragraph 98(b).
However, notwithstanding Setfling Defendants’ invocation of such dispute resolution procedures, ang
duting the pendency of any such dispute, EPA may in ifs sole discretion commencs and continug a Work
Takeover mader Paragraph 98(b) until the earlier of {I} the date that Settling Defendants remedy, to EPA’s
satisfaction, the cireumstances giving rlse to EPAs lasuance of the relevant Work Takeover Notice or (il)
the date that a final deciston Is rendered in accordance with Section XTX (Dispute Resolution), Paragraph
78 requirtng BPA to terminate such Work Takeover.

d. After commencement and for the duration of any Work Tekeover, EPA shall
have irmpediate access fo and benefit of any performance guarantee(s) provided pursuant to Section X111
of the Consent Decree, In accordance with the provislons of Paragraph 57 of that Section. If and to the
extent that BPA Is unable fo secure the resources gnaranteed under any such performance guarantee(s)
and the Settling Defendanis fall to remit a cash amount up fo but not exceeding the estimated cost of the
romaining Work fo be performed, all in accordance with the provislons of Paragraph 57, any
uersimbursed costs, not inconsistent with the NCP, inourred by EPA in performing ‘Work under the Work
Takeovet shall be considered Future Response Costs that Settling Defendanis shall pay pursuant to
Section X VI {Payment for Response Costs).

99, Notwlthstanding any ether provision of this Consent Decree, the United States and the
Tribe retaln all authorlty and reserve all righis to take any and il résponse actions authorized by law,
XX, COVENANTS BY PARTICIPATING PARTIES

100.  Covenant Not to Sue, Subject to the reservations in Paragraph 101, Participating Pamties
fhereby covenant not to sus and agres not fo assert any clains or causes of action against the United States
ot the Tribe with respect to the Site or this Consent Decree, including, but not limited to:

United States et al, v. City of St. Mavies, et al, 38
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a. any direct or Indirect claim for retmbursement froth the Hazardous Substance
Superfund (established pursuant to the Infernal Revenue Code, 26 U.S.C, § 9507) through CERCLA
Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b. any clalms against the Unlted States, including any department, agency ot
instrumentality of the United States under CERCLA Seotions 107 or 113 related to the Site, or

c. any claims agaitist the Tribe, including any departiment, program, or
{nstrumentality of the Tribe under CERCLA Sections 107 or 113 related to the Site, or
d. any claims arising ont of response actions at of In connection with the Site,

including any clalm under the United States Constitution, the Idaho Consfltutlon, the Tucker Act, 28
U.S.C. § 1491, the Bqual Access fo Justice Act, 28 U.S.C. § 2412, a3 amended, tribal law, or at common

law.

Except a8 provided in Paragraph 104 (Waiver of Claims Against De Micromis
Partles), Paragraph 105 (Walver of Claims Against De Minfmis Partics), and Paragraph 1 {0 {waiver of
Clalm-Splitting Defenses), these covenants not to sus shall not apply as against the United States in the Cel e
svent that the Unifed States brings a cause of action or issues an order pursuant to the reservations set
forth in Paragraphs 94, , 95, or 97 (b) - (d) or (g), but only to the extent that Participating Parties’ claims
atlse from the same response action, response costs, or damages fthat the United Stales or the Tribe Is
seeking pursuant to the applicable reservatlon,

Likewise, except as provided in Paragraph 104 (Walver of Clalins Against De
Micromis Pavties), Paragraph 105 (Waiver of Claitms Against De Minimis Partles), and Paragraph 110
(walver of Clal-Splitting Defenses), these covenants not to sue shall not apply as against the Tribe in the
event that the Tribe brings a cause of actlon pursuant to the reservations set forth in Pavagraphs 944, 954,
or 9TA(D)-(d) or (), but only to ihe extent that Participating Partles’ ¢laims arlse from the same response
aotion, vesponse cosfs, or damages that the Tribe is sesking pursuant to the applicable reseryation,

101, The Participating Parties reserve, and this Consent Decree Is without prejudice te, olaims
against the United States, subject to the provisions of Chapter 171 of Title 28 of the United States Code,
for money damages for injury or loss of property or personal injiry or death caused by the negligent or
wrongful act or omission of any employee of the United States while acting within the scops of his office
ot employment under circumstances whete the United States, if a private person, would be [lable to the
claimanti In accordance with the law of the place where the act or omission cecurred. However, any suich
claim shall not include & claim for any damages caused, in whole or In part, by the act or omission of any
person, including any contractor, who Is not a federsl employee as that teym is defined in 28 U.S.C. §
2671; nor shall eny suel claini Include a claim based on BPA's selection of responss actlons, or the
oversight or approval of the Participating Parties' plans or activities. The foregolng applies only to claims
which are brought pursuant to any statute other than CERCLA and for which the walver of soverelgn
immunity is found fn & statute other than CERCLA,

102.  The Parties acknowledge and agree that nothing in this Consent Dectee Is Intended to
retider the Voluntary Remediation Party & responsible party with regard to the Site under Section 107(s)
of CERCLA, 42 U.S.C. § 9607(a) ot any similar stato or Tribal law; provided, however, that nothing in
this Consent Decree is intended to prevent the Voluntary Remedlation Party from, by its conduct,
becoming a responstble party with regerd to the Site under Section 107(a) of CERCLA or any similar
state or Tribel law to the extent such conduct would otherwise render it as such, The Parties further
acknowledge and agree that nothing in this Consent Decree should be construed fo, nor is it intended to,
create any divect and/or Joint and several ligbility againat the Voluntary Remediatlon Paity for any act or
otnission of the Settling Defendants except for those liabilitles expressly assumed pursuant to this
Consent Decree,
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163,  Nothing in this Consent Decree shall be deemed to constltute preauthorization of a olalm
within the meaning of Section 111 of CERCLA, 42 1).8.C. § 9611, ot 40 C.F.K. § 300.700{d).

104,  Claims against De Micromis Parties. Participating Parfies agres not fo assert any claims
and to walve all ciaimas or eauses of actlon (Including but not imited fo clalms or causes of actlon under

Sections 107(a) and 113 of CERCLA) that they may have for all mnatters relating to the Site against any
person where the psrson’s Habillty o Participating Pariies with respect to the Slte is based solely on
having arranged for disposal of treatment, or for transport for disposal or treatinent, of hazardous
substances at the Site, or having accepted for transport for disposal or treatment of hazardous substancos
at the Site, If all or part of the disposal, freatment, or transport ocourred before April {, 2001, and the tofal
amount of meterial containing hazardous substances contributed by such person to the Site was less then
110 gallens of [lquid materials or 200 pounds of sofid materlals,

104A  The watver In Pavagraph 104 shall not apply with respect to any defense, claim or cause
of action that & Pastlcipating Party may have agalnst any person meeting the orlteria in Paragraph 104 if
stich person asserts & oluim or cause of actlon relating to the Sife against such Participating Perty. This
walver shall also not apply to any clalm or cause of actlon against any person meeting the criteria in - Ty
Paragraph 104 If BPA determines!

8, that such person has falled to comply with any EPA requests for inforination or
administrative subpoenas lasued pursuant fo Section 104(¢} or 122(e) of
CBRCLA, 42 U.S.C. § 9604(0) or $622(e), or Section 3007 of RCRA, 42 US.C.
§ 6927, or has Impeded or is Impeding, through action or inaction, the
performance of a response action or natural resource restoration with respect to
the Site, or has been convicted of a eriminal violation for the conduct to which
this watver would apply and that conviction has not been vitlated on appeal or
otherwise; of

b. that the materials containing hazardous substances contributed to the Site by such
person have contributed significantly, or could contribute significantly, either
individually or in the aggregate, to the costs of responss action or natural
resource restoratlon at the Site,

103, inst De Mini lity to Pay Partles. Participating Parties agree not to
assert any claims or causes of action and to walve all claims or causes of getion (including but not limited
to claims or causes of action undet Sections 107(a) and 113 of CERCLA) that they may have for all
matters relating to the Site against any person that has entered or it the future enters into a final CERCLA
§ 122(g) de minfmiy seitlement, or a final seftiement besed on limited ability to pay, with EPA with
respect to the Site. This walver shall not apply with respect to any defense, claim, or cause of action that a
Participating Party may have agalnst any petson If sush person asserts a claim or cause of action refaiing
to the Site against such Particlpating Party.

XXIII, EPEACT OF SRTTLEMENT: CONTRIBUTION

106, EBxcept as provided In Paragraph 104 (Waiver of Clalms Against De Micromis Parties) and
Paragraph 105 (Walver of Clalms Against De Mmimis Partles), nothing in this Consent Decree shall be
construed {o create any rights in, or grant any cause of action to, any person not a Partly {o this Consent
Decree. Except as provided in Paragraph 104 (Walver of Clalms Against De Micromis Paties) and
Paragraph 105 (Waiver of Claims Against De Mininids end Abllity fo Pay Parttles), ¢ach of the Parties
expressly ressrves any and all rights (including, but not limited to, pursuant to Section 113 of CERCLA,
42 U.8.C. § 9613), defonses, claims, demands, and causes of action which each Party may have with
respect to any matter, transactlon, or cccurrence refating in any way to the Site against any persennot a
Party hereto, Nothing In this Consent Decree diminishes the right of the United Stafes, pursuant to
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Sectlon [13(f)(2) and (3) of CERCLA, 42 U.8.C, § 9613(N(2)-(3), to pursue any such persons to obtain
additional response costs or response aetion and to enter Into seftlements that give rise to contribution
protection pursuant to Seetion 113{£)(2),

107,  The Parties agree, and by entering this Consent Decree this Court finds, tha this Consent
Decree constitutes a judiclally-approved settlement for putposes of Seotlon 113(f)(2) of CERCLA, 42
U.S.C. § 9613(£)(2), and that each Settling Defendant Is entitled, as of the Effectlve Date, to protection
from contribution reticns or clalms ag provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613()(2),
or as may be otherwise provided by law, for matters addressed In this Consent Decree. The “matters
addressed” In this Consent Decree ave all response actions taken or to be faken and all response costs
incurred or to be incurred, at or in connection with the Site, by the United States or any other person;
provided, however, if the Unlted States or the Tribe exercises rights against the Participating Parties under
the reservations In Section XX (Covenants not to sue by Plaintiffs), other than in Paragraphs 97(a) or
97A(a) (claims for fallute to meet a requirement of the Consent Decres), 97(e) or 97A(e) (eriminal
lability), or 97(f) or 37A(D) (vielations of federat/state law during or after implementation of the
Remedia| Actlon), the “matters addressed” in this Consent Decree will no Jonger Include those response
costs or response setions that are within the scops of the exercised reservations,

108,  Partlcipating Parties shall, with vespect to any suit or claim brought by them for matters
related fo (his Consent Decres, tiotlfy the United States and the Tribe tn writing no Iater than 60 days
prior fo the injtlation of such sult or ¢laim,

109, Participating Parties shall, with respect to any suit or ¢lalm brought against them for
matters related to this Consent Decree, notify in writing the United States and the Tribe within 10 days of
service of the complaint on Partiolpating Parties, In addition, Partiolpating Parties shall notify the United
States and the Tribe within 10 days of service or receipt of any Motion for Summary Judgment and within
10 days of receipt of any order from a court setting a case for trial.

110.  Res Judicata and Other Defenses, In-any subsequent administrative or judicial

proceeding Initiated by the United States or the Ttibe for injunctive rellef, recovery of response costs, or
other appropriate relief relating to the Site, Participating Partles shall not assert, and may not maintain,
any defense or claim based upon the principles of waiver, res judicata, collaterat estoppel, issue
preclusion, clalm-splitting, or other defenses based upon any contention that the slatins ralsed by the
United States or the Tribe in the subsequent proceeding were or should have been brought in the instant
case; provided, howover, that nothing in this Paragraph sffecis the enforceabllity of the covenanis not to
sue sot forth In Section XXI (Covenants Not to Sue by Plalntiffs).

XX1V. ACCESS TO INFORMATION

111,  The Participating Parties shall provide to BPA and the Tribe, upon request, copies of all
documents and information within their possession or control or that of their contractors or agents refating
to activities af the Site or to the implementation of this Consent Decree, including, but not limited to,
sampling, analysis, chain of custody records; manifests, trucking lopy, receipts, reports, sample traffic
rontlng, cotrespondence, or other dosuments or information related to the Woik and VRP Work, The
Participating Parlies shall also iake avallable to EPA and the Trlbe, for putposes of Investigation,
information gathering, or festimony, their employees, sgents, or rapresentatives with knowledge of
relevant facts concerning the performance of the Work,

112,  Business Confidential and Privileged Documenis,

a. The Participating Parties may assert buslhess confidentiality clalms coverlng padt
or all of the documents ot Information submitted to Plaintiffs under this Consent Decree to the extent
permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.8.C. § 9604(e)(7), and 40
CFER, §2.203(b). Documenits or information determined to be confidential by EPA will be afforded the
protection specified in 40 C.F.R. Part 2, Subpart B, If no claim of confidentiality accompanies documents
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or Informatlon when they are sitbmitted to BPA and the Trlbe, or if EPA has notified the Patticipatlng
Parties that the documents or Informatlon ars not confldentlal under the standavds of Section 104(e)(7) of

- CERCLA or 40 C.F.R, Part 2, Subpart B, the public may be given access to such doguments or
infoumation without further notice to Seffling Defendants,

b, The Particlpating Partles may assett that certaln documents, recards and other
information are priviteged under the attorney-cliant privilege or any other privilege recognized by federal
law, If the Participating Parties assert such a privilege in lisu of providing documents, they shall provide
the Plaintiffs with the following: (1) the title of the document, record, or information; (2) the date of the
documant, record, or Informatlon; (3) the name and title of the author of the document, record, or
information; (4) the nems and title of erch addiesses and reclplent; (5) a desaription of the contents of the
document, record, or informatien: and (6) the privilege asserfed by the Perticipating Parties. However, no
documents, repotts or cther infotmatlon created or generated pursuant to the requirsments of the Consent
Decree shell be withheld on the grounds that they ate privileged.

113.  Noclaim of confidentiality shall be made with respect fo any data, including, but not
limited to, all sampling, analytical, monitoring, hydrogeologic, solentific, chemical, or engineering data,
o any other documents or informatien evidencing conditions at or around the Site,

XXV, RETENTION OF RECORDS

114, Untll 10 years after the Participating Parties’ recelpt of EPA's netificatlon putsuant fo
Paragraph 60 of Section X1V (Certification of Completion of the Work), each Particlpating Party shall
preserve and retain all non-1dentleal coples of records and documents {Including records or documents in
electronic form) now in Jts possession or control or which coms into its possession or control that relate in
any manner to its liability under CERCLA with respect to the Site, provided, however, that Settling
Defondants who are potentlatly lisble as ownets or operators of the Slte must retain, in addition, all
documents and records that telate to the llability of any other person under CERCLA with respeot {o the
Site. Bach Participating Party must also refaln, and instruct its confractors and agents to preserve, for the
same period of time specified above all non-identleal coples of the last draft or final version of any
documnents or records (including documents or records in electronte form} now in its possession or control
ot which cotne Into lts possession or control that relate In any manner to the performance of the Wotk or
VRP Wark, provided, lowever, that each Particlpating Party (and lts contractors and agents) must retaln,
in addition, coples of all data genereted during the psrformance of the Work and not contained in the
aforementtoned documents required to be vetalned, Bach of the above record retentlon requirements shall
apply regardless of any corporate retention polley to the contrary.

115, At the concluslon of this docutnent retention perfod, the Participating Parties shall notify
the United States and the Tribe at least 50 days prior to the destruction of any such records or documents,
and, upon request by the United States or the Tribe, the Parileipating Parties shall deliver any such
records or documents to BPA or the Tilbe. The Participating Partles may assert that certain documents,
tecords and other information are pivileged under the attornsy-client privilege or any other privilege
recognized by federal law, If the Participating Partles assert such a priviloge, they shall provide the
Plaintiffs with the folowing: (1) the titls of the document, record, or Information; (2) the date of the
dosument, record, or information; {3) the name and title of the auther of the dosument, record, or
information; (4) the name and title of each addresses and reclplent; (5) & description of the subject of the
decument, record, or Informatlon; and (6) the privilege asserted by the Particlpating Patties, Howevet, no
documents, reports or other information created or generated pursuant fo the requirements of the Consent
Decree shall be withheld on the grounds that they ave privileged.

116.  Bach Ssttiing Defendant hereby certifies individually that, to the best of its knowledge
and bellef, after thorough inquity, & has not altered, mutilated, discarded, destroyed ot otherwlse disposed
of any records, documents or other information {othor than identical coples) relating to ifs potential
liability regarding the Slte since notification of potential liablHy by the United States or the Tribe or the

-
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flling of suit against It regarding the Site and that if has fully complied with any and &l EPA requests for
information putsuant to Section 104(e} and 122(e) of CERCLA, 42 U.5.C. 9604(e) and 9622(e), and
Sectlon 3007 of RCRA, 42 U.S.C. 6927,

XX VI. NOTICES AND SUBMISSIONS

117.  Whenever, under the terms of this Consent Deores, weltten notice is required to bs given
or a report o other document is required fo be sent by one Party to another, it shall be directed to the
individunls at the addresses speclfied below, unless those individuals or their suecessors give notice of a
chaoge fo the other Parties 1n wiiting. All notices and submissions shall be considered effective upon
receipt, unless otherwise provided. Written notice as specified herein shall constitute complete
sutisfaction of any written notlce requirement of the Consent Decree with respect to the United States,
BPA, the Tribe, &nd the Paticipating Parties, respectlvely,

As to the United States:

Chief, Environmental Enforcement Section
Bnviromment and Natval Resources Division
1.8, Department of Justlce

P.0O. Box 7611

Washington, D.C. 20044-7611

Re: DI 1 90-11-3-06673

R Lt L
CEoDa RE s

As to BPA;

Daniel D, Opalski, Director

Office Of Environtmental Cleanup

118, Environmental Protection Agency
Region [0

1200 Sixth Avenue, Sulte 200

Seaftle, WA 98101

Joe Wallace, Remedial Project Manager

11.8. Bnvirenmental Pretection Agency
Reglon 10

1200 Sixth Avenue, Sulte 900

Seattle, WA 98101

As to EPA Replonal Financial Management Officer: :

Reglona! Financlal Management Officer e
U.S. Environmenta! Protection Agency
Region {0

1200 Sixth Avenue, Sulte 300

Senttle, WA 98101

A e Tl

Chief Allan, Chairman
Coeur d*Alens Trlbe
850 A, Street

PO, Box 408
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Plutnmer, Idaho 83851
As fo the Trihe Hazardous Waste Management Program:

Rebecea Stevens, Program Manager
Hazardous Weste Program

Coeur ' Alene Tribe

424 Sherman Avenue

Coeur d'Alene, 1D 83814

As to Tribe Finaneial Office;

Debble Groom,

Diregtor of Finance

Coseur &' Alene Tiibe

PO Box 408, 850 *A' Street
Plummer, [D 83851

As to the Particinating Partles:
For ARCADIS:

Allan Steckelberg
ARCADIS

630 Plaza Drive, Suite 200
Highlands Ranch, CO 86129

With Copy to!

ARCADIS U.8,, Inc. Legal Department
Attn: Steve Fox

636 Plaza Drive, Suite 100

Highlands Ranch, CO 80129

For U.S, BANK NATIONAL ASSOCIATION, AS TRUSTEE OF THE TESTAMENTARY TRUST OF
MILO P, ELANNERY fbo JEROME F, NEVIN; TESTAMEBNTARY TRUST OF MILO P, FLANNERY
fbe CHARLEE O'MALLEY; LIVING FAMILY TRUST OF MAUD O, FLANNERY fbo JEROME F,
NEVIN; LIVING FAMILY TRUST OF MAUD O, FLANNERY fho CHARLEE O’MALLEY; LIVING
CHARITABLE TRUST OF MAUD O. FLANNERY fbo GONZAGA UNEVERSITY; LIVING
CHARITABLE TRUST OF MAUD O, FLANNERY fbo GONZAGA PREPARATORY SCHOOL;
TESTAMENTARY TRUST OF AILEEN FLANNERY NEVIN, FUND A fbo JOHN C. NEVIN; and
TESTAMENTARY TRUST OF AILEEN FLANNERY NEVIN, FUND B fbo JOHN C. NEVIN,
JEROME F, NEVIN and CHARLERE (’MALLEY:

Craig Korthase on behalf of B.).Carney

Senior Vice President and Senfor Managing Director
1J.8. Bank

1420 Fifth Avenue, Sulte 2100

Seattle, WA 93101
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With Copy tor

Linda Rockwood

Faegre & Benson, LLP
3200 Wells Fargo Center
1704 Lincoln Street
Denver, CO 80203

For Camey Products Co, Lid.:

James B, Comerford

President

Carney Products Co. Lid,

222 North Wall Steeet, Suite 306
Spokane, WA 99201

With Copy to:

Tisha Pagalilavan

K&L Gates, LLP

925 Fowrth Avenue, Sulte 2000
Sestile, WA 98104

For the City of St. Maries, Idaho;

Mayor Robert Allen
City of §t. Maries
City Hall

602 College Avenue
8t Martes, 1D 83861

With Copy to:

Louls A, Ferrelra IV

Stoel Rives LLP

900 SW Fifth Avenue, Sulte 2600
Poriland, OR 97204

XXV, BREECTIVEDATR

118,  The effective date of this Consent Decres shall be the dats upon which this Consent
Deoree is entered by the Court, except as ofherwise provided herein,

United States ef al. v. City of 5t. Maries, et o, : 45
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XXVIII, RETENTION OF JURISDICTION

119, This Court retains jurisdiction over both the subject matter of this Consent Decree , and
the Patlcipating Parties for the duration of the perforinance of the terms and provisions of this Consent
Decres for the purpose of enabling any of the Pastles to apply to the Court at any time for such further

* order, direotion, and relef ag may be necessary or appropriate for the construction or modification of this
Consent Deeree, or to effectuafe or enforce compliancs with its terms, or to resolve disputes in
accoldance with Seotion XIX {(Dispute Resclution) hereof,

XXIX, APPENDICES
120.  The following appendices are sttached fo and incorporated info this Consent Decree:
“Appendix A” Is the ROD.
“Appendix B” is the SOW,
“Appsndix C” 1s the deseription and/or map of the Site,
“Appendix D" is the Performance Guaranico.
“Anpendix B is the legal description for the parcels constituting Upland Portion

XXX, COMMUNITY RELATIONS

121, Pariicipating Parties shall propose to BPA and the Tribe their participation in the
community relations plan to be developed by BPA. BPA will deterimine the appropriate role for the
Participating Partles under the Plan. Participating Patties shall also cooperate with EPA and the Tribe in
providing information regarding the Work to the public, As requested by EPA or the Tribe, Particlpating
Parties shall partlcipate in the preparation of such inforinatlon for dissemination to the publle and in
publle meetings which may be held or sponsored by EPA or the Tribe fo explain activliies at o relating to
the Site, '

XXX MODIRICATION

122.  Schedgles specified in this Consent Decres for cotnpletion of the Work may be modifted
by agreement of EPA, and the Participating Parties. All such modifications shall be mede in writing,

123, Except as provided in Paragraph 20 (Modification of the SOW or Related Work Plans),
no material modifications shall be made to the SOW without weitten notification to and wriiten approval
of thg United States, the Participating Parties, and {he Court, if such modtificatlons fundamentally alter the
basle features of the selected remedy within the moaning of 40 C.R.R. 300.435(¢)(2)(1i), Priorto
providing its approval to any modification, the United States will provide the Tribe with a reasonable
opportunity for concurrent review and comment on the proposed modifieatlon, Modifications {o the
SOW that do not materiatly alter that document, or material moditications to the SOW that do not
Tundamentally alter the basic features of the selected remedy within the moeening of 40 e
C.F.R.300.435(c)(2)(1f), may be made by wiitien agreement between EPA, after providing the Tribe with
a reasonable opportunity for concurrent review and comment on the propased modification, and the
Participating Partles.

124,  Nothing in this Decree shull be deemed fo alter the Court’s power to enforee, supervise or
approve medifications to this Consent Decree,

United States et al, v, City of St. Maries, ef al. 46
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XXXI1, LoDGENG AND QPPORTUNITY FOR PUBLIC COMMENT

125, This Consent Decree shall be lodged with the Court for a perfod of not less than thirty
(30) days for public notice and comment in agoordance with Section 122(d)}2) of CERCLA, 42 U.S.C. §
$622(d)(2), and 28 C.F.R. § 50.7, The United States reserves the right {0 withdraw or withhold lts
consent if the comments regarding the Consent Decres disclose facts or considerations which indicate that
{he Consent Decree is nappropriate, improper, or inedequste, Participating Parties consent to the entry of
this Consent Decree without further notice.

126,  If for any reason the Court should decline to approve this Conisont Decree in the form
presented, this agreement is voldable at the scle discretion of any Party and the terms of the apreement
may not be used as evldence In any litlgation between the Parties.

XX XIH, SIGNATORIES/SERVICE

127, Bach undersighed representatlve of a Participating Party to this Consent Decree, the
Tribe, and the Assistant Attornay General for the Bnvironment and Natural Resources Division of the
Departiment of Justice certifies that he or she is firlly anthorlzed to enter info the terms and conditions of R
this Consent Decree and fo exectite and Jegally bind such Pasty to this document,

128,  Each Participating Party hereby agrees nof to oppose entry of this Consetit Decree by this
Court or to challenge any provision of this Consent Decree unless the United States has notified the
Participating Parties in writing that It no longer supports entry of the Consent Decrea.

_ 129,  Bech Participating Patty shall identify, on the attached signature page, the name, address

and tolephone number of an agent who Is suthorized to accept service of procoess by mail on behalf of that
Party with respect to all matters arising under or relating tc this Consent Decrce. The Participating Partles
hersby agree to accept service in that manner and to waive the formal service requirements set forth in
Rule 4 of the Federa! Rules of Clvil Procedure and any applicable local rules of this Court, including, but
rot limited to, service of & surymons, The partles agree that Seitling Defendants need nof file an answer
fo the complaini In this action unless or until the court expressly declines to enter this Consent Decres,

XXXIV. FINAL JUDGMEN]

130.  This Consent Decres and {ts appendlces constitute the final, complets, and exclusive
agresment and understanding among the parties with respect o the settlement simmboedied in the Consent
Decree. The partles acknowledge that there ars no representations, agreements or undmstandlngs relating
fo the settlement other than these expressly contained in this Consent Decree,

131, Upon approval and enfry of this Consent Decree by the Court, this Consent Decree shall
constitute a final judgment between and among the United Stetes, the Tribe, and the Setiling Defendants,
The Court finds that there Is no just reason for delay and therefore enters this judgment a3 a final

Judgment under Fed, R. Civ, P, 54 and 58, . o
'IJ WML
A Mow
SO ORDERED THIS _ DAY OF ; 3669,

T 6 i ;‘
iJi/ctJudg(/
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_9f30/03
Date

g Assistant Aitorney General
Erfvlronment and Natural Resources Division
U.S, Depertment of Justice

Washington, D.C. 20530

o ol 5

Date Eric D, Albert
Trial Attorney
Environmenta! Enforcement Section
Environment and Natural Resources Division
1.8, Department of Justice -
P.O. Box 7611
Washington, D.C. 20044-7611
(202) 514-2800
{202) 514-4180 (fax)
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THOMAS E, MOSS
United States Attorney

: District of ldaho
ul “'!‘/0‘{? /\j/ [/4’/(/

Dat¢ 1 “Nick Woychick
Civil Chief
United States Attorney’s Office

District of Idaho
Washington Group Plaza IV
Boise, Idaho 83712
208-334-1211

nick. woychick@usdoj.gov

ST T
PR e E R A
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‘. ‘.. . / : - . . r‘ ‘ i
J/548 R Y
Date Lori Cohen i

Acting Director
Office of Environmental Cleanup

U.S. Environmental Protection Agency,

Region 10
1200 Sixth Avenue, Suite 900
Seattle, WA 98101
918 [o i (L
Date Lisd 8. Castafion

Asstdtent Regional Counsel

U.S. Environmental Protection Agency,
Region 10

1200 Sixth Avenue, Sulte 900

Seattle, WA 98101
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FOR THE COEUR D’ALENE TRIBE

0-89-67 Signature; @Lﬂ{ KO
Date Name (print);  Chief Allah '
Title: Chafrman
Cosur d*Alene Tribe
Address; 850 A, Street
PO, Box 408
Plammer, ID 83851

1627 4 o‘f Signature:
Drate Name {prinf): ]
Title: Coung ere-Prit
Address: The Clesry Law Group, P.C,
101 Woest Pralrle Center, #362
Heyden, ID 83835
Phone Ne.: (208} 762-1081

Agent Authotized to Accept Servico on Behaif of Above-slgned Party;

Natne (print):  Erle Van Orden

TFitle: In-House Counsel
Coenr d*Alente THbe
Address: 850 A. Shrest
PO, Box 408

Plumtner, ID 83851
Phone Ne.: (208) 686-0400
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Consent Decree

[T

it ma—r n m—— o mmir i ——— L . 1 ¢




Case 2:09-cv-00577-EJL Document 15-1  Filed 02/22/10 Page 24 of 33

e

Case 2;09-cv-00577-EJL Document 1-2 Filed 11/09/09 Page 55 of 64

POR CARNEY PRODUCTS CO,, LTD,

Agont Authorized to Aocept Servion on Rehalf of Above-aigned Partys

Unlted States et af, v, City of Y, Mariss, ot al,
Conroit Bagree

Nams (print): K&L2Gates, LLP
"Hile: ¢ Tisha Pagaiilausn

Addeest 925 Fourth Avenie. Buite 2900
—~SBatrle, WA QBIQF
Ph. Number: _ (200) 5237580

sl
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FOR THE CITY OF ST, MARIES

Z,. Zfdf Sigoature; ig%@%
Datc ) Nems (print):

Title: Pl N
Address; _Iﬂd{f 14 e Hveni S I

Apent Authorized 10 Aceept Service on Behalf of Above-signod Pantyt

Neme (prins_ St081 Rives c¢lo Louis A, Ferreirs
Thtle: Attorney —

Adlress: _gQ0_SW F{fth Ave
~Sulse- 2600 —— —

o gy, ROEERIRE - OR 9120
. Mumber: (50 =4 ,
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FOR U.8, BANK NATIONAL ASSOCIATION, A8 TRUSTEE OF THE TESTAME NTARY
TRUST OF MILO P, FLANNERY fbo JEROME F, NEVIN; TESTAMENTARY TRUST OF
MYLO B, FLANNERY fou CHARLEE O'MALLE YV LIVING PAMILY TRUST OF MAUD O,
FLANNERY fbo JEROME F, NEVIN; LIVING FAMILY TRUST OF MAUD O, FLANNERY fvo
CHARLEE O'MALLEY; LIVING CHARITABLE TRUST OF MAUD ©O. FLANNERY o
GONZAGA UNIVERSITY; LIVING CHARITABLE TRUST OF MAUD 0. FLANNERY fha
GONZAGA PREPARATORY SCHOOL; TESTAMENTARY TRUST OF AILEEN FLANNERY
NEVIN, FUND A fho JOHN C, NEVIN; and TESTAMENTARY TRUST OF AILEEN
FLANNERY NEVIN, FUND B fho JOHN C. NEVIN, JEROME F. NEVEN arnd CHARLEF

O'MALLEY
S D i Signature; -
Date Name {print);_Cmava by = o W OUEr sy,
. Title: = 3
Address: LSy, SRZNY P Gt e T FEB Gt
=W HA CTE )
(U RS « 1 ey Pard  DTZ0)
DRIV LE, L K[SO)

Agort Authoriued to Accept Servico on Behalf of Above-signed Panty:

Nawo (printy;_FAESPE + Gartow LLP
Titte: e Y/ vazd
Address: {700 [fnteinl T .
3 >
vt by 2
Ph Number: _(fo1) $07.0 9o
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FOR ARCADIS, U.S, INC. -

1/ o7 Signature: dﬁ ; 24 2
Date Namc (print}; ke
. Title: E’avluvw}'l \)MM‘\M‘T
Address: ;3> ?‘l.“- Dr'lvl.- ‘u] {0y

iy 034

Agent Authorized to Accept Servies on Behnlf of Above-signed Party:

Name {printy: ‘S\M T
Title:

Addross: 63> Puaa Deive 4o lvd
— Naby Reedn, /o f2129

Ph, Number: ___ 120 ~3ul 3509
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Appendix A — Record of Decision

LETINRR T

Unired States et al. v, City of St. Maries, ef al.
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Appendix B — Statement of Work

United States et al, v. City of St. Marles, ef al.
Consent Decree




Case 2:09-cv-00577-EJL Document 15-1 Filed 02/22/10 Page 30 of 33

Case 2:09-cv-00577-EJL | Document 1-2  Filed 11/09/09 Page 61 of 64

Appendix C -~ Site Map
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. Appendix D ~ Performance Guarantee
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