
    

IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF IDAHO 

UNITED STATES OF AMERICA, Plaintiff 

v. 

THE. CITY OF ST. MARIES; CARNEY PRODUCTS CO., LTD; U.S. 
BANK NATIONAL ASSOCIATION, AS TRUSTEE OF THE 
TESTAMENTARY TRUST OF MILO P. FLANNERY fbo JEROME F. 
NEVIN; TESTAMENTARY TRUST OF MILO P. FLANNERY fbo 
CHARLEE O'MALLEY; LIVING FAMILY TRUST OF MAUD O. 
FLANNERY tbo JEROME F. NEVIN; LIVING FAMILY TRUST OF 
MAUD O. FLANNERY tbo CHARLEE O'MALLEY; LIVING 
CHARITABLE TRUST OF MAUD O. FLANNERY tbo GONZAGA 
UNIVERSITY; LIVING CHARITABLE TRUST OF MAUD O. 
FLANNERY tbo GONZAGA PREPARATORY SCHOOL; 
TESTAMENTARY TRUST OF AILEEN FLANNERY NEVIN, FUND A 
fbo JOHN C. NEVIN; and TESTAMENTARY TRUST OF AILEEN 
FLANNERY NEVIN, FUND B fbo JOHN C. NEVIN, JEROME F. 
NEVIN and CHARLEE O'MALLEY, 

Defendants. 
And 

The COEUR d'ALENE TRIBE 

Plaintiff, 
v. 

THE CITY OF ST. MARIES; CARNEY PRODUCTS CO., LTD; U.S. 
BANK NATIONAL ASSOCIATION, AS TRUSTEE OF TIm 
TESTAMENTARY TRUST OF MILO P. FLANNERY fbo JEROME F. 
NEVIN; TESTAMENTARY TRUST OF MILO P. FLANNERY fbo 
CHARLEE O'MALLEY; LIVING FAMILY T~UST OF MAUD O. 
FLANNERY tbo JEROME F. NEVIN; LIVING FAMILY tRUST OF 
MAUD O. FLANNERY fbo CHARLEE O'MALLEY; LIVING· 
CHARITABLE TRUST OF MAUD O. FLANNERY fbo GONZAGA 
UNIVERSITY; LIVING CHARITABLE TRUST OF MAUD O. 
FLANNERY fbo GONZAGA PREPARATORY SCHOOL; 
TESTAMENTARY TRUST OF AILEEN FLANNERY NEVIN, FUND A 
tbo JOHN C. NEVIN; and TESTAMENTARY TRUST OF AILEEN 
FLANNERY NEVIN, FUND B fbo JOHN C. NEVIN, JEROME F. 
NEVIN and CHARLEE O'MALLEY, 

Defendants. 
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I. BACKGROUND . 

A. The United States of Amedca ("United States"), on behalf of the Administrator of the 
United States Envil'Onmental Protectlon Agenoy ("EPA"), flIed a complaint In this matter pursuant to 
Section 107 of the Comprehensive Environmental Response, Compensation, and Liability Act 
("CERCLN'), 42 U.S.C. § 9607. The Coeur d' Alene Tl'ibe filed a complaint in this mattel' pursuant to 
Sec~ion J07 ofCBRCLA, 42 U.S.C. § 9607. 

B. The UnHed States and the Tl'Ibe In their respective complaints seek, inter alia: (1) 
reimbursement of costs incu1'rtd by EPA and the Department of Justice and by the Tribe for response 
actions at the St. Maries Creosote Superfund Site in St. Maries, Idaho ("Site"), together with accrued 
interest; and (2) pel'formance of studies and response work by the defendants at the Site consistent with 
the National Contingency Plan, 40 C.F.R. Part 300 (as amended) (ClNCP''). 

C. In accordance with the NCP and Section 121(f)(1)(F) ofCBRCLA, 42 U.S.C. § 
9621(f)(I)(F), EPA notified the State ofIdaho (the "State") by letter dated Maroh 20,2008, of 
negotiations with potentially responsible pai1ies regarding the implementation of the remedial design and 
remedial action for the Site, and EPA has provided the State with an 0PP011unlty to pal1icipate In such 
negotiations and be a party to this Consent Decree. 

D. In accordance with Section 122(1)(1) ofCERCLA, 42 U.S.C. § 96220)(1), EPA notified 
the Coetll' d'Alene Tribe, the U.S. Fish and Wildlife Service, the National Oceanic Atmospheric 
Administration, and the State ofIdalto on January 22, 2008, as well as the U.S. Depal1ment ofthe Interiol' 
on February 6, 2008, of negotiations with potentially responsible parties regarding tho release of 
hazardous substances that may have resulted in Injury to the natural resources undel' Federal, State, and . 
Tl'ibal tnlsteeshlp and encollraged the tmstees to pa11icipate in the negotiation of this Consent Decree, 

E. Neither the defendants that have entered into this Consent Decree (tlSettling Defendants") 

.--, .... ,-".: 

nOl' the Voluntary Remediation Party (as defined bel?w)~dmit any issue offact 01' law or any liability to-··­
the Plaintiffs arising out ofthe transactions 01' occurrences alleged In tho complaints or this Consent 
Decree nOI' do they acknowledge that the release 01' tiu'eatened t'elease of hazar dOllS substances at or from 
the Site constitutes an imminent 01' SUbstantial endangerment to tho public health or welfare or the 
environment. 

F. In response to a release 01'. a substantial threat of a release of one or mol"e hazardous 
substances at 01' from the Site, the City of St. Maries ("City") and Camey Products Company, Ltd. 
("Carney Products") commenced a Remedial Investigation and Feasibility Study ("RIlFS") for the Site In 
2001 pursuant to 40 C.F.R. § 300.430. 

o. The City and Carney Products completed a Remedial Investigation (HIli") Repol1 In 
2003, a Feasibility Study ("FS") Report in 2004, and a Supplemental FS in 2006. 

H. Pursuant to Section 117 ofCERCLA, 42 U.S.C. § 9617, BPA published notices of the 
proposed plan and a revised proposed plan for remedial action on Jllly 21, 2005, August 17, 2005, and 
November 29, 2006. In a majol' local newspapel' ofgenet'al circulation. EPA provIded an opportunity for 
written and oral comments from the public on the proposed plan and revised proposed plan fol' remedial 
aotion. A copy of1he transcripts of the public meetings is avaIlable to the public as part of tho 
administrative record upon which the Regional Adinlnistl'atol' based the selection of the l'esponse action. 

I. The decision by BPA on the remedial action to be implemented at the Site is embodied In 
a final Record of DecIsIon ("ROD"), execllted on July 20, 2007. on which the Tribe has given Its 
concurrence. The ROD Includes EPA's explanation for any significant dIfferences between the final plan 
and the proposed plan as well as a responsiveness summary to the public comments. Notice of the final 
plan was published in accordance with Section 117(b) ofCERCLA. 
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J. On or about Septembe)' 26, 2005, the Settling Defendants and ARCADlS U.S., Inc. 
("Voluntary Remediation Pady") entered into a confidential Guaranteed Remediation Program 
Agreement ("Ouarantee Agreement") by which the Voluntary Remediation Party assumed specified 
obligations and liabilities associated with the remediation ofthe Site, Including pl'ovlding a guarantee to 
perform the VRP Work at the Site. As part of the Guarantee Agreement, the Settling Defendants also 
funded the cleanup by plaoing funds into an interest-bearIng escrow account dedioated to the VRP Work 
and by funding a Contractor Remediation Stop Loss Insurance Policy, procured by the Voluntary 
Remediation Party from Zurich Insurance Company. 

K. The Parties have determined that the performance of the Work will be enhanced by 
adding tlie Voluntary Remediation Party as II signatory to this Consent Decree. ARCADIS U.S., Inc. 
aoknowledges that the l'ights and privileges accorded under its Guarantee Agreement with Settling 
Defendants and this Consent Decree pl'Ovlde adequate consideration for Its agl'eement to perform the VRP 
Work hereundel'. 

L. The Settling Defendants and Voluntat')' Remediation Party agree that the terms and 
conditions of this Consent Decree should not be construed nol' are they intended to alter tilelr existing 
rights and obligations to each other under the GURl'ftntee Agt'eement dated Septembel' 26,2005. 

M. Based on the Information presently available to EPA and the Tl'lbe, EPA and the Tribe 
believe that the Work will be propel')Y and promptly conducted by the Voluntary Remediation Pati)' and 
Settling Defendants ("Paltloipatlng Patties") If conduoted In accordance wIth the requirements of this 
Cqnsent Decree and its appendices. The Voluntaty Remediation Party acknowledges that the rights and 
privileges accorded to It undel' this Consent Decree provide adequate consideration fl'om the United States 
and the Tribe fOl'lts agl'eement to peliorm the VRP Work in accOl'dance with this Consent Decree. While 
the Voluntary Remediation Party may receive technical direction from EPA in the Voluntary Remediation 
Palty's performance of the Work, it Is understood by the Parties that, as between the Voluntaty 
Remediation Party and the United States, this Consent Decree is not, and should not be constmed as, a 
contract governed by the Federal Acquisition Reg\dations, 48 C.F ,R. § 2,100 et seq. 

N. Solely for the purposes of Seotlon 1(30) of CERCLA, the Remedial Action selected by 
the ROD and the Work to be performed by the Partiolpatlng ~artles shall constitute a response action 
taken 01' ordered by the President. 

O. The Paltles recognize, and the Court by enterIng this Consent Decree tinds, that this 
Consent Decree has been negotiated by the Pai1ies in good faith and Implementation of this Consent 
Decree will expedite the cleanup offhe Site and wiU avoid prolonged and complicated litigation between 
the Parties, and that this Consent DeCl'ee Is fall', reasonable, and In the public Interest. 

,. . . 
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

IT. JURISDICTION 

1. ThIs COUl1 has jurisdiction ovel' the subject mattel' of this action pursuant to 28 U.S.C. §§ 
1331 and 1345, and 42 U.S.C. §§ 9607 and 9613(b). FOI' purposes of this Consent Decree, including its 
entlJ' and enfol'cement, the Participating Pal'tles hereby "oluntarlly submit themselves to the jurlsdlctlon 
oftllis COutt. In addition, solely for the purposes of this Consent Decree and the underlyIng complaint, 
the Participating Pal1ies wal"e all objections lind defenses that they may have to Jurisdiction of the Court 
01' to venue in this Distl'ict. The Partioipatlng Parties shall not challenge the terms of this Consent Decree 
01' this Court's jul'lsdiction to enter and enforce this Consent Decree. 

III. PARTIES BOUND 

2. This Consent Decree applies to and is bInding upon the United States, the TI'ibe and upon 
Pllrtlclpating Patties and theh' successors and assigns. Any change In ownership 01' corpol'llte status of a 
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Palilcipatlng Patiles including, but not limited to, any transfer of assets or l'eal or personal property, shall 
In no way alter sllch Participating Parties' responsibHitles undel' this Consent Decree, 

3. The PaliicIpating PlIliies shall provide Ii copy of this Consent Deci'ee to each contractOr 
hired to perform the WOl'k (as defined below) required by this Consent Decree and to each person 
representing any Participating Party with respect to the Site or the WOl'k and shall condition all contracts 
entered into hereunder upon performance of the WOl'k In conformity with the terms of this Consent 
Decree. The Participating Paliles or their contractors shall provide written notice of the Consent Decree· 
to all subcontractors hired to pel'form any portion of the Workrequired by this Consent Decree. The 
Participating Parties shall nonetheless be responsible fOl' ensuring that their contractors and . 
stlbcontractors perform the Work contemplated hel'eln In accordance with this Consent Decree. With 
regard to the activities undoliaken pursuant to this Consent Decree, each contractor and subcontractor 
shall be deemed to be In a contractuairolationship with the PartiCipating Parties within the meaning of 
Section 107(b)(3) ofCERCLA, 42 U.S,C. § 9607(b)(3). . 

IV. DEFINlTlONS 

4. Unless otherwise expressly provided herein, terms used in this Consent Decree which are 
defined In CERCLA 01' In regulations promulgated under CERCLA shall have the meaning assigned to 
them In CERCLA 01' In slich regulations. Whenever terms listed below are used in tlus Consent Decree or 
in tho appendices attached hereto and Incol'porated hereundel', the following definitions shall apply: 

"CERCLA" shall mean the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq. 

"Consent Decl'ee" shall mean this Decree and all appendices attached hereto (listed In Section 
XXIX). In the event of conflict between tlus Decree and any appendix, tbls DecI'ee shall control, 

"Consultation" shall mean effective notice and collaboration in a significant attempt to reach a 
common position as between the United States and the Tribe, in accol'dance with the Memorandum of 
Understanding Between the United States and the CoeUl' d'Alene Tribe Regarding Remedial Action at tho 
S1. Maries Creosote Site, 

"Day" shall mean a calendar day unless expressly stated to be a working day. "WorkIng day" 
shall mean Il day other than a Satul'day, Sunday, ol'Federal holiday. In computing any period of time 
under this Consent Decree, where the last day would fall on a Saturday, Sunday, 01' Federal holiday, the 
period shall run until the close ofbuslnoss onhe next working day. 

"DIsmissal" shall mean dismissal ofthe VohmtalY Remediation Party fi'om further obligations 
undel' this Consent Decree as ftniher desol'lbed In Paragraph] 3(b). 

"Effective Date" shall be the effective date aftllis Consent Decree as provided In Paragraph] 18. 

"EPA" shall mean the United States En,vlronmental Protection Agency and any successOl' 
depaliments or agencies of the United States. 

"IDEQ" sball mean the Idaho Department of Environmental Quality and any successor 
depat1ments 01' agencies of the State. 

"Future Response Costs" shall mean all costs, including, but not limited to, direct and indirect 
costs, that the United States incurs In reviewing, 01' developing plans, reports and othel" items pursuant to 
this Consent Decree, vedtYlng the Work, 01" otherwise implementing, overseeing, or enforcing this 
Consent Decl'ee, including, but not limited to, payroll costs, contractor costs, travel costs, laboratory 
costs, the costs incurred PUl'SUltnt to Paragraph 9 (Notice to Successors-In-Tltle), Sections VII (Remedy 
Review), IX (Access and Institutional Controls) (including, but not limited to, the cost of attorney time 
and any monies paid to secure access anel/O!' to secure, Implement, monlto)', maintain 01' enforce 
InstiMionaJ Controls Including, but not lImited to, the amount of just compensation), XV (Emergency 
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Response), and Paragraph 98 of Section XXI (Work Takeovel'). Future Response Costs shall also Include 
all Interim Response Costs, and all Interest on those Past Response Costs Participating Parties have 
agreed to reimburse under this Consent Decree that has accrued pUl'suant to 42 U.S.C. § 9607(a) during 
the period from, with respect to EPA costs, July 1,2009,01' with respect to DOJ costs, Apl'il26, 2009, to 
the date of entry of this Consent Decree. 

"Guarantee Agl'eement" shall mean the confidential Guaranteed Remediation Program 
Agreement entered into by the Voluntruy Remediation Party and the Settling Defendants on 01' about 
September 26, 2005, by which ARCADIS u.s, .Inc., ~ssumed specified obligations and liabilities 
associated with the remediation ofthe Site, . 

"Institutional Contl'ols" shall mean Propl'ietary Conuols and tribal, state, 01' local laws, 
I'egulations, ordinances, zoning restrictions, or other governmental contl'Ols 01' notices that:(I) limit land, 
water andlor resoul'ce use to minimize the potential for human exposure to Waste Matedals at the Site; (Ii) 
limit land, watel' and/or resource use to implement, ensure non-interference with, 01' ensure the 
protectiveness of the Remedial Actlonj and/ol' (iii) provide Information intended to modifY or guide 
human behavIor at the Site, : ':'.':'::':~?"Il1lt.;;--; 

"Institutional Control Implementation and Assurance Plan" 01' ''lCIAP'' shall mean the plan for 
implementing, maintaining, monitoring and repol1ing on the Institutional Controls selected In the ROD, 
prepared In accordance with the SOW. 

, "Interim Response Costs" shall meal). all costs, including direct and indirect costs, (a) paid by the 
United States in connection with the Site bet\veen, with respect to EPA costs, July 1,2009,01' with 
respect to DOJ costs, ApI'1I 26,2009, and the Effective Date, or (b) Incuned prior to the Effective Date 
but paid after that date. 

"Interest," shall mean interest at the rate specified fOl'lnterest on Investments ofthe EPA 
Hazardoils Substance Superfund established by 26 U.S.C, § 9507, compounded annually on October 1 of 
each year, in accordance with 42 U.S.C. § 9607(a), The applicable rate of Interest shaH be the rate in 
effect at the time the interest accmes. The rate of interest is subject to change on October I of each yea I'. 

"National Contingency PI all" 01' "NCP" shall mean the National Oil and Hazardous Substances 
Pollution Contingency Plan pl'omulgated pursuant to Section 105 ofCERCLA, 42 U,S.C. § 9605,' . 
codified at 40 C.F.R. Palt 300, and any amendments thet'eto. 

"Non-Owner Settling Defendants" shall lllean'U.S. e;ank National Association, as Trustee ofthe 
Testamentary Trust of Milo P. FlannclY fbo Jerome F. Nevin; Testamentary Trust of Milo P. Flannery fuo 
Charlee O'Malley; LivIng Family Tl'ust of Maud O. Flannery tho Jerome F. Nevhlj Living Family Tl'ust 
of Maud O. FlannClY ibo Chal'lee O'Malley; Living Charitable Trust of Maud O. FlaMery tho Gonzaga 
University; Living Charitable Tl'Ust of Maud O. Flannery tho Gonzaga Pl'epal'atOl'Y School; Testamentary 
Trust of Aileen Flalmery Nevin, Fund A tho JOlnl C. Nevin; and Testamentary Trust of Aileen Flannel), 
Nevin, Fund B fbo Jolnl C. Nevin,'Jel'ome F. Nevin and Chal'lee O'Malley. 

"Notice ofTennination" shall mean a written notice pursuant to Pa~'agl'aph 12 by the 
Participating Parties to EPA ofTerm\nation of the Guarantee Agt'eement. 

"Operation and Maintenance" or "0 & Mil shall mean all activities I'cqulred to maintain the 
effectiveness oftha Remedial Action as requIred undel' the Operation and Maintenance Plan approved 01' 

developed by EPA pursuant to this Consent Dccl'ee and the Statement of Work (SOW), 

"Owner Settling Defendants" shall otean the City of st. Maries and Carney Pl'oducts Company 
Ltd. 

"Paragraph" shalt mean a portion of this Consent Decree identified by an Arabic numeral 0)' an 
uppel' case letter, 

United States et ai, v, CIt)' of Sf, Mm'(es, et al. 
Consent Decl'ee 
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"Parties" shall melln the United States, the COell!' d'Alene Tl'ibe, and the Pat1icipating Parties. 

"Pru1icipating Parties" shall mean the Settling Defendants and Voluntary Remediation Party, 

"Past Response Costs" shall mean all costs, including, but not limited to, direct and Indirect costs, 
that the United States paid at 01' In connection with the Site through, with respectto EPA costs, June 30, 
2009, or, with respect to DOJ costs, April 25, 2009, plus Interest on all such costs which has accl1led 
pursuant to 42 U,S,C, § 9607(a) through such date, 

IIPelfol'mance Standards" shall mean the cleanup standards and other measures of achievement of 
the goals of tile Remedial Action, set forth in the ROD and the SOW, including any 'Mure amendments 01' 

modifications thereto. 

"Plaintiffs" shall mean the United States and the CoeUJ' d' Alene Tribe. 

"Proprietary Controls" shall mean easements 01' covenants running with the land that (I) limit 
land, water 01' resource use andlor pt'Ovlde access rights and (II) arc created pursuant to common law 01' 

statutory law by an instrument that Is recorded by the ownel' In the appropriate land records office. 

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U,S.C. §§ 6901 et seq. (also 
known as the Resource Conservation and Recovery Act). 

"Record of Decision" 01' "ROD" shall IDean the EPA Record of Decision relating to the Site 
signed on July 20, 2007, by the Regional Administrator, EPA Region 10, o1'her delegate, and al1 
attachments thel'eto. The ROD Is attached as Appendix A. 

"Remedial Action" shall mean those activIties, except for Operation and Maintenance, to be 
undertaken by the Participating Parties to Implement the ROD, In accordance with the SOW and the final . 
Remedial Design and Remedial Action Work Plans and other plans appl'oved by EPA •. 

"Remedial Action Work Plan" shall mean the document developed pUl'Suant to Paragraph 18 of 
this Consent Decree and approved by EPA, and any amendments thereto. 

"Remedial Design" shall mean those activities to be undertaken by the PartIcipating Parties to 
develop the final plans. and speolficatlons fot' the Remedial Action pursuant to the Remedial Design Work 
Plan. 

"Remedial Design Work Plan" shall mean the document developed pursuant to Paragraph 17 of 
this Consent Decree and approved by EPA, and any amendments thereto, 

"Replacement Contractor" means a contractOl' retained by the Settling Defendants to pOlform the 
VRP Work at the Site in the event of Dismissal of the Voluntary Remediation Party. 

"Riverbank" shall mean the Subarea of the Site located between the Uplands and the Sediments 
Subarea. . 

"Section" shall mean a portion of this Consent Decree identified by a Roman numeral, 

"Sediments Subal'ea" shall mean the Subarea of the Site fol' which sediment remediation Is 
required undel' the SOW and the ROD. 

"Settling Defenda'n1si
' shall mean the CityofSt. MarIes, Comey Produots Company Ltd., and 

U,S. Bank National Association, as Trustee of the Te:;tamentary Trust of Milo P. Flannery fbo Jerome F. 
Nevin; Teslamental'Y Trust of Milo P. Flannery fbo Charlee O'Malley; Living Family Trust of Maud 0, 
Flannel), fbo ]el'ome F. Nevin; Living Family Trust of Maud 0, Flannery fbo Charlee O'Malley; Living 
Charitable Tl'Ust of Maud O. Flannery tbo Gonzaga University; Living Charitable Tlust of Maud O. 
Flannel,), tho Gonzaga Preparatol'Y School; Testamental), Trust of Aileen Flannery Nevin. Fund A fbo 
John C. Nevin; and TestalttentlU), Tl'ust of Aileen Flannel'y Nevin, Fund B tho John C. Nevin, Jerome F. 
Nevin and Char lee O'MaUey . 

United States et al, v. City olSt. Maries, et aT. 
Consent Decree 
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"Site" shall mean the St. Mades Creosote Superfund Site, located within the boundaries of the 
Coeur d' Alene Reservation, In the City of St. Maries. Benewah County, Idaho, with the legal descrIption 
being Section 22, Township 46, Range 2, West of tho Boise Meridian, and depicted generally on the map 
attached as Appendix C. 

"State" shall mean the State ofldaho. 

"Statement ofWOI'k" 01' "SOW" shall mean the statement of work for implementation of tho 
Remedial Design, Remedial Action, and Operation and Maintenance at the Site. liS set forth in Appendix: 
B to this Consent Decree and ally modifications made In accordance with this Consent Decree. 

"Subarea" shatt mean those distinct areas of the Site l'equlrlng remediation that include the 
Uplands, the Riverbank, and the Sediments Subllrea. . 

"Termination" shall mean Termination of the Gllal'antee Agl'eement, 

ClTransfel~' shall Olean to sell, assign, convey, lease, mOltgage or grant a secul'lty Interest in, 01' 

where llsed as a noun, a sale, assigmnent conveyance, 01' othel' disposition of any Interest by operation of 
law or othenvlse. 

"Tribal FtltUl'e Response Costs" shall mean all costs, including, but not limited to, direct and 
indirect costs, that the Tl'ibe incurs in its SUppOlt agency role under this Consent Decree ill reviewing 01' 

developing plans, reports and othel' items pursuant to this Consent Decree, vel'lfYingthe Work, 01' 

othel'wlse implementing, overseoing, 01' enforcing· this Consent Decl'ee, including, but not limited to, 
payroll costs, contractor costs, travel costs, labol'atOlY costs, the costs Incurred pursuant to Sections VII 
(Remedy Review), IX (Access and Institutional Controls) (Including, but not limited to, the cost of 
attorney time and any monies paid to secure access), and XV (Emergency Response), Tribal Future 
Response Costs shall also Include all Tribal Interim Response Costs. 

"Tribal Interim Response Costs" shall mean all costs, inchIdlng direct and Indirect costs, (a) paid 
by the Tribe in connection with the Site between June 30,2009, and the·Bffective Date, or (b) incun'ed 
prior to the Effective Date but paid after that date. 

"Tribal Past Response Costs" shall mean all costs, Including, but not limited to,direct and 
Indirect costs, that the Tribe paid at 01' In corinectionwith the Site through June 30, 2009. 

"TI'ibe" shall mean the Coeur d'Alene Tdbe of Indians. 

"United States" shall mean the United States of America. 

"Uplands" shall mean the Subarea of the-SIte containing both Upland POl'tion 1 Hnd Upland 
POl'tion2. 

"Upland Pottion 1" shall mean the property parcels within the boundary of the Site owned by 
Carney Products Co. Ltd and mOl'C specifically described by the legal description in Appendix E. 

"Voluntary Remediation Party" ("VRP'? shall mean ARCADIS U.S., Inc., the party retained by 
the Settling Defendants under a Guaranteed Replediation Program Agreement dated September 26, 2005 
to undertake remedial actions at the Site. 

,t 
"VRP Work" shall mean all "Work" related to Impacts from historic wood treatment activities at 

the Site except for any activities that may be necessary in order to remediale contamination in the 
sediments located In the Sediments Subarea to a concentration mOre J'estrlctlve than 100 mglkg TPAH or 
the equivalent fol' individual PAR analytes identified as Contaminants of Concern on Table 25 ofthe 
ROD, . 

"WlISte Material" shall mean (1) any "hazardous substance" under Section 101(14) ofCERCLA, 
42 U.S.C, § 9601(14); (2) any pollutant 01' contaminantundel' Section 101(33), 42 U.S.C. § 9601(33); (3) 

United States et al. v. City of St. Maries, et al. 
Consent Decree 
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any "solid waste" under Section 1004(27) ofRCRA, 42 U.S.C, § 6903(27); and (4) any "hazardous 
material" under state law, 

"Work" shall meHn all activities and obligations, except those required by Section XXV 
(Retention of Records), and including the VRP Work, that Settling Defendants are required to perform 
under this Consent Decree, 

V. QEl:./BRAL PROVISIONS 

5. Objectives of the Patties. The objectives of the Parties In entering into thIs Consent 
Decree are to protect public health 01' welfare or the environment at the Site by the design, 
Implementation and O&M of response actions at the SUe by the PartiCipating Paltles, to reimburse 
response costs of the Pla!ntlffs, and to l'esolve the claims of Plaintiffs against Settling Defendants as 
provided in thIs Consent Decree. 

6. Commitments by Settling Defendants and Participating Pal'ties. 

a. The Settling Defendants shall finance and perfonn the Work, and the Voluntary 
Remediation Party shall peliorm the VRP Work, in accordance with this Consent Decree, the ROD, the 
SOW, and all work plans and othel' plans, standa.rds, specifications, and schedules set forth herein 01' 

developed by the Participating Paltles and approved by BPA pursuant to this Consent Decree. The 
Paltlclpatlng Parties shall also reimbul'se tbe United States and the Tribe, respectively, for Past Response 
Costs an·d Tdbal Past Response Costs and Future Response Costs and Tribal Future Responses Costs as 
provided In tills Consent Decree, 

b. The obligations of Settling Defendants to flnance and perform the Work and to 
pay amounts owed the United States and the Tribe \mdel' this Consent Decree are Joint and several. With 
respeat to the VRP Work, including the payment of any stipulated penalties in connection therewith, the 
VoluntalY Remediation Patty's obligations are also joint and several with those of the Settling Defendants 
until Dismissal, subject to the provisions of Paragraph 13. In the event of the insolvency 01' other faHure 
of any one 01' more Patticlpatlng Pal'ties to Implement the l'equlrements of this Consent Decree, the 
remaining Paltlcipating Parties shall complete all such requirements, except that the Voluntary 
Remediation Party Is only obligated to Implement the requirements of this Consent Decree to the extent It 
relates to the VRP Work until Dismissal, subject to the provisions of Paragraph 13, 

7. Compliance With AppUcable Law, All activities undeltaken by the Participating Patties 
pursuant to tIlls Consent Decree shall be perfol'med In accol'dance with the requirements of all applicable 
federal, state, and tribal laws and regulations. The Participating Parties must also comply with all 
applicable 01' relevant and appropl'iate requirements (ARARs) of all Federal, state, and Tribal 
envll'onmentallaws as set forth in the ROD and the SOW. The activities conducted pursuant to this 
Consent Decree, If approved by EPA, shall be considered to be consistent with the NCP. 

8. Permits, 

a. As pl'Ovided In Section 121(e) ofC~RCLA and Section 300.400(e) of the NCP, 
no permit shall be required for any pOltion of1he Work conducted entirely on-site (i.e., within the areal 
extent of contaminatIon 01' in very close proximity to the contamination and necessary for Implementation 
of the Work). Where any portion of the WOI'k that is not on-site requires a federal, state, 01' tribal permit 
01' approval, the Participating Parties shall sUbmit timely and complete applications and taKe all other 
actions necessary to obtain all such permits 01' approvals. . 

b. The PaltlcipatingPru1ies may seek relief under the provisions of Section xvm 
(Force Majeure) of this Consent Decree for any delay In the performance of the WOl'k resulting from a 
failure to obtain, 01' II delay in obtaining, any permit required for the Work. 

United States et ai, v. City of Sf, Maries, at al. 
Consent Decree ': 
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c, This Consent Decree is not, and shall not be construed to be, a permit issued 
pursuant to any federal, state, 01' t1'ibal statute 01' regulation, 

9, Notice to Successors-in-Title. 

a. For any real propel1y owned 01' controlled by Owner Settling Defendants located 
at the Site, Owner Settling Defendants shan, within 15 days aftet' the Effective Date submltto EPA foJ' 
review and approval and to the Tribe for review a proposed notice to be filed with the appropriate Jand 
records office that provides a description of the real property and provIde notIce to all successors-in-tltle 
that the real pl'opetiy Is pali of the Site, that EPA has selected a remedy for the Site, and that potentially 
I'csponslble palifes have entered into a Consent Decree requiring Implementation of the remedy. The 
notice shan also describe the land use restrictions, If any, set f01ih in Paragraphs 32,b and 33.b. Such 
notice(s) shall identify the United States District Court in which the Consent Decree was filed, the name 
and civil action number of this case, and the date the Consent Decree was entered by the Court, Owner 
Settling Defendants shaIll'eeord the notice(s) within 10 days of EPA's approval of the notices, Ownel' 
Settling Defendants shall provIde EPA with a eel11fled copy of the recorded notlce(s) within 10 days of 
recording sllch notlce(s). . 

b, Owner Settling Defendants shall, at least 60 days pl'lOI' to any Transfer of any 
real property located at the Site, give wl'ittennotlce: (I) to the transferee l'egarding the Consent Decree and 
any Institutional Controls I'egarding the real pl'operty, and (Ii) to EPA and the Tl'Ibe regarding the 
proposed Transfer, including the name and address ofthe transferee and the date on which the transferee 
was notified of the Consent Decree and any Institutional Controls, 

c, Owner Settling Defendants may Transfer any real property located at the Site 
only if: (1) any Proprietary Controls required by Paragraph 32.0 have been recorded ,vith respect to the 
real property; 01' (2) Owner Settling Defendants have obtained an agreement from the transferee, 
enforceable by Settling Defendants and the United States, to (i) allow access and resb'ict land/water use, 
pursuant to Paragraphs 33.a and 33.b, (\I) I'ecord any ProprIetary Controls on the real pl'operty, pursuant 
to Paragraph 33,c, and (iii) subol'dinate Its rights to any such Propl'lotary Controls, pursuantto PSl'agrapl1 
33.0, and EPA has approved In writing tho agreeIl?-ont, If, aftel' a Transfol' of the 1'eal propCl1y, the 
transferee fails to comply with the agl'eernent prOVIded f(lr In this Pal'agraph 9.c, the Owner Settling 
Defendants shall take all reasonable steps to obtain the transferee's compliance with such agreement. The 
United States may seek the tl'ansferee's compliance with the agreement andlO!' assist the Owne.l' Settling 
Defendants in obtaining compliance with the agreement, Settling Defendants shall reimburse the United 
States In accordance with the pl'Ocedut'os In Section XVI (payments fOI' Response Costs), fur all costs 
incul'l'ed, dh'ect or Indirect, by the United States regarding obtaining compliance with such agreement, 
Including but .not limited to the cost of attornoy time, 

d. 

In the. event of any Transfer of real propel1y located at the Site, unless the United States otherwise 
consents in writing, Settling Defendants shall continue to comply with theit' obligations under the Consent 
Decree, Including, but not limited to, theh' obligation to provide andlol' secure access and Institutional 
Contl'Ols, and to abide by such Institutional Controls, 

VI. PBRFORMANCE OF THE VRP WORK-By VOLUNTARY REMEDIATION PARTY 

10, Retention of a Voluntary Remediation Party, The Settling Defendants have retained a 
Voluntary Remediation Party to perform the VRP Work as described in Sections VI (performance ofthe 
VRP Work by Voluntary Remediation Party), VII (Remedy Review), VIn (Quality Assurance, Sampling 
and Data Analysis), and XV (Emergency Response) of this Consent Decree and to satisfy certain other 
obligations of the Settling Defendants· under this Consent Decl'eo as expl'ess)y referenced and defined 
herein. Notwithstanding the Settling Defendants' retention of a Voluntary Remediation Party, each of the 
Paltlcipatlng Patties is obligated jointly and severally with respect to the VRP Work. 

United States et ai, v, City of St. Maries, et ai, 
Consent Decree 

8 

4_ 

.. _.-:.: ..... 

... ~-

Case 2:09-cv-00577-EJL Document 15 Filed 02/22/10 Page 11 of 31 



    

a HE 

Case 2:09-cv-00577-EJL Document 1-2 Flied 11/09/09 Page 12 of 64 

11. Enforcement Discretion. 

II. Where this Consent Decree assigns II requirement to the Participating Parties, the 
United States and the Tribe shall eaoh retain their respective authority to enforce the terms and 
conditions of this Consent Deoree against any of the Paltlcipatlng Parties. Notwithstanding this 
authority, EPA acknowledges that the VoJuntal'Y Remediation Party will be the party primarily 
I'esponslble for the performance of the VRP Work as defined in the SOW and any work plans referenced 
therein or subsequently submitted thet'eundel', and in its enforcement discretion, EPA will initially seek 
pet'formance, corrective measures, and stipulated penalties for noncompliance with those requirements 
only from the Vollmtat,>, Remediation Party, unless and until: 

i. the Voluntary Remediation Pat1y fails to perform the VRP work, take 
corrective measures I'equlred by EPA, or pay stipulated penalties in 
accordance with this Consent Deoree; 

ii. the Voluntary Remediation Party is dismissed from its obligations 
pursuant to Paragraph 13 under this Consent Decree; 

ii. the tenns of this Consent Decree are otherwiso lmenforceable against the 
Voluntary Remediation Patty; or 

iv. EPA notifies the Patticipating Parties of the completion oftha Work 
pursuant to ParagJ'aph 60(b) of this Consent Decree, 

b. Ifany of the oonditions desoribed In Paragraphs 11.a.i.,11.a.ii.,11.a.iii, 01' 11.a.iv. 
occur, EPA ahal I immediately thereafter seek petfOrmanc6, oorrectlve meaSlires, and stipulated penalties 
fot' noncompliance with the terms of this Consent Decree from Settllng Defendants. 

, c. The Settiing Defendants may seek to achieve compliance or to remedy 
circumstances giving rise to the Issuance of a Work Takeover Notice by EPA pursuant to Paragraph 98 
herein through the selection and employment of a "Replacement Contl'actol'," using the procedures set 
forth in Paragraph 13 of this Consent Deol'ee: ! 

12. Termination, The Pal11cipating Parties shall Immediately notify EPA and the Tribe in the event 
ofTennination (''Notice of Termination "). Tn the event of Terminatioll, the Voluntary Remediation 
Party shall be Dismissed ft'om the Consent Deoree in accordance with the telms ofParagl'aph 13 and the 
Settling Defendants shall propose a Replacement Contractor to EPA in accordance with the terms of 
Paragraph 13. Termination of the Guarantee Agreement shall have no effect on any ofthe Settling 
Defendants' obligations under 1111s Consent Decree. 

13. Supplementation, Dismissal, and Replacement of the Voluntai'Y Remediation Party. 

a. Supplementation of the Voluntary Remediation Party. To the extent remediation 
is required for sediments to a concentration mote l'estrlctlve tllan 100 mg/kg TPAH 01' the equivalent fol' 
Individual PAH analytes, the Settling Defondants shall have three (3) days from EPA's approval of the 
VerIfication ofExcavation Volumes Repo11 to provide written notice to EPA either: (I) that ARCADIS 
wllll'emedlate sediments to the approved standard, in which case tho Pat11es wlll jointly move the Court 
to amend the Consent Decree such that the definition of"VRP Work" shall be the same as the definition 
of "Work" tmdel' this Consent Decree, 01' (Ii) that AACADIS will not remediate sediments to the appl'oved 
standard, In which case, (A) the Settling Defendants shall propose in their wl'ltten notice an additional 
I'emedlatlon contractor (ClSediment Contractor") to conduct sediment remediation In compliance with the 
ROD and SOW necessary to comply with the approved standard and (B) the Settling Defendants shall 
provide an additional Performance Guarantee as desc1'Jbed In Paragraph 52(a).(f) fot' that portion of the 
Work. 

.1 
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b. Dismissal of the Voluntary Remediation Party. Upon Termination or aWork 
Takeover, the Voluntary Remediation Party will no longer remain subject to the requirements of this 
Consent Decree except fOl'the I'equh'ements in Paragraph 13(c);provided, however, that in the event that 
implementation ofa Work Takeover Is disputed by any Participating Paliy pursuant to Seotion XIX 
(Dispute Resolution) of this Consent Decree, the VoJuntal'y Remediation Party shall remain subject to all 
reqllh'ements of this Consent Decree dul'ing the resolution of that dispute. 

c. Upon Dismissal as described in Paragraph l3(b), the Voluntary 
Remediation Party shall no longer be liable fOl' any remaining obligations under thIs "Consent Decree 
including the implementation of the VRP WOl'k, provided that the former Voluntary Remediation Party 
shall continue to pelfOl'm such activitIes as may be necessary to preserve and protect the Site until the 
Replacement Contractor takes over and shaHcompJy with any applicable provisions under Sections XIII 
(Assurance of Ability to Complete WOI'k), XXIV "(Access to Information), XXV (Retention ofRccol'ds), 
XVII (Indemnifioatlon and Insurance) (solely to the extent that such indemnification and ins~Jl'ance 
peltains to activities necessBI'Y to preserve and protect the Site until the Replacement Contractor takes 
oyer 01' to the period before DIsmissal), and shall remain responsible fOl' the payment of Future Response 
Costs and Tribal Futul'c Response Costs under Section XVI (Reimbursement ofRespotlse Costs) (but 
only to the extent such costs were Incurred in connection with activities necessary to preserve and protect 
the Site until the Replacement Contractol' takes ovel' or during the period befol'e Dismissal), and Section 
XX (Stipulated Penalties) (but only to the extent such Stipulated Penalties were assessed for 
noncompliance by the fOI'mel' Voluntary Remediation Party In connection with activities necessary to 
presel"ve and proteot the Site until the Replacement Contractor takes over or before dismissal). The 
Voluntary Remediation Party's oblIgations under Section XIII shall terminate upon the earlier of: (a) 
payment andlor performance by the Voluntal'Y Remediation Party in full of all Guaranteed Obligations (as 
defined in the Guarantee Agreement, attaohed hereto. as Exhibit D) In accordance with this Consent 
Decree, flS evidenced by EPA's issuance of a celtlflcate of completion In accordance with the terms of 
this Consent Decree; or (b) the substitutIon by the VoluntalY Remediation Party 01' Settling Defendants of 
a different financial aS9w'ance mechanism in accordance with Section XIII as consented to in writing by 
BPA. The Voluntary Remediation Party specifically acknowledges and agree:; that, upon the occut'rence 
and dUl'lng the continuance ofa "Work Takeovel'" as specified In Section XXI, at the election of EPA, the 
Voluntary Remediation Party sballimmedlately upon wJ'itten demand from EPA deposit into an account 
specified by EPA,in Immediately available funds and wIthout setoff, counterclaim, or condition of any 
kind, a cash amount up to but not exceeding the estimated cost of tho remaining VRP Work to be 
perfol'medas ofsllch date, as determined by BPA. 

d, Replacement of the Voluntal'Y Remediation Pal1y. 

1. Within 21 days of EPA's I'eceiptofa Notice ofTelmlnation under 
Pal'agl'aph 12,the Settling Defendants shaU propose in writing, for EPA's prior written approval, afteJ' a 
reasonable opportunity foJ' concurrent review and comment by the Tribe, a permanent Replacement 
Contractor for the Voluntary RemediatIon Pftl1y. EPA, upon written request of the Settling Defendants, 
may extend stich time period. At any time,ln Its discretion, EPA may require the Settling Defendants to 
obtain a temporal'Y contractor to peliOl'm the VRP Work or Work while a permanent Replacement 
Contractol' is being Identified. 

iI. IfBPA disapproves a proposed Replacement Contractor pursuant to 
Pal'agraph 13(d)(i) or a Sediment Contraotor pursuant to Paragl'aph 13(a), EPA wlll notify Settling 
Defendants in w1'iting explaining the reasons fol' the disapproval. Settling Defendants shall submit to 
EPA and the Tribe a list of contl'actol'S, Including the qualifications of each contractol', that would be 
acceptable to them within 10 days ofl'eceipt of EPA's disapproval of the contractor previously proposed. 
EPA will provide written notice of the names of any contractol'(s) that It disapproves and an authol'ization 
to proceed with ,'espect to any C?f the othel' contractors, Settling Defendants may select any contractol' 
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from that list that Is not disapproved and shall notifY EPA and the Tribe of the name ofthe contractor 
selected within 21 days of EPA's lIuthol'izatiQnto proceed, 

iii. I f EPA falls to provide written notice of its authorization to proceed or 
disapproval liS provided In Pal'agraph 13(d)(i) and (d)(ii) and this fallure pre'Vents the Participating Parties 
from meeting one 01' mOl'e deadlines In a plan approved by the EPA pUl'suant to this Consent Decree, 
Pal1iclpating Pal,tles may seek relief under the proviSions of Section XVIII (Force Majeure) hereof. 

iv, If the Settling Defendants elect to seek to remedy the circumstances 
giving rise to a Work Takeover Notice by replacement of the Voluntary Remediation Paliy, they shall, 
within the peJ'lod provided inPal'agl'aph 98(a), pl'opose In writing, fOl' EPA's prlo1' wl'itten approval, after 
a reasonable 0pp0l1unity fot' cOnOtlrrent l'evlew and comment by the TI'lbe, a permanent Replacement 
Contractor for the Voluntat'y Remediation Party, EPA, ttpon written reql1est of the Settling Defendants, 
may extend such time period, At any time, in Its discretion, BPA may l'equh'e the Settling Defendants to 
obtain a temporary contractor to pOlform the Work while a permanent Replacement Contl'actol'ls being 
Identified, If EPA disapproves a proposed Replacement Contractor pursuant to this subparagraph 13,d,Iv, 
It may elthel'lmplement the Work Takeover pursuant to Paragraph 98 01', after providing a written 
notification explaining the reasons fol' the disapproval, order the Settling Defendants to follow the 
procedures set forth in subparagraph 13,d.ii for selecting a Replacement Contractor, 

14. Cl'iteria fot' Replacement Contractor or Sediment Contractor, Pursuant to tbls Section, 
Settling Defendants must submit In wI'ltIng to EPA and the Tl'ibe the proposed Replacement Contractor's 
01' Sediment Contractol"s qualifications and demonstrate that It has a quality system that complies with 
ANSI! ASQC E4- J 994, "Speciflcations and Guidelines fol' Quality Systems for Environmental Data 
Collection and Bnvll'Onmental Technology Programs,".(Amorican National Standard, January 5, 1995), 
by submitting a copy of the proposed contractor's Quality Management Plan (QMP), The QMP should 
be prepared In accordance with "EPA Requirements for Quality Management Plans (QAIR-2)" 
(EPAl2401B-Ol/002, March 2001) 01' equivalent doc\unentatlon as determined by EPA, 

15. Notice to Proposed Replacement Contractol' or Sediment Contractor, Settling Defendants 
shall submit the following information to any potential Replacement Contractor 01' Sediment Contractor: 

a, a copy of this Consent Decree; 

b, notice that any Replacement Contt'actol' 01' Sediment Contractor shall be subject 
to pt'iorEPA approval .. 

16. Amendment to the Consent Decree for Dismissal ofVoJuntary Remediation Party. Upon 
Dismissal of the Voluntal'y Remediation Party under Pftragl'aph 13, the Partl~s wlll seek the Court's 
approval of an amendment to this Consent Dect'ee, pursuant to· Section XXXI (Modification) to dismiss 
the Voluntary Remediation Party, but only upon resolution of any existing dispute under Paragraph 13,b 
pursuant to Section XIX (Dispute Resoltttlon) of this' Consent Decl'ee, The Sottilng Defendants and the 
Voluntary Remediation Party agree not to oppose such reqilest for COUtt approval. 

17, Remedial pesign, 

a, Within 90 days after the effective date of this Consent Decree the Participating 
Pal1ies shall submit to EPA and the Tribe a draft work plan for the design of the Remedial Action at the 
Site ("Remedial Design Work Plan" ol,lIRD Work Plan"), The Remedial Design WOl'k Plan shall provide 
for design of the remedy set faIth in the ROD, In accordance with the SOW and for achievement of the 
Peliormance Standards and other requirements set forth in the ROD, this Consent Decree and/or the 
SOW, Upon its approval by EPA, the RemedIal Design Work Plan shall be Incorporated Into and become 
enforceable under this Consent Decree, Within 60 days after the receipt of EPA comments on the Draft 
RD WorkPllln the Pal1icipating Palties shaH submit to EPA and the Tl'ibe a Health and Safe~ Plan for 
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field desIgn activities which conforms to the applicable Occupational Safety and Health Administration 
and EPA requirements including, but not limited to, 29 C.F .R. § 1910.120. 

b. The RemedIal Design Work Plan shall include plans and schedules fol' 
impletnentfttlon of all remedIal desIgn and pre-design tasks Identffted in the SOW, including, but not 
limited to, plans and schedules fol' the completion of: (I) design sampling and analysis plan Including, but 
1I0t limited to, a Remedial Design Quality Assurance Project Plan (RD QAPP) in accordance with Section 
VIII (Quality Assurance, Sampling and Data Analysis»; (2) II Construction Quality Assurance Plan; (3) 
an Institutional Control Implementation and Assurance Plan: and (4) a schedule for completion ofthe 
Remedial Action WOl'k Plan. 

c. Upon appl'Oval of the RemedIal Design Work Plan by EPA, with a reasonable 
opportunity for concurrent review and comment by the TI'lbe, and submittal of the Health and Safety Plan 
for all field activities to EPA and the Tribe, Pat11cipating Parties shalllmpJement the Remedial Design 
Work Plan. The Partloipatlng Pat11es shall submit to EPA and tho Tribe all plans, submittals and other 
dellvorables required under the approved Remedial Design Work Plan In accordance with the approved 
schedule fOl' review and "approval pursuant to Section Xl (EPA Approval of Plans and Other 
Submissions). Unless otherwise directed by BPA, Participating Pal1ies shall not commence fw'ther 
Remedial Design actIvities at the Site prior to approval of the Remedial DeSign Work plan. 

d. The preliminsty design submittal shall include, at a minimum, the following: (I) 
design criteria: (2) results of treatabIlIty studies; (3) results of additional field sampling and pre-design 
work; (4) project delivery strategyj (5) preliminary plans, drawings and sketches; (6) required 
specifications In outline form; and (7) preliminary construction schedule. 

e. The prefmal design submltt~l, ifrequired by EPA 01' if Independently submitted 
by the Partioipatlng Parties, shall be a contlmllltlon and expansion of the preliminary design. Any value 
engineering proposals mllst be identified and evaluated during this review. 

f. The final design submittal shall include, at a minimum, the following: (I) flnal 
plans and specifications; (2) Operation and Maintenance Plan; (3) Construction Quality AsslJrance Project 
Plan ("CQAPP"); (4) FIeld Sampling Plan (directed at measul'lng progress towards meeting PelfoJ'mance 
Standards); and (5) Contingency Plan. The CQAPP, whioh shall detail the approach to quality assul'ance 
dul'ing construction activities at the Site, shall specifY a quality assllrance offioial ("QA Official"), 
Independent of the Supervising Contractor, to conduct a quality assurance program dul'ing the 
construction phase of the proJect. 

18. Remedial Action. 

a." Wltl}ln 60 days after the approval of the final design submittal, Palticipatlng 
Patties shall submit to EPA and the Tribe a work plan for the pel'fOl'lnance of the Relnedial Action at the 
Site ("Remedial Action WOl'k Plan"). The Remedial Action Work Plan shall provide for constmction and 
Implementation of the remedy set forth in the ROD and the ICIAP and achievement of the Performance 
Standards, in accordance with thIs Consent Decree, the ROD, the SOW, and the design plans and 
specifications developed In accordance with the Remedial Design Work Plan as approved by EPA. Upon 
its approval by EPA, the Remedial Action Work Plan shall be incorporated Into and become enforceable 
unde.' this Consent Decree. At the same time as they submit the Remedial Action Work Plan, 
Palticipating Pal'ties shall submit to EPA and the Tl'ibe aHealth and Safety Plan for field activIties 
required by the Remedial Action Work Plan which conforms to the applicable Occupational Safety and 
Health Administration and EPA requit'ements Incl~dlng, but not limited to, 29 C.F.R. § 1910.120. 

b, The Remedial Action Work Plan shall Include at least the following applicable 
elements outlined and required by the approved SOW: (1) schedule for completion ofthe Remedial 
Action; (2) gl'oundwater monitoring plan; (3) methods for satisfYing permitting i'equirements If necessary; 
4) methodology fot' implementation of the Operation, Maintenance and Monitoring Plan; (5) methodology 
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for implementation of any Contingency Plan; (6) construction quality cont1'ol plan (by constructor); (7) 
procedures Rnd plans for the decontamination of equipment and the disposal of contaminated materials; 
and (8) a schedule for Implementation ofInstltlltlonal Controls, The Remedial Action Work Plan also· 
shall Include the methodology for implementation offhe Consu'uctlon Quality Assurance Plan and a 
schedule for Implementation of all Remedial Action tasks Identified in the final design submittal. 

c, Upon approval of the Remedial Action Work Plan by EPA, with a reasonable 
opportunity for conCUI'l'ent l'eview and comment by the Tdbe, POl1iclpating Palties shal1implement the 
activities I'equlred undel' the Remedial Action Work Plan, The Participating Parties shall submit to EPA 
and the Tribe all plans, submittals, 01' other deHverables required under the approved Remedial Action 
Work Plan In accordance with the approved schedule fol' review and approval pursuant to Section XI 
(EPA Approval of Plans and Other Submissions). Unless othel'Wlse dlreoted by EPA, Participating 
Palties shall not commence physical Remedial Action activities at the Site prior to approval of the 
Remedial Action Work Plan, 

19, The Participating Parties shall continue to Implement the Remedial Action and O&M 
lmtll the Performance Standal'ds are achieved and fol' so long thereafter as is otherwise required undel'this .' .. ";:::'£'iE?..;'t;!.i'.:'. 

Consent Decree, 

20. Modification of the SOW or Related Work Pians, 

a. If EPA determines that modification to the work specified In the SOW andlol' in 
work plans developed pursuant to the SOW Is necessary to achieve and maintain the Performance 
Standards or to carry out and maintain the effectiveness offhe remedy set forth In the ROD, EPA may 
require that such modification be·'ncorporated in the SOW andlor such work plans, provided, however, 
that a modification may only be required pursuant to this Paragraph to the extent that it is consistent with 
the scope of the remedy selected in the ROD, 

b. FOI' the purposes of this Paragraph 20 and Paragraphs 59 arid 60 only, the "scope 
ofthe remedy selected in the ROD" is set fOlth in pages 2-3, and 59-63 of the ROD. 

c, If Participating Parties object to any modification determined by EPA to be 
necessary pursuant to this Pal'agraph, they may seek dispute resolution pursuant to Section XIX (Dispute 
Resolution), Paragraph 78 (record J'eview), The SOW andlol'related work plans shall be modified in 
accordance with finall'esolution oftlte dispute, 

d, Participating Parties shallllllpJerpent any work required by any modifications 
incorpOl'ated In the SOW andlor ill wOl'k plans developed pursuant to the SOW In accordance with this 
Paragl'aph, 

e, Nothing In thIs Paragraph shall be constl'ued to llmit EPA's authority to require 
pOl'fol'lnance of Further Response Actions as otherwise provIded In this Consent Decree. 

21, Partioipating Paltles acknowledge and agree that nothing In this Consent Decree, the 
SOW, 01' ttle Remedial Design or Remedial Action Work Plans constitutes II wal'l'anty or I'epresentatlon of 
any kind by Plaintiffs that compliance with the work requirements set fOl1h In the SOW and the Work 
Plans will achieve the PerfOlmance Standards, 

. 22, a, . Participating Patties shall, pl'lol'to any· off-Site shipment of Waste Material fi'om 
the Site to an out-of-state waste management facility, provide wl'itten notification to the appropriate state 
environmental offioial in the receiving facili~Js state, to the EPA Project Coordinator, and to the Tribe of 
such shipment of Waste Material. However, this notification requirement shall not apply to any off-Site 
shipments when the total volume of a\l such shipments will not exceed 10 cubic yards. 

i, The Paltlcipating Paltles shall include in the written notification the 
following information, where available: (1) the name and location of the facility to which the Waste 
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Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3) the expected 
schedule for the shipment of the Waste Matet'lal; and (4) the method oftl'anapol'tation. The Pal11cipating 
Patties shall notify the state in which the planned l'eceivingfacllity Is located of major changes'ln the 
shipment plan, such as II decision to ship the Waste Material to another facility within the saine state, 01' to 
a faciUty in another state. 

U. The identity of the receiving facility and state will be determined by th6 
P8Iiicipating Parties following the award of the contract for Remedial Actlol) construction. The 
Pnliicipatfng Parties shall pl'ovtde the information required by Paragraph 22.1\ as soon as practicable after 
the awat'd of the contl'8ct and before the Waste Mate1'lalls actually shipped. ' 

b. Before shipping any Ilflzardous substances, pollutants, Ot' contaminants fi'om the 
Site to an off-site location, Pal11cipatingParties shall obtain EPA's certification that the proposed 
receiving facility is operating In compliance with the requirements ofCERCLA Section 121(d)(3) and 40 
C.F,R.300.440. Participating Parties shall only send hazardous substances, poltutants, or contaminants 
ft'orn the Site to an off-site facility that complies with the requirements of the statutory provision and 
regulations cited In the pl'ecedlng sentence. 

VII, RBMRDY RBVlB\'l 

23. Pe1'lodlc Reyle\y, The PftI'tlcipating Parties shall conduct any studies and investigations 
as requested by EPA, afte\' consultation with the Tribe, in order to permit EPA to conduct reviews of 
whether the Remedial Action is protective of human health and the environment at least every five years 
as required by Section 121 ofCERCLA and any applicable regulations. 

24. EPA Selection ofF1Jl1hol' Response Actions. If EPA determines, at any time, that the 
Remedial ActIon Is not pl'Otectlve of human health and the environment, EPA may selectfuliher response 
actions for the Site In accordance with the requirements ofCERCLA and t~e NCP. 

25. Opportunity To Comment. The Partiolpatlng Parties and, ifrequired by Sections 
113(k)(2) 01' 117 of CERCLA, the public, will be provIded with an opportunity to comment on any 
Further Response Actions proposed by EPA as a result of the review conducted pllrsuant to Seotion 121 
of CERCLA and to submit wl'itten comments for the record du1'lng the comment pel'iod, 

26. Participating Parties' Obligation 1'0 Perform F1Jrther Response Actions. If EPA selects 
FU11her Response Actions for the Site, the Palticipatlng Parties shall undertake such Furthel' Response 
Actions to the extent that the reopenel' conditions In Paragraph 94 01' Paragraph 95 (United States' 
reservations of liability based on unknown conditions 01' new information) are satisfied, provided 
however that the Voluntary Remediation Patty shall only be responsible fol' any such Fmther Response 
Actions that involve VRP Work. The Participating Patties may invoke the procedures set fOJih in Section 
XIX (Oispllte Resolution) to dispute (1) EPA's determination that the l'eOpenel' conditions of Paragraph 94 
or Paragraph 9Sof Section XXI (Covenants Not To Sue by Plaintiffs) are satisfied, (2) EPA's 
determination that the Remedial Action Is not proteotive of human health and the environment, or (3) 
EPA's selection oftbe Fm1her Response Actions. Disputes pel'tainingto whether the Remedial Action Is 
protective or to EPA's selection of Further Response Actions shall be resolved pursuant to Paragraph 78 
(record review). 

27. Submissions of Plans. If the Pattlcipatlng Parties are required to pelforOl the Fwthel' 
Response Actions pursuant to Paragraph 24, they shall submit a plan for such work to EPA fol' approval 
In accordance with the procedures set fOlih in Section VI (Perfol'mance of the VRP Work by Voluntary 
Remediation Parly) and shall implement the plan appl'Oved by EPA III accordance with the pl'ovisions of 
this Decree. 
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VIII. QUALITY ASSURANCB. SAMPLING. AND DATAANALYS!S 

28. The Participating Parties shall use quality assurance, quality contl'ol, and chain of custody 
procedures fol' all t1'eatabllity, designt compliance and monitoring samples In accordance with "EPA 
Requirements for Quality Assurance Project Plans (QAIRS)" (EPA/2401B-OI/003, Mal'ch 2001) 
"Guidance for Quality Assurance Project Plans (QAlG-S)" (EPAl6001R-98/018, FebrualY 1998), and 
subsequent amendments to such guidelInes upon notification by EPA to the Participating Parties of such 
amendment. Amended guidelines shall apply only to'pl'ocedures conducted after such notification. Prior 
to the commencement of any monitoring project under this Consent Decree, the PartiCipating Parties shall 
submit to EPA for approval, with a reasonable 0PPOJ1unlty fol' concurrent review and comment by the 
Tribe, a Quality Assurance Project Plan ("QAPP") that Is consistent with the SOWt the NCP and 
applicable guidance docllments. Ifl'elevant to the proceeding, the PtlI1ies agl'ee that validated sampling 
data generated In accordance with the QAPP(s) and reviewed and appt'oved by EPA shall be admissible as 
evidencet without objection, In any proceeding under this Decree. The Pal1iclpating Parties shall ensure 
that EPA and Tribe personnel and their authorized representatIves are aJlowed access at reasonable times 
to all laboratories utilized by the PartiCipating Pal11es In Implementing this Consent Decree. In addItion, 
the Palticipating Pal1ies shall ensure that sllch laborato1'1es shall analyze all samples submitted by EPA 
pursuant to the QAPP for quality assurance monitorIng. The Pal1iclpatlng Parties shall ensure that the 
laboratories they utilize for the analysis of samples taken pursuant to this Decree pelfol'm all analyses 
according to accepted EPA methods. Accepted EPA methods consist of those methods which are 
documented in the "Contraot Lab Program Statement of Work for Inorganic Analyslst) and the "Contract 
Lab Program Statement of Work for Organic Analysls,U dated Febl'uaty 1988, and any amendments made 
thereto during the CO"l11'se of the implementation ofthls Decree; however, upon approval by EPA, with a 
reasonable opPol1unity fol' conCUl'1'ent review and comment by the Tribe, the Participating Parties may use 
other analytical methods which are as stringent as 01' morc stringent than the CLP- approved methods. 
The Participating Pal11es shall ensure that all laboratories they use fot' analysis of samples taken pursuant 
to this Consent Decree participate In an EPA 01' EPA-equivalent QAlQC program, The Participating 
Parties shalt only \Ise laboratories that have a documented Quality System which complies witl1 
ANSIIASQC E4-1994, "Specifications and Guidelines for Quality Systems fOl' Envll'OnmentaI Data 
Collection and Environmental Technology Programs," (American National Standard, January 5, 1995)t 
and "EPA Requirements for Quality Management plan.s (QNR_2).u (EPAl2401B-0 I 1002, March 2001) 01' 

equivalent documentation as determined by EPA. EPA may conside,r laboratories accredited under the 
National Environmental Laboratory Accl'editatlon Program (NELAP) as meeting the Quality System 
requirements. The Pal1icipating Parties shaH ensure that atl field methodologies utilized In collecting 
samples for subsequent analysis pursuant to this Decree will be conducted in accordance with the 
pl'Ocedures set forth in the QAPP approved by EPA, 

29, Upon request, the Paltlclpatlng Pal11es shall allow split or duplicate samples to be taken 
by EPA and the Tribe 01' their authorized representatives. The Participating Parties shall notifY EPA and 
the Tribe not less than 28 days in advance ohny sample collection aotlvity unless sholter notice Is agreed 
to by EPA and the Tribe. In addition, EPA and the Tribe shall have the 1'1ght to take any additional 
samples that EPA ai' the Tribe deem necessary. Upon request, EPA and the Tribe shall allow the 
Participating Parties to take split 01' duplicate samples of any samples they take as palt of the thell' 
oversIght of the Participating Pal11es' implementation of the Wot'k and VRP Work. 

30. The Pal11clpating Patties shail submit to EPA and the Tribe two (2) copies of the results 
of ali sampling and/or tests or other data obtained or generated by or on behalf of the Participating Parties 
with respect to the Site and/ol'the implementation of this Consent Decree unless EPA and the Tl'ibe agree 
otherwise, 

31. Notwithstanding any provision of this Consent Decree, the United States and the Tl'ibe 
hereby l'etains all of their infol'matlon gathering and inspection authol'1t1es and rights, including 
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enforcement actions related thereto, under CERCLA, RCRA and any othel' applicable statutes 01' 

regulations, 

IX, ACCESS AND INSTITUTIONAL CONTROLS 

32, If the Site, 01' any other real property where access or land/water use restrictions are 
needed, is owned or controlled by any of Settling Defendants: 

a, such Settling Defendants shall, commencing on the date oflodging ofthe 
Consent Decree, provide the United States, the Tribe, the Participating Parnes, and theil' representatives, 
including contractors and subcontl'actors, with access at all reasonable times to the SIte, or such other real 
property to conduct any activity regardIng the Consent Decree incltlding, but not limited to, the following 
activities: 

Tribe; 

(1) 

(2) 

(3) 

(4) 

(5) 

Monltol'ingthe WOl'k and VRP Work; 

Veritying any data or information submitted to the United States Ot'the 

Conducting investigations regarding contamination at or near the Site; 

Obtaining samples; 

AssessIng the need for, planning, or implementing additional response 
actions at or near the SIte; 

(6) Assessing implementatlon of quality assurance and quality control 
practices as defined In the appl'Oved Quality Assurance Project Plans; 

. (7) Implementing the WOI'k and VRP Work pw'suant to the conditions set 
forth in Paragraph 98 (Work Takeover); 

(8) Inspecting and copying l'ecordsi operating Jogs, contracts, or other 
doctllnents maintained 01' generated by Settling Defendants 01' their agents, consistent wIth Section XXIV 
(Access to Information); , 

(9) Assessing Participating Patiles' compliance with this Consent Decree; 

(10) Determining whether the Site 01' other real property is being used in a 
manner that is pl'Ohibited or restricted, or that may need to be pl'ohlblted 01' restricted, under the Consent 
Decree; and 

(11) Implementing. monitoring. maintaining, reporting on and enforcing any 
Institutional Controls and the requirements of the ICIAP, 

b. commencing on the date of lodging of the Consent Decl'ee, such Settling 
Defendants shall not use the SIte, or such other real propcl'ty, in any manner that EPA determines will 
pose an unacceptable risk to human health 01' to the environment due to exposure to Waste Matel'ials 01' 

intelfere with 01' adversely affect the implementation, integrity. 01' protectiveness of tile Remedial Action, 
The restrictlons shall Include, but not be Ilmlted to, protecting the Integl'ityofthe subsurface stabilization 
and restricting gro\mdwater use; and 

c. such Settling Defendants shall: 

(1) execute and record in the appropriate land records office Propl'ietary Controls 
that: (i) grant a right of access to conduct any activity regarding the Consent DeCl'ee including, but not 
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limited to, those activities listed in Paragraph 32.a, and (li) grant the I'lghtto enforce the land/water use 
restrictions set fOl1h in Paragraph 32.b, Including but not limited to, the specific l'estl'ictions listed therein 
and any landlwatel' use restrictions listed in the ICIAP, liS further specified in Pal'agl'aph 32.c(2)-(4). 

(2) (I) The Proprietary Controls that grant a right of access pursuant to 
Pllragl'aph 32(c)(1)(I) shall be granted to (A) the othe/' Settling Defendants and their representatives (who 
shaH monitor, maintain, report on, and enforce such Proprietary Controls), (8) the United States, on 
behalf of EPA, and its representatives, and (C) the T1'1be and its representatives. To the extent not 
inconsistent with Idaho law, the Proprietary Controls shal11nclude a designation that the Tribe Is a "third­
pal'ty beneficiary," allowing the Tribe to maintain the right to enforce the Proprietary Controls granting a 
rIght ofoccess without acquiring an Interest in real property. 

(i) The ProprleulIY Controls that gt'ant the right to enforce land/water use 
restrictions pursuant to Paragraph 32(0)(1 (ll) shall be granted to (A) the Settling Defendants and their 
representatives (who shall monitor, maintain, report on, and enforce such Pl'opt'letat'Y Controls), and (B) 
the United States, on behalf of EPA, and its l·epl'esentatlves. 

(3) In accordance with the schedule set forth In the ICIAP, submit to BPA 
for review and appl'ovalregardlng such real pl'operty: 

(I) A draft Proprietary Control that Is enforceable undel' State law and Is 
consistent with the Uniform Envll'onmental Covenant Act, Chapter 30, Title 55, Idaho Code, and 

(Ii) A ow'cent title insurance commitment or other evidence of title 
acceptable to EPA, which shows title to the land affected by the Propl'letalY Control to be free 
and clear of all pl'ior liens and encumbrances (except when EPA waives the release 01' 

subordination of Stich pl:lor liens O\' encumbrances 01' when. despite best effol'ts, Settling 
Defendants are unable to obtain release or subordination of suoh prior lIens or encumbrances). 

(4) within 15 days of BPA's approval and acceptance of the ProprietolY 
Control and the title evidence, update the title search and, If it is determined that nothing has occl1l'red 
since the effective date of the cOlmnitment, or othel' title evidence, to affect the title adversely, record the 
Propl'iet81Y Control with the appropriate land recol'ds office •. Within 30 days of recording the Proprletal'Y 
Control, such Settling Defendants shall provIde EPA and the Tribe with a final title insurance policy, or 
other final evidence of title acceptable to EPA, and a cel11tied copy of the original recorded Proprietary 
Control showing the clel'k's recording stamps, If the Proprietal'y Control Is to be conveyed to the United 
States, the Proprietary Control and title evidence (Including final title evIdence) shall be prepared in 
accordance with the U.S. Department of Justice Title Standards 2001, and appl'oval of the sufficiency of 
title shall be obtained as required by 40 U.S.C. § 3111. 

33. If the Site, or any other real properly where access and/or land/water use restrictions are 
needed, is owned or controlled by persons other than Settling Defendants, Settling Defendants shall use 
best eff0l1s to secure from such pet'Sons: 

a. an agreement to provide access thel'eto fol' the United States, the Tribe, and 
Settling Defendants, and their representatives, contractors, lind subcontractol's to conduct any activity 
regarding the Consent Decree inchlding, but not limited to, the activities listed in Paragraph 32.a; 

b, an agreement, enforceable by Settling Defendants and the United States, to 
refrain from using the Site, or sllch other real propel1y, In any manner that EPA determines wlll pose an 
unacceptable risk to human health 01' the environment due to exposure to Waste Matel'ials 01' interfere 
with or adversely affect the implementation. Integl'IIy, or protectiveness of the Remedial Action. Tho 
agreement shall include, but not be limited to the land/watel' use l'estl.'lctlons listed In Pal'agrsph 32.b: and 

c. (1) the execution and recol'dation In the appropriate land records office of 
Proprietary Controls that (I) gl'ants II right of access to conduct any activity regarding the Consent Decree 
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Including, but not limited to, those activIties listed In Paragraph 32,!t, and (ll) grants the right to enforce 
the land/water use restrictions set forth In Paragl'aph 32,b, including but not llmited to, the specific 
restrictions listed therein and any land/water use I'estt'lctions listed in the ICIAP, 

(2) (I) The Proprletnry Controls that grant a right of access pursuant to 
Pnragraph 33(c)(1)(\) shall be granted to (A) the other Settling Defendants and their representatives (who 
shall monitol', maintain, report on, and enforce such Propl'ietaty Contl'ols), (B) the United States, on 
behalf of EPA, and Its representatives, and (C) the Tl'ibe and its representatives, The Proprietary Controls 
shall Include a designation that the Tribe is a "third-party beneficiary,,' allowing the Tdbe to maintain the 
right to enforce the Proprietary Controls granting a right of access without acquiring an interest in real 
property, 

(Ii) The Proprietary Controls that grant the right to enforce land/water 
use restrictions pursuant to Paragraph 33(c)(1)(II) shaU be granted to (A) the Settling Defendants 
and their representatives (who shall monltol', maintain, report on, and enforce such Propl'letal), 
Controls), and (8) the United States, on behalf of EPA, and its representatives, 

(3) In accordance with the schedule set forth in the ICIAP, Settling 
Defendants shall submit to EPA fOl' review and approval regarding such property: 

(I) a draft Proprietat'y Contl'Ol that is enforceable under State Jaw 
and is consistent with the Uniform Bnvh'onmental Covenant Act, Chapter 30, Title 55, Idaho 
Code, and 

(II) II CUl'l'ent title insurance commitment, or other evidence of title 
acceptable to EPA, which shows title to the land affected by the Proprietary Control to be free 
and cleat' of all prior liens and encumbrances (except when EPA waives the release or 
subordination of such prior liens or encumbrances or when, despite best efforts, Settling 
Defendants arc unable to obtain release or subordination of such pl'lor liens 01' encumbrances) 

(4) Within 15 days of EPA's approval and acceptance ofthe Propl'ietalY 
Control and the title evidence, Settling Defendants shall update the title search and, If It Is determined that 
nothing has occurred since the effective date of the commitment, or other title evidence, to affect the title 
adversely, the Proprietary Control shall be recorded with the appropriate land records office, Within 30 
days of the recording of the Proprietary Control, Settllng Defendants shall provide EPA and the T1'Ibe 
with a final title Insurance policy, or other final evidence of title acceptable to EPA, and a certified copy 
of the original recol'ded Proprietary Control showing the clerk's recording stamps, If the Proprietary 
Control Is to be conveyed to the United States, the Propl'ietalY Control and title evidence (incillding fmal 
title evidence) shall be prepared in accol'dance with the U,S, Department of Justice Title Standards 2001, 
and approval of the sufficiency of title shall be obtained as required by 40 U,S,C, § 3111. 

34, For purposes ofParagl'aphs 32 and 33, "best effol1s" includes the payment of reasonable 
sums of money to obtain access, an agreement to restrict land/water use, a Proprietary Control, and/ol' an 
agreement to release or subordinate a prIor Ilenor encumbrance, If, within 45 days of EPA's appl'Oval of 
the ICIAP, Settling Defendants have not: (a) obtalne(J agreements to provide access, restrict land/water 
use, or record Proprietary Controls, as I'equlred by Paragraphs 33,a, 33,b, 01' 33,0,01' (b) obtained, 
pursuant to Paragraphs 32.c(l) 01' 33,c(I), agreements from the holders of prior liens or encumbrances to 
release or subordinate such liens 01' encumbrances to the Proprietary Controls, Settling Defendants shall 
promptly notify the United States and the Tribe In writing, and shnll include in that notification a 
summary of the steps that Settling Defendants have taken to attempt to comply with Paragraph 32 01' 33, 
The United States may, as it deems appl'Opl'late, assist Settling Defendants in obtaining access, 
agreements to restrict land/water use, PropL'ietary Controls, 01' the release or subol'dinatlon of a prior lien 
01' encumbrance, SettIlng Defendants shall reimburse the United States in accordance with the procedures 
In Section XVI (Reimbursement of Response Costs), fol' all costs incurred, direct or indireot, by the 
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United States in obtaining such access, agreements to restl'ict land/watel' uso, Proprietary Controls, and/or 
the release/subordination of prior liens 01' encumbrant;:es including, but not limited to, the cost of attorney 
time and the ammmt of monetary considet'atlon paid 01' just compensation. 

35. If EPA determines that Institutional Contl'Ols in the form o[state, tribal, ol'locallaws, 
regulations, ordInances, zoning restrIctions, 01' othel' gQvernmental controls are needed, Settling 
Defendants shall cooperate with effOl1s by EPA, In consultation with the Tribe, 01' the State to secure and 
ensure compliance with such governmental controls, 

36. Notwithstanding any provision of the Consent Decree, the United States and the Tribe 
retain all oftheir acceSS authorities and rights, as well as all oftheit'I'!ghts to require Institutional 
Controls, Including enforcement authorities related thel'eto, undel' CERCLA, RCRA aud ally othel' 
applicable statute 01' l'egl.llatlons. 

X. REpORTING REOUIREMBNTS 

37. In addition to any other requirement of this Consent Decree, Participating Patties shall 
submit to BPA and the Tl'lbe 1 copy each ofwrltten monthly progress repolis that: (a) describe the actions 
which have been taken towal'd achieving compliance wIth thIs Consent Decree during the previous 
month; (b) include a summary of aU 1'esults of sampling and tests and all othel' data received or generated 
by Patticipating Pllltles 01' their subcontractors 01' agents in the previous month; (c) identifY all wo\'k 
plans, plans and other deliverables required by this Consent Decree completed and submitted during the 
previous month; (d) describe all actions, Including, but not limited to, data collection and Implementation 
ofwol'k plans, which are scheduled fol' the next six weeks and provide other Information l'elating to the 
progress of construction, including, but not Ilmlted to, critical path diagrams, Gantt chstis and Pert chal1S; 
(e) include information regarding percentage of completion, unresolved delays encountered 01' anticJpated 
that may affect the fulul'e schedule fol' implementation of the Work, and a description of efforts made to 
mitigate those delays 01' anticipated delays; (t) include any modifications to the work pians or other 
schedules that Pal1icipating Parties have proposed to EPA 01' that have been approved by EPA; and (g) 
describe all activities undertaken in support of the Community Relations Plan during the pl'eVIOlls month 
and those to be undeliaken in the next six weeks. ParticIpating Parties shall submit these progress reports 
to EPA and the Tribe by the tenth day of every month following the lodging of this Consent Decree until 
EPA notIfies the Settling Defendants pursuant to Paragraph 63.b of Section XIV (Cet1ification of 
Completion). Ifrequested by BPA 01' the Tl'ibe, Pal1icipatlng Parties shall also provide bl'Iefings fol' BPA 
and the Tribe to discuss the progress oftha Work, 

38. The Participating Pa11les shall notIfy BPA and the Tribe of any change In the schedule 
descrIbed in the monthly progt'ess l'epoti for the performance of any activity, including, but not Ihnlted to, 
data co]Jectlon and Implementation of work plans, no later than seven days prim' to the performance of the 
activity, 

39. Upon the occurt'ence of any event during performance of the Work that Paliiclpating 
Palties are required to repOlt pursuant to Section 103 of CERCLA 01' Section 304 of the Bmergency 
Planning and Community Rlght-to-know Act (BPCRA). Participating Parties shall within 24 hoUI'S of the 
onset of such event orally notify the Tribal Project Coordinator and the EPA Pl'oJect Coordinator 01' the 
Alternate BPA Project COOl'dinator (In the event of the unavailability oftha EPA PI'oject CoordInator), 01', 

in the event that neither the EPA Project Coordinator or Altel'nate EPA Project Coordinator is available, 
the Emergency Response Section, Region 10, United States Envh'onmental Protection Agency. These 
reporting requirements are In addition to the repol'tlng required by CERCLA Section 103 or EPCRA 
Section 304, 

. 40. Within 20 days ofthe onset of such an event, Pal11clpatlng Parties shall furnIsh to 
Plaintiffs a written l'epOlt, signed by the Voluntary Remediation Party, setting forth the events which 
occurred and the measures taken, and to be taken, in !'esponse thereto. Within 30 days ofthe conclusion 
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of sllch an event, Pat'ticipating Parties shaH submit a roport setting forth all actions taken In response 
thereto. 

41. Participating PIU'ties shall submit 2 copies of all plans, reports, and data l'equlred by the 
SOW, the Remedial Design Work Plan, the Remedial Action Work Plan, or any other approved plans to 
EPA in accordance with the schedules set forth in such plans Participating Patties shall Simultaneously 
submit 1 copy of all such plans, reports and data to the Tribe. Upon request by EPA or the Tdbe, the 
Pattlcipating Parties shall submit in electronic form all portions of any report or other deliverable 
Palticipating Patties are required to submit pursuant to the provisions of this Consent Decree. 

42. All repotts and other documents submitted by Participating Parties to EPA and the Tribe 
(other than the monthly progress repotts refen'ed to above) which purport to document Patticipating 
Parties compliance with the terms of1his Consent Decree shall be signed by an authorized repl'esentative 
of the Participating Patties. . 

XI, EPA AFPROV AL OF PLANS AND OTHER SUBMISSIONS 

43. After review of any plan, I'eport 01' other item which is required to be submitted fol' 
approval pursuant to this Consent Decree, EPA, after reasonable opportunity for concurrent review and 
comment by the Tribe, shall: (a) approve, in wbole 01' in patt, the submission: (b) approve the submission 
upon specified condItions: (c) modify the submission to cure the deficiencies; (d) disapprove, in whole 01' 

in pal1, the submission, directing that the Participating Parties modifY the submission; or (e) any 
combination of the above, However, EPA shall not modify a submission without first providing the 
Patticipating Pat1ies at least one notice of deficiency and an opportunity to cure wIthin 30 days, except 
where to do so would cntlse sedous dlsmption to the Work 01' whel'O previous submlssion(s) have been 
disapproved due to material defects and the deficiencies in the submIssion under consideration Indicate a 
bad faith lack of effOtt to submit an acceptable deliverable. 

44. In the event of approval, approval upon conditions, ol'lnodiflcation by EPA, pursuant to 
Paragraph 43(a), (b), 01' (c), thePartioipating PattIes shaH proceed to take any action required by the plan, 
report, 01' other item, as approved 01' modified by EPA subject only to their right to Invoke the Dispute 
Resolution procedUl'es set forth in Section XIX (Dispute Resolution) wIth respect to tbe modifications 01' 

conditions made by EPA. In the event that EPA modifies the submission to C~lre the deficiencies pursuant 
to Paragt'aph 43(c) and the submission hilS a material defect, EPA retains its right to seek stipulated 
penalties, as provided in Section XX (Stipulated PenaltIes). 

45. Resubmlssion of Plans. 

a. Upon receipt of a notice of disapproval plll'suant to Paragt.·aph 43( d), the 
Pillticlpating Palties shall, within 30 days ai' such longel' time as specified by EPA in such notice, correct 
the deficiencies and resubmit the plan, I'eport, 01' other item for approval. Any stipUlated penalties 
applicable to the submission, as provided in Section XX, shall accrue during the 30-day period or 
otherwise specified applicable cure perIod but shall not be payable unless the resubmlsslon Is disapproved 
or modified due to a matel'ial defect as provided in Paragraphs 43 and 44, 

b. Notwithstanding the receipt of a notice of disapproval pUrstlant to Paragraph 
43(d), the Participating Parties shall proceed, at the direction of EPA, to take any action I'equlred by any 
non-deficient pOttion of the SUbmission, Implementation of any non-deficient portion of a submission 
shall not relieve the Participating Palties ohny HabUlty fOt' stipulated penalties under Section :xx 
(Stipulated Penalties). 

46. In the eventthat a resubmitted plan, report or other item, 01' pOl'tion thereof, is 
disapproved by EPA, EPA may again require the Paltlcipatlng Parties to correct the deficiencies, in 
accordance with the pt'eceding Paragraphs. EPA also retains the rIght to modifY 01' develop the plan, 
report 01' other Item. The Participating Parties shall implement any such plan, repolt, 01' Item as modified 
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01' developed by BPA, subject only to theh' right to Invoke the procedUl'es set fOlth In Section XIX 
(Dispute Resolution). 

47. If upon resubmlssion, a plan, repOIt, or item is disappl'Oved 01' modified by EPA due to a 
material defect, the P81'tioipating Parties shall be deemed to have failed to submit such plan, report, 01' 

Item timely and adequatoly unless the Settling Defendapts Invoke the dispute resolution pl'ocedtll'es set 
forth in Section XIX (Dispute Resolution) and EPA's action Is ovelttll'ned purSliant to that Section, The 
provisions of Seotion XIX (Dispute Resolution) and Section XX (Stipulated Penalties) shall govern the 
Implementation of the Work and accrual and payment of any stipulated penalties during Dispute 
Resolution, If EPA's disapproval ol'modIfication is upheld, stipulated penalties shall accrue for stich 
violation fi'om the date on which the initial submission was ol'iginally required, as provided in Section 
XX. 

48. All plans,reports, and othor Jtems required to be submitted to BPA under this Consent 
Decree shall, upon approval or modification by EPA, be enforceable undel' this Consent Decree. In the 
event EPA approves OJ' modifies a pottion of a plan, report, or other item required to be submitted to EPA 
under this Consent Decree, the approved 01' modified portion shall be enforceable under this Consent 
Decree. 

XII. PROmcr COORDINATORS 

49. Wlthtn 20 days of lodging this Consent Decree, the Participating Parties, the Tribe and 
EPA will notify each other, in wl'ltl ng, of the name, address and telephone number of their respective 
designated Project Coordinators and Altel'Oate Project Coordinators, If a Project Coordinator 01' Altemate 
Project Coordinator Initially designated Is changed, the identity of the successOl' will be given to the other 
PartIes at least 5 working days before the changes occtlr, unless impracticable, but in no event Jater than 
the actual day the change Is made, The Pal'ticipating;Pal'ties' Project Coordinatol' shall be subject to 
disapproval by EPA and shall have the technical expertise sufficient to adequately oversee all aspects of 
the Work, The Pal1icipating Palties' Project CoordInator shall not be an atto1'ney for any ofthe 
Paltlclpatlng Parties in this matteI', He 01' she may assign othel' l'epl'esentatlves, Including other 
contrllctol'S, to serve as a Site representative for oversIght of performance of dally operations durIng 
remedial activities, 

50, Plaintiffs may designate other l'epl'esontatlves, Including, but not limited to, BPA and 
Tribal employees, and federal and Tribal contractors and consultants, to observe and monitor the progress 
of any activity undeltaken pursuant to this Consent Decree, EPA's PI'OJect Coordinatol' and Alternate 
Project Coordlnatol' shall have the authorIty lawfully vested in a Remedial Project Manager (RPM) and an 
On-Scene Coordinato!' (OSC) by the National Contingency Plan, 40 C.F.R. PllIt 300, In addition, BPA's 
Project CoordinatOl' or Alternate Project Coordinator shall have authority, consistent wIth the National 
Contingency Plan, to halt any Work l'equll'ed;by this Consent DecI'ee and to take any necessary response 
action when slhe determines that conditions at the Site constitute an emergency situation or may present 
an Immediate tht'eat to public health 01' weIfal'e 01' the environment due to l'elease 01' threatened release of 
Waste Material. 

51. EPA's Pl'oject Coordlnatol', the Tribe's Project CoordlnatOl', and the Participating Parties' 
Project Coordinatol' wi11 meet either In person 01' telephonically, at a minimum, on a monthly basis. 

XIII, ASSURANCE OF ABILITY TO COMPLnTB WORK 

52, .In ordel'to ensure the full and final completion of the VRP Work, the Pal'tlclpating 
Parties shall establish and maintain a Pelformance Guarantee for the benefit of EPA in the amount of 
$12,007,000 (hereinafter "Estimated Cost OfW01'k") in ono 01' more of the following forms. which must 
be satisfactory in form and substance to BPA: 
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a. A surety bond unconditionally guaranteeing payment and/or pel'fonnance of the 
VRP Work that Is Issued by a surety company among those listed as acceptable sW'etles of Federal bonds 
as set forth In Circular 570 ofthe U.S. Department of the Treasury; 

b. One 01' more i1'1'evocable letters of credit, payable to 01' at the dh'ection of EPA, 
that is Issued by one or more financial Instltutlon(s) (i) that has the authority to Issue letters of credit and 
(II) whose letter-of-credit operations are regulated and examined by a U.S. Federal 01' State agencyj . 

c. A trust fund established for the benefit of EPA that Is administered by a trustee 
(I) that has the authority to act as a ft'ustee and (II) whose trust operations are I'eglliated and examined by a 
U,S. Federal or State agencyj 

d, A policy of insurance that (l) provides EPA with acceptable rights as a 
beneficiary thereofj and (Ii) Is issued by an insurance carrier (a) that has the authority to Issue InslIrance 
policies In the applicable jurisdlctlon(s) and (b) whose Insurance operations are t'egulated and examined 
by a State agency; 

e. A demonstration by one 01' more Participating Parties that each such Participating 
Party meets the financial test cdtet'ia of 40 C.F.R. § 264.143(f) with respect to the Estimated Cost of the 
VR.P Work, provided that all othe1'l'equirements of40 C,F.R. § 264. 143(f) are satisfied; 

f, A written guarantee to fund 01' perform the VRP Work executed in favor of EPA 
by one 01' more of the following: (i) a dIrect ol'lndh'ect parent company of a Palilcipatlng Party, or (II) a 
company that has a "substantial business relationship" (as defined in 40 C.F.R. § 264.141 (h» with at least 
one ParticIpating ParlYi provided, howeyer, !hat any company providing such a guat'antee mllst 
demonstrate to the satisfaction of EPA that it satisfies the financial test requll'ement of 40 C.F .R. § 
264. 143(f) with respect to the Estimated Cost of the VRP Work that It proposes to guarantee hereundeJ', 

53. The Participating Pal'ties have selected, and EPA has approved, as an initial Performance 
Guarantee a written guarantee to fimd 01' perform the VRP Work by the Vohmtary Remediation Party 
ptn'suant to Pat'agraph 52.f, in the form attached hereto as Appendix D. WithIn tell days after entry of this 
Consent Decree, the Voluntary Remediation Party shall execute or otherwise fimllize all instruments or 
other documents reqlJired in order to make the selected Performance Guarantee legally binding in a form 
substantially Identical to the documents attaohed hOl'eto as Appendix D and such Performance Guarantee 
shall thereupon be fully effective. Within 30 d.ays of entry oflhis Consent Decree, the Volunlat'y 
Remediation Pat'ty shall submit aU executed andlol' otherwIse finalized instruments OJ' other documents 
required In order to make the selected Performance Guarantee legally binding to the EPA Regional 
Financial Management Officer In accordance with Section XXVI ("Notices at:ld Submissions") ofthls 
Consent Decree and to the United States and EPA as specified in Section XXVI .. 

54. [Omitted] 

55. If at any time dul'ing the effective period of this Consent Decree, the Settling Defendants 
pl'Ovide a Performance Guarantee for completion of the Work by means of a demonstration OJ' guat'antee 
pursuant to Paragraph 52.(e) 01' Paragraph 52.(f) above, such Settling Defendant shall also comply with 
the othel'relevant requirements of 40 C.F.R. § 264. 143(f), 40 C.F.R. § 264.151(£), and 40 C.F.R. § 
264.151 (h)(l) relating to these methods unless Qtherwlse provided In this Consent Decree, Including but 
not limited to (I) the Initial submission of J'equ I red financial repOlis and statements from the relevant 
entity's chleffinancial officer and Independent cel11f1ed public accountantj (Ii) the ailOual re-submisslon 
of sllch repolis and statements within ninety days aftet' the close of each such entity's fiscal yearj and (UI) 
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the notification of EPA within ninety days after the close of any fiscal year in which such entity no longer 
satisfies the financial test requirements set f0l1h at 40 C.F.R. § 264.143(f)(1). FOI' pUl'poses of the 
Performance Guarantee methods specified in this Section XIII, references In 40 C.F.R. Part 264, Subpal1 
H, to "closure," "post closul'e," and "plugging and abandonment" shall be deemed to refer to the Work 
required undel' this Consent Decree, and the terms "current closure cost estimate" "current post-closure 
cost estimate," IlIld "murent plugging and abandonment cost estimate" shall be deemed to refer to the 
Estimated Cost of the WOI'k. 

56. In the event that EPA determines at any time that a Pelfol'mance Guarantee provided by 
any Settling Defendant pursuant to tlus Section Is inadequate (}l' otherwise no longel' satisfies the 
requh'oments set f0l1h in this Section, whether due to an Increase in the estimated cost of completing the 
Work 01' for any other r68son, 01' in the event that any Settling Defendant becomes aware of Information 
Indicating that a Perfol'mance Guarantee pl'Ovlded pursuant to this Section Is Inadequate 01' otherwise no 
longer satisfies the requirements set forth in this Section, whether due to an Increase in the estimated cost 
of completing the Work 01' foJ' any other roason, Settling Defendants, within thlt1y days of receipt of 
noUce of EPA 's determination 01', as the case may be, witWn thh1y days of any Settling Defendant 
becoming aware of such information, shall obtain and present to BPA for approval a proposal for a 
revised ot' altemative form of Performance Guarantee listed in Paragraph 52 of this Consent Decree that 
satisfies all.reqttirements set forth In this Section xm. In seeking approval fol' a revised or alternative 
form ofPelfarmance Guarantee, SettlIng Defendants shall follow the pl'ocedures set forth in Paragraph 
58.b.iI of this Consent Decree. Settling Defendants' Inability to post a Performance Guarantee for 
completion of the Work shall in no way excuse performance· of any other requirements of this Consent 
Decree, Including, without limitation, the obligation of Settling Defendants to complete the Work In strict 
accordance with the tel'ms hereof. 

57. The cammencementofa Work Takeover pursuant to Paragraph 98 of this Consent 
Decl'ee shall trigger EPA's right to receive the benefit of any Pelfol'mance Gual'antee provided pUl'suant 
to Pal'agl'aph 52(a), (b), (c), (d), 01' (t). lffor any reason BPA Is unable to promptly secure the resources 
gual'anteed under any such Pelfol'mance Guarantee, whethel' in cash 01' in kind, necessary to continue and 
complete the WOl'k assumed by EPA under the Work Takeovel', 01' In the event that the Performance 
Guarantee Involves II demonstration of satisfaction of the financial test criteria pursuant to Paragraph 
52(e), Settling Defendants shftlI Immediately upon wl'ltten demand from EPA deposit Into an account 
speclfled by BPA, in immediately available funds and without setoff, counterclaim, 01' condition of any 
kind, II cash amount up to but not exceeding the estimated cost ofthe I'emalnlng Work to be performed as 
of such date, as determined by EPA. /i. 

58. Modification of Amount and/or Form of Performance Guarantee 

a. Reduction af Amount of Performance Guarantee. If Settling Defendants believe 
that the estimated cost to complete the remaining WOl'k has diminished below the amount set forth in 
Paragraph 52 above, Settling Defendants may, on any anniversary date ofentl'y of this Consent Decree, 01' 

at any other time agreed to by the Patties, petition EPA In writing to request a reduction In the amount of 
the Performance Guarantee provided pursuant to this Section so that the amotmt ofth" Performance 
Guarantee is equal to the estimated cost oftne remaining W OI'k to be pelformed. Settling Defendants 
shall submit a written proposal fol' such reduction to EPA that shatt specify, at a minimum, the cost of the 
remaining Work to be performed and the basis upon which such cost was calctdated. In seeking approval 
far a revised 01' alternative form of Pelfol'lnance Gllftrantee, Set1Ilng Defendants shall follow the 
procedures set forth in Pal'agraph 58(b)(ii) of this Consent Decree. IfBPA decides to accept such a 
proposal, BPA shall notify the petitioning Settling Defendants of such decision in wdting, After 
receiving EPA's wrItten acceptance, Settling Defendants may reduce the ammmt of the Performance 
Guarantee In accordance wIth and to the extent permitted by such WI'IUen acceptance. In the event of a 
dispute, Settling Defendants may reduce the amount of the Performance Guarantee required hereunder 
only in accordance with a fmal admlnlstt'ative 01' judicial decision resolving sllch dispute. No change to 
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the form ai' terms of any Pelformance Guarantee provided under this Section, other than a reduction in 
amount, is authorized except as provided in Paragraphs 55 or S8,b of this Consent Deoree, 

b, Change ofFOI'm ofPerfol'lnance Guarantee, 

i. If, aftel' entry of this Consent Decree, Settling Defendants desire to 
change the form 01' terms of any Performance Guarantee(s) provided pursuant to this Section, Settling 
Defendants may, on any anniversary date of entry of thIs Consent Decree, 01' at any other time agreed to 
by the EPA and the Settling Defendants, petition BPA in writing to request a change in the form of the 
Performance guarantee provided hereunder. The submission of such Pl'oposed revised 0)' alternative form 
of Performance Guarantee shall be as provided In Paragraph 58.b.1I of this Consent Decree. Any decision 
made by EPA on a petition sllblnitted tmdel' this subparagraph (b) (i) shan be subject to challenge by 
Settling Defendants pursuant to the dispute resolution provisions of this Consent Decree. 

il. Settling Defendants shall submit a written proposal for a revised 01' 

altemative form ofPel'f01'JUance Guarantee to BPAwhich shall specifY, at II minimum, the estimated cost 
afthe remaining Work to be pel'formed, the basis upon which such cost was calculated, and the proposed 
revised forln ofPel'fol'mance Guarantee, Including all proposed Instrulnents 01' other documents required 
In order to make the proposed Performance G\lal'antee legally binding, The proposed revised or 
altematlve fo)'m of Performance GUIIl'antee must satisfY all requirements set fOl1h 01' incorporated by 
reference in this Section. Settling Defendants shall submIt such proposed revised 01' alternative form of 
PeliOlmance Guarantee to the BPA Regional Financial Management Officer in accordance with Section 
:XXVI (,'Notices and Submissions") of this Consent Decree. EPA shall notify Settling Defendants In 
wl'iting of its decision to accept 01' reject a revised or alternative Pel'formance Guarantee submitted 
pursuant to this subparagraph. Within ten days afiel')'ecelving a written decision approving the proposed 
revised or alternative Performance Guarantee, SettllngDefendants shall execute andlol' otherwise finalize 
all insttuments 01' other documents required in ordel' to make the selected Performance Guarantee legally 
binding In a form substantially identical to the documents submitted to EPA as palt of the proposal, and 
such Performance Guarantee shall thereupon be fully effective. Settling Defendants shall submit all 
executed and/or otherwise finalized instl'lllnents 01' other documents required In order to make the selected· 
Performance Guarantee legally binding to the EPA Regional Financial Management Officer wltbln thirty 
days ofl'eceivlng a written decision approving the proposed revised 01' alte1'natlve Pel'formance Guarantee 
in accordance with Section XXVI (,'Notices and Submissions") of this Consent Decree and to the United 
States and EPA and the Tribe as specified In Sectlol\XXVI. 

c. Release ofPerfol'mance Guarantee, If Settling Defendantsreceive wl'itten notice 
fi'om EPA in accordance with Paragl'l'lph 60 hereofthat the Work has been fully and finally completed In 
accordance with thetel'ms oftbis Consent Decree, 01' ifBPA otherwise so notifies Settling Defendants in 
writing, Settling Defendants may thereaftel'l'elease, cancel, 01' discontinue the Performance Gt\arantee 
provided pmsuant to this Section. Settling Defendants shall not release, cancel, or discontinue any 
Peloformance Guarantee provided pursuant to this Section except as pl'Ovlded in this subparagraph, In the 
event of a dispute, Settling Defendants may release, cancel, 01' discontinue the Performance GUBrantee(s) 
l'equiJ'ed hel'elmdel' only In accordance with a final adminlstt'ative or judicIal decision resolving such 
dispute. 

XIV .. QBRTJFICATION OF COMPLBTIOt-! 

59. Completion of the Remedial Action. 

a, Within 60 days after the Participating Parties conclude that the Remedial Action 
has been fully pet'formed and the Pelformance Standards have been attained, the Pal1icipatlng Pal1ies 
shall schedule and conduot a pl'e-tinallnspection as described in the SOW to be attended by the 
P811icipating Pt\11les, EPA and the Tribe. If, after the pl'e-flnallnspection, the Pal11clpatlng Pal'ties still 
believe that the Remedial Action has been fully perfol'med lind the Performance Standards have been 
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attained, they shall submit a wl'itten report requesting certification to EPA for appl'Oval, with a copy to the 
Tribe, pursuant to Section XI (EPA Approval of Plans and Other Submissions) within 30 days of the 
Inspection, In the report, a registered professional-engineer retained by the Participating Parties or the 
ParticIpating Parties' Project Coordinator shall state that the Remedial Action has been completed In full 
satisfaction of the requirements of this Consent Decree. The written l'eport shall include as-built drawings 
signed and stamped by a professional engineer, The report shall contain the following statement, signed 
by a responsible corporate official of the Participating Parties' Project Coordinator: 

To the best of my knowledge, after thorough Investigation, I certify that the information 
contained in ai' accompanying this submission is hue, accurate and complete, I am aware 
that there are significant penalties fOl' submitting false information, including the 
possibility offine and imprIsonment fol' knowing violations, 

If, Rftel' completion ofthe pre-flnallnspection and receipt and review of the written l'eport, EPA, with a 
reasonable opportunity fol' conCUl'l'ent review and comment by the Tl'ibe, determines that the Remedial 
Action or any pOltion thereof has not been completed In accordance with this Consent Deoree 01' that the 
Performance Standards have not been achieved, BPA will notify the Palticipating Palties In writing of the 
activIties that must be undertaken by the Participating PartIes pUl'suant to this Consent Decree to complete 
the Remedial Action and achieve the Performance Standards, provided, however, that EPA may only 
require the Participating Paltles to perform such activities pUl'suant to this Paragraph to the extent that 
such activities are consistent with the "scope ofthe remedy selected in the ROD," as thatterm is deflned 
in Paragraph 20,b, EPA will set forth in the notice a schedule for performance of such activities 
consistent with the Consent Decree and the SOW or require the Pal1icipatlng Patties to submit a schedule 
to EPA for approval pursuant to Section Xl (EPA Approval of Plans and Other Submissions). The 
Partioipatlng Parties shall pelform all activities described In the notice In accordance with the 
speolficatlons and schedules established pllrsuant to this Pat'agJ'ftph, subject to theh' right to invoke the 
dispute resolution procedures set, forth in Seotion XIX (Dispute Resolution). 

b. If EPA concludes, based on the Initial 01' allY subsequent J'epolt requesting 
Certification of Completion and after ft reasonable oPPOltunlty for concurrent review and comment by the 
Tribe, that the Remedial Action has been pelformed In accordance with this Consent Decree and that the 
Perfot'mance Standards have been achieved, EPA will so certify in wl'itlng to the Participating Parties, 
This cel1ification shall constitute the Certific'ation of Completion of the Remedial Action for purposes of 
this Consent Decree, including, b\lt not limited to, Seotlon XXI (Covenants Not to Sue by Plaintiffs), . 
Certification of Completion of the Remedial Action shall not affeot the Partlolpating Pa1ties' obligations 
undel' this Consent Decree. 

60. Completion of the Work, 

a, Within 60 days aft-erthe PftlticipatingParties conclude that all phases of the 
Work (Inchlding Institutional Controis and 0& M), have been fully pOlfoJ'med, the Participating Pat1ies 
shall schedule and conduct a pre-certification inspection to be attended by the Pa1tlcipating Pat1les, EPA 
and the T1'Ibe, If, afte\' the pre-certification inspection, the Participating Paltles still believe that the Work 
has been f\Jlly performed, the Participating Parties shall submit a written report by a registered 
professional engineer stating that the Work has been completed in full satisfaction of the requirements of 
this Consent Decree. The J'epOlt shall contain the following statement, signed by a responsible corpol'ate 
official of a Participating Pal'ty 01' the Partioipating Patiles' Project Coordinator: 

To the best of my knowledge,after thorough investigation, I ce11ify that the Information 
contained in 01' accompanying tWs submission is true, accurate and complete, I am aware 
that there are significant penalties for submitting false information, including the 
possiblllty of fine and impl'lsonment fOJ' knowing vIolations. 

United States et ai, v, City ofSt, Maries, et ai, 
Consent Decree 

25 

Case 2:09-cv-00577-EJL Document 15 Filed 02/22/10 Page 28 of 31 



    
A 

I~ •••••• -

Case 2:09-cv-00577-EJL Document 1-2 Flied 11/09/09 Page 29 of 64 

If, aftel' review of the written report, EPA, with a I'cllsonable opportunity for concurrent review and 
comment by the Tribe, determines that aoy portion of the Work bas not been completed In accordance 
with this Consent Decree, EPA will notify the Participating Parties In wliling ofthe activlt/es that must be 
undertaken by the Participating Pal11es pursuant to this Consent Decree to complete the Work, provided, 
however, that EPA may only require the Participating Pal1les to perform such activities pursuant to this 
Paragraph to the extent that such activities aTe consistent with the "scope of the remedy selected in the 
ROD," as that term is defined in Paragraph 20,b, EPA wlll set f01ih In the notice II schedule fol' 
porfol'mance of such activities consistent with the Consent Decree and the SOW 01' require the 
Pal11clpatlng Parties to submit a schedule to EPA fOl' approval pursuant to Section XI (EPA Approval of 
Plans and Other Submissions), Settling Defendants shall peliol'm all activIties descdbed in the notice in 
accordance with the specifications and schedules established therein, subject to their right to invoke the 
dispute I'esolutlon procedul'es set forth in Section XIX (Disptlte Resolution). 

b, If EPA concludes, based on the initial OJ' any subsequent request foJ' Certification 
of Completion by Settling Defendants and wIth a reasonable opportunity fOl' concul'rent review and 
comment by the Tribe, that the Work has been performed In accordance with this Consent Decree, EPA 
will so notify the Settling Defendants In writing, 

XV, EMERGENCY REsPONSB 

61. In the event of any action 01' occurrence during the performance of the Work which causes 
OJ' threatens a release of Waste Material fl:om the Site that constitutes an emergency situation 01' may 
pl'esent an Immediate threat to public health or welfare" 01' the environment, Participating Parties shall, 
subject to Paragraph 62 Immediately take all appropriate action to prevent, abate, or minimize stich 
release or threat of release, and shall Immediately notify the Tribe's Project Coordinator and EPA's 
Project Coordinator, 01', ffthe Project Cool'dlnatOl' Is unavailable, BPA's Alternate Project Coordinator, If 
these persons are not available, the Paltloipa11ng Parties shall notify the EPA Emergency Response Unit, 
Region 10, The Pattlcipating Parties shall take such actions In consultation with EPA's Project 
Coordinator 01' othel' available authorized EPA officer and in accordance with all applicable provlsiolls of 
the Health and Safety Plans, the Contingency Plans, and any other applicable plans 01' document3 
developed pursuant to the SOW. In the even! that Participating Parties fail to take appropriate response 
action as required by this Sectioll) and EPA 01', as appropriate, the Tribe takes such action Instead, 
Paltlclpating Pat,tles shalll'elmburse EPA and the Tribe all costs ofthe response action not Inconsistent 
with the NCP pursuant to Section XVI (Payments fol' Response Costs). 

62. Nothing In the preceding Paragraph or in this Consent Decree shall be deemed to limit any 
authority of the United States or of the Tribe to a) take all appropriate action to protect human health and 
the environment or to provent, abate, respond to) 01' minimize an actual 01' threatened release of Waste 
Material Oil, at, OJ' from the Site, 01' b) direct or order such action) or seek an ordel' fi'om the emllt, to 
protect human health and the environment 01' to prevent, abate, I'espond to, 01' minimize an actual 01' 

threatened release of Waste Matedal on, at, 01' fJ'om the Site, subject to Section XXI (Covenants Not to 
Sue by Plaintiffs), 

XVI. PA YMEN'fS FOR REsPONSE COSTS 

63. payments fOl' Past Response Costs, 

a, Within 30 days of tile Effective Date, the Paltieipatlng Paliies shall pay to EPA 
$555,951.23 in payment fol' Past Response Costs. Payment shall be made by FedWire Electronic Funds 
Transfer ("EFT") to the U.S. Department of Justice account in accordance wIth current EFT procedures, 
referencing USAO File Numbel' 2009V00172, EPA Site/Spill ID Nwnber 106B, and DOJ Case Number 
90-11-3-06673. Payment shall be made in accordance with instructions provided to the Settling 
Defendants by the Financial Litigation Unit of the United States Attorney's Office fOl' the District of 
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Idaho following lodging of the Consent Decl'ee. Any payments I'ecelved by the Depaltment of Justice 
after 4:00 p.m. (Eastern Time) will be cl'edlted on the next business day. , 

b. At the time of payment, the Participating Parties shall send notice that payment 
has been made to the United States, to BPA and to the Regional Financial Management Officer, In 
accordance with Section XXVI (Notices and Submissions). 

c. The total amount to be paid by the Participating Parties pursuant to Subparagraph 
63.a shall be deposited In the st. Maries Creosote Site Special Account within the EPA Hazardous 
Substance Superfund to be retained and used to oonduct 01' finance response actions at or in connection 
with the Site, or to be transferred by EPA to the EPA Hazardous Substance Superfund. 

d. WithIn 30 days of the Effective Date, the Participating Parties shall pay to the 
Tribe $5,204.81 in the form of a certified 01' cashier's check ot· ohecks made payable to the Coeur d' Alene 
Tribe, in reimbursement of Tribal Past Response Costs. The Participating Ptlltles shall send the certified 
or cashier's check(s) to Debbie Groom, Director of Finance, Coeur d' Alene Tribe, PO Box 408, 850 I A' 
Street, Plummel',ID 83851. 

The notation art the payment shall siate "Tribal Past Response Costs - St. Maries 
Creosote Site." A photocopy of Stich payment shall also be sent to Rebecca Stevens, Program Managel', 
Hazardous Waste Management PI'ogt'am, Coeul' d' Alene Tl'lbe, 424 Sherman A venue, Coeur d' Alene, 
Idaho 83814. 

64. Payments for Futyl'e Rp§ponse Costs. 

a. The Participating Pal'ties shall pay to EPA all Future Response Costs not 
Inconsistent with the NatIonal Contingency Plan. On a perIodic basis the United States wllJ send SettlIng 
Defendants a blllrequlring payment that Includes a pl'epared cost summary, cUfl'ently known as 
Superfund Cost Recovery Package Imaging Online System (SCORPIOS), which Includes direct and 
Indirect costs Incurred by EPA and its contractors, and the DOJ cost summary whlchrefiects costs 
incurred by DOJ and Its contractors, if any. The Participating Parties shall make all payments within 30 
days of the Participating Parties' receipt of each bill requiring payment, except as otherwIse provided In 
Paragraph 66. The PartiCipating Patties shall make all payments I'equ[red by this Paragraph by a certified 
or cashier's check 01' checks made payable to "EPA Hazardous Substance Superfund," referencing the 
name and address of the party making the payment, EPA Site/SplIl ID Nllmber 106B, and DOJ Case 
Number 90-11-3-06673. Settling Defendants shall send the check(s) to: 

U,S. Environmental Protection Agency 
Superfund Payments 
Cinoinnati Finance Clmter 
P.O. Box 979076 
st. Louis, MO 63197-9000, 

b. At the time of payment, the Participating Parties shalt send notice that payment 
has been made to the United States, to EPA and to the Regional FinancIal Management Officer, In 
accol'dance with Section XXVI (Notices and Submissions); 

c. The total amount to be paid by the Participating Pat'ties pursuant to Paragraph 
63.a shall be deposited in the St. Maries Creosote Slte'Speclal Account within the EPA Ha2ardous 
Substance Superfund to be retained and used to conduct 01' finance response actions at 01' in connection 
with the Site, 01' to be transferred by EPA to the EPA Hazardous Substance Superfund. 

65. The PRl11c[patlng Parties shalll'eimbul'se the Tt'lbe fOI' all Tl'lba\ Futm'e Response Costs 
not Inconsistent with the National Contingency Plan, The Tribe will send Pal11cipatlng Pat11es a bill 
requiring payment that includes a Tribal cost summary, which inoludes direct and indirect costs Incuned 
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by the Tl'ibe and Its contl'actors on a monthly basis, Paltlcipating Parties shall make all payments within 
30 days ofPartiolpatlng Parties' receipt of each bl11l'~qulrlng payment, except as otherwise provided in 
Paragraph 66, The Participating Parties shall make all payments to the T1'ibe required by this Paragraph 
in the manner described In Paragl'aph 63,d. 

66. The Paltlcipatlng Palties may contest payment of any Future Response Costs under 
Paragraph 64 01' Tribal Future Response Costs under Paragraph 65 ifthey determine that the United States 
01' the Tl'ibe has made an accounting ert'or 01' If they allege that a cost Item tllat Is included represents costs 
that are inconsistent with the NCP. Such objection shall be made in writing within 30 days of receipt of 
the bill and must be sent to the United States (if the United States' accounting Is being disputed) 01' the 
Tl'lbe (if the Tl'ibe's accounting Is being disputed) pursuant to Section XXVI (Notices and Submissions). 
Any sllch objection shall specifically IdentifY the contested Future Response Costs 01' Tl'Ibal Future 
Response'Costs and the basis for objection, In the event ofan objection. the Participating Parties shall 
within the 30 day period pay all tIDcontested Future Response Costs to the United States 0" TI'lbal Future 
Response Costs to the Tribe in the mannel' descl'lbed In Paragraphs 64 and 65, Simultaneously, the 
Pal'tlcipating Paltles shall establish an interest-bearing escrow account in a federally-insured bank duly 
chal'tel'ed in the State of Idaho and remit to that escrow account funds equivalent to the amount of the 
contested Future Response Costs or Tribal Future Response Costs. The Participating Parties shall send to 
the UnIted States. liS provided in Sectlon XXVI (NotIces and SubmIssions). and the Tribe a copy of the 
transmlttal1etter and check paying the llUcontested Future Response Costs 01' Tribal Futu.'e Response 
Costs, and a copy of the correspondence that establishes and funds the escrow account, including, but not 
limited to, information containing the Identity of the bank and bank accountundeJ' which the escrow 
account is established as well as a bank statement showing the initial balance of the escrow account. 
Simultaneously with establishment of the escrow account, the Paltlcipating Parties shall initiate the 
Displlte Resolution pl'OcedUl'es in Section XIX (Dispute Resolution), If the United States 01' the Tribe 
prevails in the dispute. within 5 days of the resolution of the dispute, the Participating Pal'ti~s shall pay 
the sums due (with accl'lled Interest) to the United Stares 01' the Tribe, if Tribal costs are disputed, in the 
manner described in Paragraphs 64 and 65. lfthe Settling Defendants prevail concemlng any aspect of 
the contested costs, the Participating PaltIes shall pay that portion of the costs (Plus associated accrued 
interest) for which they did not prevail to the United States or the Tribe, ifTrlbal costs are disputed In the 
manner described in Paragraphs 64 and 65; the escI'ow agent shall then disburse the balance of the escrow 
account to the Participating PartIes. The dispute resolution procedures set fOlth in this Paragraph In 
conjunction with tho procedures set fOlth in Section XIX (Dispute Resolution) shall be the exclusive 
mechanisms fOl' resolving disputes regarding the Participating Palties' obligation to reimburse the United 
States' Future Response Costs and the Tribal Future R~sponse Costs. 

67. In the event that the payments l'equired by Paragraph 63.8 are not made within 30 days of 
the Effective Date 01' the payments required by Paragraphs 64 01' 65 are not made within 30 days ofthe 
Palticipllting Parties' receipt of the bi1l, the Pruticlpating Parties shall pay Interest on the unpaid balance. 
The Interest to be paid on Past Response Costs and Tribal Past Response Costs under tWs Pru'agraph shall 
begin to accrue on the Effective Date. The Interest on Futme Response Costs and Tribal Future 
Oversight Costs shall begin to aCCl'ue on the date ofthe bllt. The Interest shall aCCl'ue through the date of 
the Palticipallng Parties' payment. Payments of Interest made under this Pal'agl'aph shall be in addition to 
such othel' remedies or sanctions available to Plaintiffs by virtue of the Participating Patties' failure to 
make timely payments undel' this Section including, but not limited to, payment of stipulated penalties 
pursuant to Section XX. The Pal'ticipatmg Palties shall make all payments required by this Paragraph In 
the manner descrlbed in Paragraphs 64 and 65. 

XVII. INDEMNIFICATION AND INSURANcB 

68. Participating Pat1jes' Indemnification of the United States and the Tribe. 
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a. The United States and the Tribe do not assume any liablllty by entering Into this 
agreement or by virtue of any designation ofPal11olpating PIlI'tie$ as EPA's authorized representatives 
under Section 104( e) of CBRCLA. Participating Pal1ies shall Indemnify. save and hold harmless the 
United States, the Tribe, and their officials, agents, employees, contractors, subcontractors, 01' 

representatives for or from any and all claims 01' causes of action arising from, 01' on accotlOt of, negllgent 
01' other wrongful acts OJ' omissions ofPa111cipating Pal'ties, theil' officers, directors, employees, agents, 
contractors, subcontractors, and any persons acting on their behalf oj' under theil' control, In canylng out 
activities pursuant to this Consent Decree, Including, but not limited to, any claims arising fi'om any 
designation ofPal'ticipating Parties as EPA's authorized representatives under Section 104(0) of 
CERCLA, FU1'ther, the Participating Parties agree to pay the United States and the Tl'ibe all costs they 
inc~lI' Including, but not limited to, attorneys fees and other expenses of litigation and settlement arising 
fI'om, OJ' on account of, claims made against the United States or the Tribe based on negligent or other 
wrongful acts 01' omissions of Participating Pat1les, theIr officers, directors, employees, agents, 
contractors, s~lbcontJ'actol's, and any persons acting on their behalf 01' under their control, In carrying out 
activities purslJant to this Consent Decree. Neither the United States nor the Tribe shall be held out as a 
party to any contract entered Into by 01' on behalf of Pal1icipating Pat1ies in carrying out activities 
pursuant to this Consent Decree, Neither the Palticipa!Ing Parties nor any such contractol' shaH be 
considered an agent ofthe United States 01' tho Tl'lbe. 

b, The United States and the Tl'Ibe shall give Settling Defendants notice of any claim 
for which the United States or the Tribe plans to seek Indemnification pursuant to Paragraph 68, and shall 
consult with Settling Defendants prIor to settling such claim, 

69. Participating Pat11es waive all claims against the United States and the Tribe for damages 
ol'relmbursement 01' fOl' set-off of any payments made or to be made to the United States 01' the Tribe, 
arising from 01' on account of any contract, agreement, 01' al'l'angement between anyone 01' more of 
Pal1icipating Parties and any pel'son for peliormance of Work on 01' relating to the Site, including, but not 
limited to, claims on account of constl'llction delays. [n addition, Settling Defendants shall Indemnify and 
hold harmless the United States and the Tribe with respect to any and all claIms for damages or 
reimbursement arising ft'om 01' on account of any contl'act, agreement, or arrangement between anyone or 
more of Settling Defendants and any person for performance of Work on 01' relating to the Site, including, 
but not limited to, claims on account of consu'uctlon delays, 

70. No later than 15 days before commencing anyon-site Work, Participating Pat11es shall 
secure, and shall maintain until the fir8t anniversary ofBPA's Ce11ification of Completion of the Remedial 
Action pursuant to Subparagl'aph S9.b of Section XIV (Ce111flcation of Completion) comprehensive 
general liability insurance with limits of one million dollal's ($1,000,000) per occurrence and two niillion 
dollars ($2,000,000) in the aggregate, and automobile liability 1n8u1'ance with limits of one million dollars 
($1,000,000) pel' occurt'enC6 and two million dollars" ($2,000,000) in the aggregate, combined single I1mlt, 
naming the United States and the Tribe as additional 'Insureds, In additlon, fOl'the duration of this 
Consent Decree, Participating Parties shall satisfy, or shall ensure that their contractors or subcontractors 
satis1)t, all applicable laws and regulations regarding the provision ofwOI'ker's compensatlon insllrance 
for all persons performing the Work on behalf of PartICipating Parties in fUlthel'ance of this Consent 
Decree. PriOI' to commencement ofthe Work undel' this Consent Decree, Pat1lclpating Parties shaH 
provide to EPA and the Tl'i be certificates of sllch Insul'ance and a copy of each Insurance policy. 
Participating Patties shalll'esubmit suoh cettiflcates and copies of policIes each year on the anniversary of 
the Effective Date, IfPm'tlcipatlngParties demonstrate by evidence satisfactory to BPA and the Tdbe 
that any contractol' 01' subcontractor maintaIns InsurlUlce equivalent to that described "above, 01' Insurance 
covering the same risks but in a lesser amount, then, with respect to that contractor or subcontractor, 
Pal1icipating Parties need provide only that p011Jon of the insurance described above which Is not 
maintained by the contracto1' 01' subcontractor, The Settling Defendants may. In EPA's discretion, satisfy 
the requirements of this paragraph if they submit to EPA foJ' approval one of the financial assurance 
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mechanisms of Section XIII (Assurance of AbIlIty to Complete VRP Work) demonstrating an ablIity to 
pay the amounts required under this Paragraph above and beyond the amount required by Section XIII, 

XVIII. Force Maieyre 

71, "Fol'ce majeure," for purposes of this Consent Decree, Is defined as any event arising from 
causes beyond the control of the Pattlcipatlng Parties, of any entity contl'Olled by Patticipatlng Parties, 01' 

of Participating Pal1ies' contt'actol'S, that delays 01' prevents the performance of any obligation undertbis 
Consent Decree despite Pat'ticipating Parties' best efforts to fulfill the obligation. The l'equil'ement that 
the Participating Pat1ies exercise "best effOlts to fulfill the obligation" includes using best effolts to 
anticipate any potential force ml\ieure event and best efforts to address the effects of any potential fmce 
majeure event (1) as it is occ\lrrlng and (2) f~Uowing the potential force majeure event, such that the 
delay is minimized to the gl'eatest extent possible. "Force Ml\ieure71 does not Include financial inability to 
complete the Work OJ' a failure to attain"the Performance Standards. 

72. rf any event oceul's 01' has OCCUlTed that may delay the performance of any obligation 
under this Consent Decree, whether 01' not caused by a force ml\ieure event, the Pattleipatlng Patties shall 
notify orally tbe Tribe's Project Coordinatol' and EPA's Project Cool'dlnatol' 01', in his or hel' absence, 
EPA's Alternate PI'OJect Coordinator 01', in the event both of EPA's designated representatives are 
unavailable, the Dll'ectol' of the Office ofEnvironmentai Cleanup, EPA Region 10, within 5 days of when 
Paliiclpating Pat1ies first knew that the event might cause a delay, Within 7 days thereafter, Participating 
Patties shall provide in writing to EPA and the Tribe an explanation and description of the reasons for the 
delaYi the IInticipated duration of the delay; all actions taken or to be taken to prevent or minimize the 
delay; a schedule for implementation ohoy measures to be taken to prevent or mitigate the delay ol'the 
effect of the delay; the Participating Pruties'l'ationa.le:fol' att1'1buting such delay to a force majeuI'e event if 
they Intend to asselt such a claim; and a statement as to whethel', In the opinion of the Participating 
Parties, such event may cause 01' contribute to an endangerment to public healtl1, welfare or the 
environment. The Palticipatlng PaJiies shall include with any notice all available documentation 
supporting theh' claim that the delay was attributable to a force ml\leure. Failul'e to comply with the 
above requirements shall preclude Paltlclpatlng Parties from asserting any claim offol'ce majeure for that 
event for thepel'iod ofthne of such failure to comply, and for any additional delay oaused by such falIul"e, 
Participating Parties shalI be deemed to know of any circumstance of which Participating Patties, any 
entity controlled by Participating Parties, 01' Palticipating Patties' contractors knew or should have 
known. 

73. If EPA, with a reasonable opportunity for concurrent review and comment by the Tribe, 
agrees that the delay 01' anticipated delay Is attributable to a force majeure event, the time for performance 
of the obligations undei' this Consent Decree :that me affected by the force majeme event will be extended 
by EPA, with a reasonable 0ppOIiunlty fOJ' concurrent review and comment by the Tribe, for slIch time as 
is necessary to complete those obligations, An extension of the time for performance of the obligations 
affected by the force Inajelll'e event shall not, of Itself, extend the time fol' performance of any other " 
obligation." If EPA, with a reasonable 0PPoltunlty fol' concl1l'l'ent revIew and comment by the Tribe, does 
not agree that the delay 01' anticipated delay has been or will be caused by a force majeul'e event, EPA 
will notify the Pal'ticipatingPaltles In writing of its decisIon. If EPA, with a reasonable opportuoity for 
concUl'rent review and comment by the Tribe, agrees that the delay is attrIbutable to a force majeure 
event, EPA will notify the Partioipatlng Parties in writing ofthe length of the extension, If any, for 
pel'formance of the obligations affected by the force majeure event. 

74, If the Pat'tlclpating PaJties elect to Invoke the dispute resolution procedures setfolth in 
Section XIX (DIspute Resolution), they shall do so n~latel' than 15 days after receipt ofEPNs notice, In 
any such proceedingl PalilclpRting Parties shall have the burden of demonstrating by a preponderance of 
the evidence that the delay 01' anticipated delay has been 01' will be caused by a force majeure event, that 
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the duration of the delay 01' the extension sought was or will be warranted under the circumstances, that 
best e[fotis were exercised to avoid and mitigate the effects of the delay, and that Participating Paltles 
complied with the requirements of Paragraphs 71 and 72. above. IfPal11clpating Pwtles carry this 
burden, the delay at Issue shall be deemed not to be a violation by Participating Parties ofthe affected 
obligation of this Consent Decree Identified to EPA and the Court. 

XIX, DISPUTE RESOLUTION 

75. Unless othenvise exp1'essly provided fOl' In this Consent Decree, the dispute resolution 
procedures of this Section shall be the exclusive mechanism to resolve disputes arising under 01' with 
['espect to this Consent Decree, However, the pl'Ocedures set forth in this Section shall not apply to 
actions by the United States or the Tribe to enforce o~lIgations of tho Pattlc/patlng Parties that have not 
been disputed In accordance withthis Section. 

76. Any dispute which arlses under or with respect to this Consent Decree shall in the first 
Instance be the subject of informal negotiations between the parties to the dispute, The period fol' 
informal negotiations shall not" exceed 20 days from the time the dispute arises, lmless it Is modified by 
written agreement ofthe parties to the dispute. The dispute shall be considered to llave arisen when one 
patty sends the othel' patties a written Notice of Dispute. " 

77. Statements of Position, 

a, In the event that the parties cannot l'esolve a dispute by Informal negotiations 
under the preceding Paragraph. then the position advanced by EPA shall be considered binding unless, 
within 14 days after the conclusion of the informal negotiation period, the Participating Pal11es Invoke the 
formal dispute resolution procedures of this Section by serving on the United States and the Tribe a 
written Statement of Position on the matter in dispute, including, but not limited to, any factual data, 
analysis 01' opinion supporting that position and any SUPPol11ng documentation relied upon by the 
Participating Parties, The Statement of Position shall specify the Pal11cipatlng Parties' position as to 
whether formal dispute resolution should proceed under Pal'agl'aph 78 01' Paragraph 79. 

b. Withhl14 days after receipt ofth.e Palticlpatlng Patties Statement of Position, 
EPA will serve on the Participating Patties its Statement of Position, including, but not limited to, any 
factual data, analysis, or opinion supporting that position and all supporting documentation relied upon by 
EPA. EPA's Statement of Position shall include a statement as to whether fOl'mal dispute resolution 
should proceed undel' Paragraph 78 01' 79, Within 10 days after ['ecelpt of EPA's Statement of Position, 
the Participating Patties may submit a Reply; 

c. Ifthere Is disagreement between EPA and the Participating Parties as to whether 
dispute resolution should proceed undel' Paragraph 78 01' 79, the pal11es to the dISpute shall follow the 
procedures set fotth in the paragraph determined by EPA to be applicable. However. If the Paltlclpatlng 
Patties ultimately appeal to the Court to resolve the dispute, the COlJl't shall determine which pamgraph is 
applicable In accordance with the standards of appllcabllity set forth in Pat'agl'aphs 78 01' 79 

78. Formal dispute resolution for disputes pertaining to the selection 01" adequacy of any response 
action and all othe1' disputes that are accorded review on the administrative record under applicable 
principles of administrative law shall be conducted pursuant to the procedures set forth in this Paragraph, 
For purposes of this Paragraph, the adequacy of any response action Includes, without limitation: (1) the 
adequacy or appropriateness of plans, procedmos to implement plans, or Wly other items requiring 
approval by EPA under this Consent Decreej and (2) the adequacy of the performance of response actions 
taken pursuant to th.ls Consent Decree, Nothing in this Consent Decree shall be construed to allow any 
dispute by the Pal11cipating Parties regardingthe validity of the ROD's pl'ovisions. 

a, An administrative record of the dispute shall be maintained by EPA and shall 
contain all statements of position. Including suppoltlng documentation, submitted pursuant to this 
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Section, Where appropl'iate, EPA may allow submissIon of supplemental statements ofposltlon by the 
pal11es to the dispute. 

b. The Dlrectol' of the Office of Environmental Cleanup, EPA Region 10, will issue 
a finaJadmlnlstrative decisIon resolving the dispute based on the administrative record described in 
Paragraph 78.a. ThIs decision shall be binding upon the Pru1icipating Parties, subject only to the right to 
seekjudlciai review pursuant to Paragraph 78.c and d. 

c. Any administrative decisIon made by EPA pursuant to Pat'agraph 78.b shall be 
reviewable by this Court, provided that a motion for judicial review of the decision is filed by the 
Participating Parties with the COUlt and sel'ved on all Pal1ies within 10 days ofJ'ecelpt of EPA's decision. 
The motion shall include a description of the matter in dispute, the efforts made by the pal1ies to resolve 
It, the relief requested, and the schedule, if any, within which the dispute must be resolved to ensure 
orderly implementation of this Consent Decree. The United States may flle a response to the 
Participating Parties' motion, . 

d. In pI'oceedings on any dispute governed by this Paragraph, the Participating 
£lal'ties shall have the bUl'den ofdemonstl'fttlng that the decisIon of the Directol' of the Office of 
Environmental Cleanup Office is arbitl'al), and caprlclous or otherwise not In accordance with law. 
Judicial review of EPA's decision shall be on the adminlstl'atlve record compiled pursuant to Paragl'aph 
78.a, 

79, Formal dispute resolution fol' disputes that neither pertain to the selection 01' adequacy of any 
response action nor are otherwise accorded l'evlew on the administrative record under applicable 
principles ofadministl'ative law, shall be governed by this Paragraph. 

a. Following receipt of the Palticipatlng Parties' Statement of Position submitted 
pursuant to Paragraph 77, the Director of the Office ofEnvlt'onmental Cleanup, EPA Region 10, will 
Issue a flnal decision resolving the dispute. The Director's decision shall be binding on the Pa111cipatlllg 
Parties unless, within 10 days of receipt of the decision, the Participating Parties fi Ie with the Court and 
serve on the parties a motion for Judicial review of the decision setting forth the matter In dispute, the 
llffolts made by the parties to resolve It, the reliefrequosted, and the schedule, If any, within which the 
dispute must be resolved to ensure orderly implementation of the Consent Decree. The United States may 
file a response to the Pal'ticipatIng PattIes' motion. 

b. Notwithstanding Section I (Background) of thIs Consent Decree, judioialrevlew 
of any dispute governed by this Paragraph shaH be governed by applicable principles of law. 

80. The Invocation of fOl'mal dispute resolution procedures under this Section shall not extend, 
postpone or affect In any way any obligation of the Pru1icipating Parties undel' this Consent Decree, not 
directly in dispute, unless EPA 01' the Com1 agrees othlll'wise. Stipulated penaltIes with l'espectto the 
disputed mattel' shall continue to accnle but payment shall be stayed pending l'esolutlon of the dispute as 
provided in Pal'agl'aph 89. NotwithstandIng the stay of payment. stipulated penalties shall accrue from the 
first day of noncompliance with any appiJcable pI'ovlsion of this Consent Decree. In the event that the 
Seulhig Defendants do not prevail on the disputed Issue, stipulated penalties shall be assessed and paid as 
provided in Section XX (Stiplllated Penalties). 

XX, STIPULATBD PENALTIIlS 

81. Palticipating Parties shall be liable for stipulated penalties to the United States fol' failure to 
comply with the requirements of this Consent Decree in the amount and as specified below In paragraphs 
82 and 83, unless excused under Section XVIII (Force Majeure). Consistent with and subject to Section 
VI (Pelformance oftbe VRP WOl'k by Voluntary Remediation Patty), EPA wiII initially seek stipulated 
penalties fi'om the Voluntary Remediation Party. but only to the extent such stipulated penalties tlre 
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assessed for noncompliance related to the performance of the VRP Work that OCClil'S prior to Dismissal of 
the Voluntary Remediation Patty 01' in connection with activIties necessary to preserve and protect the 
Site until the Replacement Contractol' takes over following Dismissal. "Compliance" by Participating 
Pat'ties shall Include completion of the activities under this Consent Decree and the SOW, or any work 
plan or other plan approved under this Consent Decree Identified below In accordance with all applicable 
requirements of law, this Consent Decree, the SOW, and any plans or other documents approved by EPA 
pursuant to this Consent Decree and within the specified time schedules established by and approved 
under this Consent Decree, Stipulated penalties will begin to accrue on the date of the original vIolation, 

82. Stipylated Penalty Amounts - Reports, . 

a. . The following stipulated penalties shall accrue pel' vIolation per day for failure to 
submit timely or adequate reports or othe1' written docwnents requIred by this Consent Decree andloJ' 
SOW: 

Penalty Per ViolatIon Pel' Day 

$500.00 

$1,000.00 

$1,500.00 

$2,000,00 

period of Noncompliance 

Istlhl'Ough 7th day 

8th through 14th day 

15th day through the 30th day 

31st day and beyond 

83. Stipulated Penalty Amounts - Performance of the Work. 

The following stipulated penalties shall accme per violation pel' day for any 
noncompliance ofWol'k specified In any work plan required under this Consent Decree andlol' SOW by 
the Pm11cipatlng Parties, other than the flllhlre to submit timely or adequate reports, which Is addressed In 
Paragraph 82 above: 

. Penalty Per Violation Pel' Day 

$750,00 

$1,500,00 

$2,250.00 

$3,000.00 

Period of Noncompliance 

1 st through 7th day 

8th through 14th day 

15th through 30th day 

31st day and beyond 

84, In the event that EPA assumes petformance of all of the Work pursuant to Paragraph 98 
of Section XXI (Covenants Not to Sue by Plaintiffs), the Voluntary Remediation Party shall be liable for 
a stipulated penalty In the amOl1Dt of $150,000.00 to the extent that the work takeover relates to the 
perfOl'mance 01' non-performance ofVRP Work. If the wOl'ktakeover does not relate to the pel'formance 
or non-pel'fol'mance of VRP Work, then the Settling Defendants shall be liable fOl' a stipulated penalty In 
the amount of$150,OOO.00. 

85, All penalties shall begin to accrue on the day aftel' the complete performance Is due or the 
day a violation occurs, and shall continue to accrue through the final day ofthe correction ofthe 
noncompliance 01' completion of tile activity. However, stipulated penalties shall not accrue: (I) with 
respect to a deficient submission unde!' Section XI (EPA Approval of Plans and Othel' Submissions), 
dtll'ing the period, if any, beginning on the 31 st day after BPA's receipt of such submission unti! the date 
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that EPA notifies Palticipatlng Paltlos of any deficiency; (2) with respect to a decision by the Directol' of 
the Office of Envlronmentfll Cleanup, BPA Region 10. under Paragraph 78.b or 79,a of Section XIX 
(Dispute Resolution). during the period. if any. beginning on the 21st day after the date that Paltlcipating 
Parties' reply to BPA's Statement of Position Is recelved"until the date that the Dlrectol' Issues a final 
decision regarding such dispute; 01' (3) with tespect to judlclall'eview by this Couli of any dispute under 
Section XIX (Dispute Resolution), during the period. If any. beginning on the 31 st day after the COUlt's 
receipt of the flnal submission regarding the dispute until the date that the Court issues a final decision 
regarding such dispute. Nothing herein shall pl'tlYent the simultaneous accrual of separate penalties fol' 
separate vi olations of this Consent Decree, 

86. Following EPA's determination that Participating ParUes" have failed to comply with a 
requirement of this Consent Decree. EPA may give Participating Parties written notification of the same 
and describe the noncompliance, "EPA may send the Participating Parties a written demand for the 
payment of the penalties. However. penalties shall acorue as provided In the preceding Pal'Bgraph 
regardless of whether EPA has notified the Participating Parties of a violation. 

8?, All penalties accruing un del' this Section shall be due and payable to the United States 
within 30 days of the Pmtlcipatlng Pat1les' receipt from EPA ofa demand for payment of the penalties, 
unless Participating Parties Invoke the Dispute Resolution procedures under Section XIX (Dispute 
Resolution), All payments to the United States under this Section shall be paid by certified or cashiet"s 
check(s) made payable to ''EPA Hazardous Substances Superfund," shall be mailed to U.S. 
Envlr9nmental Protection Agency, Fines and Penalties, Cincinnati Finance Center, P,O. Box 979077. Sf. 
Louis. MO 63191-9000. shall indicate that the payment is for stipulated penalties, and shall reference the 
EPA Region and SIte/Spill ill #106B, the DO] Case N\lIuber 90p l1 p 3p 06673, and the name and address 
of the party making payment. Copies of cheok(s) paid pursuant to this Section. and any accompanying 
transmittal letter(s), shall be sent to the United States as provided in Seotion XXVI (Notices and 
Submissions), 

88. TJle payment of penalties shall not alter in any way Participating Palties' obligation to 
complete the performance of the Work 01' VRP Work required under this Consent Decree. " 

89. Penalties shall continue to accrue as pI'ovlded in Paragraph 85 during any dispute 
resolution pel'iod, but need not be paid until the following: 

a,Ifthe disp\lte is resolved by agreement 01' by a decision of EPA that Is not appealed 
to this Court, accrued penalties detel'mlned to be owing shall be paid to EPA within 15 days of the 
agreement or the receipt of BPA's decision 01' order;" 

b, If the dispute is appealed to this Cmlli and the United States prevails in whole or in 
part. Palticipating Parties shall pay all accrued penalties determined by the COUlt to be owed to EPA 
within 60 days of receipt of the Court's decIsion or order. except as pl'ovided in Subparagraph c below; 

c, If the DistrIct COtl1't's decision is appealed by any Party, Pal1icipating Parties 
shall pay all accrued penalties detelmined by tho District COUlt to be owing to the United States into an 
interest-bearIng escrow account within 60 days of receipt of the Court's decision 01' ol'der. Penalties shall 
be paid Into this account as th6Y continue to accrue, at least every 60 days, Within 15 days of receipt of 
the final appellate court decision, the escrow agent shall pay the balance of the account to EPA 01' to 
Palticipating Paltles to the extent that they pl'evall. " 

90. If Paltlcipating Parties fall to pay stipulated penalties when dU6. the United States may 
Institute proceedings to collect the penalties. as well as Interest. Participating Patties shall pay Interest on 
the unpaid balance. whioh shall begin to accme on the date of demand made pursuant to Paragraph 87. 

91. Nothing in this Consent Decree shall be constl'Ul;d as prohibiting, altering, 01' In any way 
limiting the ability of the United States or the Tribe to seek any other remedies ol'sanctions available by 
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virtue of Participating Patties' violation of this Decree 01' of the statutes and regulations upon which it Is . ;-, :,": 
based, Including, but not limited to, penalties pursuant to Section 122(1) of CBRCLA, provided, however, 
that the United States shall not seek civil penalties pursuant to Section 122(1) ofCERCLA fol' any 
violation for which a stipulated penalty is provided herein, except In the case ofa willful violation ofthe 
Consent Decree. 

92. Notwithstanding any other provision of this Section, the United Stat6S may, In its 
unreviewable discretion, waive any portion of stipulated penalties that have aecl'ued pursuant to this 
Consent Decree. 

XXI. COVENANTS NOT TO SUE BY PLAINTIFFS 

93. In conside\'ation of the actions that will be perfOl'med and the payments that will be made 
by the Participating Parties under the terms of the Consent Decree, and except as specifically provided in 
Paragraph 94.95, and 97 of this Section, the United States covenants not to suo Oi'to take administrative 
action against Participating Parties pursuant to Sections 106 and l07(a) oiCBRCLA relating to the Site. 
Except wlthl'espect to future Iiabllity, these covenants not to sue shall take effect upon the receipt by EPA 
of the payments required by Pal'agraph 63.a of Section XVI (payments for Response Costs). With respect 
to future liability, these covenants notto sue shall ta~.e 'effeot upon COltification of COinpletion of 
Remedial Action by EPA pursuantto Paragraph 59.b of Section XIV (Certification of Completion). 
These covenants not to sue are conditioned upon the satisfactory performance by Pal1icipatlng Pal11es of 
their obligations under this Consent Decree. These covenants not to sue extend only to the Participating 
PartIes and do not extend to any other person. 

93A. In consideration of the actions that w11J be performed and the payments that will be made 
by the Participating Parties \lOdel' the terms of the Consent Decree, and except as specifically provided in 
Paragraph 94A, 95A. and 97A of this Seotlon, the Tribe covenants 110t to sue Pal1iclpatlng Parties 
pllrsuant to Sections 107(a) and Section 113(f) ofCERCLA l'Clating to the Site. Nothing herein shall be 
construed as an admission by the TrIbe that it Is a "person" as defined in Section 101(21) ofCERCLA. 
Except wIth respect to fuhn'e Uabl1ity, these covenants not to sue shall take effect upon the receipt by the 
Tribe of the payments required by Paragraph 63.d of Section XVI (Payments fOl'Response Costs). With 
respect to future liability, these covenants not to sue shall take effect upon Certification of Completion of 
Remedial Action by EPA pursuant to Paragraph S9.b of Section XIV (Certification of Completion). 
These covenants not to sue are conditioned llpon the satisfactory performance by Palticipating Parties of 
their obligations under this Consent Decree. These covenants not to sue extend only to the Pal'ticipatlng 
Parties and do not extend to any othel' persoll. 

94. United States' Pi'e-cel1lfication Reservations. Notwithstanding any other provision of this 
Consent Decree, the United States reserves, and this Consent Decree Is without prejudice to, the I'Ight to 
institute proceedings In this action 01' In a new action, 01' to issue an admlnish'atlve order seeking to 
compel Participating Patties . 

a. to peliorm Further Response Actions relating to the Site, 01' 

b. to I'elmburse the United ~tes fol' additional costs of response if, 
. 'i 

priOI' to Celtlfica~lon of Completion of the Remedial Action: 

(1) conditions at the Site, previously unknown to EPA, are discovered, or 

(2) information, previollsly unknown to EPA, is received, in whole 01' in 
part, 

and EPA determines that these previously unknown conditions 01' information together with any othel' 
relevant Information indicates that the Remedial Action is not protective of human health or the 
environment. 
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94A, Tribe's Pl'e·certification Reservations. Nothwlthstanding any other pl'Ovlsion of this 
Consent Decree, the Tribe reserves, and this Consent Decree Is without prejudIce to, the right to institute 
pl'Oceedings In this action ot' In a new action seeking to compel Participating Parties 

a. to reimburse the Tl'lbe for additional costs of response if, prior to Cel11ficatlon of Completion of 
. the Remedial Action: 

(1) conditions at the Site, previously unknown to EPA, al-e discovered, 01' 

(2) Information, previously unknown to EPA, Is received, in whole or In palt, 

and EPA determines that these prevlmlsly unknown oonditions 01' information together with any other 
relevant information Indicates that the Remedial Action Is not protective of human health orthe 
environment, 

95. United States' Post-celtlfication Reservations. Notwithstanding any othel' provision of this 
Consent Decree, the United States reSel'Ves, and this Consent Decree Is without prejudice to, the right to 
institute proceedings in this action 01' in a new action, 01' to Issue an administrative order seeking to 
compel Partioipating Parties -

a. to pel'fOlm FUl1her Response Aotions relating to the Site, 01' 

b. to reimbmse the United States for additional costs of response if, subsequent to 
Certification of Completion oftlle Remedial Action: 

(1) conditions at tho Site, previously unknown to EPA, are discovered, 01' 

(2) Information, pl'evlously unknown to EPA, Is received, in whole 01' In 
part, 
and EPA determines that these previously unknown conditions 01' this Information togethel' with othel' 
relevant information Indicate that the Remedial Aotion is not protective of human health or the 
environment. 

95A, Tribe's Post-cel1ificatlon Reservations, Notwithstanding any other pl'Ovlslon of this Consent 
Decree, the Tribe reserves, and this Consent Deoree is without prejudice to, the right to institute 
proceedings In this action 01' in a new action seeking to compel Participating Parties 

a. to reimburse the Tribe fot· additional costs of response if, sub.sequent to Certification of 
Completion ofthe Remedial Action: 

(1) conditions at the Site, pl-evlously unknown to EPA, are discovered; or 
(2) Information, previously unknown to EPA, is receIved, in whole 01' in Palt, 
and EPA determines that these previously unknown conditions or this Information together with othel' 
relevant Information indicate that the Remedial Action is not protective of human health 01' the 
enviromnent. 

96. For purposes ofPal'agraphs 94, the information and the conditions known to EPA shall 
include only that Information and those conditions known to EPA as ofthe date the ROD was signed and 
set fOlth in the Record of Decision fOJ' the Site and the administrative I'ccord supporting the Record of 
Decision. For purposes of Paragraphs 95. the infoJ'mation and the conditions known to EPA shall include 

. only that information and those conditions known to EPA as of the date of Certification of Completion of 
the Remedial Action and set forth In the Record of DecisIon, the administrative record supPol11ng the 
Record of Decision, the post-ROD administrative record, or in any Information received by EPA pursuant 
to the requirements of this Consent Decl'ee priOl' to Certification of Completion of the Remedial Action. 
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97, United States' General Reseryations of Rights, The United Slates reserves, and this 
Consent Decree Is without prejudice to, alll'lghts against Participating Parties with respect to all matters 
not expressly Included within the United States' covenant not to sue. Notwithstanding any other 
provision of this Consent Decree, the United States reseryes all rights against Pal1icipating Parties with 
respect to: 

a. claims based on a failure by Participating Parties to meet a 
requirement of this Consent Decree: 

b, liability on behalf of tho Settling Defendants arising from the past, pI'esent, 01' 

future disposal, I'elease, 
or threat ofl'elellse of Waste MaterIal olltside of the Site; 

c. liability based upon the Settling Defendants' ownership 01' operatLon of the Site, 
01' upon the Settling Defendants' transportation, treatment, stol'age, Ot' disposal, 01' the arrangement fol' the 
transportation, treatment, stot'age, 01' disposal of Waste Material at 01' In connection with the Site, other 
than as provided in the ROD, the Work 0\' VRP Work, or otherwise ordered by EPA, after signature of 
this Consent Decree by the Participating Parties; 

d, liability on behalf ofthe Settling Defendants fOl' damages fOt' injury to, 
destmction of, 01' loss of natural 

resources, and for the costs of any naturall"esource damage assessments; 

e. cl'hnlnalliabllity; 

f. liability for violations of federal 01' state law which occur during or after 
Implementation of the Remedial Action; and 

g. liability, pl'jor to Certification of Completion of the Remedial Action, for 
additional response actions that EPA determines are necessary to achieve Performance Standards, but that 
cannot be required pursuant to Paragraph 20 (Modification of the SOW or Related Work Plans), 

97 A. Tribe genel'alresel'yatlon of rights, The Tribe resel'yeS, and this Consent Decree is 
without prejudice to, all t'lghts against Pat1icipating Pa11ies with respect to all matters not expl"essly 
inch,lded within the T1'1be's covenant not to sue, Notwithstanding any other provision of this Consent 
Decree, the Tl'lbe reserves all rights with respect to: 

a, claims based on a failul'e by Pat11cipatlng Parties to meet a 

requirement of this Consent Decree; 

b, liability on behalf of the Settling Defendants arising from the past, present, or 
futUl'e disposal, release, 01' threat of release of Waste Matel'1al outside of the Site: 

c. liability based upon the Settling Defendants' ownel'ship 01' operation ofthe Site, 
or llpon the Settling Defendants' transpol"tation, treatment, storage, or disposal, or the arrangement fol' the 
transportation, treatment, storage, or disposal of Waste Material at or in connection with the Site, other 
than as provided in the ROD, the WOI"k or VRP Work, 0\' otherwise ordered by EPA, after signature of 
this Consent Decree by the Participating Parties: 

d, liability on behalf oftha Settling Defendants for damages for Injury to, 
destruction of, 01' loss of natural resources, and for tIle costs of any natural 
JeSotu'ce damage assessments: 

e, criminal II abl Uty: 
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f, liability fol' violations of tribal law which occur during 01' after implementation 
of the Remedial Action; and 

g, liability, prior to Certification of Completion of the Remedial Action, fol' 
additlona1 response actions that EPA determines are necessaty to achieve Performance Standards, but that 
cannot be required pursuant to Paragraph 20 (ModIfication of the SOW or Related WOt'k Plans), 

98, Work Takeoyer 

a. In the event EPA determines that the Pat11clpatlng Pal11es have (I) ceased 
implementation of any portion of the Work. 01' (II) are seriollsly 01' ,'epeatedly deficient or late In their 
pei-formance of the Work, 01' (lU) al'e implementing the Work In a manner which may cause an 
endangelment to human health 01' the environment, BPA may Issue a wI'ltten notice ("Work Takeover 
Notice") to the Pa11icipating Parties, Any WOI'k Takeover Notice issued by BPA will specify the grounds 
upon which such notice waS Issued and will provide Participating Pal1ies a perJod of21 days within 
which to remedy the ch'cmnstances giving rise to EPA's issuance of such notice. 

b, If, after expiration of the 21-day .notice period specified in Paragl'aph 98(a), Settling 
Defendants have not remedied to EPA's satisfaction the circumstances giving rise to EPA's issuance of 
the relevant WOI'k Takeovel' Notice, EPA may at any time thereafter assume the performance of all 01' any 
pOl1ions of the VRP Work 01' WOl'k as EPA deems necessary ("Work Takeover"). EPA shall notlty 
Settling Defendants In wl'lting (which writing may be electronic) if EPA determines that Implementation 
ofa Work Tilkeover is warranted under th.is Paragraph 98b), 

c. SettIlng Defendants may invoke the procedures set fOl'th In Section XIX (Dispute 
Resolution), Paragraph 78, to dispute EPA's nnplementlltion ofa Work Takeovel' under Paragraph 98(b), 
However, notwithstanding Settling Defendants' invocation of such dispute resolution procedures, and 
during the pendency of any such dispute, EPA may in its sole discretion commence and continue a Work 
Takeover under Paragt'aph 98(b) until the earlier of (I) the date that Settling Defendants remedy, to EPA's 
satisfaction, the ch'cumstances gIving rise to EPA's Issuance of the relevant Work Takeover Notice 01' (II) 
the dllte that a final decision Is rendered in accordance with Seotion XIX (Dispute Resolution), Paragraph 
78 I'equll'ing EPA to terminate such Work Takeover. 

d. After commencement and for the duration of any Work Takeover, EPA shalt 
have Immediate access to and benefit of any performance guarantee(s) pJ'ovided pursuant to Section XIU 
of the Consent Decree, In accordance with the provisions of Paragraph 57 of that Section. Ifand to the 
extentthat EPA Is unable to secure the resources guaranteed under any such pelformance guarantee(s) 
and the Settling Defendants fail to remit a cash amount lip to but not exceeding the estimated cost of the 
remaining Work to be performed, all in accordance with the provisions of Paragraph 57, any 
unrelmbursed costs, not inconsistent with the NCP, incuned by EPA in performing Work under tile Work 
Takeover shall be considered Future Response Costs that Settling Defendants shall pay pursuant to 
Sec!ion XVI (Payment for Response Costs). 

99, NotwIthstanding any other provision Qfthls Consent Decree, the United States and the 
Tribe retain alI authority and reserve all rights to take any and all response actions authorized by law, 

XXII. COVENANTS BY PARTICIPA TINO PARTIES 

100, Covenant Not to Sue, Subject to the l'eselvations in Paragraph 101, Partioipating Pal1ies 
hereby covenant not to sue and agree not to assert any claims 01' causes of action against the United States 
01' the Tt'lbe with I'ospect to the Site or this Consent Decree, including, but not limited to: 

United States et ai, v. City o/St, Maries, et al. 
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a. any direct 01' indirect claim for l'ehnbul'sement frOlll the Hazardous Substance 
Superfund (established pursuant to the Intemal Revenue Code, 26 U.S.C. § 9507) through CERCLA 
Sections 106(b)(2), 107, Ill, 112, 113 01' any other provision oflaw; 

b. any claims against the United States, including any depruiment, agency 01' 

instl'umentality ofthe United States undel' CERCLASections 107 or 1131'elated to the Site, or 

c. any claims against the Tribe, lncluding any depal1ment, program, or 
Instrumentality of the Tribe undel' CEReLA Sections 107 or 113 }'elated to the Site, 01' 

d, any claims arising out of response actions at ol'ln connection wIth the Site, 
including any claim unde1' the United States Constitution, the Jdaho Constitution, the Tucker Aot, 28 
U.S,C. § 1491, the Eqtlal Access to Justice Aot, 28 U.S.C, § 2412, as amended, tribal law, or at common 
law, . 

Except as provlded in Paragraph 104 (Waiver of Claims Against De Micromis 
Parties), Paragraph 105 (Walvel' of Claims Against De Minimis Parties), and Paragraph 110 (waiver of 
Clalm"Splittlng Defenses), these covenants not to sue shalll\ot apply as against the United States In the 
event that the United States brings a cause of action or issues an ordet' pursuant to the reservations set 
fmill in Paragraphs 94, ,95,01' 97 (b) ~ (d) 01' (g), but only to the extent that Paliicipating Pa111es' claims 
IIl'lse from the same response action, response costs, 01' damages that the United States or the Tribe is 
seeking pursuant to the applicable reservation, 

Likewise, except as provided in Paragraph 104 (Waiver of Claims Against De 
Mierom/s Paliles), Paragraph 105 (Waiver of Claims Against De Minimis Parties), and Paragraph 110 
(waiver of Clalm~Spllttlng Defenses), these covenants not to sue shall not apply as against the Tribe in the 
event that the Tl'ibe brings a cause of actIon pursuant to the l'esel'Vations set forth!n Pal'agraphs 94A, 9SA, 
OJ' 97 A(b)-(d) or (8), but only to the extent that Participating Pat1les' claims arise from the same response 
action, response costs, 01' damages that the Tribe is seeking pursuant to tho appHcabte resel'yation, 

101 I The Paliicipating Parties reserve, and this Consent Decree is without prejudice to, claims 
against the United States, subject to the provisions of Chapter 171 of Title 28 of the United States Code, 
fOJ' money damages for Injury or loss of proporty 01' personal injury 01' death call sed by the negligent 01' 

wrongful act 01' omission of any employee of the United States while acting within the scope of his office 
or employment under ch'cumstances whel'e the United States, if a prlvate person, would be liable to the 
claimant In accordance with the law of the place where the act 01' omission occurred, Rowevel', any sllch 
claim shall not inolude a olalm for any damages caused, in whole 01' in part, by the act or omission of any 
person, including any contractol', who Is not a federal employee as tllat term is defined In 28 U,S,C. § 
2671; nOl' shall any such claim Include a claim based on EPA's seleotion of response actions, 01' the 
oversight 01' approval ofthe Pal'tlcipatlng Parties' plans or activities, The foregoing applies only to claims 
which al'e brought pursuant to any statute other than CERCLA and fot' which the walvel' of sovel'elgn 
immunity is found In a statute other than CERCLA. 

102, The Parties acknowledge and agree that nothing In this Consent Decree is Intended to 
I'endel'the Voluntary Remediation Party a responsible pany with regard to the Site under Section 107(a) 
of CERCLA, 42 U.S.C, § 9607(a) 01' any shnlhit' state 01' Tribal law; provided, however, that nothing in 
this Consent Decree is intended to prevent the Voluntal'Y Remediation Party from, by its conduct, 
becoming a respollsible palty with regard to the Site under Section 107(a) of CBRCLA 01' any similar 
state 01' Tl'iballaw to the extent slich conduct would othe1wlse render it as such, The Paliies further 
acknowledge and !lgl'ee that nothing In this Consent Decree should be construed to, nol' Is It Intended to, 
create any direct and/or Joint and several liability against the Volunta1Y Remediation Pal1y for any act 01' 

omission of the Settling Defendants eKcept for those liabilities expressly assumed pursuant to this 
Consent Decree. 
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103. Nothing In this Consent Decree shan be deemed to constitute preauthol'lzation of a claim 
within the meaning of Section 111 ofCERCLA, 42 U.S.C. § 9611, 01' 40 C.F.R. § 300.700(d). 

104. glaitns against De Micl'omis PartieS. Participating Parties agree not to assert any claims 
and to waive all claims or causes of action (Including but not limited to claims OJ' causes of action under 
Sections 107(a) and 113 of CERCLA) that th'ey may Ilave for all matters relating to the Site against any 
person where the person's liability to Paliiclpating Paliies with respect to the Site is based solely on 
having al1'anged for disposal 01' treatment, 01' for transport for disposal 01' treatment, of hazardous 
substances at the Site, 01' having accepted for transport for disposal 01' treatment of hazar dOllS substances 
at the Site, if all 01' part of the disposal, treatment, 0]' tl'anspOlt occurred before April I, 200 I, and the total 
amount of material containing hazardous substances contributed by such person to the Site was less than 
I 10 gallons of liquid matel'ials or 200 pOlmds of solid materials. 

104A The waiveI' in Paragraph 104 shall not apply With respect to any defensel claim 01' cause 
of action that a Pal11clpatlng Palty may have against any person meeting the oriteria in PIU'agraph 104 if 
SllCh person asse1ts a olaim or cause of action relating to the Site against suoh Participating Pa1'ty. This 
waivel' shall also not apply to any claim 01' CRuse of action against any person meeting the cl'iteria in . 
Paragraph 1041fEPA determines: . 

a. that such person has falled to comply with any EPA I'equests fol' information or 
administrative subpoenas Issued pursuant to Section 104(e) 01' 122(e) of 
CERCLA. 42 U.S.C. § 9604(e) or 9622(e), or Section 3007 of RCRA, 42 U.S.C. 
§ 6927, 01' has Impeded 01' is impeding, through action 01' inaction, the 
performance of a response action 01' natural resOlu'ce restoration with respect to 
the Site, or has been convicted of a orimimll violation fol' the conduct to which 
this waive1' would apply lind that conviction has not been vitiated on appeal 01' 
othel'wise; 01' 

b. that the materiills containing hazardous substances contl'lbuted to the Site by stich 
person have contributed significantly, 01' could contribute significantly, either 
individually 01' in the aggregate, to the costs of response action 01' natural 
resource restoration -at the Site. 

105. Claims against De Minimis and Ability to Pay Parties. Participating Parties agree not to 
asSC1t any claims or oauses of action and to waive all claims 01' causes of action (including but not limited 
to clfihns 01' causes of action unde1' Sections 107(a) and 113 of CERCLA) that they may have for all 
matters relating to the Site against any person that has entered 01' in the future entel's Into a final CERCLA 
§ 122(g) de millimi8 settlement, or a fmal settlement based on limited abUlty to pay, with EPA with 
respect to the Site. This waiver shall not apply with respect to any defense, olaim, 01' cause of action that a 
Participating Patty may have against any person if such person asselis a claim 01' cause of action relating 
to the Site against such Palticipating Party. 

XXIII. EFFECT OF SBITLBMENT: CONTRIBUTION 

106. Except as provided in Paragraph 104 (Waiver of Claims Against De Mlcromis Parties) and 
Paragraph 105 (Waiver of Claims Against De Minimis Patties), nothing in this Consent Decree shall be 
construed to create any rights in, 01' grant any CRuse of action to, any person not a Party to this Consent 
Decree. Except as provided in Paragraph 104 (Waiver of Claims Against De Mlcf'omls Pa1ties) and 
Paragraph 105 (Waiver of Claims AgaInst De 1vIfnimis and Ability to Pay Parties), each oflhe Parties 
expressly reserves any and all rights (inchlding, but not limited to, pursuant to Section 113 of CERCLA, 
42 U.S.C. § 9613), defenses, claims, demands, and causes ofaction which each Party may have wIth 
respect to any matter, transaction, 01' occurrence relating ill any way to the Site against any person not a 
Party hereto. Nothing in this Consent Decree diminishes the right ofthe United States, pursuant to 
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Sectlon 113(f)(2) and (3) ofCERCLA, 42 U,S,C, § 961 3 (f)(2)-(3). to pursue any such persons to obtain 
ftdditional response costs 01' response action and to entel' Into settlements that give rise to contribution 
protection pursuant to Section 113(f)(2), 

107. The Palties agree, and by entering this Consent Decree tlus Court finds. that this Consent 
Decree constitutes ajudicially-apPl'oved settlement fol' purposes ofSectlon 1 13(t)(2) ofCERCLA, 42 
U.S,C. § 9613(1)(2), and that each Settling Defendllnt Is entitled, as of the Effective Date, to protection 
fi'om contribution actions 01' claims as provided by CERCLA Section 1 I 3 (f)(2), 42 U,S.C. § 9613(1)(2), 
or as may be otherwise provided by law. for matters addressed in tllis Consent Decree. The "matters 
addressed" In this Consent Decree are all response actions taken 01' to be taken and al! response costs 
incll1'l'ed 01' to be incurred, at 01' in connection with the Site, by the United States 01' any othel' person; 
provided, however, If the United States or the Tribe exercises rIghts against the Participating Parties under 
the reservations In Section XXI (Covenants notto suo by Plaintiffs), other than in Paragraphs 97(a) or 
97A(a) (claims for failure to meet a requirement oftbe Consent Decree), 97(e) 01' 97A(e) (crhnlnal 
liability), 01' 97(1) 01' 97 A(f) (violations offederal/state law during 01' after implementation of the 
Remedial Action), the "matters addressed" in this Consent Decree w1l1 no longer Include those response 
costs 01' response actions that al'o within the scope of the exercised reservations. 

108, Participating Parties shall, with respect to any sl1it 01' claim bl'Ought by them for matters 
related to this Consent Decree, notify the United States and the Tribe In writing no latel'than 60 days 
pl'iOI' to the initiation of such suit or claim. 

109, Participating Palties shall, with respect to any suit 01' claim brought against them for 
matters related to this Consent Decree, notify In wl'itlng the United States and the Tribe within 10 days of 
service of the complaint on Ptu11cipatlng Parties, In addition, Participating Parties shall notifY the United 
States and the Tl'lbe within 10 days of service OI"l'eceipt of any Motion fOl' Summary Judgment and within 
10 days of recoIpt of any order fl'Om a C011rt setting B case fol' trial, 

110, Res Judicata and Other Defenses, In any subsequent admlnisb'ative 01" judicial 
proceeding Initiated by the United States 01' the Tl'ibe for injunctive relief, recovelY of response costs, or 
othel' appropt'late relief I'elating to the Site, Participating Parties shall not assert. and may not maintain, 
any defense or claim based upon the principles of waiver, res judicata, collatoral estoppel, Issue 
preclusion, claim-splitting, 01' other defenses based upon any contention that the claims raised by the 
United States or the Tribe in the subsequent proceeding were 01' should have been brought In the instant 
case; provided, howevel', that nothing In this Paragraph affects the enforceability ofthe covenants not to 
sue set forth in Section XXI (Covenants Not to Sue by Plaintiffs), 

XXIV, ACCESS TO INFORMATION 

Ill. The Participating Parties shllll provIde to EPA and the Tribe, upon request, copies of all 
documents and Information within their possession 01" contl'ol or that ofthelr contractors 01' agents relating 
to activities at the Site 01' to the implementation of this Consent Decree, including, but not limited to, 
sampling, analysis, chain of custody l'ecords; manifests, trucking logs, receipts, l'epOl'ts, sample traffic 
routing, correspondence, 01' othe1' dOClllnents 01' information related to the Work and VRP Work. The 
Paltlclpatlng Parties shall also make available to EPA and the TJ'lbe, for purposes of Investigation, 
Information gathering, or testimony, theh' employees, agents, 01' I'epresentatives with knowledge of 
relevant facts concerning the performance of the Work, 

112. ,Business Confidential and Privileged Documents. 

a, The Pal'tioipating Parties may assel't business confidentiality claims covering palt 
orall of the documents or Information submitted to Plaintiffs tindel' this Consent Decree to the extent 
permitted by and In Bccol'dance with Section l04(e)(7) ofCERCLA, 42 U,S,C. § 9604(e)(7). and 40 
C,F,R. § 2.203(b), Documents 01' Information determined to be confidential by EPA will be afforded the 
protection specified In 40 C.P.R, Palt 2, Subpart B •. If no claim of confidentiality accompanies documents 
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01' Information when they are submitted to EPA and the Tribe, or if EPA has notitled the PArticipating 
Pat1ies lhat the documents 01' Information are not confidential under the standal'ds ofSectlon 104(e)(7) of 

- CERCLA or 40 C,F,R, Part 2, Subpart B, the public may be given access to such documents or 
infol'll1allon without fmthel' notice to Settling Defendants, 

b, The Participating Parties may assert that certain documents, records and other 
Information are privileged under the attorney-client pdvllege or any other privilege recognized by federal 
law. If the Pat11clpatlng Palties assert such a prIvilege In lieu of providing documents, they shall pl'Ovlde 
the Plaintiffs with the following: (I) the titte of the document, record. or Information; (2) the date of the 
document, record, or information; (3) the name and title of the authOl' of the document, record, 01' 

Information; (4) the name and title of each addressee and recipient; (5) a description of the contents of the 
document, record, 01' information: and (6) the privilege asserted by the Participating Palties, However, no 
documents, reports 01' other infol'matlon created or generated pursuant to the requirements of the Consent­
Decree shall be withheld on the grounds that they are privileged. 

113. No claim of confidentiality shall be made with respect to any data, including, but not 
limited to, all samplin& analytical, monitoring, hydrogeologic, scientific, chemical, 01' engineering data, 
01' any othet' documents or information evidencing conditions at 01' around the Site. 

XXV, RBTBNTION OF RECORPS 

t 14. Until 10 years ailel' the Participating Parties' receipt of EPA's notification pursuant to 
Paragraph 60 of Section XIV (Cel1ificatlon of Completion of the Work), each Paltlclpating Party shall 
preserve and retain all non-identical copies of records and documents (including records or documents In 
electl'onic fOlm) llOW in its possession or control or which come into its possession or control that l'elate in 
any mannel'to its liability under CERCLA with respect to the Site, provided, however, that Settling 
Defendants who al'e potentially liable as owners 01' operators of the Site must retain, In addition, all 
documents and records that relate to the liabl,lIty of IIny other person under CERCLA with respect to the 
Site, Each Participating Party must also retain, and instruct its contractors and agents to preserve, for the 
same period of time specified above all non-Identical copIes of the last draft 01' final version of any 
documents or records (Including documents OI'records In electronic form) now In Its possession or control 
or which come Into Its possession or contl'Ol that relate In any manner to the performance of the Work or 
VRP Work, provided, however, that each Pft11lcipatlng Pat1y (and its contraotot's and agents) must retain, 
in addition, copies of all data generated during the pr;:rfofmance of the Work lind not contained In the 
aforementioned documents required to be retained. Bach of the above record retention requirements shall 
apply regardless of any corporate retention policy to the contrary. 

115. At the conclusion of this document retention period, the Participating Parties shall notifY 
the United States and the Tl'ibe at least 90 days pdor to the destruction of any such records 01' documents, 
and, upon request by the United States or the TI'ibe, the Participating Palties shall deliver any such 
records or documents to EPA 01' the Tribe, the Participating Pal1les may asselt that certain documents, 
tecol'ds and othel' information are privileged under the attorney-client pl'ivllege or any other plivllege 
recognized by federal law. If the Participating Paliles assert such a privilege, they shall provide the 
Plaintiffs with the following: (1) the title of the document, record, 01' information; (2) the date of the 
dooument, record, or information; (3) the name and title or the author of the document, record, 01' 

informationj (4) the name and title of each addressee and recipient; (5) a description of the subject of the 
document, record, 01' Information; and (6) the privilege asselied by the PartiCipating Pal1ies, However, no 
documents, repolis 01' other information created or generated ptll'suant to the requirements ofthe Consent 
Decl~e shall be withheld on the gl'Ounds that they are privlloged. 

116, Each Settling Defendant hereby cel1ifies Individually that, to the best of its knowledge 
and belief, anel' thol'Ough inquiry, It has not altered, mutilated, discarded, destroyed 01' otherwise disposed 
of any records) documents 01' othet' information (other than Identical copies) relating to ItS potential 
liability regarding the Site since notification,pfpotential Jlabillty by the United States 01' the Tribe or the 
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flllng of suit against It regarding the Site and that It Jlas fully compIled with any and all EPA requests for 
itlformation pUl'suant to Section 104(0) and 122(e) ofCERCLA, 42 U.S.C. 9604(e) and 9622(0), and 
Section 3007 ofRCRA, 42 U.S.C. 6927. 

XXVI. NOTICBS AND SUBMISSIONS 

117. Whenever, under the terms of this Consent Decree, wl'ltten notice is required to be given 
01' II report 01' othol' document Is required to be sent by one Party to anothel', it shall bo directed to the 
individuals at the addresses specified below, unless those individuals 0\' their successors give notice of a 
change to the other Parties in writing. An notices and submissions shall be considered effective upon 
receipt, unless otherwise provided. Wt'ltten notice as specifled horeln shall constitute complete 
satisfaction of any written notlco requlroment of the Consent Decree with I'espect to the United States, 
EPA, the Tribe, and the Pal11clpatlng Parties, I'espectively. 

As to the United States: 
Chief, Envll'omnental Enforcement Section 
Envh'onment and Natut'al Resoul'ces Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044·7611 
Re: DJ # 90-11-3-06673 

As to EPA; 
Daniel D. Opalski, Director 
Office Of Environmental Cleanup 
U,S. Envlromnental Protection Agency 
Region 10 

1200 Sixth Avenue, Suite 900 
Seattie, WA 98101 

Joe Wallace, Remedial Project Manager 
U.S. Enviromnelltal Protection Agency 
Region 10 

1200 Sixth Avenue, Suite 900 
Seattle, WA 98101 

As to EPA Regional FinancIal Management Officer: 
Regional Financial Management Officer 
U.S. Enviromnental Protection Agency 
Region 10 
1200 Sixth Avenue, Suite 900 
Seattle, WA 98101. 

As to the Tribe: 
Chief Allan, Chairman 
Coeur d' Alene Tribe 
850 A. Street 
P.O. Box 408 
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Plumme1'1 Idaho 83851 

As to the Tribe Hazai'dous Waste ManagementPl'ogram: 
Rebecca Stevens, Program Manager 
Hazardous Waste Program 
Coeur d' Alene Tribe 
424 Sherman Avenue 
Coeur d' Alene, ID 83814 

As to Tribe Financial Office: 

Debbie Groom, 
Dit'ector of Finance 
Coeur d' Alene Tribe 
PO Box 408, 850 • A' Street 
Plummel', ID 83851 

As to the Participating P!utles: 

For ARCADIS: 

Allan Steckelberg 
ARCADIS 
630 Plaza Dl'lve, Suite 200 
Highlands Ranch, CO 80129 

With Copy to: 

ARCADIS U.s., Inc. Legal Department 
Attn: Steve Fox 
630 Plaza DrIve, Sutte 100 
Highlands Ranch, CO 80129 

Fol' U.S. BANK NATIONAL ASSOCIATION. AS TRUSTEE OF THE TESTAMENTARY TRUST OF 
MILO P. FLANNERY fbo JEROME F. NEVIN; TESTAMENTARY TRUST OF MILO P. FLANNERY 
fbo CHARLEE O'MALLEY; LIVlNG FAMILY TRUST OF MAUD O. FLANNERY fbo JEROME F. 
NEVIN; LIVING FAMlLY TRUST OF MAUD O. FLANNERY ±bo CHARLEE O'MALLEY; LIVING 
CHARlTABLE TRUST OF MAUD O. FLANNERY fbo GONZAGA UNIVERSITY; LIVING 
CHARITABLE TRUST OF MAUD O. FLANNERY fbo GONZAGA PREPARATORY SCHOOL; 
TESTAMENTARY TRUST OF AILEEN FLANNERY NEVIN, FUND A fbo JOHN C. NEVIN; and 
TESTAMENTARY TRUST OF AILEEN FLANNERYNEVIN1 FUND B fbo JOHN C. NEVIN, 
JEROME F. NEVIN and CHARLEE O'MALLEY: 

Craig KOlthase on behalf of B.J.Camey 
Senior Vice President and Senior Managing DIrector 
U.S. Bank 
1420 Fifth Avenue, Suite 2100 
Seattle. WA 98101 

Untied States et al. v, City of St, Maries, et (([. 
Consent Decree 

44 

Case 2:09-cv-00577-EJL Document 15-1 Filed 02/22/10 Page 16 of 33 



    

* 

Case 2:09-cv-00S77 -EJL Document 1-2 Filed 11/09/09 Page 48 of 64 

With Copy to: 

Linda Rockwood 
Faegre & Benson, LLP 
3200 Wells Fal'go Center 
1700 Lincoln Street 
Denver, CO 80203 

For Camey Products Co. Ltd.: 

James B, Comerford 
President 
Carney Products Co. Ltd. 
222 North Wall Street, Suite 306 
Spokane, WA 99201 " 

With Copy to: 

Tisha Pagalilauan 
K&L Gates, LLP 
925 Foulth Avenue, Suite 2900 
Seattle, WA 98104 

Fol' the City of st. Maries, Idaho: 

Mayor Robert Allen 
City of St. Maries 
City HalI 
602 College A venue 
St. Maries, 10 83861 

With Copy to: 

Louis A. Ferl'eh"a IV 
Stoel Rives LLP 
900 SW Fifth Avenue, Suite 2600 
Portland, OR 97204 

XXVII. EFFECTIVE DATE 

118. The effective date of th.ls Consent DeCI'ee shall be the date upon which this Consent 
Decree is entered by the Court, except as otherwise provided herein. 

United States et al. v. City of St, Maries, et al. 
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XXVIII. RBTBNTION OF JURISDICTION 

119. This COUl't retains juJ'lsdlction over both the subject mattel' of this Consent Decree, and 
the Pal1icipating Parties for tlle duration of the performance of the terms and provisions of this Consent 
Decree for the purpose of enabling any of the Pat·tles to apply to the COUlt at any time for such fUI1her 

. ordel', direction, and relIef as may be necessary or appropriate for the construction or modification oftms 
Consent Decree, 0)' to effectuate 01' enfol'ce compllanc~ ,,,11h its terms, orto resolve disputes in 
accordance with Section XIX (Dispute Resolution) hereof. 

XXIX. AppENDICES 

120. The following Ilppendiees are attached to and Incol'porllted into this Consent Decree: 

"Appendix A" Is the ROD. 

"Appendix B" is the SOW. 

"Appendix e" Is the description andlor map of the Site. 

"Appendix D" Is the Performance Gual'antee. 

"Appendix E" is the legal deset'iptton for the parcels constituting Upland Pot110n 1 . 

XXX. COMMUNITY RELATIONS 

121. Participating Parties shall propose to EPA and the Tribe their participation in the 
community relations plan to be developed by EPA. EPA will determine the appropriate role fpr the 
Participating Pal1les under the Plan. Participating Parties shalf also cooperate with EPA and the Tribe in 
providing information regarding the Work to the public. As I'equested by EPA or the Tribe, Pal11clpatlng 
P~1l11es shall participate in the preparation of such information fOl' dissemination to the public and in 
public meetings which may be held or sponsored by EPA 01' the Tribe to explain activities at 01' relating to 
the Site. 

XXXI. MODIFICATION 

122. Schedules specified in this Consent Decree fOI; completion of the Work may be modified 
by agreement of EPA and the Participating Parties. All such modlfioations shall be made in writing, 

123. Except as pl'Ovlded in Paragraph 20 (Modification of the SOW or Related Work Plans), 
no material modifications shall be made to the SOW without written notification to and written approval 
ofthe, United States, the Partiolpating Pat1les, and the Court, if such modifications fundamentally alter the 
basic features of the selected remedy wjthln the meaning of 40 C.F.R. 300.435(c)(2)(1I). Prior to 
providing Its apPl'Oval to any modification, the United States will provIde the Tribe with a reasonable 
opportunity fOl' concurrent review and comment on the proposed modificRtlon. Modifications to the 
SOW that do not matel;ially alter that document, 01' material modifications to the SOW that do not 
fundamentally alter the basic features of the selected remedy within the meaning of 40 
C.F .R.300.435( c)(2)(U), may be made by wl'ltten agreement between EPA, after providing the Tribe with 
R reasonable 0ppoliunity for conew'rent review and comment on the proposed modification, and the 
PRlticlpating Pat1ies. 

124. Nothing in tlus Decree shall be deemed to alter the COUl1's power to enforce, supervise 01' 

approve modificRtions to this Consent Decl'ee. . . 
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XXXII. LODGING AND QpPORTUNITY FORPUBUC COMMENT 

125. This Consent Decree shall be lodged with the Court for a period of not less than thirty 
(30) days fol' public notice and comment In accordance with Section 122(d)(2) ofCERCLA, 42 U.S.C. § 
9622(d)(2), and 28 C.F.R. § 50.7. The United StateSl'eserves the right to withdraw 01' withhold its 
consent ifthe comments regarding the Consent Decree disclose facts or considerations which Indicate that 
the Consent Decree is InaPPI'opriate, improper, or Inadequate. Participating Patties consent to the entry of 
this Consent Decree without further notice, 

126. If for any reason the Coult should decline to approve this Consent Decree in the form 
presented, tbis agreement is voidable at the sole discretion of any Patty and the terms of the agreement 
may not be used as evidence In any litigation between the Palties, 

XXXIlI. SIGNATORIES/SERVICE 

127. Each undersigned representative of a Paltlcipating Patty to this Consent Deoree, the 
Tribe, and the Assistant Attomey General for the Environment and Natural Resolll'ces Division oftbe 
Department of Justice cel1ifies that he 01' she Is fully authorized to entel' Into the terms and conditions of ... :.,;·:::rCi::Jf~';:~_ 
this Consent Decree and to execute and legally bind sllch Party to this document. 

128. Each Participating Party hereby agrees not to oppose entry ofthls Consent Decree by this 
Court 01' to challenge any provision of thIs Consent Decree unless the United States has notified the 
Pal1iclpating Parties in writing that It no longor supports entry of the Cons~nt Decl'ee. 

129. Each PartiCipating Patty shall identify, on the attached signature page, the name, address 
and telephone number of s,ln agent who is authorized to accept selvice of process by mall on behalf of that 
Party with respect to aU mattei'S ariSing under or relating to this Consent Decree. The Participating Parties 
hereby agree to accept selvice In 1hat manner and to waive the formal service requirements set forth ill 
Rule 4 ofthe Federal Rules ofClvtl Pl'Ocedure and any applicable local rules oftltis Court, including, but 
not limited to, selvice of a summons. The parties agree that Settling Defendants need not file an answer 
to the complaint in this action unless or until the COUlt expressly declines to enter this Consent Decl'eo, 

XXXIV. FINAL JUDGMENT 

130. This Consent Decree and Its appendices constitute the final, complete, and exclusive 
agreement and understanding among the parties wIth l'espect to the settlement embodied in the Consent 
Decree. The parties acknowledge that thero ilre no representations, agreements or lmdel'standlngs relating 
to the settlement other than those expressly contained In this Consent Decree. 

] 31. Upon approval and entry of this Consent Decree by the Court, this Consent Decree shall 
constitute a final judgment between and among the United States, the Tribe, and the Settling Defendants. 
The COUlt finds that there Is no just reason for delay and therefore enters this judgment as a final 
judgment under Fed. R. Civ. P. 54 and 58. . 

21./~ ~O\O 
SO ORDERED THIS _ DAY OF • lG99. 

United States et al. v. City of St. Maries, e/ ai, 
Consent Decree 
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1/30/0j 
Dare I 

Un lied Slates el al. v. City afSt. Maries, el al. 
Consent Decree 

AMERICA 

n u en 
Act g Assistant Attorney General 

vlronment and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

Eric D. Albert 
Trial Attorney 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice . 
P.O. Box 7611 
Washington, D.C. 20044-7611 
(202) 514~2800 
(202) S 14·4180 (fax) 

48 

N 

Case 2:09-cv-00577-EJL Document 15-1 Filed 02/22/10 Page 20 of 33 



    

Case 2:09-cv-00577-EJL Document 1-2 Filed 11/09/09 Page 52 of 64 

United Slates el al. 1'. City of St. Maries, et al. 
Consent Decree 

THOMAS E. MOSS 
United States Attorney 

Distri'jt;ab

°J'II ......... v 

Nick Woychick 
Civil Chief 
United States A orney's Office 
District of Idaho 
Washington Group Plaza IV 
Boise, Idaho 83712 
208-334-1211 
nick.woychick@usdoj.gov 
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Zitfr 
Date 

Date 

U"ited States et al. v. City of St. Maries, et al. 
Consent Decree 

, t' · . j;, 
'" ;/t.~ ,t./-1vd/'il'ir- ~/at.H- II<..., 

lX..--
Lori Cohen ,"' 
Acting Director 
Office of Environmental Cleanup 
U.S. Environmental Protection Agency, 

Region 10 
1200 Sixth Avenue, Suite 900 
Seattle, W A 98101 

List{ . Castanon 
As tant Regional Counsel 
U.S. Bnvironmental Protection Agency, 

Region 10 
1200 SilUh Avenue, Suite 900 
Seattle, W A 98101 
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/0" g,9~ 61 
Date 

FOR THE COEUR D'ALENE TRIBE 

Signature: ~ ~ 
Name (print): Chief AllfI~ \ 
Title: Chairman 

Coeur d'Alene Tribe 
Address: 850 A. Street 

Signature: 
Name (print): 
Title: 
Address: 

Phone No.: 

P.O. Box40B 
Plummer,lD 83851 

Couns ....... ........s.IJ;i&,LI ... ' J;h!mr'f'lrml! 

The Cleary Law Group, P.C. 
101 West Prairie Ccnter, #362 
Hayden,ID 83835 
(208) 762-1081 

Agent Authorized to Accept Servlco on Behalf of Above-signed Party: 

Name (print): Erio Van Orden 
Title: In-House Counsel 

Coeur d' Alene Tribe 
Addl'ess: 850 A. Street 

P.O. Box 408 
Plum.mer, ID 83851 

Phone No.: (208) 686-0400 

United Slateset al. v. City QjSI. Maries, et al. 
Consent Decree 
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, . 

Unlled SWlu et QI, v. CIty Q/St. M(IriN, et aI. 
Consent Dooroo 

POR CAJlNJtY PRODUCTS co., LTD, 

NAIUb (print): K&Z.:16ates I LLP 
TItle" :2/0 TishB Pp.gai!lauan 
Addml: 925 FOl1l'th Ayenue, sug~ 2900 

S@att1e, WA ~8J04 

Ph. NlIIlibtr: (206) 623 ... 1580 

,-1 

Case 2:09-cv-00577-EJL Document 15-1 Filed 02/22/10 Page 24 of 33 



    

H'W 1M 

Case 2:09-cv-00577~EJL Document 1~2 Filed 11/09/09 Page 56 of 64 

FOR THf; CITY OF ST. MARIES 

9',.-E'tJf 
Date 

--- .... ,.---------

AlIllnl AUlhorized 10 ACCCPI Servlco pn Bchalfof AboY'Hisngd POrl),: :. :.~ .. ,;::::~~r,'''-''"l:~:. 

Un/Iud Stutes 1ft al. v. City a/Sr. Mtlrie~', el al. 
Cons.,nt Decree 

Name (plinl): Stoal Rives c/o Louis A. Ferreira 
TII\¢: ---At.tol:.%w.)t'1---__ ~ 
Ad~I'(IS$: -900-"'-sw. rUth Ave • 

.suite 2600 
Pertlalld -.OR 4947~201l'llJ-l --­

P~. Number: (S03) 224-3380-
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F9R V.s. BANK NAT10N.u.. ASSOCIATION, AS TRUSTEE OF THE TESTAMENTARY 
TRUST OF MILO P. FLANNERY fbo JEROME 11. NEVIN; TESTAMENTARY TRUST OF 

MlLO P. FLANNERY tbo ClIARLEE O'MALLJ;V, LMNG FAMILY TRUST or MAUD O. 
FLANNERY roo JEROME F. NEVIN; LMNG FAMILY TRlJST 0)1' MAUD O. FLANNERV Jbo 

CHARLEE O'MAJ,.LEY; LIVING cHARrl'ABLE TRUST OF MAUD O. PLANNERY tbO 
GONUGA VNIVERSITYi LIVING CHARlTAlJLE TRUST all MAUD O. ,LANNERY fbo 

GONZAGA PIU:PAltATORY SCHOOLl TESTAMENTAAY mUST OF AILEEN FLANNERY 
NEVIN, FlJIIID A fbo JOHN C. NEVIN, and TESTAMENTARY TRUST OF AILEEN 

FLI\NNERY NEVIN, 1lJND B fbo JOHN C. NEVIN, JEROME F. NEVIN alld cHARLEt: 
O'MALLEY 

Agent AuUlOJil.ed to Accept Servlc:c on J3ehelf of Above-5tgn~ Party: 

Unl/ed States el al. v. CII)' of St. Maries, ,'al. 
Consent Deoree 
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FOR ARCADlS, U.S. INC •. 

.,h1D1 
ODic 

Signature: ...,.-p.9-~--e-.':J>(Jf-ri'----­
Nama (ptint):~~~_ilY.~:!.=..oM-:-:-T __ 
Title: 
Address: 

Agent Authorized to Accopt Service on Behalf of Above-signed Ptu1y: 

United Slaies el al. v. City 0/81. Maries, et al. 
Consont Decree 

Ph. Number: _--!.1.:..:?9L. .. ...:"l'-'~ ..... ti_...:3...:i'tI:..:...:...!)_ 
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Appendix A ~ Record of Decision 

United States ef al. v. City o/SI. Maries, et al. 
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Appendix B - Statement ofWorl( 

United States et al. v. City o[St. Maries, et al. 
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Appendix C - Site Man 
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IDAHO 

United States et al. v. City of St. Mal'ies,et aT. 
Consent Decree 
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. Appendix D - PerfOl'Jlltlllce.GuarRntee 

United States et al. v. City ojSt. Maries, et al. 
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Appendix E - Uplands Area Portion 1 
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