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AUG 31 201

MEMORANDUM

SUBJECT: Final Decision on Disputes of June 3, 2011, by Legacy Site Services LLC (LSS)
- Regarding Technical Direction for Completion of the Removal Action Area
Characterization Report, In the Matter of U.S. EPA Region 10 Docket No. CERCLA 10-
2005-0191

FROM: % : OW

Office of Environmental Cleanup
TO: File

This memorandum sets forth my final decision on the five elements of the above-referenced dispute. I
have referred to the five elements using the titles from LSS’ presentation prepared for the LSS/EPA
dispute meeting on August 2, 2011. A description of the administrative record for this dispute decision is
attached.

ELEMENT I. HORIZONTAL RAA BOUNDARY
Discussion:

My May 23, 2008 dispute decision quickly dispenses with the matter of the horizontal removal action
area boundary by noting that the parties were already in agreement that the lateral extent of the removal
area would be defined by approximately the 5 ppm DDix contour. With this agreement reached, the
balance of that section of that dispute decision focuses on the concentration versus mass issue as it
relates to the vertical dimension within the area defined by the 5 ppm DDx contour. Notwithstanding
LSS’ current assertion that it agreed to the 5 ppm DDx contour as a “surrogate” for the lateral extent of
the removal area pending further data collection and refinement of its mass to volume relationship
analysis, my earlier decision does not acknowledge, adopt, or invite revisiting of the 5ppm DDx contour
as the lateral extent of the removal area.

However, the record before me reflects agreement by the parties that continued refinement of the mass
to volume relationship could be a helpful part of the evaluation of removal alternatives within the
defined lateral boundary. On this point, I do not believe keeping with the 5 ppm DDx lateral boundary
definition places an unreasonable burden upon LSS nor damages its interests. That additional data
collection and analysis have been done in the intervening time to refine the 5 ppm DDx contour strongly
suggests that the information to design and evaluate aliernatives addressing the lateral extent of the .
5Sppm DDx contour should be readily available or developable. Furthermore, LSS is still at liberty to
include among the range of alternatives in the EE/CA options that include varying approaches (e.g.
altering the relative mix of dredging versus capping) for addressing different areas within the 5 ppm
DDx removal area.




The exchange between the partres as part of the current dispute focuses in part on my use of the phrase R
“approximatély” in my May 23, 2008 dispute decision, LSS infers that my vse of * ‘approximately”

" protmiotes the opportunity, ostensibly-via the mass to-volume relatronshrp analysis, to-come:up with a

revised definition of the lateral extent of the rem\Al: ageaﬁtas in the prior dispute, I believe that here
LSS overstates the role of the: mass to volime’ relattonshlp in defining the removal action area (1n all -
“dimensions), or perhaps more accurately, _does not sufﬂcrently acknowledge the 31gn1ﬁcance of
concentration. More particularly asto the lateral extent, it:is not a coincidence that the only numerlcal ‘
e value I reference is d ¢concenttation, and that concentratlon ‘1’5 ppm. DDX However the partres may have -
' arrived at their own bases for the agreement ats ppm DDx, the: agreement I recogrnzed was ultlmately B

' -'ron that numerical value; not on the process: for arriving at it. To the extent that the use of L
apprexrmately contributed to some confusion or distraction on this point — and even this I consrder CARRRI
- somewhat debatable given the clear focus of much of the intervening work.on better understanding the 5 o
- ppm DDx contour , it seems. approprlate to eliminate further use of the: word: “approx1mate1y” in this
.+ context. I note that regardless, thefe is/sofhe degree. of est1mat10n/approx1rnat10n in any contounng

~effort; and ceftain site conditions (e.g; berng too far mto the: nav1gat10n channel) may suggest not hewmcv_ |
= strictly to the contour in certain areas. = o '

_ Dec1sron

o LSS shiall. proceed w1th the EE/CA us1ng a removal dction area that has its lateral extent deﬂned by the

ppin DDx. contour.. The ﬁnal removal act1on ared boundary w111 be deﬁned in the action memorandum.

g "ELEMENT rr OTHER cols

Drscussron SR : o :
. Tagree with the assertron that the. apphcatron of' all COIs in deterrmnlng the vertical rernoval actlon area
N boundary was: not specrﬁcally before me, in the prlor dlspute However thrs does not mean that L

'removal alternatwes by my not addressrng a quest10n that had not been rarsed On the contrary, 1t seems. - B

- much more logical to assuime: that for 4 chemical 1dent1fied as a'COl, the initial and potential residual -
distribution of that chem1cal would be of interest in the desrgn and evaluatlon of cleanup options.

C _._EPA consnstently has framed thls removal action in terms of nnnlmlzrng the: extent to which the action -~
taken within'the removal-action area'will need to:be. revisited as pait- of afinal remedial action. Besides -
“the various pragriiatic arguiments forthis. frarmng, it is consistent with the requirement of the Nationa! .

- . Contingency Plan that removal actions:shall, to the extent practrcable contribute’to the efficient

., performance of any ant1c1pated long-term remedial action. To address this requirement, although DDx

- '_ - may be the primary risk driver, -explicit ¢ consideration of the othér COIS for: the Arkema site (including - -

those that may be. COIs for the Pottland Harbor site over all) is relevant and necessary "This does not

- ~mean that the vertical extent of: dredgmor will autornatlcally be:defined by the: concentration'of a -

- -particular COI, but it does mean that the distribution-of COIs; above risk-based concentrauons needs to .
" be factored into the development and analyses of alternatives; with. clear discussion-of: -~ -

o rmphcattons/trade—offs of potential alternatives (or shb-alternatives) that are more and less raggresswe in.

addressing each of the COIs: (Presumably, where the vertical' extent of a part1cular alternative, even if

~defined primarily by a given DDx concentration, happensto capture COIs at concentrations of interest,
. the issue'should be:moot.) There are: likely to bea number:of factors to consider; but clearly a

- circumstance we want to minimize is the need to revisit-a particular part of. removal action areéa because
the removal action did not go-far. enough in addressrng potential'threats from any of the COIs, -
particularly where that portion: of the remioval actlon area has been subJect to dredglng as part of the-
removal action.” : : ¥



L Between :t.h_e parties the debate has focused in part on the use Of the word “define”. My-understanding-.':o_:fl."_ &

~the significance in this context is that whatever is uscd to “define” the vertical extent of the removal -~ -
~action area would establish the vertical dimension -- the two lateral dimensions already having been

. defined by the 5 ppm DDx contcur ---of the three-dimensional volume of material that would have to be‘ -

- addressed by whatever. means in-all of the Temoval alternatives. While this construct offers poteritial o i
- _beneﬁts T-don’t see this distinction as important enough to warrant further debate. What Iexpectin any- . S

- case is- that the rernoval alternatives in the EE/CA will provide fora range of approaches for addressing -

" allCOls, 1nclud1ng varying the depth of dredging in lozations where COIs other than DDx may be the: = * L
driver, and that the comparatlve evaluatlon of the remaval alternatives will describe the 1rnp11cattons of A

' f_the dlfferent approaches

i As presented tms element of the dlspute touches both on 1) which chemlcals to con51der and 2) whlch
- ~stpec1ﬁc values to con31der for these chernicals. T will take up the queSth[l of speczﬁc values in the
. followmg Element I[[ of this: dlspute dec1s1on :

S _D__e_gﬂ% - . S . _
"~ All COIs shall be. conmdered in developmg and. evalua‘nng removal alternatlves mcludmg spec1ﬁca11y
the verttcal extent: of actlon under the alternatlves : : _ _

e ‘gELEMENT;III, USE QFZPQRTL"AND HARBOR PRGs

- -DlSCUSSlOH ' :
- © Onthe'questions of wh1ch values of the COIs to cons1cler the important consideration again is the -

. requirement of the N ational Contingency Plan that remioval actions shall, to the extent.practicable, = . -
~‘contribute to the efficient performance of any ant1c1paﬁed long-term remedial action. The point relanve

- “to'concentrations is to. attempt to track-with the harbor-wide process.to the extent practicable related to-

‘numerical benchrnarks $0 as:to minimize the exterit to’ ‘which the removal action at the Arkema site’ w1ll

: :.--_reqture rev131t1ng once it is complete The parties seem to agree.on this objective conceptually, but -
B disagree.on the:specific approach for meeting the objective. LSS’ makes a valid point as to the lack of -
- certainty at this point relative to concentrations that will be most relevant in harbor-wide decision-

. making: However, it is. thls very uncertalnty that supperts the notion that- the EE/CA needs t6 be robust

S :- sufflcxently h1gh values that there. w1ll be a htgh likelihood that the ult1mate removal de01s1on 1nformed

in'the range of. coricentrations it considers. Ideally, this range will include both sufficiently low and

the range ‘of the analyses-that already w1ll have been perforrned in the EE/CA. From this perspectwe 1t o
" 'makes sense to consider PRGs rather'than SLVs where PRGs are: cu1rently available from the harbor- = =

wide process It w1ll also make sense to consider the tmphcatlons of relevant background levels:

LSS states that some of the current PRGs are based on tissue concentr ations, ostens1bly meamng that

- these PRGs then would not themselves provide directly a sediment concentration for use in developmg ‘

8 [and evaluatlng alternatives. The confusion maybe due to EPA’S technical direction referring to
© 2,3,4,7,8-PCDF, whereas LSS’ Iesponses: refer to 2,3,4,7,8- PCDD: I also note that in Table 1 from

ks j EPA’s harbor-w1de RI/FS technical direction of 3/24/2010; there is ho d15t1nct1on made that the:

" 2,3,4,7,8-PCDF PRGs represent tissue values. In any event, this appears to be a factual question that can - . - -

e clartﬁed between the parties, as necessary. If the concentrations are, in‘fact, sediment values, these

PRGs can bé apphed directly, If instead they are tissue concentrations, LSS cati’ and-should lnterpret
_ EPA’s direction as'an expectatton that LSS will: translate the tissue values to- approprlate sedtment =
'concentratlons provrdmg the: suppomng rationale for lltS approach : :




“Decision:
.'__LSS isto. follow the direction’ provrded by EPA to; 1ncorporate af Jeast.the PRGs avarlabie from the :
“harbor-wide RI/FS process, and SLVs for COIs where PRGs are.not avallable, in-evaluating the 1rnpacts
- “of dredgrng and/or taking other removal. actions to.a, range-of concentrations vertically. Consistent with -
S my prror dispute decision, LSS shall also.ificlude an evaluation of lmpllcatlons of dredging to the. extent - _
. _of 5 ppm DDx vertically: L§S also may evaluate implications of active removal te. other’ concentratrons, St
: -includmg concentratrons that ‘may be. derived: prrmarrly from a miass to volume: relatronshlp

' ELEMENT IV SOURCE OF FURANS

: , Dlscussron ' R A
. Tam sympathetlc to the argument that.an, objectlve descrrptton of what is known or beheved about a.ll
~potential sources is appropriate-in.an EE/CA. EE/CA guidance anticipates source descrlptron asa -’ L
b ‘relevant | portion. of the site charactetization section of the EE/CS:teport, That said, the need: for specrﬁc gt
" . source attribution information in:the. RAAC teépoit, (4s opposed to the EE/CA _Teport) seems. compelhng Sih
- only if this’ information has a material. 1mpact on the findingsor conelusions of this specrfrc report, s
~ - which has not been suggested. LSS’ responses: suggest that additional efforts to-address EPA’s concerns -
... regarding LSS draft language; including’presentation of: supporting: documentation, may close the. gap
- between the parties. I am hopeful that this is the case, but believe it will be more effective for'both. -
' parties.to focus their efforts on: craftmg appropriaté.source Janguage for the BE/CA report rather than
: holdmg up ﬁnallzatton of the RAAC report for thrs purpose . ‘

| '.De01s1on RS ‘ : '
. 'The source: attrtbutron information for. droxms/furans shall be: removed from the RAAC report Itis
expected that the EE/CA report will include-a summary:of supportable: source_,att_rrbut_l_on_mfo_rmatron .

o ELEMENT. V.: EVS MODE

- Drscussron . o '
- Rather than. dmng into'the merrts of the-very spec1ﬁc modehng debate, Tam drawn to Frgure 4-2 from
: “the draft RAAC Teport, 1nclud1ng as modified on the top portiorn of Slide 17 from LSS’s “LSS/EPA. L
- Dispute Meeting” power point presentation. When I.consider this ﬁgure I note several féatures. First, the: CORTRE
- three“isiands” in questron are not:isolated point values, but:rather rndrvrdually each appear to. beeasily,
* greater than a half acre in size. Admittedly, the.contiguous:area.of contamination drrectly off-shore of
the Arkema property is appreciably larger, but analogous with a point I made in the prior dispute, we -
- need to be cautious not to. understate a potentrally 51gn1ﬁcant feature merely because’it may seem
: -__overshadowed by the even more significant:scope of another feature. Second, the “space” 1nterpreted .
. between the three “islands™, taketi in aggregate, appears to have: apprecrably less than half the area of - o
.- even the smallest of the three “islanids”, Third, the total area of the “space”between the three “1slands” '
. taken in.aggregate, appears.to.consist of less than 10% of the total area when the three “islands” are
. included within one boundary as shown on'the: upper portron of Slide'17. Keeping in mind both the

dec1srons already stated.in'this memorandum and that we are mioving to the: ‘phase of- developing and

evaluatrn g alternatives -- not:yet selectlng the removal action, these thiee observations suggest that the -
- -distinction between the posrtlons does not warrant additional debate at this time: Whether usingthe - =

_ 'mterpretatron of discrete “islands” or'of a contiguous area, 1t would- appear that alternatives developed to.

. “address this area within the 5 ppm. DDX ¢ontotirs or. contour would consider 1) the efficiencies of . '

addressrng all three “islands™ concusrently grven their proxrrmty, and 2) any’ potentral advantages of

:'splrttmg the actron(s) rnto parts or phases




. Dec1510n : : - : R :
LSSis not requlred to adjust its contouring to represeni the three ¢ ‘islands” as'a‘contiguous area'withina

single 5 ppm DDx contour. However; LSS shall'note im the final text that the variability of the model

increases for the area.of the three. downstream “4slands”, suggestmg SOmE; uncertamty as to whether the - o -
-data could be Tepresenting a contiguous area rather than the three discrete islands deplcted in Flgure 4-2._ L

Consistent with the decision for Element I of this dispiite, LSS shall develop removal alternatives to-
- addrcss the areas defined laterally by the 5 ppm. DDx contours, w1th the vertlcal d1mens1on addressed
' cons1stent w1th the dec1smns for Elcmcnts II and 1L
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