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I. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Order on Consent (Order) is entered into voluntarily
by the United States Environmental Protection Agency, Region 10 (EPA) and Arkema

Inc. (Respondent). This Order provides for the performance of a non-time-critical

" removal action by Respondent and the reimbursement of response costs incurred by the

United States and Tribal Governments at or in connection with the removal action at

Arkema Inc.’s facility, located at 6400 NW Front Avenue,‘ Portland, Oregon, which is

partly within the (v:urrently‘ known boundaries of the Portland Harbor Superfund Site
Assessment Area in Portland, Ofegon.

2. This Order is issued under the authority vested in the President of the
United States by Sections 104, 106(a), 107 and 122 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C. §§ 9604, 9606(a), 9607
and 9622, as amended (CERCLA).

3. EPA has notified the State of Oregon Department of Environmental
Quality (DEQ) of this action pursuant to Section 106(a) of CERCLA, 42 U.S.C. §
9606(a).

4. EPA and Respondent recognize that this Order has been negotiéted in

. good faith and that the actions undertaken by Respondent in accordance with this Order

do-not constitute an admission of any liability. Respondent does not admit, and retains

- the right to controvert in any subsequent proceedings, other than proceedings to

implement or enforce this Order, the validity of the findings of fact, conclusions of law,

and determinations in Sections IV and V of this Order. Respondent agrees: (1) to

’und'ertake all Work required by this Order and comply with and be bound by the terms of
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® @
this Order, 'silbject to the dispute resolution process, and; (2) further agrees that it will not
.contest EPA’S éuthoﬁty to issue or enforce this Order, or the bésis or validity of this
Order or its terms -as an EPA jurisdictional matter.

5. EPA has entered into a Memborandum of Understanding for the Portland
Harbor Site (the “MOU”) with, among others, theConfederated Tribes and Bands of the
Yakama Nation, the Confederated Tribes of the Grand Ronde Community of Oregon, the
Confederated Tribes of Siletz Indians, the Confederated Tribes of the Umatiila Indian
Reservation, the Confederated Tribes of the Warm Springs Reservation of Oregon, and
the Nez Perce Tribg (collectively, ‘“‘the Tribaerovemments”) to acknowledge the federal
government’s consultation requirements concerning the Portland Harbor Superfund Site,
and to ensure the Tribal Governments’ participation in the response actions at the
Portland Harbor Superfund Site, including early actions. |

6. The Tribal Governments have treaty-reserved r1 ghts and resources and
other rights, intefests, or resources in the Site. The Nation_al.Oceanic and Atmosi)heric
Administration, the United States Department of the Interior, the Oregon Department of
Fish & Wildlife, and the Tribal Governments are designated Natural Reso’urce; Trustees
overseeing the assessment of natural resource damages. at the Site. To the extent
practicable, and_if consistent with the objectives' of the removal action, the work under
this Order will be éoﬁducted so as to be coordinated with any natural resource damage
assessment and restoration of the Poﬁland Harbor Superfund Site. The Tribal
Governments and the federal and state Naturél Resource Trustees will be provided an
opportunity to revieW and cémment on plans, reports, and other deliverables submitted by

Respondent to EPA under this Order.
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7. EPA and DEQ have agreed to share responsibility for in\}estigation and
cleanup of the Portland Harbor Superfund Site. DEQ is the lead agency for conducting -
upland work neCessary for source control, and EPA is the supbort agency for that work.
EPA is lead agency for conducting in-water Work, including coordination of EPA’s lead
work with DEQ’s source identification and source control activities. DEQ is the support
agency for EPA’s in-water work. DEQ will be prO\'/ided an opportunity to review and
comment on plans, reports, and other deliverables that Respondent submits to EPA under
this Order. EPA will determine when sources have been controlled sufficienﬂy for the
selected removal action to be implemented under this Order. Upon entering into this
Order, EPA will use best efforts to coordinate with DEQ to minimize duplicat.ion of work -
or inconsistencies between the removal action and the Upland Source Control Action.

8. To the extent practieable and consistent with the objectives of this removal
action, the work under this Order will be coorcﬁnated with work implemented under the |
Administrative Order on Censent for Remedial Investigatien and Feasibility Study of the
Site, dated September 29, 2001, Docket No. CERCLA-10-2001-0240.

" II. PARTIES BOUND

9. This Order applies to and is binding upon EPA and upon Respondent and
its successors and assigns. Any ch.ange in ownership or status of Respondent including,
but not limited to, any transfer of assets or real or personal property, shall not alter
Respondent’s respons'ibilities.under this Order. |

10. Respondent shall ensure that its contractors, subcontractors, and

representatives receive a copy of this Order prior to performing any work on the project,
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and that they comply with this Order. Respondent shall be responsible for any
noncompliance with this Order.

III. DEFINITIONS

11.  Unless otherWise-expressly provided herein, terms used in this Order
which are defined in CERCLA or in regulations promulgated under CERCLA shall have '
the meaning assigned to them in CERCLA er in such regulations. Whenever terms listed
below are used in this Order or in the appendices attached hereto and incorporated
hereunder, the following definitions shall anply:

a. | “Arkema Site” shall mean that portion of the former chemical
manufacturing facility, located at 6400 NW Front Avenue, Portland, Multnomah County,
Oregon, and areas adjacent to it where hazardous substances or pollutants or
contaminants from the facility have been released, disposed of, and/or otherwise come to
be located. A- map generally depicting the upland portion of the Arkema Site based on -
current information is atrached as Appendix A to this Order. |

b.  “CERCLA” shall mean the Comprehensive Environrhe_ntal |

‘Response, Cempensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et
seq.

C. “Day” shall mean a calendar day. In computing any period of time
under this Order, where the last day would fall on a Saturday, Sunday, or Federal holiday,

the ;;eriod shall run until the close of busineSs of the next working day. |

d “DEQ” or “State” shall mean‘the State of Oregon Department of

Environmental Quality and any successor departments or agencies thereof.
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e. “Effective Date” shall be fhe effective date of this Order as
provided in Section XXX.
f. “Engineering Evaluation/Cost Analysis” (EE/CA) shall have the

definition and attributes described in the NCP, as may be modified by this Order.

g. “EPA” shall mean the United Sfates Environmental Protection
Agency and any successor départmenfs or agencies of the United States.

h. | “Future Respbnse Costs” shall mean all costs of removal action
related fo this Order incurred by the United States not inconsistent with the National
Contingency_ Plan. Future Response Costs, include, but aré not limited to»,~ direct and
indirect costs incurred in: scoping, planning, developing and négotiatiﬁg this Order prior
to the Effective Date, and after the Effective Date, reviewing or developing plans, reports
and other items. pursuant to this Order; verifying the work; coordinating with DEQ, thé
Tribal Governments, an_d Natural Resource Trustees regarding the removal action;
cooperative agreement or other interagency agreement costs .related to the r¢moval
action; or otherwise implémenting, overseeing, or enforcing this Order,. including but not
limited to, payroll costs, contractor costs, travel costs, laboratory costs, costs associated
with EPA’s prepargtion of any decision documents (including any Action Memoranda or
EE/CA approval memo), the costs incurred pursuant to Paragraph 29 (costs and attorneys
fees and any monies paid to secure access, including the amount of just compensation),
Paragraph 39 (emergency response), and Paragraph 68 (work takeover), as well as any
other enforcement activities undertaken by EPA or the US Department of Justice related
to this Order and removal action. Future Response Costs shall not include the costs of

oversight or data gathered by EPA concerning any other response action or Order
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associated with the Portland Harbor Superfund Site. Future Response Costs shall not
include costs incurred by. any department, instrumentality, or agency of the United States
that are ndt related to overseeing the Work, providing technical or legal support to EPA,
or assessing human health isspes related to the Arkema Site or this Order.

i,  “National Contingency Plan” or “NCP” shall mean the National
Oil and Hazardous Substances Pollution Contingency Plan prorﬁulgated pursuaﬁt to
Section 105 of CERCILA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any
amendments thereto.

‘ j- “Interest” shall mean interest at the rate specified for interest on
investments of fhe EPA 'Hazardous Substance Superfund establis‘hed by 26 US.C. §
9507, compounded annually on October 1 of each year, in accordance with 42 US.C. §
9607 (a). The applicable rate of interest shall be the rate in effect at the time the interest
accrues. The rate of interest is subject to change on October 1 of each year.

k. “Order” shall mean this Administ»fatiye Order on Consent and all
appendices attached hereto (listed in Section XXIX). In the event of conflict between

this Order and any appendix, this Order shall control.

L “Paragraph” shall- mean a portion of this Order identified by an
Arabic numeral. |

m.  “Parties” shall mean EPA and Respohdént.

n. “Portland Harbor Superfund Site” shall mean the site in Portland,
- Multnomah County, Oregon listed on the National Priorities List (NPL) on December 1,
2000. 65 Fed. REg. 75179-01. The Portlaﬁd Harbor Superfund Site consists. of the areal

extent of contamination, including all suitable areas in proximity to the contamination
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° e
necessary for implementation of response éction, 'at, from and to the Portland Hatbor |
Superfund Site Assessment Area from apbroximately River Milie 3.5 to River Mile 9.2
(Assta'ssment Area), including uplands portions of the Site thvat contain sources of
.contaminati'on to the sediments at, on, or within the Willamette River. The boundaries of
the Site will be initially determined upon issuant:e of a Record of becision for the
Portland Harbor Superfund Sité.

0. “Removal Action Area” or “RAA” shall mean the areal extent of
the removal action to be perft)rmed under this Order. Areas where sampling and
characterization activities, and studies or analysis are necessary are preliminarily Within
the RAA. The final boundaries of the RAA for impie_mentation of the removal action
will be established in thé EE/CA. A map illustrating the preliminary boundaries of the ‘
RAA based otl current information is attached as Appendix A to this Order.

p. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42
U.S.C. §§ 6901, et seq. (also known as the Resource Conservation and Recovery Act).

qg- “Settion” shall mean a portion of this Order identified by a Roman
numeral. |

. “Statement of Work” or “SOW?” shall mean the statemént of work
for implementation of the removal action, as set forth in Appendix B to this Order, ahd
any modifications made thereto in accordance with this Order.

S. “Tribal Response Costs” shall mean all direct and indirect costs that
the Tribal Governments and their employees, agents, céntractors, consultants and other
authorized representatives will incur in coordinating and consulting with EPA in |

conjunction with EPA’s planning and implemehtation of this Order. Tribal Response.costs

ARKEMA INC. ,
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are only those costs incurred to fulfill the requirements of this Order, including review of
plans, reports, assessments and notes prepared pursuant to this Consent Order; development
of common positions and coordination among the Tribes; briefings to tribal leaders and
. tribal communities; and scoping, planning, and negotiating this Consent Order and budgets,
which are not inconsistent with the NCP, 40 C.F.R. Part 300, 'are authorized as recoverable
response costs pqrsuant to Sections 104 and 107 of CERCLA, 42_ U.S.C. §8§ 9604 and 9607
and are required to be paici by this Consent Order. |
| t. “Upland Source Control Action” shall mean the remedial
investigation and feasibility study, pilot treatability studies, and remedial source control
action(s), whether interim or final, on the Arkema Site, that Arkema Inc. is performing
and may perform in the future undef a Voluntary Ciéanup Agreement With DEQ.
u. “Waste Mgterial” shall mean 1) é'my “hazardous substance” under
w—'Section 101(14) of CERCLA, 42.U.S.C. § 9601(14); 2) any pollutant or éontaminant . _ I
under Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); 3) any “solid waste” under
Section 1004(27) of RCRA, 42 US.C. § 6903(27); and 4) any “hazardous substance”
under ORS 465.200 et seq.

V. “Work” shall mean all activities Respondent is required to perform

under this Order.

IV. FINDINGS OF FACT
12.  EPA finds the following factsvwhich Respondent neither adnﬁts no'r
denies: - |
a. Respondent, Arkema Inc., (previously anwn as ATOFINA

Chemicals, Inc.), a Pennsylvania Corporation, owns the Arkema Site, located at 6400

ARKEMA INC.
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NW Front Avenue, Portland, Mﬁltﬂomah County, Oregon. The Arkema Site is adjacent}

- to the Willamette River, at approximately river mile 7.5. A portion Qf the Arkema Site is
within the boundaries of the Poﬂland Harbor Superfund Site Assessment Area. All
manufacturing operations ha\;e ceased at thé facility, and significant demolition of the
facility’s buildings has occurred.

b.  Historical manufacturing operations began in 1941 by
Pennsylvania Salt Manufacturing, later known as Pennwalt Corporation. Between 1941
and 2001, various chemicals were produéed at the facility, includi.ng but‘ not limited to,
sodium chlorate, potassium .chlorate, chlorine, sodium hydroxide,
dichlorodiphenyltrichloroethane (D_DT), sodium orthosilicate, magnesium chloﬁde _
hexahydrate, ammonia, hydrogen, ammonium perchlorate, and hydrochloric acid.

g; In 1990, Pennwalt’s operations weré combined with those of two
other subsidiaries of EIf Aquitaine, and the new combined company was named, EIf
Atochem North America, Inc. In 2000, EIf Aquitaine merged with TOTALFINA and
formed TOTALFINA ELF and EIf Atochem became A’fOFINA Chenﬂéals, Inc. In |

2004, ATOFINA Chemicals, Inc. changed its name to Arkema Iné.

d. Waste from the manufacture of DDT that contained DDT,
chlorobenzene, and spent sulfurié acid was discharged to a flopr 4dr.ain in the DDT
proceés b;jilding from approximately 1947 to 1948. The floor drain is believed to have
be;en. connected to a pipe that discharged to the Willamette River. From 1948 until 1954,
DDT manufacturing procesé w.aste was discharged directly to an unlined on-site settling
pond, which was expanded to include a 285-foot overflow trench in 1950. A

monochlorobenzene recovery plant was added in 1950. Sodium and ammonium
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perchlorate were manufactured at the Arkema Site from 1958 until 1962. Releases of
perchlorate occurred during the manufacturing process from the sodium chlorate process
area and the ammonium perchlorate process area. Sodium chlorate was manufactured on
site from 1941 until 2001. Sodium bichromate, which co’htains hexavalent chromium,
was used in the chlorate manufacturing process. Releases of hexavalent chromium
occurred during the manufacture of sodium chlorate in the sodium chlorate process area.
e. Historic operational. practices have resulted in releases of hazardous
substances in soils, stormwater, groﬁndwater, and Willamette River sediments on and

adjacent to portions of the Arkema Site. DDT concentrations exceed 1 part per million

(ppm) in groundwater (unfiltered geoprobe sample), 20 ppm in surface sediments, and

1,000 ppm in subsurface sediment which exceed the following screening criteria: the
published ecological probable effects level (PEL) 6f 4,450 parts per billion (ppb)
(NOAA, 1999) in sediment and the acute aquatic water quality critieria (AWQC) of 0.55 |
ppb. DDT aﬁd its breakdown products have been found in resident fish ‘species in the
Willamette River. Chlorobenzene has been detected in upland monitoring wells at
concentrations up to 292 ppm in groundwater and 64 ppm in shallow groundwater under
the sediment off the facility, several orders of magnitude above the AWQC er
chlorobenzene of 250 ppb. The presence of chlorobenzene (a solvent) in groundwater

enables transport of the DDT to sediment and the water column in the Willamette River. ~

Perchlorate in upland monitoring wells at the site has been found in groundwater at

concentrations up to 290 ppm and in the shallow groundwater under the sediment at
concentrations up to 370 ppm. Recent studies from Texas Tech University indicate

adverse ecological effects occur at concentrations of 147 ppb perchlorate. Hexavalent
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chromium concentrations expeedéd 26 ppm in shallow groundwater (in an unfiltered
Geoprobe sample), several orders of magnitude above the AWQC for hexavalent
chromium of 16 ppb. The highest groﬁndwater result for hexavalent chrdmium from an
_ upland monitoring well was 9.79 ppm.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

13. ~. Based on the Findings of Fact sef forth above EPA h_aé determined that:
a. The Arkema Site is a “facility” as defined by Section 101(9) of
CERCLA, 42 U.S.C. § 9601(9). |
b. The contamination found on and adjacent to the Arkema Site, as
identified iﬁ the Findings of Fact above, includes “hazardous substances” as defined by
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), and/or pollutants ér contaminants
which may present an immiﬁent and substantial danger to the pﬁblic health or welfare.
c. Resbondent is a “person” as defiﬁed by Section 101(21) of
CERCLA, 42 U.S.C. § 9601(21).
d. Respondent is a responsible party under S_ectiqn 107(a) of
CERCILA, 42 U._S.C; § 9607(a), and is liable for perfor_mance of response action and for
“response costs incurred and to be incurred for the Arkema Site. Respondent is an
“owner” and/or “operator” of the Arkema Site, as defined by Section 101(20) of
CERCLA, 42 U.S.C. § 9601(20), and within the mcéming of Section 107(a)(1) of
CERCLA, 42 U.S.C. § 9607(a)(1); and/or arranged for disposal or treatment, or arranéed
with a transporter for transport for disposal or treatment of hazardous substances at the

facility, within the meaning of Section 107(a)(3) of CERCLA, 42 U.S.C. § 9607(a)(3).

ARKEMA INC.
ADMINISTRATIVE ORDER ON CONSENT 13



e. The conditions described in the Findings of Fact above constitute
an actual or threatened “releasé” of a hazardous substance from the facilify as defined by
Section 101(22) of CERCLA, 42 USC§ 9601(22).

f. The removal action required by this Order is necessary to protect
the public health, welfare, or the environment and, if carried out in compliance with the
terms of this Order, will be considered consistent with the NCP, aé provided in Section )
300.700(0)(3)(ii) of the NCP.

| g A pianning period of at least six months exists before field
activities beyond sampling and related scoping activities required by this»Order must be
initiated.
VI. ORDER
14.  Based upon the foregoing Findings of Fact, Conclusions of Law,
Determinations, and the administrative record for the. Arkema Site, it\is hereby Ordered
and Agreed that Respondent shall comply with all provisions of this Order, including, but
not limited to, all attachments to this Order and all documents incorporated by reference
into this Order.

VII. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR

15.  Respondent shall retain one or more contractors to perform the work and
shall notify EPA of the name(s) and qualifications of such contraqtor(s) within 10 days 6f
the Effective Date. Respondent shall also notify EPA in writing of the name(s) and
qualifiéation(s) of any other contractor(s) or subcontractor(s) retained to perfdrm the
Work at least 7 .days prior to that contractor’s or subcontractor’s commencement of such

Work. EPA retains the right to disapprove any or all of the contractors and/or
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subcontractors retained by Respondent. ’If EPA disapproves a selected contractor,
Respondent shall retain a different contractor and shall notify EPA of that contractor’s
: narne and qualifications within 10 days of EPA’s disapproval.
16.  Within 7 days after the Effective Date, Respondent shall designéte a
Project Coordinator who shall be responsible for administration ch all actions by
Respondent required by this Order and shall submit to EPA the designated Project .
Ceordinator’s name, address; telephohe number, and qualifications. To the greatest
extent possible, th.e Project Coordinator shall be present or readily available during field
work. EPA retains the right to disapprove the deei gnated Project Coordinator. If EPA
disapproves the designated Project Coordinator, Respondent shall retain a different
- Project Coordinator and shall notify EPA of that person’s name, address, telephone
number, and qualifications within 10 days following EPA’s disapproval. Receipt by
Respondent’s Project Coerdinator of any notice or cemmunication from EPA relating to
this Order shall constitute receipt by Respondent.
17. EPAhas designateel Sean Sheldrake of the Office of Environmental
Cleanup (ECL), Region 10, as its Project Coordinator. Encept as otherwise provided in
this Order, Respondent shall direct all submissions required by this Order to the EPA

'Project Coordinator at 1200 Sixth Avenue, M/S ECL-111, Seattle, WA 98101 via

hardcopy and electronic files to sheldrake.sean@epa.gov. Upon request by EPA,
Respondent will also provide submissions on a compact disc.
18.  EPA and Respondent shall have the right, subject to Paragraph 16, to

change their respeetive designated Project Coordinator. Respondent shall notify EPA 7
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days before such a change is made. The initial notification may be made orally, but shall
be promptly followed by a written notice.

VIII. WORK TO BE PERFORMED

19. Respondeht shall perform, at a minimum, all actions necessary to
implement the Statement of Work (SOW), Which is attached as Appendix B.

20.  The EPA Guidancé on Conducting Non-Time-Critical Removal Actions
under Superfund (OSWER Directive 9360.0-32) and any additional relevant guidance
shall be followed in implementing the SOW.

21. The removal action will address, ata minimum, the principal threat
contamination extending from the top of the .riv.érbank on the Arkema Site into the
WillametteA River, including unsui)merged and submerged lands. It is anticipéted that
upiand source control action(s) will occur outside of the RAA, but if necessary to reduce |
the potential of recontamination té.the in-water Work or achieve the Removal Action
Objectives, the evaluation and implementation of hydraulic control measures will be
required in accordance with the process and schedule for evaluation of the uplands source
control program as set forth in the SOW. The Removal Action Objectives for this removal
are listed in the SOW that is attached aé Appendix B to this Order. Additional objectives
may be identified for the action through the EE/CA. process.

22.  For all Work, EPA may approve, disaf)prove, require revisions to, or niodify
a deliverable in whole or in part.‘ EPA approvals, ;equested revisions, or disapprovals will
}bevin writing. If EPA requifes revisions, Respondent shall submit a revised deliverable
within 30 days of receipt of EPA’s notification of the reqhired revisions, unless otherwise

noted in the SOW, and subject to Section X VI (Dispute Resolution) of this Order.
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Respbndent shall implement the work as approved in writing by EPA in éccordance with
the schedule approved by EPA. Once approved, or approved with modifications, the work
and the schedule, and any subsequent modifications, shall be incorporated.into and become
fully enforceable under this Order.

23.  Respondent shall ndt commence any work except in conformance with the
terms of this Order. Respondent ‘shall not commence implementation of the work |
deveIoped hereﬁnder until after receiving written EPA approval pursuant to Paragraph 22

of this Order.

24. Quality Assurance and Sampling.
a. All sampling and analyses performed pursuant to this Order shall

conform to EPA direction, approval, and guidance regarding sampling, quality
: aséurance/quality control (“QA/QC”), data validation, and chain-of-custody proc;edures.
Respondént shall ensure that the laboratory used to perform the analyses participafes in.a
QA/QC program that complies witﬁ the appropriate EPA guidance. Respondent shall -
. follow, as appropriate, ‘;Quality Assurance/Quality Control Guidance for Removal
Activities: Sampling QA/QC Plan and Data Validation Procedures” (OSWER Directive
No. 9360.4-01, April 1, 1990), as guidance for QA/QC' and sampling. Respondent shall
only use laboratories that have a documented Quality Systém that complies with
ANSIASQC E-4 1994, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs” (American
National Standard, J anuary 5, 1995). A Quality Assurance Proje;:t Plan shall be prepared
for each sample collection activity in accordance with: (1) “EPA Requirements for

Qualfty Management Plans (QA/RS5) (2001)” or the most current version; (2) for data
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validation, ‘;Guidance on Environmental Data Verification and Validation, EPA QA/G8
(2002)”, or the most current version; and (3) the EPA Functional Guidelines for Data
Review. EPA may consider laboratbries. accredited under the National Environmental _
Laboratory Accreditation Program (“NELAP”) as meeting the Qual_ity System
requirements.

b. Upoﬁ written request by EPA, Respondent shall have such a
~ laboratory analyze samples submitted by EPA for QA monitoring. Respondent shall
provide to EPA the QA/QC procedures followed by all sampling teams and laboratories
perfornﬁng data collection and/or analysis.

c. Upon request by EPA, Respondent shall allow EPA or its
authorized representatives to take split and/or duplicate samples. Respondent shall notify
EPA nof less than 14 days in édvance of any sample collection activity, unless sho‘rter.
notice is agreed to by EPA. EPA shaH have the right to take any additional sémples that
EPA deems neceséary. EPA shall use its best efforts to notify Respondent not less than
14 days in advance of any sample collection activity EPA condﬁcts, and allow
Respoﬁdent to take split or ?iui)licate sarﬁples of any samples it takes as part of its
- oversight of Respondent’s implemehtatioﬁ- of the Work. |

25.  Reporting.

a. After the Effective Date and until EPA issues a Notice of
Completion of Work pursuant to Section XXVIII, Respondent shall submit a wﬁtten
progress report to EPA concerﬁing actions undertaken pursuant to this Order on the
fifteenth day of each month, unless otherwisé directed in writing by the EPA Project

Coordinator. These reports shall describe all significant developments during the
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preceding period, including the actions performed and any problems encountered,
-analytical data received during the reporting period; and th‘e developments anticipated
during the next reporting period, including a schedule of actions to be performed,.
anticipated problems, and planned resolutions of past or anticipated problems. °

b. Respondent shall, at least 30 days prior to the conveyance of any
interest in the Arkema Site, give: (1) written notice to the transferee that the'- RAA is
subject to this Order; and (2) written notice to EPA of the proposed conveyance,
including the name and address of the transferee. Such notices shall be given even if the
property transferred is not within the RAA. Respondent shall also, as -a conditiqn of the
transfer, require that the transferee and its successors comply with Sections IX (Site
Access) and X (Access to Information) of this (jrder unless, based on the specific
circumstances of thé transfer and/or transferee, EPA determines that conditioning the
transfer in that manner is not ﬁecessary.

26.  Final Removal Completion Report. Within 60 days after completion of all

work required by this‘Order, Respondgnt shall submit for EPA review and approval a

* final report summarizing the actions taken to comply with this Order. The final report
shall ;:onfonn, at a minimum, with the requirements set forth in Section 300.165 of the
NCP entitled “OSC Reports” and wit.h.“Superfund Removal Procedures: Removal
Respon'se'Reporti;lg - POLREPS and OSC Reports” (OSWER Difective No. 9360.3-03,
June 1, 1994). The. final report shall include a listing of quantities and types of Waste
Materials removed off-site or handled on-site, a discussion of removal and disposal
options considered for tflose materials,‘ a listing of the ultimate destination(s) of those

materials, a presentation of the analytical results of all sampling and analyses performed,'
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and accompanying appendices, containing all relevant docﬁmentation generated duﬁng

thé removal action (e.g., manifests and permits). The final report shall also inclﬁde the

following certification signed by a person who supervised or directed the preparation of
that report:

“Under penalty of law, I certify that to the best of my knowledge, after
appropriate inquiries of all relevant persons involved in the preparation of
the report, the information submitted is true, accurate, and complete. I am
aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing
violations.”

27.  Off-Site Shipments.

:a.. Respondent shall, prior to any off-site shipment of Waste Material
from the RAA under this Order to an out-of-state waste m_anagerrient facility, provide
written notification of such shipment of Waste Material to the appfopriate state

| environmental official in the receiving facility’s state and to the EPA Project
Coordinator. However, this notification requirement shail not apply to any off-site
shipments when the total volume of all such‘shipments will not exceed 10 cubic yards.

i Respondent shall include in the written notification the
following information: -1) the name and loéation of the facility to which the waste
material is to be shippéd; 2) the type and quantity 6f the waste matérial to be shipped; 3)

~ the expected schedule for the shipment of -thé Waste Material; and 4) the method of
transl‘)ortati(')n.‘ Respondent shall notify the state in which the planned receiyirig facility is
located of major changes in the shipment plan, such as a decision to ship the waste
material to another facility within the same staté, or to a facility in another state.

ii. The identity of the receiving facility and state will be
determined by Respondent following the award of the contract for the removal action.
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Respdndent shall provide the information required by Paragraph 27(a) and 27(b) as soon
as practicable after the award of the contract and before the Waste Material is actually
shipped.

| b. » Before shipping ahy hazardous subétances, poHutaﬁts, or
contaminants from the RAA to an off-site location, Respondent shall obtain EPA’s
certification that fhe proposed receiving facility is operating in compliance with the
requirements of CERCLA Secti‘onv 121(d)(3), 42 U.S.C. § 9621(d)(3),and 40 C.FR. §
300.440. Respondent shall only. send hazardous substan;:es, pollutants, or contaminants
from the RAA to an off-site facility that complies with the reqﬁirements of the statutory
provision and regulation cited in the preceding sentence. o

IX. ACCESS/INSTITUTIONAL CONTROLS

28. If any portion of the RAA, or any other property where access is needed to
implement this Order, is owned or controll‘ved by Respondent, Respondent shall,
commencing on the Effective Dafé, provide EPA and DEQ), their representativeg,
including contractors or agents, with access at al] reasonable times to the RAA, or such
- other property, for the purpose of conducting aﬁy activity related to this Order.
Respondent shall, commencing .on the Effective Date and, after reasonable advance
notice‘unless accompanied by EPA or DEQ, provide the designated repfesentati;/es of the
Tribal Governments, and Natural Resoufce Trustees, and their representatives, including
coﬁtractors, with accéss at all reasonable times .to the RAA, or such other property, for
the purpose of consulting on the Work réquired under this Order or, in the case of cultural
resource issues, overseeing the Work required under this Order. All government agencies

or governments will use their best efforts to notify Respondent before they intend to
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access the RAA or such other property, but advance notice is not a condition for
Respoadent’s agreement to provide access. All government agency and TriBal
Government representatives, will be responsible for adhering to their health and safety
protocols, and any specific precautions Respondent provides. If; during or after the
removal action is complete, restrictions on the use of Respondent’s property, including
beds or banks of the rivef, is necessary to protect public health, welfare, or the
environment or maintain the removal action ar. avoid exposure to hazardous substances,
pollutants or contaminants, Respondent shall take any and all actions to establish,
implement, and maintain the necessary institutional controls. Respondent shall establish,
implement, and maintain the necessary institutional controls on the schedule and for the
duration defermined necassary by EPA.befqre or after the EE/CA and/or any subsequent |
work plans or feports developed under this Order.

29.  Where any actidn under this Order is to be performed on prbperty orin
areas owned by or in possession of someone other than Respondent, Respondent shall use
best efforts to obtain all necessary access agreements within.45 days after EPA notifies
Respondent that such access is needed. The access agreements shall provide access to
‘EPA, DEQ, the Tribal Governments, and Natural Resource Agencies to the same extent
as provided in Paragraph 28 above. If, during or after the removal action is completg,

| restrictions on the use of propeny are necessary and such property is owned by or in the
possession of someone other than Respbndent, Respondenf shall use best .efforts to
establish and implement controls it has the capability of implementing, or have such use
restrictions e"stablished and implemented by the oWner. Respondent shaH hotify EPA if,

after using its best efforts, it is unable to obtain access agreements or use restrictions. In
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such notice, Respondent shall describe in writing its efforts to obtain access or the use
restrictioﬁs'. For purposes of this Paragr_aph, “best efforts” inclﬁdes the payment of
reasonable sums of money in consideration of access 6r loss of use unless EPA has
determined the off-site property owner is a potentially responsible party under Section
107(a) of CERCLA for the Portland Harbor Superfund Site: EPA may then assist
Respondent in gaining access or estabiishing use restrictions, to the extent necessary to
effectuate the response action or maintain it as descﬁbed herein, using such means as
EPA deems appropriate. Respondent. shall reimburse EPA for all costs and attorney’s
fees incurred by the United States in obtaining such access or use restrictions, in
accordance with the procedures in Section XV (Payment of EPA and Tribal Response
Costs). |

| 30.  Notwithstanding any provision. of this Order, EPA retains all of its access
authorities and rights, as well as all of its rights to require land/wafer use restrictions, -
including enforcement authorities related thereto, under CERCLA, RCRA, ahd any other
applicable statutes or regﬁlations.

X. ACCESS TO INFORMATION

31. . Respondent shall pro.vide copies to EPA, upon request, of all documents
and information within its possession or control or that of its contractors or agents
_ relating to the Arkema Site or to the implementation of this Order, including, but not
limited to, sampling, analysis, chain-of-custody récords, manifests, trucking logs,
, recéipts, reports, sample traffic routing, correspondence, or other documents or
information related to the Work. »Respondent shall also make available to EPA, upon

request, for purposes of investigation, information gathering, or testimony, their
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- employees, agents, or representatives with knowledge of relevant facts concerning the
performance of the Work.

32.  Respondent may assert business confidentiality claims covering part or all
of the documents or informatio;l submitted to EPA under this Order, to the extent
permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be
confidential by EPA‘; will be afforded the protection specified in 40 C.F.R. Part 2, Subpart
B. If no claim of confidentiality accompanies doéuments or information when they are .
submitted to EPA, br if EPA has notified Respondent that the documents or information
are not confidential under thc standards of Section 104(e)(7) of CERCLA or 40 C.F.R.
Part 2, Subpart B, the public may be given access to such documents or information
without further notice to Respondent.

33.  Respondent may assert that certain documents, records and other
information are privileged under the attorney-client privilege or any other pn'vi_legé

| recognized by fedéral law. If Respondent asserts such a priviiege in lieu of providing
documents, it shall provide EPA with the follovﬁng: 1) the title of the document, record,
or informatién; 2) the date of 'the document, record, or information; 3) the riamé and title
of the author of the documenf, record, or informatibh; 4) the name and title of each
addressee and recipient; 5) a description of the conté_nts of the document, record, or
information; and 6) the privilege asserted by Respondent. However, no documents,
reports or other information required to be créated or generated b>y_ this Order shall Be

withheld on the grounds that they are privileged.
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34.  Noclaim of confidentiality shall be made with respect to any data,
iﬁcluding, bﬁt not limited to, all sampling, analytical, moni.toring, hydrogeolo_gic,
scientific, chemical, or engineering déta, or any other documents or information
evidencing conditions at or around the Arkema Site. |

XI. RECORD RETENTION

35.  Until 10 years after Respondent’s receipt of EPA’_s notification pursuant to
Section XX VIII (Notice of Completion of Work), Respondent shall preserve and retain
all non-identical copies of recofds and documents (including records or documents in
electronic form) now in its possession or control or which come into its possession or |
control that relate in any manner, to-the performance of the work or the liability of any
person under CERCLA with respect to the RAA, regardless of any internal retention
‘policy to the contrary unless Respondent has received EPA’s written permission to
destroy such documents. Until 10 years after Respondent’s receipt of EPA’s notification
pursuant to Section XXVIII (Notice of Completion of Work), Respondent shall also
instfuct its contractors and agents to preserve all doéuments, records, and information of
whatever kind, nature Qr description relating to performance of the Work.

36 At the conclusion of this document retention period, Respondent shall
notify EPA at least 90 days priof to the destruction of any sﬁch records or docufnents,
and, upon request by EPA, Respondent shall deliver any such records or documents to
EPA. Respondent may assert that certain documents, records énd other information are
privileged under the attorney-client privilege or any other privilege recognized by federal
| iaw. If Respondent asserts such a privilege, it shall provide EPA with the following:

1) the title of the document, record, or information; 2) the date of the document, record,
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o e
or information; 3) the name and title of the author of the document, record, or
information; 4) the name and title of each addressee and recipient; 5) a description of the
subject of the document, record, or infdrmation; and 6) the privilege asserted by
Respondent. However, no documénts, reports or other information required to be created
" or generated by this Order shall be withheld on the grounds that they are pri\vileged.

37. Respondent hereby certifies that, to the best of its knowledge and belief,
after reasonable inquiry, it has not altered, -mutiiated, diécarded, destroyed or otherwise
disposed of any records, documents or other information (other than identical copies)

- relating.to its potential liability regarding the Portland Harbor Superfund Site since
receipt of EPA’s general notice letter dated December 8§, 2000. Respondent hereby .
agrees that it will fully comply with any and all EPA.requests for informatién pursuant to
Sections 104(e) énd 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section

3007 of RCRA, 42 U.S.C. § 6927.

XII. COMPLIANCE WITH OTHER LAWS

| 38. Respondent shall perform all actions required pursuant to this Order in
accordance with all applicable local, state, and federal laws aﬁd regulations except as |
prox}ided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and 40 C.F.R. §§ -
300.400(e) and 300.415(). In accordance with 40 C.F.R. § 300.415(j), all actions
required pursuant to this Order shall, to the extent practicable, as determined by EPA,
considering the exigencies of the situation, attain applicaBle or relevant and appropriate
requirements (ARARs) under federal envi_ronmental, tribal environmental, or state

environmental or facility siting laws. No local, state, or federal permit shall be required
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for any action conducted entirely on-site, including studies, where such action is selected

and carried out in compliance with this Order.

XII. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

39. In the event of any action or occurrence during performance of the Work
which causes or threatens to cause a release of Waste Material from the I)QAA that
constitutes an emergency situation or may present an immediate threat to public health or
welfare or the environment, as soon as Respondent knows of the emergency or> immediate
threat Respondent shall immediately take all appropriate action. Respondent shall take
these actions in accordance with all applicable provisions-of this Order, in order to
prevent; abate or fninimize Such release or end.‘angerr‘nent caused or threatened by the
release. Respondent shall also immediateiy notify the EPA ?rojeét Coordinator or, in the
event of his/her unavailability, the Regional Duty Officer, E_nviroﬁmental Cleanup
Office, Emergency Response Unit, EPA Region 10, (206) 553-1263, of the incide'nt'or
conditions. In the event that Respondent fails to take appropriate response action as
required by this Paragraph, and EPA takes such action ihstead, ‘Respondent shall
reimburse EPA ail costs of the response aption not inconsistent with the NCP pursuant to
Section XV (Payment of Response Costs).

40. In addition, in the event of any release of a hazardous substance from the
RAA, as soon as Respondent has knowledge of the release, Respoﬁdent shall
immédiately notify the EPA Project Coordinator and the National Response Center at
(800) 424-8802. Respondent shall submit a writte;l report to EPA within 7 days after I'

each release, setting forth the events that occurred and the measures taken or to be taken

to mitigate any release or endangerment caused or threatened by the release and to
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prevent the reoccurrence of such a release. This reporting requirement is in addition to,
_and not in lieu of, reporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and
Section 304 of the Emergency Planning and Community Right-To-Know Act of 1986, 42

 US.C. § 11001, ef seq.

XIV. AUTHORITY OF EPA PROJECT COORDINATOR

41. The EPA Project Coordinator shall be responsible for overseeing
Respondent’s implementation of this Order. The Project Coordinator shall have the
authority vested in an On-Scene Coordinator (OSC) by the NCP, including the a}uthon"ty
. to halt, conduct, of direct any Work required by this Order, or to direct any other removal
actiQn undertaken at the Arkema Site, as well as the authoritylof a Remedial Project
-Manager (RPM) as set forth in the NCP. Absehce of the EPA Project Coordinator from |

the Arkema Site shall not be cause for stoppage 6f work ﬁnless specifically directed by |
the EPA Project Coordinator.

XV. PAYMENT OF EPA AND TRIBAL RESPONSE COSTS

42, Payments for EPA Future Response Costs. .

. a Respondentrshall pay EPA all Future Response Costs not inconsistent wifh |
the NCP. On a pel;iodic basis, EPA will send Respondent a bill requiring payment that
includes a certified Agency Financial Management System summary (SCORPIOS) cost
| summary report or other regionally prepared cost summary. The bill will inglude Future
Response Costs as defined in this Order. Respondent shall make all payments within 60
days of receipt of each bill requiring payment, except as otherwise \provide_d in Paragraph
45 of thfs brder. Within the 60-day payment period, Respohdent may reques?; the
following EPA oversight bpst documentation: EPA personnel timesheets and/or payroll
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reports; travel manager reports; EPA contractor monthly invoices; and all applicable
contract laboratory program (CLP) invoices.
b. Respondent shall make all payments to EPA required'by this
Paragraph by a certified or cashier’s check or checks made payable to “EPA Hazardous
Substance’Superfund-Portland Harbor Special Account,” referenciﬁg the name and
address of the Respondent, the Docket Number of this Order, and EPA Site/Spill ID
number 10BX, and shall be clearly designated as Résponse Costs: Portland Harbor
Supérfund Site, Arkerﬁa Site. Respondent shall send the check(s) to:
Mellon Client Services Center
EPA Region 10
ATTN: Superfund Accounting
P.O. Box 360903M .
500 Ross Street
Pittsburgh, Pennsylvania 15251
c. At the time of payment, Respondenf shall send notice that payment
has vbeen made to the Financial Managerhenf Officer, Environmental Proiec';ion Agéncy,
Region 10, 1200 Sixth Avenue, M/S OMP-146, Seattle, Washington 98101-1128.

43.  The total amount to be paid to EPA by Respondent pursuant to Paragraph
42(a) of this Order shall be depoéited in the Portland Harbor Special Account within the
EPA Hazardous Substaﬁce Superfund to be retained and used to conduct or finance
actionsAat or in connection Withv the Portland Harbor Superfund Site, or to be transferfed
by EPA to the Hazardous Substance Superfund.

44.  If payments for Future Response Costs are not made within 60 days ojf
Respondent’s receipt of a bill,‘ Respondent shall pay Interest on the unpaid balance. The
Inten;st on Future Response Cdsts shall begin to accrue on the date of Respondent’s
receipt of the bill and shall continue .to accrue until the date of payment. Payments of
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Interest made under this Paragfaph shali be in addition to such other remedies or
sanctions available to the United States by virtue of Respondent’s failure to make timely
payments under this Section, including but not limited to, payment of stipulated penalties
pursuant to Section XVIIIL

45. Respondent may dispute all of part of a bill t:or Future Response Costs
submitted under this Order, if Respondent alleges that EPA has made an accounting
error, or if Respondent alleges that a cost item is inconsistent with the NCP or outside the
scope of the Order. If any dispute over costs is resolved bcfnre payment is due, the
amount due will be adjusted as necessary. If the dispute is not resolved before paymenf
is due, Respondent shall pay.the full amount of the uncontested costs to EPA as specified
in Paragraph 42(b) of this Order on or before the due"date. Within the same time period,
Respondent shall pay the full amount of the contested costs into an interest-bearing
escrow account. Respondent shall simultaneously tfansmit a copy of both checks to the |
persons lisfed in Paragraph 42(b) above, together with a copy of the correspondence that
estnblished and funds the escrow account, inclnding, but not limited to, information
containing the identity of the bank and bank account under which tne escrow account is
established as well as a bank statement showing the initial balance of the escrow account.
Respondent shall ensure th‘at the prc?ailing party or pafties in the dispute shall receive tne '
amount upon which they pr_evailed from the escrow funds plus interest within 10 days
after the dispute is resolved. |

46. Payment of Past Tribal Response Costs.

a. Respondent shall notify the Tribal Governments in writing within

forty-five (45) days of receipt of invoices for the Tribal Governments’ past Tribal
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Response Costs whethef Respondent approves them for payrhent. For all past Tribal
Response Césts not approved by Respondent, this wﬁtten notiée must include a detailed
justification for non-approved response costs. Past response costs for which Tribal
Governments do not receive written notice within forty-five (45) days are deemed
approvéd and uncontested. Respondent and the T ribal Governments may negotiate to

’ reach agreement oﬁ past cost payments. Respondent shall pay approved response costs
within thirty (30) days of the date of Respondent’s notice of the approval. The invoices
shall cover the Tribal Governments’ costs incurred for the period between ﬁotification by
EPA of the ﬁossible early action on May 13, 2004 and the effective date bf this Consent
Order. The Tribal Govemm_ents’ supporting docpmentation shall consist of the
documentation set forth in Attachment 1, which shall include Tribal personnél
timesheets, travel expense reports, and documentati(;n and contractor invoices.

b. Respondent and the Tribal Governments reserve all rights and
claims they may have regarding any amounts in the past cost invvoic‘es not approved ahd
paid by Respondent. Res;‘)ondent reserves all rights, privileges, and defenseé it may have
to challenge and/or defend such claims. All claims arising from and related to unpaid
Tribal Résponse Costs shall be brought in the United States District Court for the District
of Oregon. |

C. Respondent may, in its sole discretion, dispute all or part of an
invoice for Past Tribal Response Costs subﬁﬁtted under this Consent Order, if
RespondentAalleges that fhe Tribal Government has made an éccountihg error, if
Respondenf alleges that a cost item is.inconsistent with the NCP, if Respondent alleges

that a cost item is not within the scope of work identified in Paragraph 46(a) of this
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Order, or if Respondent alleges that it does not have enou.gh documéntatién to determine
whether the Past Tribal Response costs are in error, inconsistent with the NCP, not
authorized under CERCLA, or not within the scope of work identified in Paragraph 46(a)
of this Order. Respondent shall identify any disputed costs and the basis for its objection.
Res.pondent shall bear the burden of establishing facts sufficient to support its

| allegation(s). Disputes of Past Tribal Response Costs shall be handled pursuant to
Paragraph 47.e.

47. Payment of Future Tribal Response Costs.

a. After the effective date of this Consent Order, Respondent shall
~ pay the Tribal Governments, in advance, for Tribal Response Costs incurred pursuant to
this Consent Order.

b.: Within thirty (30) déys of the effective date of this Consent Order, .
‘and at the same time each year thereafter until EPA issues a Notice of Completion (;f
Work, IRespondent and the Tribal Governments shall meet to discuss the wofk to be
perfofmed under this Order for the current tweAlVe—month period following the effective
date and to negotiate an estimated annual budget for Tribal Response Costs. The Tribal
Govemments; shall develop a reasonabl.e estimated budget (with an appropria’te
contingency) fof Tribal Response Costs for the twelQe-month period, which shall
separately identify anticipated costs for each Tribal Government and the shared technical
consultant. The estimated annual budget shall separately identify the activities to be
| performed with an estimate of costs associated with such types of activities. Within
.thirty (30) days of the date of Respondent’é written notification to the Tribal

Governments of Respondent’s approval of the estimated budget, Respondent shall remit a
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check for the amount identified in the approved estimated budget made payable to the
correspbnding Tribal Government at the appropriate address. The amount identified for
the shared technical consultant shall be sent to the Confederated Tribeé of the Umatilla
Indian Reservation. Respondent and the Tribal Governments reserve all rights and
claims they may have regarding aﬁy amounts in the estimated budget not approved and
paid by Respondent. Respondent reserves all rights, privileges and defenses it may have
to challenge and/or defend such.claims. All claims arising from and related to unpaid
' Tribal Responée,costs shall be brought in the United States District Court for the District
of Oregon. The addresses of the Tribal Governments are as follows:
The Confederated Tribes of the Grand Ronde Community of Oregon
Attn: Accountmg Department
The Confederated Tribes of the Grand Ronde Community of Oregon
9615 Grand Ronde Road
Grand Ronde, Oregon 97347
The Confederated Tribes of Siletz Indians of Oregon
- Attn: Karen Bell
Accounting Department
The Confederated Tribes of Siletz Indians of Oregon
P.O.Box 549
Siletz, Oregon 97380

| The Confederated Tribes of the Umatilla Indian Reservation

Attn: Accounts Receivable, Finance Department

 The Confederated Tribes of the Umatllla Indian Reservation

P.O. Box 638
Pendleton, Oregon 97801

- The Confederated Tribes of the Warm Si)ritigs Reservation of Oregon

Attn: Finance Department

The Confederated Tribes of the Warm Springs Reservatlon of Oregon
P.O.Box C

Warm Springs, Oregon 97761
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'Th(.e Nez Perce Tribe
Attn: Office of Legal Counsel
The Nez Perce Tribe
P.O. Box 305
Lapwai, Idaho 83540
The Confederated Tribes and Bands of the Yakama Nation
Central Accounting _ »
. The Confederated Tribes and Bands of the Yakama Nation
P.O. Box 151 ' '
Toppenish, WA 98948

C. Within thirty (30) days of the close of the twelve-month estimated
budget period, the Tribal Governments shvall provide supporting documentation to the
Respondent for Response Costs reimbursed by the Respondent. The Tribal
Governments’ supporting documentation shall consist of the documentation set forth in
Attachment 1,' which shall include Tribal personnel tiﬁlesheets; travel expense reports
and documentation; and contractor invoices. | |

d. In the event that the Tribal Governments have overestimated the
amount of funding reqqired for a twelve-month period ahd the Respondent has paid more
than the amoun.t of Tribal Resppnse Costs inchrred for work during such twellve-month
period, the Tribal Go'vemments shall apply such overpayments to reimburse Tribal
Response Costs in the following twelve-month period. To the extent that the Tribal -
. Governm'ents have incurred Tribal Response costs in addition to the estimated budget for
the twelve-month period, the additional costs shall be included in the estimate for the
subsequent twelve-month period. At the corﬁpletioﬂ of the work under this Order, all
~ unexpended funds advanced to the Tribal Govemmghts for Tribal Responsé Costs shall
be refunded to Respondents. |
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e. Following the receipt of support documentation provided in

Subsection c. aboveb, Respondent may dispute all or a portion of Tribal Response Costs
reimbursed or not approved by Arkema during the previous twelve-month period under

this Consent Order, if Respdndent alleges that the Tribal Government has made an
accouﬁting error, if Respondent alleges that a cost item is inconsistent with the NCP, if
Respondent alleges that ;i cost item 1s not within the scope of the budget identified in
Paragraph 47(a) and (b) of thié Order, or if Respondent alleges that the Tribal
Governments failed to proyide the documentation required in Paragraph 47(c) .
Respondent shall identify any disputed costs and the basis for its objection. Respondent
shall bear the burden of establishing facts in support of its allegations. Respondent, in its
sole discretion, may choose to invoke the dispute; resolution provisions of Section XVI,
provided that Respondent’s notice-of its objections under Paragraph 48 shall be made to
the 'c_lppropriate Tribal Government, in additioh to EPA, and the appropriate Tribal
‘Government shall prepare a written response to Respondent’s written objections. EPA
shall make the final decision on the dispute subject to the rights reserved by Respondent
énd the Tribal Goverhments in this Order. Nothing in this Paragraph shall in any way be
construed to limit the rights of the Tribal Governments to seek to recover response costs
ingurred by the Tribal Governments related to this Consent Order and not reiﬁlburséd by
Respondent, and for nafural resource liability. Nothing in this Paragraph shall in any way
be construed to limit any rights, privileges and defenses Respondent may havé to
challenge and/or defend claims arising from .or related to unpaid Tribal response costs or

natural resource liability. All claims arising from and related to Tribal Response Costs
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and natural resource liability shall be brought in the United States District Court for the
District of Oregon.

XVI. DISPUTE RESOLUTION

48.  Unless otherwise expressly provided for in this Order, the dispute
resolution procedures of this Section shall be tﬁe exclusive mechanism for resolving
disputes arising under this Order. The Parties shall attempt to resolve any disagreements
éoﬁceming this Order expeditidusly and informélly. In éccordance with Section XV, |
Paragraphs 46(c) and 47(le) of this Order, the Tribal Governments shall provide written
responses to Respondent’s disputes about Tribal Response Costs, and Respondent and the
Tribal deernments will engage in negotiations to resolye disputes in accordance with
Paragraph 49 below. EPA will be the fiﬁai decision maker pursuant to Paragraph 50
below. |

49.  If Respondent objects to any EPA action téken pursuant to this Order,
including billings for Future Response Costs, they shall notify EPAY in writing of théir
objection(s) within 14 days of such action, unless the objection(s) has/have been resolved
informally, or EPA has agreed in writing to extend the informal dispute resolution period.
Respondent’s notice shall provide all of the reasons for its objections and attach any
supporting information or documentation that it is relying on to raise the dispute. EPA
and Respondent shall then have 30 days from:EPA’s receipt of Respondent’s written |
objection(s) to resolve the dispute through formal negotiations (thé “Negotiation Period”)
with EPA’s Remedial Action Unit-Manager. EPA may, in its sole discretion, preparé' a

written response to Respondent’s written objections. The Negotiation Period may be
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extended at the Sole discretion of EPA. At EPA’s discretion and approval, the dispute
record may be supplemented during tﬁe Negotiation Period.

50.  Any agreement feached by thé parties pursuant to this Section shall be in
writing and shall, upon signature by both parties, be incorporated into and become an
enforceable part of this Order. If the Parties are unable to reach an agregment within thé
Negotiation Period, EPA’s position shall be the final decision and binding ﬁpon
Respohdent, unless within 5 days of the end of the Negotiation Period, Respéndent
requests the determination of EPA Region 10’s Director of the Office of Environmental
Cleanup (ECL), which he or she may delegate to the Asspciéte Director of ECL. The
Director or Associate Director will .issue a written decision on the dispute to Respondent
based on the record created pursuant to Paragraph 49 above. EPA’s decision shall be
incorp01‘"atedAinto and become ;(m enforceable paft of this Order. Respondent’s
dbligations ﬁnder this Or_der that are not affected by the disputed issue(s) shall not be
tolled by submission of any objection for disbute resolution under this Section.
Following resolution of the dispute, as provided by this Section, Re.spondenf shall fulfill
the requirement that was the subject of the disputé in accordance .with- the agreement
reached or with EPA’s decision, whicheyer occurs first.

XVII. FORCE MAJEURE

51. Respondent agrees to perform all requirements of this Order within the time
iimits éstablish_ed under this Order, unless the performance is del;lyed by a force majeure.
For purposes of this Order, a force majeure is defined as any event arising from causes
beyo;ld the control of Respondent, or of any entity controlled by Respondent, including

but not limited to their contractors and subcontractors, which delays or prevents
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pér_formance of any obligation under this Order despite Respondent’s best efforts to fulfill
the obligation. lF orce majeure does not include financial inabilify fo complete the Work,
or increased cost of performance, or a failure to attain performance standards/action
levels selected by EPA.

52. if any e;lent occurs or has occurred that may delay the performance of any
obligation under this Ordéf, whéther or not caused by a force ﬁajeure event, Respondent
shall notify EPA orally within 48 hours of when Responderit first knew that the event
might cause a delay. Within 10 days fhereafter, Respondent shall provide to EPA in
writing an explanation and description of the reasons for the delay; the anticipated
~ duration of the delay; all actions taken or to be taken to prevent or minimize the delay; a
schedule for implementation of any measures ,to be taken to prevent or rfu'ti gate the delay
or the effect of the delay; Respondent’s rationale for attributing such delay toa force
majeure event if they intend to éssert such a claim, inciudirig suppbrting documentation
for such a claim; and a statement as to whether, in the opinion of Respondent, such event
may cause or contribute to an endangerment to public health, welfare or the environment.
Failure to comply with the above requirements shall preclude Respondent from asserting
aﬁy claim of force majeure for that event for the period of time of such failure to comply
and for any additional delay caused by such failure.

53.  If EPA agrees that th¢ delay or anticipated delay is attributable to a force
 majeure event, the time for perfoﬁnance of the obligations under this Order that are
affected by the force majeure e;/ent will be extended by EPA for such time as is
necessary to complete those obligations. An extension of the time for performance of the

obligations affected by the force majeure event shall not, of itself, extend the time for
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performance of any other obligation. If EPA does not agree that the delay or anticipated
delay has been or will be caused by a force majeure event, EPA will noti"fy\Respondent in
writing of its decision. Invthat event, Respondent may invoke the dispute resolution
provisions of Section XVI. If EPA agrees that the delay is attributable to a force majeure :
event, EPA will notify Respondent in writing of the length of the extension, if any, for
performance of the dbligations affected by the force majeure event.

XVIII. STIPULATED PENALTIES

54. - Respondent 'shal‘l be liable to EPA for stipulated penalties in the amounts
set forth in Paragraphs 55 and 56 for failure to cdmply with the reqﬁirements of this
Order specified below, unless excused under Section XVII (Force Majeure).
“Compliance” by Respondent shall include completion of the activities under this Order
or any wdrk plan or other plan approved under this Order idéntified below in accordance

~with all applicable requirements of law, this Order, all Appendices, and any pl_éns or
other documents approved by EPA pursuant fo this Order and within th¢ specified time
sch_edules established by and approved under this Order.

55. Stipulated Penalty Amounts - Work.

. The following stipulated penalties shall accrue per violation per
day for any noncompliance identified in Paragraph 55(b):

Penalty Per Violation Per Day  Period of Noncompliance

$ 500 1™ through 7™ day

$ 1,000 8th through 14th day
$ 2,500 " " 15th through 30th day
$ 5;000 | 31st day and beyond
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Milestones:

b. The final and all submitted drafts of the following Compliance

) Draft and Final EE/CA Work Plan.

2) Draft and Final Removal Action Characterization Report

3 First and Second Draft and Final EE/CA Report

(4) © Draft and Final Biological Assessment and CWA Section

404 Memoranda

4) Draft and Conceptual 30% removal action design

- (6) Drafi and Pre-Final 90% removal action design

(7)  Draft and Final 100% removal action design

) Draft and Final Removal Action Work Plan

9) Draft and Final Removal Action Completion Report

56. Stipulated Penalty Amounts - Reports, Other Non—Compliancé, including

late Pavmeﬁt of Future Response Costs. The following stipulated penalties shall accrue

per violation per day for failure to submit timely or adequate final and all submitted draft

reports or other written documents pursuant to this Order that are not listed in Paragraph

55(b). The following stipulated penalties shall accrue per violation per day for any non-

compliance with the requirements of this Order, including late payments of Future

Response Costs.

Penalty Per Violation Per Day
$ 250
$ 500

$ 1,500
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$ 2,500 31st day and beyond

57.  Inthe event that EPA assumes performance of a portion or all of the Work

" pursuant to Paragraph 67 of Section XX, Respondent shall be liable for a stipulated

penalty in the amount of $200,000 or 25% of the cost of the Work EPA performs,
whichever is less.

. 58.  All penalties shall begin to accrue on the day after the complete

performance is due or the day a violation occurs, and shall continue to accrue through the

final day of the‘correction of the noncompliance or completion of the activity. waever,
stipulated penalties shall not accrue: 1) with respect to a deficient submission under
Section VIII (Wczrk to be Performed), during the period, if any, beginning on the 1st day
after EPA’s receipt of such submission until the date that EPA notifies Respondent of any
deficiency; and 2) with respect to an issue that Respondent chooses to seek a decision by
the ECL Director or Associate Director und_er Section X VI (Dispute Resolution), during
the period, if any, begiﬁning on the 5th day after the Negotiation Period ends until the
date that the ECL Director or Asséciaté: Director issues a final decision regarding such
disputé. Nothing herein shall prevent the simultaneous accrual of separate penalties for
separate violations 6f this Order. ‘If EPA seeks‘ to enforce thisv(jrder n Cdurt, |
Respondent may -seek judicial review of EPA’s final administrative decision. |

59.  Following EPA’s determination that Respondent has failed to comply with
a requirement of this Order, EPA may give Respondent written notification of the failure
aﬁd describe the noncompliance. EPA may send Respondent a written demand for -

payment of the penalties. Except as provided in the preceding Paragraph 58, penalties

~ shall accrue regardless of whether EPA has notified Respondent of a violation.
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60.  All penalties accrﬁing under this Section shall be due and payable to EPA
‘within 60 days of Respondent’s receipt from EPA of a demand for pa);ment of the
penalties, unless Respondent invokes the dispute resolution procedures under Section
XVI (Dispute Resolution). All payments to EPA under this Section shall be paid by
certified or cashier’s check(s) made payable to “EPA Hazardous Substances Superfund,”

shall be mailed to the’Lockbox number and adaress sei forth in Paragraph 42.b, above,
shall indicate that the payment is for stipulated penalties, and shall reference the EPA

- Region and Site/Spill ID Number 10BX, the EPA chket Number of this Order, and the
hame and address of the parties making payment. Copies of éheck(s) paid pursuant to
this Section, aﬂd any accompanying transmittal letter(s), shall be sent to EPA as provided |
in Paragraph 17, and to other fecei\;ing officials at EPA identified in Paragraph 42.c,
above. ’_ .

61. The payment of pénalties shall not alter in any way Respondent’s
obli gat_ioﬁ to complete performance of the Work required u1‘1der this Order.

62. Penalties shall continue to accrue during any dispute resolution period,
except as provided in Paragraph 58 above, but need not bé paid until 30 days after the
_ dispute is resolved by agreement or by receipt of EPA’s decision. No penalties shall
aécrue or be payable if Respondent prevails in any dispute.

63.  If Respondent fails to pay stipulated penalties when due, EPA may
institute proceedings to collect the- penalties, as well as Interest. Respondent shall pay
 Interest on the unpaid balance, which shall begin to accrue on thé date of defnand made
pursuant to this Section. Nothing in this Order shall be construed as prohibiting, altering,

or in any way limiting the ability of EPA to seek any other remedies or sanctions
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available by virtue of Respondent;s violation of this Order or of the statutes and
regulation.s upon which i‘t is based, including, but not limited to, penalties pursuant to
Sections 106(b) and 122(1) of CERCLA, 42 U.S.C. §§ 9606(b) and 9622(1), and punitive |
damages pursuant to Section-107(c)(3) of CERCLA, 42US.C. § 9607(c)(3).. Provided,
however, that EPA shall not seek civil pen»alties pursuant toVSection 106(b) or 122(1) of
CERCLA or punitive damages pursuant to Section 107(c)(3) of CERCLA for any
violation for which a stipulated penalty is provided herein? except in the case of a willful
violation of this Order or in the event that EPA assumes performance of a portion or all
of the Work pursuant to Section XX, Paragraph 68. o

64. Notwithstan‘ding any other provision of this Section, EPA may, in its
uhfeviewable discretion, waive any portion qf stipulated penalties that have accrued
pursuént to this Order.

"~ XIX. COVENANT NOT TO SUE BY EPA

65.  In consideration of the actions that will be performed and the payments
that will be made by Respondent under the terms of this Order, and except as otherwise
specifically provided in this Order, EPA covenants not fo sue or to take administrative
action against Respondént pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C.
§§ 9606 and 9607(a), for pc;rfprmance of thé Work and for recovery of Future Response
Costs. lThis covenant not to sue shall take effect upon the Effective Date and is
conditioned upon the complete and éatisfactory performance by Respondent of all
obligations under this Order, including, but not limited. to, payment of Future Respoﬁse
Costs puréuant to Section XV. This covenant not to sue extends 6nly to Respondent and

does not extend to any other person.
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XX. RESERVATIONS OF RIGHTS BY EPA

66.  Except as specifically provided in this Order, nothing herein shall limit the
power anci authority of EPA or the United States to take, direct, or order all actions -
necessary to protect public health, welfare, or the environment or to prevent, abate, or
minimize an actual or threatened release of hazardous substances, pollut;ants or
contgminants, or hazardous or solid waste on, at, or from the Arkema Site or Portland
Harbor Superfund Site. Further, nothing heréin shall prevent EPA from seeki.ng legal or
equitable relief to enforce the terms of this Order, from taking other legal or equitable
action as it deems appropriate and necessary, or from requiring Respondent in the future
to perform additional activities pursuant to CERCLA or any other ap-plicable law.

67. The covenant not to sue set forth in Section XIX above does not p_ertéin to
any matters other than those expressly identified therein. EPA reserves, and this Order is
without prejudice to, all rights against Respondent with respect to all other matters,
including, but not limited té: |

a. claims based on a failure by Respondent to meet a requirement of
this Order; |
b. . liability for costs that are not inconsistent with the NCP and not
included within the definition of Future
Response Costs; |
c.  liability for p¢rformance of response action other than the Work
performed under t.his Order;

d. criminal liability;
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€. liability for damages for injury to, destruction of, or loss of
natural resources, and for the costs of any natural resource daniage assessments;

f. liability arising from the past, present, or future disposal, release or
fhreat of release of Waste Materials outside of the Removal Action Area; and

g. liability for costs not inconsistent with the NCP incurred or to be
incurred by the Agency for Toxic Substances and Disease Registry related to the Arkema
Site or the Portland Harbor Superfund Site. |

68.  Work Takeover. In the event EPA determines that Respondent has ceased -

implementation of any portion of the Work, is seriously or repeatedly deficient or late in
i‘ts peﬁormance of the Work, or is implementing the Wori( in a manner which may cause
an endangerment to human health or the environment, EPA may assume the performance
of all or any portion of the Work as EPA determines necessary. Respondent may invoke
the procedures set forth in Section XVI (Disputé Resolution) to dispute EPA’s
determination that takeover of the Work is wafranted under this Paragraph. Costs
incurred by the United States in performing the Work pursuant to this Paragraph shall be
considered Future Response Cosfs that Respondent shall pay pursuant to Secti.on XV
(Payment of 'Response Costs). Notwithstanding any other provision of this Order, EPA-
retains all authority and reserves all rights to take any and all response actions authorized

by law. ‘

XXI. COVENANT NOT TO SUE BY RESPONDENT
69.  Except as 'specifically provided in this Order, including but not limited to,
Section 1., Paragraph 4 and this Section XXI., Reépondent reserves all rights, claims,

privileges, and defenses it may have. Respondent’s failure to specifically reserve a
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‘ pérticulaf right, pﬁvilege or defense herein shall not be construed as a waiver of that
right. | |
| 70.  Respondent covenants not to sue and dgrees not to assert any claims or
causes of action against the EPA; or its confractofs or employees, with respect to the
| Work, Future Response Costs, or this Order, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
' Substance Superfund established by 26 U.S.C. § 95\07’, based on Sections 106(b)(2), 107,
111,112, vor 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or
any other provision of law; |

b. any claim érising out of response actions at or in connection with
the Work, including any claim under the United States Constitution, thé Oregon State
Constitution, the ’fucker Act; 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 -
U.S.C. § 2412, as amended, or at common law; or

‘¢ any claim against the EPA pursuant to S-ections 107 and .1 13 o_f

: CERCLA, 4.2 tJ.S.C. §8§ 9607 and 96‘13, reiating to the Work.
" 71. a. Except as provided .in Paragrapi 81 (Waivgr of Claims), the.se
covenants not to éue shail not apply in‘the event the United States brings a cause of action
- or issues an ordér pursuant to the reservations set fqrth in Paragraphs 67(b), (c) and (e) -
(g), but only to the extént that Respondent’é claims arise froni the same respoﬁse action,
response costs; or damages that the United States is seeking pursuant to the applicabie
reservation . |

b. The Respondent reserves, and this Order is without prejudice to,

claims against the United States, subject to the provisibns of Chapter 171 of Title 28 of
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the United States Code, for money darﬁages for injury or loss of property or personal
injury or death caused by the negligent or wrongful act or omission of any employee of
the United States while acting within fhe scope of his office or employment under
circumstanées where the United States, if avpn'vate person, would be liable to the.
claimant in accordance with the law of the place where the act or omissiqn occurred.
However, any such claim shall not include a claim for any da.mages causéd, in whole or
in part, by the act 6r omission of any person, includiﬁg any contractor, who is not a
féderal employee as that term is defined in 28 U.S.C. §2671; nor shall any such claim
include a claim based on EPA’s selection of resE)onse actions, or the oversight or
approval of the Settling Defeqdants’ plans or activities. The foregoing applies only to
claims which are brought pursuant to any statute other than CERCLA and for which the
waiver of sovereign immunity is found in a statute other than CERCLA.

72 .N'ot.hing in this Agreemenf shall be deemed to constitute approval or
| preauthbrization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. §
9611, or 40 C.F.R. § 300.700(d).

XXII. OTHER CLAIMS

73. By issuance of this Order, the United States and EPA assume no liability
for injuries 6r damages to persons or property resulting from any acts or omissions of -
Respondent. The United States or EPA shall ﬁot be deemed a party to any contract
entered into by Respc;ﬁdent or its directors, officers, employees, agents, succeésors,
representatives, assigns, contraétors, or consultants in carrying out actions pursuant to

this Order.‘
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74.  Except as expressly provided in Section XIX (Covenant Not to Sue by
EPA), nothing in this Order censtitutes a satisfaction of or release from any claim or
cause of action against Respondent or any person not a party fo this Order, for any
liability such person may have under CERCLA, other statutes, or common law, including
"~ but not limited to any claims of the United States for COSts, damages and interest under
Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and 9607.

75.  No action or decision by EPA pursuant to this Order shall give rise to any
vn'ght to judicial review, except as set forth in Section 113(h) of CERCLA, 42 U.S.C. §
9613(h).

XXIII. CONTRIBUTION PROTECTION

76. The Parties agree that Respondent is entitled, as of the Effective Date, to -
protection from contribution aetions or claims as pfovided by Sections 113(f)(2) and
122(h)(4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), for “matters addressed”
in this Order. The “matters addressed” in this'Order are the Work and Future Response
Costs related to the Removal Action Area only. Nothing-_in this Order precludes the
* United States or Respondent from asserting éhy claims, causes of action, or demands
~ against any persons not parties to this Order for indemnification, contribution, or cost
rec.overy.

77. Respondent agrees thdt with respect to any suit or claim for contribution
brought by it for matters rela.ted to this Order, it will notify EPA in writing no later than
60 days prior to the iriitiatien of sueh suit or claim. Respondent further agrees thet with
respect to any suit or claim for contribution brought against it for matters related to this

Order, it will notify EPA in writing within 10 days of service of the complaint on it. In
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addition, Respondent shall notify EPA within 10 days of service or receipt of any Motion
for Summary Judgment and within 10 days of receipt of any order from a court setting a
case for trial.

78. In any subsequent administrative or judicial proceeding initiated by the
United States for injunctive rélief, recovery of response costs, or other appropﬁate relief
relating\to the Removal Action Area, Respondent shall not assert, and may not maintain,
any defense or claim based upon the principles of waiver, res judicata, collateral estoppel,
issue preclusion, claim—Splitting, or other defeﬁses based 'upon any contention that the
claims raised by the United States in the subsequent proceeding were or should have been
addressed in this Order; provided, however, that nothing in this Paragraph affects thé
enforceability of the covenants not to sue set forth in this Order. -

XXIV. INDEMNIFICATION

79. | Respondent shall indemnify, save and hold harmless the United States, its
officials, agents, contractors, subcontractors, employees and representatives from any and
all claims or causes of action arising from, or on account of, negligent or other wrongful
acts or omissions of Respondent, its officers, directors, employees, agents, contractors, or
subcontractors, in carrying out actiqns pursuant to this Order. In addition, Respondent
agrees to pay the Uhited States all costs incurred by the United States, including but not
limited to attorneys fees and other expenses of litigation and settlement, /arising from of |
on account of claims m’adé against tﬁe United States based on negligent or other wrongful
acts or omissions of Respondent, its officers, directors, employees, agents, éontractors,
subcontractors and any persons acting on their behalf or under their control, in carrying

out activities pursuant to this Order. The United States shall not be held out as a party to
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‘any contract entered inté by or on behalf of Respondent in carrying out activities pursuant
‘to this Order. Neither Respondent nor any such contractor shall be considered an agent
of the United Stateé.

80.  The United States shall give Respondent notice of any claim for which 'the
United States plans to seek indemnification pursuant to this Section and shall consult
with Respondent prior to settling such claim.

81. Réspbn_dent waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States,
- arising from or on account of any‘ contract, agreement, or arrangement between
Respondent and any person for performance of Work on or relating to the Rerﬁoval
Action Area, including, but not limited to, claims on account of construction delays. In
addition, Respondent shall indemnify and hold harmless the United States with respect to -
any and all claims for damages or reimbursement aﬁsing from or on account of any
contract, agreement, or arrangement between Respondent and any person for
performance of Work on or relating to the Removal Action Area, including, but not
limited to, claims on accou}lt of construction delays. The waiver in this Paragraph does
not apply to any potential CERCLA cost recovery or cbntribution claims Respondent
» may have against the United States for response costs incurred in perférming Wéfk ﬁnder
this Order.

XXV. INSURANCE

82. Atleast7? days prior to cdnlrnencing any field work under this Order,
Respondent shall secure, and shall maintain for the duration of this Order, comprehensive

general liability insurance and automobile insurance with limits of 1 million dollars, per
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occurrence, plusurnbrella insnrance in excess of the comprehensive general liability and
automobile liability coverage in the amount of 4 million dollars per occurrence. Within
the same time peri'od, Respondent shall provide EPA with certificates of such insurance
and a copy of each insurance policy. In addition, for the duration of the Order,
Respondent shall satisfy, or shall ensure that >its centractors or subcontractors satisfy, all
applicable laws and regulations regarding the provision of worker’s comnensation
insurance for all persons performing the Work on behalf of Resnondent in furtherance of
this Order. If Respondent demonstrates by evidence satisfactory te. EPA that any
contractor or subcontractor maintains insurance equivalent to that described above, or

insurance covering some or all of the same risks but in an equal or lesser amount, then '

: Respondent need provide only that portion of the insurance described above which is not

maintained by such contractor or subcontractor.

XXVI. FINANCIAL ASSURANCE

83.  Within 30 days of the Effective Date and on the anniversary of the
Effective Date every year thereafter until Notice of Completion ef Work in accordance
with Section XX VIII below is received from EPA, Respondent ehall establish and
maintain financial secuﬁty for.’ the Work under this Order. Within 30 days of the
Effective Date, Respondent' shall establish nnd rnaintain a sure_ty bond in the amount of
$.07 million until the EE/CA is finalized and the Action Mernorandum is issued. Within
30 days of the issuance of the Action Me'morandum, Respondent shall establish and
maintain financial security in the amount of the estimated cost of the remonal action

selected in the Action Memorandum. Financial security for the cost of the removal

-action under this Order shali be established in one or more of the following forms:
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a. ~ A surety bond guaranteéing performance of the work;

b. = One or more irrevocable letférs of credit equaling the total
estimated cost of the work;

C. A trust fund;

d. A demonstration that Respondent satisfies the requirements of 40
C.F.R. Part 264.143(f).

84. If Responder-lt seeks to demonstrate its ability to complete the work by
means of the financial test pursuant to Parggraph 83.d of this Section, it shall resubmit
sworn staterﬁents conveying the information required by 40 C.F.R. 264.143(f) annually,
on the anniversary of the Effective Date. In the event ihat EPA determines at any time
that the financial assurances provided pursuant to this Section are inadgquate, Respondent
shall, within 30 days of receipt of notice of EPA’s determihation, obtain and present to-
EPA for approval one df the other forms c‘)f‘ financial assurance listed in Paragraph 83 of
this Section. Respondent’s inability to demonstrate financial ability to complete the wo_'rk.
.shall not excuse performance of any activities required under this Order.

85. If, after the Effective Date, Respondeﬁt can show that the estimated cost to
complete the remaining work has diminished below the amount set forth in Paragraph 83
| of fhis Section, Respondent may, on any anniversary date of the Effective Date, or at any
other time agreed to by the Parties, reduce the amount of the financial security provided
under this Section to the estimated cost of the remaining w.ovrk to be performed.
'Res.pondent shall submit a proposal for such reduction to EPA, in accordance with the

- requirements of this Section, and may reduce the amount of the security upon approval
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by EPA. In the event of a dispute, Respondent may reduce the amount of the security in
accordance with the written decision resolving the dispute.

86.  Respondent may change the form of financial.assurance provided under
this Section at any time, upon notice to and approval by EPA, provided that the new form
of assurance meets the requirements of this Section. In the event of a dispute,
Respondent may chahge the form of the financial assurance only in accordance with the

written decision resolving the dispute.

XXVII. MODIFICATIONS

87. EPA may determine that in addition to tasks defined in the SOW, or ini_tial
approved work plans, other additional work may be nécessary to accomplish the
objectives of the removal action. EPA may request in writing Respondent to perform
these response actions and Respondent shall cohfirrﬁ its willingness to perforfn the
additional work, in writing, to EPA within 14 days of receipt of EPA’s request, or
Respondent may invoke dispute resolution in accordance with S,éction XVI. Subject to
EPA resolution of any dispute, Respondént shall implement the additional tasks which
EPA dc.:terrnines are nécessary. Any other requirements of this Order may be modified in
writing by mutual agreement of the parties.

88. If Respondeht seeks permission to deviate from any approved work plan
or schedule or the Statement of Work, Respondent’s Project Coordinator shall submit a
written fequest to EPA fof approval outlining the proposed modification and its basis.
Respondenf may not proceed with the requested.deviation until receiviﬁg written

approval from the EPA Project Coordinator pursuant to Paragraph 22.
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by EPA. In the event of a dispute, Respondent may reduce the amount of the security in
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this Section at any time, upon notice to and approval by EPA, provided that the new form
of assurance meets the requirements of this Sectjon. In the event of a dispute,
Respondent ﬁay chahge the form of the financial assurance only in accordance with the

written decision resolving the dispute.

XXVII. MODIFICATIONS |

87. EPA may determine that in addition to tasks defined in the SOW, or initial
approved work plans, other additional work may be necessary to accompljsh the
dbjectives of the removal action. EPA may request in writing Respondent to perform
these response actions and Respondent shall coﬁfirm its willingness to perforfh the
additional work, in writing, to EPA within 14 days of receipt of EPA’s request, or
Respondent may invoke dispute resolution in accordance with S,éction XVL Subject to
EPA resolution of any dispute, Respondent shall implement the additional tasks which
EPA détermines are nécessary. Any other requirements of this Order may be modified in
writing by mutual agreement of the parties.

88. If Respondeht seeks permission to deviate from any approved work plan
or schedu_le or the Statement of Work, Respondent’s Project Coordinator shall submit a
‘written fequest to EPA fof approval outlining the proposed modification and its basis.
Respondent may not proceed with _the requested'deviation until receiviﬁ g written

approval from the EPA Project Coordinator pursuant to Paragraph 22.
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89. No informal advice, guidance, suggestion, or comment by the EPA Project
Coordinator or other EPA representatives regarding reports, plans, specifications, |
schedules, or any other writing submitted by Respondent shall relieve Respondent of its
obligation to obtain any formal approQal required by this Order, or to combly with all

requirements of this Order, unless it is formally modified.

XXVIII. NOTICE OF COMPLETION OF WORK

90. Upon the request of Respcndent or on its own initiative, EPA may deter-
mine, after its review of the Final Removal Action Completion RepOrt, that all Work has
been fully performed in accordance with this Order, with the exception of any continuing.
obligations required by this Order, including post—refhoval site controls and monitoﬁng, if
any, payment of Future Response Costs, or record retention, and EPA will provide
written notice to Respondent. EPA will use best efforts. to respond to Respondent’s
requesf in a timely manner. If EPA determines that any such Work has nof been
completed in accordance with this Order, EPA will notify Respondent, provide a list of
the deficiencies, and require that Respondent correct such deficiencies,.o’r modify the
Removal Action Work Plan, if necessary. Respondent shall correct the deficiencies or, if
appropriate, implement the modified and approved Work Plan, and shall submit a
modified Final Removal Acti:)n Completion Report in acccrdance with the EPA notice,
subject to its n ght to invoke dispute under Section X VI of this Order. Fail'ure by
Respondent to implement the approved modified Work Plan shall be a-violation of this
Order. This Order sh-all be terminated 1f all long-ienn obligations and uncompleted

~ Work required by this Order is included in a consent decree with Respondent and/or other

persons and entered as a final judgment.
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XXIX. SEVERABILITY/INTEGRATION/APPENDICES

91. If a court issues an order tl}_at invalidates any provision of this\Order or
finds that Respondent has sufficient cause not to comply with one or more provisions of
this Order, Respbndent shall remain bound to comply with all provisions of 4this» Order
not invalidated or determined to be subject to a sufficient cause defense by the éourt’s
rorder.

92.  This Order and its appendices and attachment éonstitute the final,
complete and excluéive agreement z‘md understanding among the Parties with reépect to
the settlement embodied in this Order. The parties acknowledge that there are no
representations, agreemehts or understandings relating to the settlement ofher than those
expréssly contained in this ,Ordér. The following appendices are attached to and
incorporated into this Order:

a. Appendix A: Map generally depicting the upland portion of the

Arkema Site and tﬁe preliminary boundaries of the Removal Action Area.

b. Appendix B: Statement of Work
c. Attachment 1. Tribal Cost Documentétion .Template

XXX. EFFECTIVE DATE

93.  This Ordeér shall be effective on the day it is issued by EPA. The
undersigned representative of Réspondent certifies that (s)he is fully authorized to enter

into the terms and conditions of this Order and to bind Respondent. |

XXXI. NOTICES AND SUBMISSIONS_

94.  Documents including work plans, reports,l approvals, diéapprovals, and

other correspondence required to be submitted under this Order, Shall be sent to the
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individuals at the addresses specified be]dw in the fo_rinaf indicated. All agencies and
govefnments are ré:spo'nsible for giving written notice of a cﬁange to Respondent‘and the
other parties. All notices and subimissions shall be considered effective one Business day
after receipt by Respondent’s Project Coordinator, unless otherwise provide‘d.

a. One (lj copy of EPA corr_espondence or other communications to
Respondent’s Project Coordinator in-electronic form and hardcopy:

S b. Three (3) hardcopies of documents to be submitted to EPA shall be
forwarded to: -

Sean Sheldrake

-U.S. Environmental Protection Agency
1200 Sixth Avenue, ECL-111
Seattle, Washington 98101

Respondent shall also submit such documents in electronic form to

sheldrake.sean @epa.gov or via CD-ROM.

: c. ‘One (1) hardcopy of documents or electronic file shall be
submitted to DEQ:

James M Anderson ' f
DEQ Northwest Region

2020 SW Fourth Ave, Suite 400

Portland, Oregon 97201
anderson.jim@deq.state.or.us

Electronic file or CD-ROM transmissions to the following contacts:
d. Oregon Departmént of Fish & Wildlife:

Rick Kepler

Oregon Department of Fish & Wildlife

2501 SW First Avenue :
Portland, Oregon 97207 R
rick.j.kepler@state.or.us

. €. NOAA:
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Rob Neely

Coastal Resources Coordmatlon

- c¢/o EPA Region 10

1200 Sixth Avenue (MS ECL-1 17)
- Seattle, WA 98101
neely.rob@epg.gov

 Dr. Nancy Munn
NOAA Fisheries
525 NE Oregon Street, Suite 500
Portland, Oregon 97232-2737
nancy.munn@noaa.gov

Jeremy Buck

US Fish & Wildlife

2600 SE 98th Avenue, Suite 100
Portland, Oregon 97266
jeremy_buck@rl.fws.gov

Kemper McMaster, State Supervisor
U.S. Fish and Wildlife Service
Oregon Fish and Wildlife Office
2600 SE 98th Ave., Suite 100
Portland, Oregon 97266
Kemper_McMaster @fws.gov

U.S. Department of Interior:

Preston Sleeger

Regional Environmental Officer
Pacific Northwest Region

500 NE Multnomah St., Suite 356
Portland, Oregon 97232

reopn @mindspring.com

Confederated Tribes of the Warm Springs Reservation of Oregon:

- Brian Cunninghame

5520 Skyline Drive

Hood River, Oregon 97031
- cunninghame @gorge.net

Confederated Tribes and Bands of the Yakama Nation:
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Paul Ward
Yakama Nation

isheries Management Program
P.O. Box 151
4690 SR 22
Toppenish, Washington 98948
pward@ yakama.com

J- Confederated Tribes of the Grand Ronde Community of Oregon:

Pete Wakeland

Confederated Tribes of the

Grand Ronde Community of Oregon
47010 SW Hebo Road

Grand Ronde, Oregon 97347
pete.wakeland @ grandronde.org

k. Confederated Tribes of the Siletz Indians:

Tom Downey

Environmental Specialist -
Confederated Tribes of the Siletz Indians
P.O. Box 549

Siletz, Oregon 97380
tomd@ctsi.nsn.us

1. Confederated Tribes of the Umatilla Indian Reservation:

Audie Huber _

Confederated Tribes of the Umatilla Indian Reservation
Department of Natural Resources -

73239 Confederated Way

Pendleton, Oregon 97801

audiehuber@ctuir.com

m. Nez Perce Tribe:

Joe Oatman

Nez Perce Tribe

P.O. Box 365
Lapwai, Idaho 83540
joeo@nezperce.org

n. Environment International Ltd.:

Jean Lee, PE

Environment International Ltd.
5505 34™ Avenue, N.E.
Seattle, Washington 98105
Jean.lee @envintl.com
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XXXI. ADMINISTRATIVE RECORD AND PUBLIC COMMENT

95. EPA will determine the contents of the administrative record file for selection of
the removal action. In accordance with this Order and the SOW, Respondent shall submit
to EPA documents developed during the course of the EE/CA upon which selection of the
response action may be based. Respondent shall assist EPA, as requested, before and
during the comment period with its community relations activities concerning the EE/CA.
At EPA’s request, Respondent shall establish a community information repository to house
one copy of the administrative record. In accordance with 40 CFR §§ 300.415(m)(4) and
300.820, EPA will provide a public comment period of not less than 30 days on the EE/CA
and the proposed removal action. After considering public comments received, and
reviewing additional data or analyses required to complete the EE/CA, if necessary, EPA

will select a final removal action.

It is so ORDERED and Agreed this ZTH’day of __JUne _2005.
By:

SWia Kawabata

ECL Unit Manager

U.S. EPA, Region 10
Agreed this 16th  day of June , 2005.
For Respondent Arkema Inc.

Gerard Robert

Printed Name
Senior Vice President Manufacturing and Regulatory Services
Title
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'~ APPENDIXB
' STATEMENT OF WORK

ARKEMA REMOVAL ACTION
PORTLAND HARBOR SUPERFUND SITE
PORTLAND, OREGON

L _PURPOSE
The primary purposes of this Statement of Work (SOW) are: (1) to implement the
Administrative Order on Consent for Removal Action (AOC); (2) facilitate and expedite
the feasibility study and implementation of controls on upland sources to the Wlllamette
River; and (3) expedite the characterization, feasibility study, cleanup alternatives

- analysis, and performance of cleanup on the principal threat 1n the intertidal area and

: subrnerged lands on and ad]acent to the Arkema Site.

The removal action will identify the areal extent of the project, which will become the -
‘Arkema Removal Action Area (RAA). Beyond the RAA, the removal action will not
address all contamination and releases of hazardous substances from the Artkema Site that
may be posing unacceptable risks to human health and the environment. The river-wide
Portland Harbor Superfund Site cleanup will address releases of hazardous substances -
from the Arkeina Site beyond the RAA ’ - ‘

Removal ACthl’l ‘Objecnves shall mclude,- at a minimum:

1. 'Reduce human health risks to acceptable levels from direct contact with and incidental

ingestion of chemicals of concern (COCs) in sediments and riverbank within the RAA.

2. Reduce COC concentrations in sediments and riverbank within the RAA to levels that

will result in acceptable risks to humans that eat ﬁsh and shellﬁsh from the Willamette
“River. -

3. Reduce human health risks to acceptable levels frorn direct contact with and mmdental

ingestion of water with COCs within the-RAA. :

4. Reduce ecological risks from contact with and 1ngest10n of COCs in sedlments or-

riverbank material or prey within the RAA to acceptable levels. :

5. Reduce ecological risks to acceptable levels from contact w1th and 1ngest10n of water

with COCs within the RAA.

6. Eliminate the potential for migration of contammants at unacceptable levels from the

RAA to the Willamette River. :

7. Reduce contaminant flux from uplands, riverbank, and sediments so that

recontammatlon of any sediment or riverbank caps put in place does not occur.

The Work to be completed under th1s SOW shall include preparatlon dehvery, and
implementation of the followmg

1. Engineering Evaluation/Cost Analysis (EE/CA) Work Plan (draft and final); -




2. ‘Removal Action Area Characterization Report(s) (draft and final);

3. ‘Engineering Evaluation/Cost Analysis (EE/CA) Report (draft and final); -~

4. Biological Assessment (BA) and Clean Water Act (CWA) (Section 404) :

~° Analysis Memorandum; ~
-5. Removal Action Design Documents (conceptual, pre- flnal and ﬁnal) '
6. Removal Action Work Plan (draft and final);
7. Implementation of Removal Action; :

8. Removal Action Completion Report (draft and final);

9. Long-Term Monitoring and Reporting Plan (if- appropnate) and

10 Commumty Involvement Activities

Removal activities shall be completed in accordance With Table 1 of this SOW.

The Respondent will coordinate meetings and/or teleconferences with EPA, DEQ, the
Tribes, and the Natural Resource Trustees to discuss the status of work described in this
SOW. After approval of the EE/CA Work Plan, such meetings shall be monthly, if -
needed. DEQ, the Tribes and the Trustees will submit their comments to EPA. EPA erl
provide the comments to Respondent that Respondent is to address. Respondent will
‘coordinate quarterly meetings with EPA and DEQ and/or written updates will be .
provided in place of a meetmg regardm g upland source control actions on the Arkema -
Srte ' .

IL. WORK TO BE PERFORNIED BY RESPONDENT

Deliverables specified in this SOW shall be consistent with “EPA S Gu1dance on

" Conducting Non-Time-Critical Removal Actions under CERCLA” (EPA/540/R-93/057,
OSWER 9360.0-32). Work to be completed under this SOW shall also include activities
~ ‘necessary to achieve the objectives, criteria and performance standards contained in this
SOW, or any work plan, report, or other deliverable approved under the AOC and this
SOW. Work to be completed under this SOW shall, to the extent practicable, be
consistent with the Portland Harbor Superfund Site RI/FS, and contnbute to the efﬁcrent'
performance of the long -term remed1al actlon '

Respondent shall complete the followmg tasks

1 Engmeermg Evaluatlon/Cost Analys1s (EE/CA) ‘Work Plan

Respondent shall subrrnt an EE/CA Work Plan that will 1nclude a summary of exxstlng
‘information, a project work plan a Samplmg and Analysrs Plan (SAP) and a Health and ,
. Safety Plan (HASP).

' The EE/CA Work Plan'shall include, at a minimum, the following information:

e Introduction/Purpose;




Brief descrrptlon of the Arkema Removal Action Area charactenstlcs 1ncludmg
ecologlcal and physical charactenstrcs o

- Identification of historic and ongoing sources of contamination to the Arkema
Removal Action Area, including past and present operatlons drainage, dlscharges
: groundwater seeps or other releases =

Summary of existing information on upstream and upland-contamination sources that
" have the potential to contaminate the Removal Action Area, including a description
of environmental investi igations, environmental cleanups and planned upland source
control measures that are being conducted under agreements with DEQ as the lead
agency. The summary of upland source control measures being conducted must .. ~
~ contain a schedule for implementation to be completed prior to the EE/CA;

Arkema historical inforrnation including dredging historyv and identification-of past
and present property owners, operators, and major tenants as well as owners and

operators of all imme’diately_ adjacent upland properties;

Summary of current facility operations and potential access or operatlonal constraints -

- on Work Plan 1mplementat10n

Descnptlon of the nature and extént of contamination in the Arkema Removal Action
~ Area, to the extent known, including a summary of ex1stmg sediment quahty data
with a companson to: : ,

) Exrstmg ecologrcal sedlment quahty guldehnes that represent a range of levels

mcludmg, but-not limited to, low or no effects (e.g., Threshold Effects
.Concentrations [TECs], Threshold Effects Levels [TELs], Effects Range Low

- [ERLSs]), as well as levels at which some effects are expected (e.g., Probable - - .
Effects Concentrations [PECs], Effects Range Medium [ERMs]). Existing
chemistry data will be reviewed to establish Category 1 and Category 2 data. . -
categories in accordance with the Portland Harbor RI/FS protocols;

o ~ 2) Estimated risk-based sediment cleanup values for persistent bioaccumlative toxms :

(PBTs) that protective of humans and wildlife that consume aquatlc brota from -
the Willamette River; and :

3) - Sediment cleanup values that are protective of humans from direct contact with,

" and m_cldental ingestion of, chemicals of concern in sediments, riverbank and -
water. Existing sediment data should be plotted on site maps. Locations with -
sediment concentratlons above the risk based levels in (1),(2), and (3) above ,

' should be indicated on these maps. "

Summary of reSults from sediment toxicity testing conductedto date;

: 'A process for developmg a cultural resources survey, and a process for developmg
procedures to protect and address such cultural resources;




o Identification of Removal Action Objectives (RAOs) potential Applicable or
. Relevant and Appropriate Requirements (ARARs) and To Be Considered (TBCs) for
~ the Arkema Removal Action Area;’

* A description of the analy51s to be conducted to determine disposal facility or
- containment options for contaminated sediment;’ '

e A detailed conceptual site model‘that shows the relationship of the contaminant -
plumes including, but not limited to: pH variations, hexavalent chrome, perchlorate,
‘monochlorobenzene, DDT, and salinity gradients, starting in the uplands and
continuing through the riverbank, and into sediment in the river, to the full extent of

 the data available at the time of subrmttal and :

g | Other information (including maps and figures) necessary to gain a general
~-understanding of the Arkema Removal Actlon Area.

Respondent shall also identify' data gaps that will be filled by the collection and analysis
of field data. Investigation activities will focus on problem definition and will result in
. data of adequate quality and technical content to evaluate the followin g
‘e Nature, extent, and volume of riverbank and sediment contamination including the -
degree to which riverbank and sediments will need to be removed that represent the
principal threat of contamination, an ongoing source of contaminants to the river, and -
- which may represent a recontamination risk to any cap put in place

o Potential human health and ecological I'lSkS resultmg from sediment and surface
water contammatlon ’ S . :

L e Engineering characteristics of the Removal Action Area including sediment ‘
‘ consistency, dredgeability, potential slope stability issues related to dredging, and.
' potential sediment consolidation issues associated with capping; :

e Potential water quality effects assocrated with dredging, p111ng removal sheet plle
" installation, capping, or dlsposal technologies;

. Technologies for sediment remediation‘ including capping, dredging, treatment, _
- including any necessary treatability testing, and disposal (on-site and off—site)'

e If necessary, assessment of hydraulic control measures, mcluding a sheet pile wall
" keyed into bedrock across the site, should they be necessary to reduce the -
recontamination risk to the in-water work (riverbank and sediment cleanup); and

K 'Potentlal 1mpacts to threatened or endangered species, other biologlcal receptors and
the potential habitat benefits and 1mpacts of the removal action »




The procedures Respondent plans to irnplement when conducting all field activities will
be detailed in the SAP for the specific field activity. The initial SAP will be included in

the EE/CA Work Plan. The SAP for any field activity will ensure that sample collection

and analytical activities are conducted in accordance with technically acceptable

protocols and that data meet data quality objectives. A SAP provides a mechanism for - '

. planning field activities and consists of a Field Sampling Plan(FSP) and a Quality.
- Assurance PI'O_]eCt Plan (QAPP) Details are prov1ded in Section III of this SOW.

Respondent shall also prepare HASP that is des1 gned to protect personnel from physical,
*chemical and other hazards posed by field samphng efforts. Details are set forth in
Section III of this SOW. o

Upon request by EPA, Respondent shall also submit copies of preVious studies or

sampling efforts conducted independently or under local, state or other federal authorities -

or agreements that are determined by EPA to relate to remedy selection under this Order.

' Additionally, Respondent shall continue to work under DEQ supervision on upland

~ source control actions related to the Arkema Site and that are threatening to bé released to
the Willamette River, which may include source identification, source prioritization,
documentation and tracking of source control plans and completed source control actions,
evaluating and documenting effectiveness of source control measures, and providing
input to EPA’s and DEQ’s decision as to effectiveness of source control in order to
implement the Removal Action. The goal is for significant upland sources to be
controlled to the greatest extent practicable before or during Removal Action

~ - implementation such that si ignificant post Removal Action recontarination is not

predicted. The EE/CA work plan shall contain a process and schedule for evaluation of

- the upland source control program. As a result of the evaluation, should it be determined

" that sources are not being controlled sufficiently to achieve the RAOs, this SOW
requires, upon notice by EPA, Arkema to conduct evaluation of hydraulic control
measures in the EE/CA, including, but not limited to, installation of a sheet pile wall,

_ such that this Removal Action may occur without the expectation of recontamination. A
- schedule for such evaluation will be included in the EE/CA work plan. ' '

- 2. Removal Acti'on Area Characterization Report

Respondent shall subrmt a Removal Actlon Area Characterization Report that mcludes
1nformat10n from ﬁeld samplmg events, including validated analytlcal results

The Removal Actlon Area Charactenzatlon Report shall mclude at a minimum, the
following sections: -

! .o | _IntroductiOn/Purpose;
"~ e Summaryof the field sampling effort that, at a rninimum, includes satmpling vessel

- information, field effort dates, a summary of the sample collection effort (e.g., surface
sediment, subsurface sediment, and surface water samples), field sample observations

}




(e:g., sediment descn'ptions), and a summary of sample and station locations.—
- including station depths (corrected to mean lower low water), station locations
(latitudes/longitudes and state plane coordinates), maps and figures;

. De.viations from the FSP;
* Summary of 'sarnple handling and shipment; and

e - Summary of all data, including a data validation report. Data from this effort shall be
“provided electromcally in a format cons1stent with other data already acqurred under -
the harbor—w1de study. ' \
e Description of the nature and extent of co_ntaminationlin the Arkema Removal Action
Area including a summary of existing and newly collected surface and subsurface
sediment quality data with a compan’son to: '

a. - Existing ecologlcal sed1ment quallty guidelines that represent a range of
levels including, but not limited to, low or no effects (e.g., Threshold
Effects Concentrations [TECs], Threshold Effects Levels [TELs], Effects

- Range Low [ERLs)), as well as levels at which some effects are expected
(e.g., Probable Effects Concentrations [PECs], Effects Range Medium
[ERMs)). Existing chemistry data will be reviewed to establish Category
1 and Category 2 data categones in accordance with the’ Portland Harbor
RI/FS protocols; : :

b. Estimated risk-based sednnent cleanup values for persrstent ‘

~ bioaccumlative toxins (PBTs) that protective of humans and wildlife that
consume aquatic biota from the Willamette and '

c. Sediment cleanup values that are protective of humans from direct contact. -

'with, and incidental ingestion of, chemicals of concern in sediments,

riverbank and water. : :
Ex1stmg sediment data should be plotted on site maps Locat1ons w1th sedlment
concentrations above the risk based levels in (1) 2), and 3) above should be 1nd1cated
* on these maps. : * -

‘Respondent shall submit the data val1dat1on report to EPA within 5 days of Respondent s
receipt of the data validation report from their contractor or in-house source. Information _
necessary for EPA to perform an independent review of the valldated data shall also be
prov1ded ’ .

3. Engmeermg Evaluatlon/Cost Analys1s (EE/CA) Report

Based on data obtamed in the prev1ous sampling efforts and work to be performed under .
- this SOW, and in cons1deratlon of EPA’s gu1dance for this removal actions’, Respondent

b Includmg, but not limited to: “Instltutlonal Controls: A Site Manager s Guxde to Identlfylng, Evaluatmg o
and Selecting Inst1tut10nal Controls at Superfund and RCRA Correcnve Action Cleanups,” (EPA 540-F-00- . -




.' ~ will prepare a technical briefing for EPA, DEQ, the Tribes and the Trustees on the
proposed removal alternatives that will be presented by Respondent in the EE/CA.

After the technical briefing, Respondent in cons1derat10n of comments recelved at the
techmcal bnefmg, will subrmt a first draft of the EE/CA

- The first draft EE/CA will be revised in response to EPA comments. A second draft
EE/CA shall be submitted to EPA for review and comment, or modification if requested -
by EPA. If requested by EPA, a final version of the EE/CA shall be submitted to EPA for
review and preliminary approval in accordance with the schedule set forth in Table 1 of .
this SOW. Upon preliminary approval of the EE/CA by EPA, the EE/CA will be
released for a formal public comment period. The EE/CA will contain the followmg
sections:

Executive Summary;
Introduction; :
Removal Action Area Characterization;

* The result of the analysis regarding the. post Removal Action recontammanon
potential of the Arkema Removal Action Area by (1) in water contaminated
sediments outside of the RAA and (2) upland sources of contamination, including

“whether source control actions will be sufficient or if additional actions may be

A required to control potential sources of si ignificant recontamination;

* - Procedures for addressmg and protectmg cultural resources in the Removal ACthI‘l _

. Area;

. Identlflcatlon of Removal Action Ob_]ectlves

o - Identification and Analysis of Removal Action Technologles

. e Identification and Analysis of Removal Action Alternatives, -including the

* identification and analysis of disposal facility or containment options and

incorporating the costs of any Removal Action and the alternatwe analys1s for any
proposed institutional controls, if applicable; '

e Comparative Analysis of Removal Action Alternatives, mcludmg upland hydrauhc '

control alternatives, if necessary; '

- e Recommended Removal Action Alternative, 1nc1ud1ng the selection of any needed

" disposal facility; : : o
e An assessment of the residual risk ant1c1pated after Removal ACthTl 1mp1ementat10n _
e Schedule for recommended Removal Action; and
o - Preliminary drafts of the Biological Assessment and Clean Water Act analys1s
v memorandum for the recommended Removal Action altematxve (see Sectlon 4
: below) ' :

A pubhc comment period of at least thirty (30) days is requ1red for the EE/CA and any ‘
. supporting documentation. Respondent shall assist EPA, as requested, before and during
the'comment period with its community relations activities concerning the EE/CA.

005), OSWER Dir. 9355.0-74FS-P, Sept. 2000; all guidances referenced in the AOC; or CERCLA :
guldances otherwise appropriate for the removal actlon alternatlves being considered.




‘Respondent shall also assist EPA in compiling.the Administrative Record before and
during the public comment period. If, based on public comments received, EPA
determines additional data or analyses are required to complete the EE/CA, Respondent
shall collect such data, or perform such analyses, as determined necessary by EPA.

4. Biological Assessment (BA) and Clean Water Act (CWA) (Sectlon 404) Analysns
Memorandum

In order to identify the presence of threatened, endangered, proposed or candidate
species, or their habitat, within the vicinity of the proposed Arkema Removal Action

Area, Respondent will prepare, for EPA approval, a draft BA to support compliance with -

the substantive requirements of the Endangered Species Act. The draft BA will :

characterize baseline conditions of existing habitat; address potential project impacts that B

the Removal Action may have on these species, their habitat, and their food stocks; and -
~ describe best management practices and conservation measures desi gned to avoid or
' minimize any negative impacts.

If dredging, capping, or other filling is a component of any of the alternatives,
Respondent shall submit a draft memorandum that provides sufficient information to
demonstrate compliance with the substantive requirements of Section 404(b) (1) of the
CWA. The memorandum shall document the information gathered regarding

" practicability and cost, long- and short-term impacts from all proposed alternatives,

minimization of adverse effects; and an analy51s of the need for any rmtrgatron
S. PI‘OJeCt Desrgn Documents _

: After EPA has selected a removal action for the Removal Action Area and set forth its
determination and selected action in an Arkema Removal Action Memorandum, '
Respondent shall prepare project design documents; including construction plans and
specifications, to implement the Removal Action and shall demonstrate that the Removal
Action design shall meet all objectives of any Action Memorandum or other EPA
decision document.- Respondent shall meet regularly with EPA prior to-and dunng

* development of design documents and provide EPA, for review and approval, thekey .
* technical documents that support the removal design (see below). Design documents, ,
including plans and specifications, shall be subrmtted in accordance W1th the schedule set
forth in Table 1 of this SOW : .

‘ 5.1 Conceptual Prefinal ‘and Final Designs :
'Respondent shall submit the followmg levels of des1 gn

. Conceptual de51gn when the des1gn effort is. 30 percent complete
e Prefinal design when the design effort is 90 percent complete; -
e Fmal desrgn when the design effort is 100 percent complete

. The ﬁnal des1gn shall fully address all EPA comments made on the prefmal desrgn




5.1.1 Conceptual (30 percent) Design shall 1nclude an overall explanatlon of the -
o followmg as appropnate : -

If the selected alternative includes capping, the conceptual design will show cappmg :

areas and conceptual slope and cap designs;

-If the selected alternative includes dredging, the conceptual desi gn wrll show

dredging areas and conceptual cut thicknesses and slope angles;

~ Proposed disposal technology (on-site or off-site) conceptual design 1nclud1ng general
‘disposal location, handling methods and transport approaches

~ Annotated outline of prefinal design analysis report

Annotated outline of plan drawings; -
'Annotated outline of specifications.

5.1.2 Preﬁnal (90 percent) Des1gn shall mclude three separate dehverables as follows '

Preﬁnal (90 percent) Design Analys1s Report '
Prefinal (90 percent) Construction Documents and Schedule
Prefmal (90 percent) Design Plans. - '

5.1.2.1 Prefinal (90 percent) Des1'gn Analens Report shall provide the design criteria

and the basis of design for the Removal Actlon Examples of the types of mformatxon to
- be included are described below:

Technical parameters and supporting calculations upon which the design will be

. based, including but not limited to design requirements for each remedial action

technology to be employed (e.g., dredgmg, cappmg)

If the selected altematlve 1ncludes cappmg

- appropriate phys1cal and chemical charactenstrcs of matenals to be used for

sediment capping and method for identifying and testlng clean source matenal
1nclud1ng acceptance cntena for such material; :

- determinations regarding potentlal propeller scour for capped areas;

- cap placement techniques;

If the selected alternative includes dredging and/or excavation:

— Identification of requirements for the contractor regarding the handling, transport -

- (including haul routes) and disposal of dredged or excavated sediments , including
identification of any best management practices, monitoring, and/or analyses
~ necessary to protect personnel from potential chemical hazards posed by this
‘Removal ‘Action (such act1V1t1es may be further descnbed in the contractor’s
HASP) :




- design dredge or excavation depths and overcut allowances dredged or excavated '
matenal volumes, and dredging or excavation techmques

- 1dent1flcat10n of potentlal locatlon(s) for disposal of dredged or excavated
sedlments '

- if the proposed disposal technology is an off-site upland landfill, the design
- documents will include descriptions of sediment transloading (from water
transport to land transport), stockpiling, dewatering, and overland transport;

- if the proposed disposal technology is an on-site near,shore Confined Disposal
Facility (CDF), the design documents will include fill closure approach, '
- hydrogeologic and contaminant transport evaluation for the fill, static and seismic
stability analyses, filling approach, consolidation analysis, and screenmg of other
potential sources of material for the CDF; :

. Descriptions of the analyses conducted to select the design approach, including a
summary and detailed justification of design assumptlons and verification that des1gn _
- will meet performance standards - '

‘e Access and easement requrrements and permit requlrements or substantive
requirements of perrmts

e Plan for reducing negatwe effects on the environment and cornmumty dunng the
construction phase(s); :

“e An outline of the long-term'monitoﬁng and reporting plan' and

e Analysis and recommendatlons on 1nst1tut1onal controls and/or engineéring controls
that may need to be 1mplemented to ensure the long-term effectiveness of the
Removal Action, including descriptions of how such controls would be implemented, . -

- . by whom, and under what circumstances such controls could be removed or _

- terminated (see “Instltutlonal Controls” OSWER 9355.0-74FS-P, EPA 540-F-00-005,

- - September 2000) ' s

o If appropriate conduct an update of the analysis regarding post Removal Action
‘recontamination of the Arkema Removal Action Area by upland sources of
contamination, mcludmg what source control actions have occurred since the EE/CA

“analysis and whether additional actions may be necessary to control potent1a1 sources
~ of significant recontamination. : : '

' _‘If the selected alternatlve includes capplng, the cap de51gn shall follow appropnate EPA

. guidance, including “Guidance for In-Situ Subaqueous Capping of Contaminated
. Sediments” (EPA 905-B96- 004). Performance of capping activities shall be consistent =
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‘,w1th federal regulatlons including the requrrements of Sections 401 and 404 of the CWA' .
and Section 10 of the Rivers and Harbors Act.

If the sel'ecfed alternative includes ’dredging, the performance standards shall be -
consistent with federal regulations, including requirements of Sections 404 and 401 of the
CWA and Sectlon 10 of the Rivers and Harbors Act.

5.1.2.2 Prefinal (90 percent) Construction Documents and Schedule, includin g:
. 'Construction plans‘/drawings/sketches'and required specifications;

e Proposed locatlons of processes/constructlon act1v1ty or specific requ1rements for .
such locations;.

. ® Schedule for constructlon and 1mplementat10n of the Removal Action that identifies
. major mllestones

5.1.2.3 Prefinal (90 percent) Design Plans, including:

e Draft Construction Quality Assurance Plan (see Section III of this SOW) which shall .
detail the remediation verification method and approach to quality assurance during
construction activities in the project area, including compliance with ARARs. The
Plan will describe the methods used to measure compliance with measurement quality
objectives (such as performance and method requirements), including target dredge or
excavation depths, if appropriate. The Plan will include, as an attachment, a Draft -

~ Removal Action Sampling and Analysis Plan (see Section III of this SOW), which’
~ shall mclude a field sampling plan and a QAPP. If the selected alternative includes.

' capping, performance monitoring will include characterization of in- place capping -

- materials (e.g., coverage and thickness). If the selected alternative includes dredgmg

- or excavation, performance monitoring will be performed to confirm that dredged or -

. excavated material is properly staged, dewatered, and transported to a suitable
d1sposa1 site; and that field constructlon actlvmes are properly sequenced

e Draft Water Quahty Momtormg Plan and its assoc1ated Quahty Assurance Project
Plan and HASP (see Section III of this SOW), which shall detail water quality '
monitoring to confirm that water quality standards as defined by substantive
requirements of CWA Section 401 water quality certification for compliance with the
requirements in CWA Section 404(b)(1) guidelines are met (or ensure approval to
allow temporary exceedances of water quality standards has been received) during

- any capping and dredging operations and where return-water from barges or de- B
~ “watering (as appropriate) may affect the water column. The plan shall describe the
~ specific water quality monitoring requirements, including a schedule; sampling '
‘locations; sampling intervals; sampling equipment and parameters; analytical
~ methods; key contacts; reporting requirements (including daily reports); daily
- contacts for notifications of any exceedances; result summaries; and draft and final
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- Water Quality Momtormg reports. A QAPP and a HASP spemflc to water quahty
momtonng shall be 1ncluded in this dehverable _

5.1.3 Final (1 00 percent) Design: .
The lOO percent Final Design submittal shall include the following:

Final De31gn Analysis Report

Final construction documents and schedule

Final Design Plans; '

Operation, Maintenance, and Momtonng Plan

Final cost estimate for the Removal Action and estimated cost for long-term '
monitoring; and o
» Final schedule.

6. Removal Action Work Plan -

Respondent shall prepare a Removal Action Work Plan that outlines the implementation
~ of the selected Removal Action alternative, including how construction activities are to
‘be implemented by Respondent and coordinated with EPA. The Work Plan shall include,
at a minimum, the following elements that are consistent with and 1mp1ements the
approved final design: : : '

e Removal action project plan describing the sequence of activities;
e . A description of how the 'removal action implements. the final design;

e Schedule of activities for completlon of the Removal ACthH 1nc1ud1ng 1nspect10ns
meetmgs and documents referenced in th1s task

' 'Remedlal action HASP that is des1 gned to protect personnel from phys1cal cherrncal ’
and other potentlal hazards posed by this Removal Action;

e Construction quahty assurance plan (CQAP) and statement of qualifications (for the
construction contractor). The CQAP will describe in detail the methods for direct - -
-measurements to be made during construction to ensure RAOs and performance '
‘ standards will be met; S :

‘e Remedial action environmental protection plan;
e Procedures for processin g design changes and securing EPA review and approval of.
such changes to ensure changes are con51stent with the objectives of thls Removal |

Actlon

e Procedures for coordmatmg with EPA regardlng comphance with EPA’s Off-Slte '
Rule, as appheable _ :




" The HASP shall follow EPA guidance and all OSHA requirements as outlined in 29
C.F.R. 1910 and 1926. Respondent may utilize existing HASP project documents or
other company/contractor HASPs provided that Respondent demonstrates the HASP has
been modified, as necessary, or otherwise sufficiently addresses the activities covered by
this SOW. Draft and Final versions of the Removal Action Work Plan shall be submitted
to EPA for review and approval.in accordance with the schedule set forth in Table 1 of
this SOW.

7. Implementation of Removal Action

'As described in Table 1, Respondent shall provide notification to EPA thirty (30) days
prior to initiation of fieldwork to allow EPA to coordinate field oversight activities.

" Respondent shall complete the sediment Removal Action in accordance with the
approved Final Design documents and Removal Action Work Plan. The followmg
act1v1t1es shall be completed in constructing the Removal Action. -
EPA and Respondent shall participate ina preconstruction meeting to:
. Revrew methods for documenting and reportln g data, and compliance with

" specifications and plans including methods for processing design changes and

~securing EPA review and approval of such changes as necessary, _

s Review methods for distrlbutmg and»stor‘ing documents‘and» reportsﬁ
e " Review wbrk area seculity and safety protocols, as appropriate;

e Demonstrate that construction management is in place and discuss any appropnate

. modifications of the CQAP to ensure that project specific considerations are
. addressed; :

e Discuss methods for direct measurement 1nc1udmg confirmation sampling of
constructlon work to be used to ensure performance standards are met;

e If requested conduct a Removal Action Area tour in the project area to verify that the

) design criteria, plans, and specifications are understood and to review material and
equipment storage locations as appropnate :

. If appropriate, conduct an update of the analysis regarding post Removal Ac'tion: -
recontamination of the Arkema Removal Action Area by upland or upstream sources
of contamination, including.what source control actions have occurred since the

EE/CA analysis, whether additional-actions and/or schedule delays may be necessary' :

to control potential sources of s1gn1f1cant recontamination. _
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Respondent shall transmit (electronically) draft key points and action items of the = .
. preconstruction meeting to all parties identified in Section XXX of the AOC within seven -

(7) days of the meeting. Respondent shall submit final key points and action items.of the
~ preconstruction meeting to all parties identified in Section XXX of the AOC within
fourteen (14) days of the meetmg : :

- Pursuant to the CQAP, monthly reports shall be prepared and sublmtted (electromcally)

- to EPA for review during the Removal Action. Monthly reports shall include work
performed, problems encountered and‘solutlo_ns proposed, water quality monitoring =~ ..
- results, and work to be performed during the following week. If applicable, Respondent
shall inform EPA of the off-site disposal facility proposed to receive any debris or
dredged/excavated materials from the Arkema Removal Action Area.

Within seven (7) days after Respondent makes a preliminary determination that
construction is complete, Respondent shall orally notify EPA for the purposes of
scheduling a final inspection and/or meeting. Within fourteen (14) days after the final
inspection and/or meeting, Respondent shall send a letter to EPA stating that construction
is complete and responding to any outstandmg issues that were raised by EPA during the
E fmal inspection/meeting. - :

_ 8.' Removal Action Completion Report

Within 90 days after completion of the construction phase of the Removal Action,
Respondent shall submit for EPA review and approval a Removal Action Completion - -
Report. This report shall contain a descnptlon of the Work described in the Removal
. Action Work Plan and the Work that was actually performed. In the report, a registered
professional engineer and Respondent shall state that the Removal Action has been ,
“constructed in accordance with the design and specifications. The report shall provxde as-- ..
built drawings, signed and stamped by a professional engineer, showing the area and
~ depth of the location remediated. The final report shall include a listing of quantities and
- types of materials removed off-site or handled on-site, a listing of the ultimate
destination(s) of those materials, a presentation of the analytical results of all sampling
* and analyses performed (including a map showing the locations of any confirmatory
samples), and accompanying appendices containing all relevant documentation generated
during the Removal Action (e.g., manifests and permits). All analytical data collected
under this AOC shall be provided electronically to EPA. The final Water Quality =~ | _
~ Monitoring report may be submitted as an appendix to the Removal Action Completion
~ Report. This Removal Action Completion Report shall contain a description of any
~ institutional controls that are in place, or engineering controls that are ﬁe’cessary to
. sustain the integrity of the Removal Action, along with copies of any agreements or other"
documents uscd to estabhsh and 1mplement such controls.

The final repon shall also 1nc1ude the following certlﬁcatlon 51gned by a person who
superv1sed or directed the preparation of that report: '
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“Under penalty of perjury under the laws of the United States, I certify that to the
best of my knowledge, after appropriate inquiries of all relevant persons involved =
in the preparation of the report, the information submitted is true, accurate, and

- complete. T am aware that there are si ignificant penalties for submlttmg false
1nformatron 1nclud1ng the possibility of fine and 1mpr1sonment

9. Long-Term Momtorlng and Reportlng Plan

i 1dent1f1ed as a component of the selected altematrve Respondent shall prepare a Lon g-
- Term Monitoring and Reporting Plan for the Arkema Removal Action Area. The Long-
Term Monitoring and Reporting Plan shall include inspections and analyses to monitor
the Removal Action implemented at the Arkema Removal Action Area, 1ncludmg the

_mstrtutlonal controls contained in the Action Memorandum. :

If required, the Long-Terrn Monitoring and Reporting Plan shall describe monitoring
objectives, an overview of the monitoring approach, design of the monitoring program
(e.g., sampling strategy, station locations and replication, field sampling methods,
laboratory methods), data analysis and interpretation, reporting requirements, anda
schedule. The Plan shall include, as appropriate, visual inspection, bathymetric survey,
- sediment deposition monitoring, chemical monitoring, and sediment samples in capped
areas and non-capped areas (including excavated areas) to monitor for recontamination.
Data from long-term monitoring shall be assembled into reports and submitted to EPA in
dccordance with the schedule set forth in the Long-Term Monitoring and Reporting Plan.
- Based on long-term monitoring results, EPA shall determine if future response actions
are needed to achieve the cleanup objectives.

10. Community Involvement Activities -

If requested'by EPA 'Respondent shall provide information supporting EPA’s community

" involvement programs related to the Work performed pursuant to this Order, and shall’
© . participate in public meetings which may be held or sponsored by EPA to explain

activities at the Removal Action Area or concerning Work performed pursuant to this .
Order EPA will coordmate its commumty outreach efforts with DEQ.

1I1. CONTENT OF SUPPORTING PLANS

1.- Sampling and AnalySis Plan

' Respondent shall develop a project- spemﬁc SAP, or if multlple rounds of samphng are to
occur, a field sampling round-specific SAP, comprising-an FSP and a project-specific or -
field sampling round-specific QAPP for sarhple analysis and data handling for samples

collected at the Removal Action Area. The SAP shall be based upon the AOC SOW and
- EPA gu1dance '




- . ‘ .

The FSP will define in detail the sampling and data-gathering methods that will be used
on the project. It will include sampling objectives, a detailed description of sampling

© activities, sample locations, sample analysis, sampling equipment and procedures,
sampling schedule, station positioning, and sample handling (e.g., sample containers and
* labels, sample preservation). . The SAP will be prepared in accordance with “Methods for
Collection, Storage and Manipulation of Sediments for Chemical and Toxicological
Analyses: Technical Manual” (EPA/823/B-01-002, October 2001) or the most-current -
version or updated guidance. The content of the SAP shall include the type of

- information described in EPA’s Guidance for Conducting Remedial Investigations and

Feasibility Studies under CERCLA (EPA/540/G-89-OO4).

The QAPP will describe the quality assurance and quahty control protocols necessary to

~ achieve required data quality objectives. Respondent shall follow, as appropriate,

“Quality Assurance/Quality Control Guidance for Removal Activities: Sampling QA/QC

~ Plan and Data Validation Procedures” (OSWER Directive No. 9360.4-01, April 1, 1990),
or the most current version, as guidance for QA/QC and sampling. Respondent shall only
use laboratories that have a documented Quality System that complies with ANSI/ASQC
E-4 1994, “Specifications and Guidelines for Quality Systems for Environmental Data
Collection and Environmental Technology Programs” (American National Standard,

h) anuary 5, 1995). A Quality Assurance Project Plan shall be prepared for each sample
collection activity in accordance with: (1) “EPA Requirements for Quality Management
Plans (QA/RS5) (2001)”-or the most current version; (2) for data validation “Guidance on
Environmental Data Verification and Validation, EPA QA/G8 (2002)”, or the most

“current version; and (3) the EPA Functional Guidelines for Data Review. The QAPP will
address sampling procedures, sample custody, analytical procedures, and data reduction, .
validation, reporting, and personnel qualifications. The laboratory performing the work -

~must have and follow an approved Quality Assurance (QA) program, which complies

with “EPA Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01-002,
March 2001) or equivalent documentation as determined by EPA. If a laboratory notin -
-the EPA Contract Laboratory Program (CLP) is selected, the QAPP shall be consistent
with the requirements of the CLP for laboratories proposed outside the CLP. Respondent
will provide assurances that EPA has access to laboratory personnel, equipment and
‘records for sample collection, transportation, and analys1s at reasonable times and upon -
. reasonable notice by EPA

All sampling and analyse's performed pursuant to this Order shall conform to EPA =~
~ diréction, approval, and guidance regarding sampling, quality assurance/quality control
(QA/QC), data validation, and chain-of-custody procedures. Respondent shall ensure

that the laboratory used to perform the analyses participates in a QA/QC program that -
comphes W1th the appropnate EPA guidance.. _

- Upon request by EPA, Respondent shall have such a laboratory analyze samples -

" submitted by EPA for quality-assurance monitoring. Respondent agrees that EPA
‘personnel may audit any laboratory that performs analytical work under this SOW. Prior -
to awarding any work to an analytical laboratory, Respondent will inform the laboratory
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.that an audlt may be performed and that the laboratory agrees to coordinate with EPA |
prior to performing analyses . A

Respondent shall provide to EPA the quality assurance/quality control procedures

- followed by all sampling teams and laboratories performing data collection and/or

- analysis.” Upon request by EPA, Respondent shall allow EPA or its authorized :
representatives to take split and/or duplicate samples. Respondent shall notify EPA not
less than 14 days in advance of any sample collection activity, unless shorter notice is
agreed to by EPA. EPA shall have the right to take any additional samples that EPA
"deems necessary. EPA shall use its best efforts to notify Respondent not less than 14
days in advance of any sample collection activity EPA conducts and allow Respondent to
take split or duplicate samples of any samples it takes as part of its oversight of
Respondent s 1mplementat1on of the Work.

All analytlcal data collected under this SOW shall be prov1ded electromcally to EPA..

2. Health and Safety Plan(s)

The HASP(s) ensures protect1on of health and safety during’ the performance of work .
- under the AOC and this SOW. The HASP shall be prepared in accordance with EPA’s

Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June 1992). In
addition, the plan shall comply with all currently applicable Occupational Safety and

 Health Administration (“OSHA”) regulations found at 29 C.F.R. Part 1910. 'Respondent ;

* shall incorporate all changes to the plan recommended by EPA and shall 1rnplement the
‘ ’_plan durmg the Removal Action. L : : ,

. 3.' Constructlon Quahty Assurance Plan

" The CQAP describes the project-specific components of the performance methods and
~quality assurance program to ensure that the completed project meets or exceeds all
design criteria, plans, and specifications. The draft Plan shall be submitted with the
Prefinal design and the Final Plan shall be submitted with the Final Design. The Final ‘
Plan shall be submitted prior to the start of construction in accordance with the approved
. construction schedule. The Plan shall provide. requirements for the following elements:

'3 Respons1b111t1es and authorities of all organization and key personnel 1nvolved in the -
' . 'Removal Actlon construcuon 1nclud1ng EPA and other agenc1es :

. Quahﬁcatlons of the Construction Quahty Assurance (CQA) Officer. Establish the -
minimum training and expenence of the CQA Ofﬁcer and supportmg 1nspect10n '
personnel

‘' Inspection and verification activities. Establish the observations and tests that will be o
" _required to monitor the construction and/or installation of the components of the =~ -
~ Removal Action. The plan shall include the scope and frequency of each type of

R 1nspect10n to be conducted Inspections shall be requlred to venfy comphance w1th
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- environmental requlrements and ensure comphance with all health and safety
procedures. : :

e Performance standards and methods. Describe all performance standards and -

" methods necessary to implement the removal construction. Performance monitoring
requirements shall be designed to demonstrate that best management practices have
been implemented during dredging operations, dredged or excavated material

 transportation, and cap placement. »

e 'Samplmg act1v1t1es Estabhsh requlrements for quality assurance sampling act1v1t1es

 including the sampling protocols, sample size, sample locations, frequency of testlng,'
acceptance and rejection data sheets and plans for correctmg problems as addressed
in the pI'O_]CCt spec1ﬁcat10ns

o Documentation. Establish the reporting requirements for construction quality
_assurance activities. This shall include such items as daily and weekly summary
reports, inspection data sheets, problem identification and corrective measures
reports, design acceptance reports, and final documentation. A description of the
provisions for final storage of all records cons1stent with the requirements of the AOC
~ shall be included. -

IV. SUM]VIARY OF MAJ OR DELIVERABLES/SCHEDULE :

; The schedule for subrmssmn to EPA of dehverables descnbed in the SOW 18 presented in:

. Tablel.
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TABLE 1 — Schedule of Project Deliverables

| Evaluation Report

Engineering - Draft EE/CA Work Plan =~ | Within 90 days after effective

Evaluation/Cost Analysis. |- , date of AOC.

(EE/CA) Work Plan : o . - e
S : Final EE/CA Work Plan Within 30 days after receipt of
g S _ ' EPA comments on draft.

Upland Source Control - | Upland Source Control- Evaluation of upland source

control will be completed in -
accordance with the schedule
in the final EE/CA work plan.

Removal Action Area Draft Removal Action Area
Characterization Report * | Characterization Reports

Characterization Report

Final Removal Action Area -

Within 150 days after EPA
approval of the EE/CA Work-
Plan unless otherwise ’
approved in the schedule in
the Final EE/CA Work Plan if
adequate justification is given
and is approved by EPA

‘| Within 30 days after receipt of

EPA comments on draft
Report.

| Assessment and Revised

Engineering - Technical Briefing on Within 30 days after approval
Evaluation/Cost Analysis | Proposed Remedial '| of the Final Removal Action
(EE/CA)Report . - | Alternatives ' Area Characterization Report
- o o by EPA.
First Draft EE/CA | Within 90 days of the
T | | Technical Briefing on
| Proposed Removal . -
Alternatives. o
Second Draft (Public | Within 60 days-after receipt of
| Review) EE/CA EPA comments on first draft
. 1 . ‘ EE/CA.
Final EE/CA Within 60 days after receipt of
L EPA comments on second
. _ . draft EE/CA. ‘
| Biological Assessment Draft Biological Submitted with draft EE/CA
‘| and 404 Memorandum | Assessment and Draft Clean | = S
S Water Act Section 404 -
Memorandum '
Revised Biological + Submitted with revised draft -
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TABLE 1 - Schedule of Project Deliverables _

Clean Water Act Section
404 Memorandum

Draft Final BA

receipt of EPA comments on
first draft EE/CA

If the ESA agencies deterrmne
that additional design
information is necessary for a
final BA, then a draft final BA
shall be due as determined by

the ESA agencies.:

| Project Design Documents

Conceptual (30 percent)
Design

Prefinal (90_percent) Designh

Final (100 percent) Design-

Within 90 days of EPA
signature of the Action

Memorandum.

- Within 90 days after receipt of

| EPA comments on conceptual
design.

Within 60 deys after receipt of |
EPA comments on preﬁnal
de51 gn. ‘

The above deadlines may be
modified in accordance with

- | the schedule in the EE/CA

final report if adequate
justification is given and is

‘ o : approved by EPA.
Removal Action Work - | Draft Removal Actlon . Within 60 days after EPA ..
'Work Plan ' "| approval of the Contractor or

Plan

Final Removal Action
Work Plan

in accordance with the _
schedule in the 100% design
deliverable, if changes are -
justified in the document and
approved by EPA.

' Within 30 days after recelpt of

EPA comments on draft
Removal Action Work Plan.

Implementation of
‘Removal Action

Notification of Removal

‘Action Start

- Removal Action Start’

Provide notification to EPA

30 days prior to initiation of -
Removal Action fieldwork to.
allow EPA to coordmate field

overs1ght activities.

30 days after Notlﬁcatlon K




-TABLE 1 - Schedule of Proj Ject Deliverables

Removal Action

Removal Action .

Completion Report -

Draft Removal Action
Completion Report

| Final Removal Action

Within 60 days after

| completion of Removal

Action (constructlon phase)

‘Within 30 days after receipt of

Completion Report . EPA comments on Draft
. Removal Action Completion
~ - o .| Report. . :
Long-Term Monitoring | Draft Long-Term Within 60 days after EPA

and Reporting Plan

Monitoring and Reportmg -

Plan

Final Long-Terin
Monitoring and Reportmg

: Plan

Monitoring Data Reports - -

approval of the Final Design.

Within 60 days after

completion of the removal
action and receipt of EPA -

" | .comments.

Schedule to be proposed by
Respondent in the Long-Term .
Monitoring and Reportin g -
Plan.

Reference to EPA comments reflects EPA’s consideration of comments, including

Trustees

- comments from the Oregon DEQ the Tribes, and federal and state Natural Resource




‘ Attachmeht 1

‘Tribal Cost Documentation Template



Summary of Arkema Removal Action Costs Incurred
the Tribes

for FY__ fo_r

Grand Ronde $0.00
Nez Perce $0.00
Siletz $0.00
Umatilla $0.00

- Warm Springs $0.00
Yakama $0.00
' - Tribal Total Costs $0.00
Shared Consultant Total Costs $0.00
.Overall Total Costs $0.00
$0.00

Amount Budgeted




0.00

0.00

0.00

0.00

0.00

Grand Ronde ~ |EMPlovee - hrs. 0.00 | 0.00 0.00 | 0.00 | 0.00 | 0.00 0.00 | 000 | 0.00
ran Employee Expenses ($){ 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 { 0,00 | 0.00 | 0.00 | 000 | 000 | 000 | NA
Nez Perce Employeé -hrs. | 0.00 | 0.00 | 0.00 |-0.00 | 0.00 0.00 | 0.00 | 0.00 | 0.00 0.00 0.00 0.00 0.00
Employee Expenses ($){ 0.00 | 0.00 | 0.00 | 0.00 | 0.00 [ 0.00 | 0.00 | 0.00 | 0.00 0.00 0.00 0.00 N/A
Siletz Employee - hrs. - ..-10.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 ] 0.00 | 0.00 | 0.00 0.00 0.00 0.00 0.00
. Employee Expenses ($); 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 } 0.00 [ 0.00 | 0.00 0.00 | 0.00 N/A
U""‘at;"a Employee - hrs.. . 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 000 | 000 | 000 | 0.00
v Employee Expenses ($)| 0.00 | 0.00 | 0.00 | -0.00 | 0.00 { 0.00 | 0.00 | 0.00 | 0.00 | 0.00 |} 0.00 0.00 N/A
Warm S ﬁn s Employee - hrs. 0.00 | 0.00 | 0.00 | 0.00 | 0.00 [ 0.00 | 0.00 | 0.00 | 0.00 0.00 0.00 0.00 '0.00
: p 9 1. Expenses ($)| 0.00 | 0.00 | 0.00 { 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 N/A
Yakama Empldyee - hrs. 0.00 { 0.00 | 0.00 | 0.00 | 0.00 | 0.00 { 0.00 | 0.00 { 0.00 | 0.00 000 | 0.00 | 0.00

i R Expenses (3); 0.00 | 0.00 | 0.00 | 0.00 0.00 0.00 | 0.00

N/A




FY_; Afkema Removal Action Tribai Expense Report

Employee A _
- Date(s) - Amount Description
October : $0.00 - Mileage, Parking, Per Diem

- November $0.00 Mileage, Parking, Per Diem
December : $0.00 Mileage, Parking, Per Diem

. /\/\/\/\/\/\/\/\/\A/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\A/\
September $0.00  Mileage, Parking, Per Diem

Total ~$0.00

. Employee B )

Date(s) Amount Description -

“October $0.00 Mileage, Parking, Per Diem
November . § $0.00 Mileage, Parking, Per Diem
December - ' $0.00 - Mileage, Parking, Per Diem
/\/\/\/\A/\/\/\/\/\/\/\/\/\/\A)\AA/\/\/\/\/\/\/\/\/\/\/\/\/\/\I\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\/\AA/\/\ ’ ’
September : $0.00 Mileage, Parking, Per Diem

Total . : $0.00

Tribe Total ~ $0.00



Environment International Ltd.

" 5505 34th Avenue NE

Seattle, WA 98105

BILL TO:

INVOICE

INVOICE #

DATE

Contract Number

ITEM DESCRIPTION QUANTITY RATE AMOUNT
"|Employee |Consulting Services (Detail Attached) X $0.00
Copying g X " $0.00}
Expenses |Detail Attached X $0.00
/
{Total $0.00




. Time by JOB DETAIL
S XXXXX XX, XXXX through XXXXX XX, XXXX {dates}

" Date . Name Duration . Class

Arkemal/Atofina
Engineering Evaluation/Cost Analysis Work Plan

Sr. Associate :
XXIXXIXXXX EmployeeA = = 0.00 Calls/Migs Arkema -

XXIXXIXXXX Employee B ' 0.00 Calls/Mtgs Partner
XX/XXIXXXX Employee C - - 0.00 . Calls/Migs Tribal
Total Sr. Associate . 0.00

Analyst ‘ .

XXIXXIXXXX Employee A 0.00 Doc Prep

XX/XX/XXXX Employee B - ©0.00 Doc/data review
XXIXX/XXXX : Employee C' . _ 0.00 - . Doc/LogisticaI Mngmt
Total Analyst -+ . ‘ - 0.00

Removal Action Area Characterization Report(s) -

Sr; Associate ‘ o : : '
XXIXXIXXXX Employee A 0.00 . Meeting

- XXXXIXXXX . Employee B 0.00 - Planning/Analysis -

TR Employee C .. 0.00 T/C_

~ Total Sr. Associate o . 0.00°
AnanSt o L : __— ' . L
XX/XXIXXXX Employee A 0.00 Calls/Mtgs Arkema
XXIXXIXXXX - Employee B- ' : 0.00 " Calls/Mtgs Partner
XXIXXIXXXX v Employee C o 0.00 - Calls/Mtgs Tribal . -
Total Analyst - 0.00 -

" Total Arkema/Atofina: . - I 0.00

TOTAL . 0.00



' Shared Consultant FY__ Arkema Removal Action
" Expenses ' :
‘ Expense Reports

Employee 1 $0.00
Employee 2 - . $0.00
Employee 3 - $0.00
Subtotal . $0.00
Hotel $0.00
Subtotal ‘ $0.00
“Cab’ $0.00
Tribal Working Lunch $0.00
Phone _ ~$0.00
Shipping $0.00
Subtotal ' $0.00

Total 5000



ENVIRONMENTINTEMATIONAL d. . EXPENSE'REPORT

- Name: .
" Destination/ Purpose of Trip:

Travel Date(s) : Totals Actg.
Lodging Location . _ )
- [JJob Name

Expense Items

1. Lodging

2. Meals - Employee

3. Reimbursible Meals
4. Meals- Business

“{5. Gratuities

6. Fares, Tolls, Parking
7. Car Rental

8. Communications

9. Office Supplies

10. Other Expense ) N
11. Other Expense

12. Airline/Travel

13. Mileage:

14. U.S. Dollar )
Equivalent Converted - . . .
TOTAL . $ -8 -1 - - |8 - 1% - |3 - 1% - |9 - 18 - 18 -

AR A |2 |A ||| {R N | |A |
[

&

Business Meal Description . )
Date : Restaurant Location - | Name(s) of Guests Titie(s) Company Business Purpose

Remarks (explain amounts included in 10&11) ;
- |Photocopies of documents )

" Employee Signature: . Date

: Approving Authoﬁty:






