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ConocoPhillips Company (ConocoPhillips) submits these comments on the above-
referenced proposed Prevention of Significant Deterioration (PSD) permit. ConocoPhillips
acknowledges and supports several changes EPA has made in the current version of the permit to
address practical implementation problems identified by Shell and other commenters on the
August 20, 2009 draft of the permit. Nevertheless, the proposed permit still contravenes the
Clean Air Act (CAA) in several respects. We support the expeditious issuance of this permit but
believe that EPA must cortect these flaws before doing so.

The exhibits posted on the Region 10 website in support of the proposed permit include a
map of Shell’s Chukchi Lease Sale 193 Lease Blocks. The posted map does not depict any of the
lease blocks acquired by other companies in Lease Sale 193, but the fact is that in 2008 Shell,
ConocoPhillips and four other oil and gas companies paid $2.7 billion to the United States for
the right to explore for and develop oil and gas resources on the outer OCS in the Chukchi Sea.’
See Map of Chukchi leasehold interests, Attachment 1 to these comments.

Every operator proposing to conduct exploratory drilling in the Chukchi Sea must deploy
not only a drill rig but also a fleet of support vessels charged with supporting dvilling operations,
protecting the environment and protecting the operation from floating ice. Shell’s support vessels
have a larger potential to emit than the Frontier Discoverer, and their operations require that they
constantly reposition themselves over ateas fav larger than Shell’s lease blocks. Icebreakers in
particular can be located several miles away from the drillship® and their positions could vary
with wind speed and direction.

! The U.S. Department of the Interior Minerals Management Service website lists the successful bidders and the

dollar value of the leaseholds awarded in Lease Sale 193.
http://www.mms.gov/alaska/cproject/Chukchil93/1935aleday/Sale%20193%205um%2061%20C0 % 20Bids% 20by3 20Co % 20Code. pdf

? statement of Basis at 44.


http://www,mms.gov/alaska/cproject/Chukchi193/193Saleday/Sale%20193%20Sum%20of%20Co%20Bids%20by%20Co%20Code,pdf
mailto:Oocsairpermits@epa.gov
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Emissions from Shell’s exploratory operation were modeled to consume 84 percent of the
PM2.5 NAAQS and 76.3 percent of the PM10 increment at the rail of the Frontier Discoverer,
notwithstanding the incorporation into Shell’s permit of “voluntary” operating limitations
intended to prevent the models from showing NAAQS and increment violations. Were the zone
of impact limited to the rail of the Frontier Discoverer, EPA’s demands might create operating
problems for Shell, but they would not necessarily burden ConocoPhillips and other
leaseholders, The mobility of the support fleet, however, coupled with the relative magnitude of
Associated Fleet emissions, and the fact that Shell and ConocoPhillips hold many adjoining lease
blocks,” means that Shell’s operations — all by themselves -- will be modeled to consume
substantial portions of the increments and to threaten compliance with the NAAQS at other
locations in the Chukchi Sea, including locations within ConocoPhillips’ Lease Sale 193 lease
blocks.

In February 2010 ConocoPhillips submitted a Part 71 permit application for its own
exploratory program to be conducted in ConocoPhillips’ Chukchi lease blocks beginning in
2012, ConocoPhillips does not anticipate the need for a PSD permit for the exploration phase of
its Chukchi operations. ConocoPhillips will, however, have to demonstrate that its operation will
not cause a NAAQS violation. ConocoPhillips may not be able to meet that challenge if Shell’s
emissions consume large portions of the NAAQS at the location of ConocoPhillips’ drilling rig,

To the best of our knowledge, the Shell permit will be the first PSD permit issued by
EPA for a major stationary source located in the “outer OCS,” i.e. more than 25 miles beyond the
nearest state seaward boundary. In developing this permit, EPA made at least two erroneous
decisions that threaten the viability of future oil and gas exploration projects in the outer OCS,
including ConocoPhillips’ proposed exploration program for which Region 10 will receive a
permit application in February 2010, First, EPA required Shell to show compliance with PSD
increments at the rail of the Frontier Discoverer, as opposed to the nearest onshore point in the
State of Alaska. This error overstated the ambient impacts of Shell’s project. Second, EPA
imposed stationary source control strategies (e.g. PSD BACT) on vessels and nonroad engines
that are not stationary sources, and that are not easily configured to meet stationary source
emission standards.

It is instructive to contrast Region 10’s permitting approach with that of the Minerals
Management Service’s (MMS) permitting approach in the Western and Central Gulf of Mexico
(GOM) OCS areas where the MMS has jurisdiction i.e., west of 87.5° longitude. The MMS ably
protects onshore air quality by prohibiting exceedances of the National Ambient Air Quality
Standards (NAAQS) and by using an air quality regulatory approach that does not stifle
exploration and production activities. To obtain authorization in the GOM, a company is
required to present its realistic emissions in its Exploration Plan and then, using formulae
developed by the MMS, determine whether the emissions are above levels that might cause
onshore impacts above very stringent levels. If the impacts are below these levels, the company’s
air emissions are approved. If above the levels, the MMS requires the company to reduce their

? Statement of Basls at 110 (Table 5-12).

4 See Attachment 1.
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emissions by using best available control technology. Of particular importance here is that the
process is well-established, easily understood, and does not require an unreasonable amount of
time. We acknowledge that the EPA is governed by the CAA but Section 328(b) of the CAA
requires the EPA to consult with the Department of Interior to ensure coordination of the air
pollution control regulations in the OCS.

In the following comments ConocoPhillips documents the proposed Shell permit
conditions that deviate from CAA structure and precedent, and the threat they posc to the
development by ConocoPhillips and others of the oil and gas resources in the Chukchi Sea.

1. The proposed permit unlawfully limits project emissions to attain the
PSD increments at the rail of the Frontier Discoverer.

The proposed permit includes emission limits and operating restrictions to prevent
exceedance of the PSD increments.’ In modeling emissions increases against the increments,
however, Region 10 erroneously required Shell to demonstrate attainment of the increments at
the facility boundary (in this case the rail of the Frontier Discoverer). The Statement of Basis for
the proposed permit announces that in an unpublished Region 10 internal memorandum EPA
established the first ever Air Quality Control Region and PSD Baseline Avea for the Chukchi Sea
0CS.% EPA’s justification for this invention is that while the legislative history of CAA Section
328 reflects only a concern for the onshore impacts of OCS activity, “Section 328 does not
identify a particular area where the requirements to control air pollution from OCS sources
located offshore must attain and maintain” NAAQS and increments.’

The limits on the geographic scope of the PSD program are found, not in Section 328, but
in Title I of the Act. The PSD enabling language in CAA Title I, the history of CAA Section 328
and the rulemaking record supporting 40 CFR Part 55 leave no doubt that the point of
conipliance for an increment demonstration by a major stationary source operating in the OCS is
on shore, not in the OCS,

a. EPA’s OCS air rules subject a major stationary source proposing to locate on
the Outer OCS to the PSD program codified at 40 CFR 52.21.

EPA’s authority to regulate OCS sources derives exclusively from CAA Section 328.F A
major objective of Section 328 was to “creatc a more equitable regulatory environment between

® See Statement of Basis at 46, 49.
® Statement of Basis at 18, 91.
7 Statement of Basis at 18.

® prior to the enactment of Section 328 the Department of the Interior had the sole authority to regulate air quality
on the OCS. In 1990 Congress transferred that authority to EPA, except for areas offshare of Alahama, Mississippi,
Texas and Louisiana. 56 Fed.Reg. 63775-76 {December 5, 1991), Attachment 2 to these comments; State af
California v, Kleppe, 604 F.2d 1187, 1194 (9th Cir. 1979).
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onshore soutces and OCS sources located within 25 miles of states’ seaward boundaries.”® Local

air pollution control districts in California complained that emissions from offshore oil and gas
production platforms impaired their ability to achieve the NAAQS. In response Congress
established special requirements for OCS sources located within 25 miles of the seaward
boundaries of each state. “[S]uch requirements shall be the same as would be applicable if the
source were located in the corresponding onshore area, and shall include, but not be limited to,
State and local requirements for emission controls, emission limitations, offsets, permitting,
monitoring, testing and reporting,”!°

Congress was less prescriptive about the standards that govern sources Iocated beyond 25
miles of the states’ seaward boundaries (“outer OCS sources”).'" Section 328 directed EPA to
“establish requirements to control air pollution from Quter Continental Shelf sources . . . to attain
and maintain Federal and State ambient air quality standards and to comply with the provisions
of Part C of Subchapter I of this chapter.” Section 328 directed EPA to establish those
requirements by rule.

In 1991 EPA proposed rules to implement Section 328.'% Consistent with the legislative
scheme, EPA proposed to subject sources within 25 miles of the seaward boundaries of each
state to state and local emission control requirements.'? For OCS sources more than 25 miles out,
EPA proposed to apply PSD, NSPS and Section 112 requirements “if rationally related to the
aftainment and maintenance of federal or state ambient air quality standards,” with the proviso
that 40 CFR part 71 would apply to OCS sources upon promulgation. '

EPA’s final OCS yules follow this approach. 40 CFR § 55.13 lists the requirements that
apply to all OCS sources, including the PSD program found in 40 CFR 52.21."% EPA concludes
that Shell’s project requires a PSD permit under 40 CFR 52.21 because the project has the
potential to emit more than 250 tons per year of three PSD pollutants.'®

5 Fed.Reg. 63775, Attachment 2 to these comments.
2 caA §328(a)(1), 42 U.S.C. § 7627(a)(1).

Y usection 328 does not mandate the content of the OCS program for OCS sources located beyond 25 miles of
states’ seaward boundaries,” 56 Fed.Reg. 63784 {(December 5, 1991), Attachment 2 to these comments.

56 Fed.Reg. 63774.

? 56 Fed.Reg. 63785.

¥ 56 Fed.Reg. 63784, 63792.
' 40 CFR 55.13(d).

18 Statement of Basis at 24.


http:pollutants.16
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b. The point of compliance for an increment demonstration by a major stationary
source proposing to locate in the OCS is on shore, not in the OCS.

Congress established the PSD program as an element of each state’s applicable
implementation plan. CAA Section 163(a) specifies, “each applicable implementation plan shall
contain measures assuring that [increments] shall not be exceeded.”!” CAA § 161 declares that
“each applicable implementation plan” shall contain emission limitations and such other
measures as may be necessary . . . to prevent significant deterioration of air quality in each
region (or portion thereof) designated pursuant to section 7407 of this title as attainment or
unclassifiable.”'®

“Section 7407” (CAA Section 107) directs EPA to designate air quality control regions
in each state, in consultation with the state.'” CAA Scction 162 provides initial classifications of
Class I areas, and assigns the balance of each State that has not been designated as nonattainment
into Class I1.2° Section 107 does not conteinplate the establishment of air quality control regions
outside of State boundaries.

When Congress enacted Part C of Title I in 1977, EPA had no authority to regulate air
quality on the OCS, and Part C includes no mechanism to implement the PSD program on the
OCS.*! Congress filled that gap in 1990 with the enactment of Section 328, but Congress did not
direct EPA to regulate the increments in the OCS. To the contrary, Section 328 merely directs
EPA to adopt rules “to comply with the provisions of Part C . . ..”** This language accomplished
the congressional objective of protecting onshore air quality from degradation by OCS sources.”

This legislative purpose was not lost on EPA when it adopted the Part 55 OCS permitting
rules, EPA recognized that the goal of Congress was to protect the air quality of coastal regions:

The intent of Congress in adding section 328 was to protect ambient air quality standards
onshore and ensure compliance with the PSD requirements. EPA is to accomplish this by
controlling emissions of pollutants for which ambient standards have been set and their

Y42 U.5.C. 7473(a).

“CAA § 161,42 U.S.C. § 7471,

¥ 42 U.5.C. 7407(b)-{c).

Y42 0.8.c.7472.

ZLEpA’s list of Alaska air quality control regions does not include the OCS. See 40 CFR 81.302.
2 Can §328(a)(1), 42 U.S.C. § 7627{a)(1).

Bugg primary concern is the fact that OCS air pollution is causing or contributing to the violation of Federal and
State ambient air quality standards in coastal regions.” . . . . This section of the bill is Intended to ensure that alr
pollution from OCS activities does not degrade the air quality in coastal regions of the United States.” Report of the
Senate Committee on Environment and Public Works on S. 1630, S.Rep. No. 228, 101st Cong., 1st Sess. at 77
(1989), reprinted in 1990 U.S. Code Cong. & Ad. News 3463, Attachment 3 to these comments.
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precursors (criteria 2pollutants) from the OCS that can be transported onshore and affect
ambient air quality,**

The preambles to the proposed and final Part 55 rules repeatedly emphasize that the goal
of Part 55 PSD permitting is to protect increments on shore.?® Neither the Part 55 rules nor 40
CFR 52.21 provide any authority to require increment attainment demonstrations within the
OCS.

¢. The proposed permit unlawfully limits project emissions in order to demonstrate
attainment of the increments at the rail of the Frontier Discoverer.

EPA’s increment consumption analysis for the Shell permit begins with the assertion that
“the area covered by Shell’s leases in Lease Sale 193 is a Class Il arca.”®® The Statement of
Basis goes on to explain that “EPA considers the ‘baseline area’ for purposes of 40 CFR 52.21 to
be the area bounded on the shoreward side by a parallel line 25 miles from the State’s seaward
boundary; on the seaward side by the boundary of U.S. territorial waters; and on the other two
sides by the seaward extension of the onshore Air Quality Control Region boundaries.” These
boundaries came from recommendations contained in a July 2, 2009 memo from EPA Senior
Policy Advisor David C, Bray to Director Rick Albright, Region 10 Office of Air, Waste and
Toxics. As Mr. Bray recognized, “The definition of “baseline area” in the federal PSD rules
relies on the existence of intrastate areas designated as attainment or unclassifiable under section
107(d) of the Act.*?® Despite this fact and contrary to the definition in the PSD rules, EPA
Region 10 established a baseline area in an internal agency memorandum.

Each step in this analysis contradicts or ignores the plain language of the CAA and the
PSD rules:

e The area covered by Shell’s leases in the Lease Sale 193 area is not a Class II area. CAA
Section 162(b), the section of the CAA that EPA cites as authority for this conclusion,
defines as Class II areas only areas “in such State” that are not established elsewhere as Class

* 56 Fed.Reg. 63775 (December 5, 1991), Attachment 2 to these comments.
¥ 56 Fed.Reg. 63778:

EPA is proposing that sources located more than 25 miles heyond state boundaries be subject to the
requirements for P5D. NSPS and NESHAPS will apply to the extent they are rationally related to protection
of ambient air quality standards. . . . The application of these requirements will allow EPA to protect
onshore air quality from the impacts of emissions produced by OCS sources more than 25 miles beyond
state seaward boundaries,

8 statement of Basis at 87.
 statement of Basis at 91.

% Memorandum of July 2, 2009 from David C. Bray to Rick Albright at 3, Attachment 4 to these comments.
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I areas. Section 162(b) provides no mechanism for designating portions of the OCS under the
PSD class designation scheme.

o The PSD definition of “baseline area” applies, as Mr. Bray acknowledged, only to “any
intrastate area . . .”” Neither the PSD rules nor the CAA provide any mechanism to designate a
baseline area in the OCS. The proposed permit establishes a baseline area in a location that
cannot so be designated under the definition of that term.

e The Bray memo and the Statement of Basis overlook the fact that Congress established the
PSD program to prevent significant deterioration in air quality control regions designated as
attainment pursuant to CAA Section 107, and that Section 107 plainly limits the
establishment of air quality control regions to “any interstate area or major intrastate area”
deemed appropriate for attainment of the NAAQS.»

EPA should revise its increment consumption analysis and delete all permit limits based
on that analysis. The decision to apply the PSD increments at the rail of the Frontier Discoverer
is prejudicial in ways that impact not only Shell but also ConocoPhillips. First, the emission
limits in the proposed permit unlawfully restrict Shell’s operations to achieve the increments at
locations where they do not apply.”! Second, ConocoPhillips and other Chukchi Sea lessees
likely will require PSD permits to develop and produce the oil and gas reserves in the Chukchi
Sea. Historically, oil and gas production operations generate higher emissions than seasonal
exploration projects. The decision to establish a PSD baseline area and to establish a point of
compliance for the PSD increments on the OCS as opposed to on shore will preclude EPA from
permitting the mix of exploration and production activities that must be performed to enable the
holders of MMS leaschold interests to explore for, develop and produce mineral resources for
which they acquired rights from the United States, at an aggregate cost of $2.7 billion. EPA’s
current actions may preclude the exercise of lease rights contrary to the terms of the leases and
the statutes and regulations incorporated in the leases. As the holder of 98 Chukchi Sea leasehold
interests acquired in Lease Sale 193, ConocoPhillips is profoundly concerned that EPA’s
misapplication of the PSD increment consumption rules will prohibit the exploration and
development of the oil and gas resources on its leases, while allowing Shell to explore and
develop its leases.

2, EPA erroneously applied stationary source controls to nonroad
engines and vessels,

The proposed permit imposes PSD BACT limits on the Frontier Discoverer generator
engines (FD 1-6), the MLC compressor engines (FD 9-11), the HPU engines (FD 12-13), the

*® CAA § 161,42 U.S.C. § 7471.
 cAA §107{c), 42. U.S.C. § 7407(c).

* Statement of Basis at 46.
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deck cranes (FD 14-15) and the cementing unit and logging winch engines (FD 16-20).32 These
are all nonroad engines.

The proposed permit imposes capacity limits, operating limits, fuel consumption limits,
fuel sulfur limits and control technology requirements on icebreakers, oil spill response vessels
and other support vessels,

The Statement of Basis opines that New Source Performance Standards and NESHAPs
apply to nonroad engines and other emission units located on vessels, although EPA defers the
imposition of these requirements to a future Title V permi‘[.33

The statutory definition of “stationary source” in CAA Section 302(z) excludes nonroad
engines. The PSD definition of stationary source exempts vessels.* CAA Sections 111 and 112
plainly limit the application of NSPS and NESHAP requirements to stationary sources. None of
these programs authorize EPA to apply stationary source controls to vessels or nonroad engines.
Of particular relevance to the draft permit, the PSD program does not authorize EPA to establish
BACT limits for nonroad engines or vessels.”

In the Statement of Basis for the Shell permit EPA acknowledges these limitations, but
argues that they do not apply in the OCS, because Congress included nonroad engines and
vessels in the Section 328 definition of “OCS Source:”

Drill ships and other vessels contain many emission sources that otherwise meet
the definition of “nonroad engine” as defined in Section 216(10) of the Clean Air Act.
However, based on the specific requirements of CAA Section 328, emissions from these
otherwise nonroad engines on drillships and subject support vessels are considered as
“potential emissions” from the OCS source, notwithistanding the fact that Section 302(z)
of the CAA specifically excludes nonroad engines from the definition of “stationary
source.” Similarly, nonroad engines that are part of the OCS source are subject to
regulation as stationary sources. . . . Simply put, the exclusion of nonroad engines from
the general definition of “stationary source” in Section 302(z) of the CAA is overridden
by the more specific provisions in Section 328 of the CAA and 40 C.F.R. §55.2.”%°

% proposed Permit Conditions €.3, F.2, G.2-3, H.2-3 and 1.2-3.
** Statement of Basis at 26.

¥ usyationary source” is defined as a “building, structure, facility or installation,” which in turn is defined to
exclude vessels. 40 CFR 52.21(b){5) and (6). In NRDC v. EPA, 725 F.2d 761 (D.C.Cir. 1984) the Court of Appeals
largely upheld the excusion of vessels from the PSD definition of a stationary source, with exceptions not relevant
to Shell’s permit.

* In re Cardinal FG Company, PSD Appeal No. 04-04, EPA Environmental Appeals Board, 2005 WL 701329, ¥14
{Mar. 22, 2005), Attachment 5 to these comments,

*® Statement of Basis at 22-23 {(emphasis added).
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This interpretation misconstrues the language of Section 328, and ignores a recent
decision of the EPA Environmental Appeals Board. ConocoPhillips agrees with EPA that
nonroad engines are part of the OCS Source and emissions from vessels within 25 miles of the
OCS Source count as direct emissions from the OCS Source for purposes of ambient impact
assessment. The definition of OCS Source in Section 328(a)(4)(C) so provides. But there is a
huge leap between classifying equipment as part of an “OCS Source” and concluding that any
equipment within an OCS Soutce is subject to stationary source controls. In 2007 a coalition of
environmental appellants invited the EAB to take that leap, arguing that “where an OCS source
has the potential to emit more than 250 tons per year of any air pollutant, the PSD permitting
requirements apply to that source notwithstanding any more restrictive applicability standard that
might apply under the PSD regulation’s definition of “stationary source.”” The EAB, with
support from Region 10, refused to “override” the jurisdictional boundaries of the PSD program
just because the equipment was part of an “OCS Source.” The Kulluk decision squarely
addresses this issue:

We find that the Region correctly concluded that, once it determines an emissions
source located on the OCS is properly classified as an “OCS source,” then that emissions
source becomes subject to the requirements of 40 C.E.R. part 55. Further, the permitting
programs and other requirements to which the OCS source is subject through part 55,
including the PSD permitting program, then apply to the OCS source based on the
regulations that define the scope of those programs. Specifically, simply because EPA
has identified an OCS source as regulated under the CAA, and subject to the
requirements of part 55, does not mean it can avoid the next necessary step of
determining the scope of the “stationary source” for PSD purposes,

This interpretation is further supported by applicable legislative history. One of
Congress’ purposes in giving EPA authority to regulate air pollution sources on the OCS
was to require similar treatment of onshore and offshore pollution emitting activities by
“applying the same air quality protection requirements as would apply if the OCS sources
were located within the corresponding onshore area.” The regulatory definition of
“stationary source” establishes the basic unit of analysis — i.¢., what emissions units must
be included as part of a single source — for determining whether the PSD program’s
minimum PTE thresholds are exceeded and a PSD permit is required. There is nothing in
the plain language of the statute that indicates Congress intended to replace the unit of
analysis used for determining onshore applicability of PSD permitting with the new
concept of “OCS source” when determining PSD applicability offshore. To the contrary,
the statute demonstrates that where Congress intended the “OCS source” to be the unit of
analysis for determining applicability of a permitting program it did so expressly.

We thus specifically reject NSB’s and REDOIL’s argument that the reference to
“any other source” in CAA section 169(1), 42 U.S.C. § 7479(1), requires the “OCS
source” to be treated as the unit of analysis used to determine applicability of the PSD

3 shell Offshore Inc., Kulluk Drilling Unit and Frontier Discoverer Drilling Unit, Order Denying Review In Part and
Remanding In Part, 13 E.A.D, __ {September 14, 2007}, Slip Opinion at 31-32 (heareafter cited as “Ku/luk decision”).
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permitting program on the OCS. This interpretation, if adopted, would make inapplicable
to the OCS the regulations EPA promulgated specifically defining “stationary source” as
the unit of analysis for determining PSD applicability, This result would be contrary to
Congress’s objective of “applying the same air quality protection requirements as would
apply if the OCS sources were located within the corresponding onshore area.” In
particular, neither the statutory text nor the legislative history indicates that Congress
intended “OCS source,” used to identify the emissions units over which EPA has
regulatory jurisdiction on the OCS, to replace or bar the analysis of which emissions units
must be combined together and treated as a single “stationary source” for determining
whether a PSD permit is required. Accordingly, we hold that the Region correctly
concluded that it must determine the scope of the applicable “stationary source” in order
to determine whether SOI must obtain a PSD permit before commencing construction of
its OCS sources [references removed|.*®

PSD BACT, NSPS standards and MACT standards apply only to stationary sources, in
the OCS as on land. EPA has no authority to impose BACT limits on nonroad engines or
vessels. The Shell permit must be revised to delete the approval conditions that impose BACT
limits on these categories of equipment,

3. The draft permit misapplies the definition of OCS Source to include
vessels that are not performing stationary source activities.

Several conditions of the draft permit limit the operations of vessels to prevent them from
being classified as part of the OCS source. For instance, Condition Q6 states: “At no time shall
the Nanuq or the Kvichak work boats be attached to the Discoverer,” Conditions N.8 and 0.10
prohibit attachment of the ice breakers to the Discoverer.

The Statement of Basis explains that these conditions are necessary in order to prevent
support vessels from “becoming part of the OCS Source.”® These restrictions should be deleted,
however, because they are based on a misreading of the 40 CFR Part 55 definition of OCS
Source:

This definition [of OCS source] shall include vessels only when they are:

(1) Permanently or temporarily attached to the seabed and erected thereon and
used for the purpose of exploring, developing or producing resources therefrom, . . . or

(2) Physically attached to an OCS facility, in which case only the stationary
source aspects of the vessels will be regulated.*®

*®1d. at 32-34
¥ statement of Basis at 46.

40 CFR 55.2.
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The draft permit overlooks the proviso that when vessels attach to the Frontier Discoverer
“only the stationary source aspects of the vessels will be regulated.” This limitation derives
directly from the D.C. Circuit holding in NRDC v. EPA.* But the vast majority, if not all, of
emissions associated with the Shell support fleet that might attach to the Frontier Discoverer are
not “stationary source activities” as the NRDC decision, and later, the published EPA position
regarding the El Paso Fnergy Bridge,* explained that concept. Supply vessels and oil spill
response vessels, for example, do not perform stationary source activitics. There is no
justification to prohibit or limit the attachment of these vessels to the Discoverer, and all
conditions in the permit that impose prohibitions or restrictions on attachment of support vessels
to the Discoverer should be deleted,

4, EPA should adopt Option 2 of the two provisions proposed in
Condition S of the draft permit for when the Discoverer becomes an
OCS Source,

On page 5 of the draft permit, EPA presents two options for defining when the Discoverer
becomes an OCS source. We support option 2 as the only reasonable selection given the plain
language of 40 CFR 55.2" and request that EPA incorporate this option into the final permit.

* 57 Fed.Reg. at 40793-94 (September 4, 1992):

Only the vessel’s stationary source activities may be regulated, since when vessels are in transit,
they are specifically excluded from the definition of OCS source by statute. In addition, only the
stationary source activities of the vessels at dockside will be regulated under title | of the Act {which
contains NSR and PSD requirements), since EPA is prohibited from directly regulating mobile sources
under that title. See NRDC v, EPA, 725 F.2d 761 (D.C. Cir. 1984). Part 55 thus will not regulate vessels en
route to or from an OCS facility as “OCS sources,” nor will it regulate any of the non-stationary source
activities of vessels at dockside.

* Charles Sheehan, Regional Counsel, EPA to Mr. Michael Cathey, El Paso Energy Bridge Gulf of Mexico, LLC and
Diana Dutton, Akin, Gump, 5trauss, Hauer, and Feld, LLP, October 28, 2003

In this letter, EPA argued that external combustion engines, as they relate to the Port's function, may be counted
as a "stationary source activity." Of note is that EPA expressly excluded nonroad {internal combustion) engines
from the category of "stationary source activities" in presenting this case.

* 0cs source is defined in 40 CFR 55 as any equipment, activity, or facility which:

(1) Emits or has the potential to emit any air pollutant;

(2) Is regulated or authorized under the Outer Continental Shelf Lands Act ("OCSLA™) (43 U.S.C. §133] &/
seq. ); and

(3) Is located on the OCS or in or on waters above the QCS.

This definition shall include vessels only when they are:

(1) Permanently or temporarily attached to the seabed and erected thereon and used for the purpose of
exploring, developing or producing resources therefrom, within the meaning of section 4¢a)(1) of OCSLA
(43 U.8.C. §1331 ef seq. ); or

(2) Physically attached to an OCS facility, in which case only the stationary sources aspects of the vessels
will be regulated. [emphasis added]
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Option 1 of the draft permit addresses only the "permanently or temporarily attached to the
seabed" clause of the OCS Source definition:

Option I: For the purpose of this permit, the Discoverer is an "OCS Source" during all
times between the placement of the first anchor on the seabed to removal of the last
anchor from the seabed at a drill site.

The definition in 40 CFR 55.2 requires that a vessel must be both attached to the seabed and
erected thereon, Tt is not an OCS source if either one of these conditions is not satisfied.

In further support of Option 2, we offer some specific information as it relates to the type of OCS
operation in which we plan to engage; using a temporary drilling rig, or jack-up rig. In this case,
the "erected thereon" clause should clearly be interpreted to refer only to when the rig is in place,
its three fect set on the seabed, and it is fully erected and ready to commence operation. The
principal reason for this is that much activity occurs over a fairly lengthy period of time before
an operator considers the rig “erected thereon” and ready for its intended activity.

Below are the general steps involved in deploying a jack-up rig and readying it for operation:

1. Off load the jack-up from the heavy lift vessel. This takes 8-12 hours since the lift vessel
has to take on water and partially submerge to allow the rig to float off;

2. Using 3 vessels, tow the rig to the drilling location.

All three boats hold the rig in location for about 2 hours as the rig jacks up to the

minimum air gap.

4, The rig then takes on water to load for the purpose of testing foundational stability (pre-

loading). This takes 7 to 10 hours to fill the tanks and then the load is held for an

additional hour;

During this pre-load period, one to three vessels remain attached to the rig

If all is deemed safe and successful, the rig is jacked to its drilling height (1 hour);

Then the cantilever, from which the drilling actually occurs, is extended (2 to 3 hours);

At this point, the rig is ready to take on fuel and supplies

hed

N

12 to 16 hours may transpire between the time a leg hits the seabed and when the rig is “erected
thereon.” Except for the last 2 or 3 hours, there could be much vessel activity occurting
immediately around the rig. But the principal point is that an OCS source does not exist, as we
read the definition, until the cantilever is extended since the action of erecting the rig is not
complete until then and the rig is not being used for the purpose of exploring, developing, or
producing resources. This practical consideration supports the language proposed as option 2.

A jack-up rig may need to be moved if sea ice encroaches in the drilling area. In this case, the
rig legs would be lifted and the rig towed to a pre-approved location away from the ice, perhaps
even away from the Devil’s Paw prospect, to await better (i.e., ice-free) conditions over the
drilling area. While it waits, the legs will be lowered and the deck lifted. Some emissions will
occur since the rig engines will run for raising and lowering the legs and to sustain a hotel load,
and the tending vessels’ activity could be substantial — particularly when positioning and
stabilizing the rig at a location. The rig should not be defined as an OCS Source during these
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safety-driven relocations, when no exploration activity is performed. But the language in Option
1 could be construed to define a rig in storage mode as an OCS source. Defining the OCS source
as one in existence when the first anchor attaches to the seabed or, in our case, when the first leg
touches, creates scenarios where equipment not being “used for the purpose of exploring,
developing, or producing resources” is subject to 40 CFR Part 55. We do not believe this was the
intent of that rule for vessels like the Frontier Discoverer, a jack-up rig, or any other mobile and
temporary OCS exploration-related equipment.

5. Conclusion

In evaluating the concerns raised in these comments, EPA should look a short distance
into the future, when (1) EPA promulgates PM 2.5 increments (expected in the spring of 2010),
(2) MMS leaseholders other than Shell apply to permit exploration projects in other lease blocks
in the Lease Sale 193 area that they will share with Shell’s support fleet and (3) MMS
leaseholders propose to explore for, produce and develop mineral resources in the Chukchi Sea.
The errors outlined in these comments will hinder the permitting of not only exploration
activities in lease blocks adjoining Shell’s, but also production activities throughout the Chukchi
Sea and the rest of the OCS. We ask EPA to re-examine its approach to OCS air permitting and
to apply the relevant rules properly and equitably to all leaseholders to ensure that none are
prevented from exercising their lease rights by this permit,

Enclosures

cc:  Rick Albright, EPA Region 10
Doug Hardesty, EPA Region 10
Susan Childs, Shell
John Goll, MMS, Alaska Region
Edward S. Itta, Mayor, NSB
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ENVIRONMENTAL PROTECTION
AGEHQY

40 CFR Parl 8%
{FRL~4096.9)

Qutar Contingnial Shall Alr
Hegulationg

AQENOY: Environmenta! Praleclion
Agenoy {EPA).
AGTION: Proposed sule.

JUMRARY: The EPA I3 proposing a new
putt 55 of chaptor 1 of (llle 40 of the
Code of Fudoral Regulations, This Part
would galabligh roguirements lo uonital
alr poliutfon fram ewler conlinental elelf
(*QCY") souraes,

Soolion 328 of thé Gloan Afr Act ["tho
Acl"} 42 U.B.C, 01, ol 584.), a8
amende by Pubte Law 101-549, the
Claan Aly Act Amendmenis of 1900
{"GAAA-90"}; enaclud on Novembor 15,
1894, roquires EPA to promulgate a rule
eatablishing air pollution control
toquirements for OCB sobreos. Tho
putpose of the requiroments Ja (o altain
and motntain federal and atate ambisnl
air quality stendards, to comply wilh
part Cof Uitla 1, and to provide for enuity
Lolwesn onehors sourase and QCS
sonraes Jooated within 25 miles of alato
sedward boundaries.

The proposed requiraments apply lo
all OGS gouttos except theso logated in
the Gulf of Moxico wes! of 87.6 degrees
longltude (neat the bo-der of Plorida and
Alabama). Now soursos muet comply
with lhe requirementis on tha day of
thoir promulgatton, nnd extsling sources
musl comply within 24 months of
praomulgation For gources loonted within
26 miles of 4 alalo boundary, the
vequiremonts wil] bo the sams as the
requirgmonts that would bo appliceble if
tho gaurce wete located in the
coreeaponding onshora area ("COAY). In
slutes aifeoled by this rule, sinta
boundarios exiend thrae miles from the
ooualiing excep? on the golf coant of
Florida, whero the Stala’s boundary
exlonds threp lesgues {approxtmateiy D
miles) from the coastling, Gources
loeated heyond 26 mites of state
boundariss will b subjact to fedarsl
raquitomenis for Preventlon of
Siant{icant Daterlorailon {“FSD"} (40
CFR 52.21), Hew Sourca Performance
Btandards (“NSPS"} (40 CFR patl 80),
and Nailonal Bmissions Slondards for
Hazardous Alr Pollulanis ("NESHARS"}
{40 GFR part 61) apply 1o the sxtent they
ora ralionolly relaled o prolection of
amblant air quelily slandords, EPA {8

toposlng thal, when promulgalad, the

ollowing faderal requiraments will also
apply: The faderal opsrating pormil
program (40 GFR pott 71) and onhianced

cemplianca and manllotfng reguloiions
promulgated pussuant 1o secllon
114(a}td) of (he Ast, Bayond 25 mlles of
slale hovadaries of OCS proginm
rnl}utmmema whl be Implemanted oud
enforces solely by RPA, 'art 85 ulso
establishes procedures to allow the
Administrator to exempt any OG8
sourco from 4 spevific onshors conlrol
requitament if § I2 {achnically infeasibla
or Jioged ot unreagonabls threat to
hiealth or sofaty.

DATHE: Cumments on the proposed
re%ulallone musl ba rocelved by
Fobruaty 8. 1662, The EPA will hold
publio hentings In January 1092 al the
addenasos lstod bolow, Roguasts to
presant oial tealtmony must be roceivod
on or beforg December 10, 10971

ADDRESSES: Commonts musl be mailed
{in duplicate Il poosible) to sithor of the
addvoesos bolowi

EPA Alr Dockel (A-1), AWt Dockal Ne,
A-~§1-45, Enviconmantal Protection
Agoncy. Reglor 8, 76 Hawthorne 8t.,
9an Proncloco, CA 84105,

BPA Alr Docket {LE-131), Alim Air
Dockot Mo, A-Dieds, Bnvirenmontal
Proteclion Agenoy, 401 M Bireet 5W.,
Washinglon, BC 20460,

The hoaringa wi!l o hold at the
following placos:

January 0, 1892, 0 nuni-§ pam, KPA,
Reglon 9, 78 Hawthorne Slrech San
Franelsco, CA.

January 7, 1992, 8 aai ~5 pm., Los
Angeles Hyoll Repancy, Y11 Hopa
Streel, Los Angelas, CA.

Januoty 73,1892, 9 aum-5 pam., EPA
Haadguariors, Waterside Mall, 401 M
Blrast, AW., Washington, DG,

]ﬂnunfy a1, 1692, Dam~4 By D‘m‘ln“
Hotal, 4800 Spennrd Road, Anol.orage,
Alaska.

Porsons inlorzatord n allendlng any of
the hearings or wiching to presant oral
toatimany should conldet Ma, Linda
Barajas In writing af EPA, Ropflon 0, Alp
and Toxics Divislon {A-3-1), 76
Hawithotne 81, Ban Fransisce, CA 04105,

Ttockett Thia ntlamaking Je delotained
to b subjeni 1a the reaultements of
asoiion 307(d] of the Clean Air Aol
Supporting Informalion used In
daveloping the proposad rule In
sonlafed Nooket No, A-1-78. This
dackat fo uvalleble for pbite inapeotion
and copylng at the Dookel addrasses
Hatod above. Tn Washington, the dockat
wiil ha avallable to the publio in raom
M-1600 from 8:30 o.M, to 12 b ond 1:30
Pan, 10 3:30 pamy Monday thirough
Friday, excluding legal hioldays. In San
Franclace the duokel will be avellabie fo
the public In the BPA library, 13th Roos,
from 0 0.an. to 3 pam, Monday theough

Frilay. A roasonable fee moy Lo
cherged Tor copying.

FOT FURTHER INPOSTIMATION COHTAGT:

Alison Bhd, Alr ond Toxics Divislon
A-2), U9, BPA, Reglon 0. 76 Hawihore
trael Snn Franclsgo, CA 94108,

BUPPLERIENTARY INFOIMATION: Thip
reamble is orgonized occording to the
eltowing outline:

1. Dackgrovnd and Purpese
1l. Dlscttasion of the Proposed Regutalions
A, Bectlon 85.1—Authority and Scope
. 8eatlon 5. 2—Delintiions
G. Gostion 55.3—AppHcabifity
1. Section $5.4-~Requiremenis lo Gulimit o
Notice of intent
E. 8ecton §5.5--Deaignation of Hig
Coreesponding Onshote Area [COA}
P. Seation 65.0-+Pormit Renuiromems
G. Bacllon 55.7—BExemplons
It Bealion §5.9~Menitoting, Reponing
Inspectlons, and Gompliance
I Soetion b5.9—Enforcement
|, Section §5:10—Feea
K, Bettion 65.41~~Delegation
L. Geetlon 85.12-~Conslstoncy Updnics
M. Section 55.13---Applivable Pedern!
Regquitementa
. Jocilon 86,14--Applicable Requiroments
of tha GOA
1. Addillonel Topice for Digcusslon
A ficlaionship Delween the OCS
Regulations and 81ate Impiementalion
WMans
B.the Appllcabillity 1o OGS SBowrces of
Regulatlons Controlling Afr Pollutants
thint are not Bignliicantly Reloted to s
Btote oF ¥ederal Ambleit Standard
V. Adminstzelive Roquirentonls
A Bxacullve Ordsr 12201 (RRogulutory
fmpacl Asapssment)
B, Rnsulatori Plexitllity Acl
C. Paporwosk Reduction Ast

Llst of Subjocts In 40 CTR Pan 85

Bogton | provldes ho background on
the ‘wrpoaa ond gxpocied bynefig of
adding section 32¢ Lo the Ach,

Soction H contelns n tiscusston of the
rufe nndd previdas haokground
fnformation on the goncepte Lahind the
sulo. This sootlon alse provides o
comprohienstva buokgeound on any
jssues or controyerslal naposis
consldared with roapeal 1o the ruta,

Sosllon 11 preoonle additionn] toples
impartant to (ha Q08 rogulatory
peagram, Thege azeas are nol rolatod o
speolliovagulatory requitoments nnd so
thay nre rddresaed {n « saparato sgelfen
of the proambile,

Bacllon IV containg tho adminlsteativa
requiremenia that accompany foderal
rogulalory netlens. Theso dnoluda the
toptes listed in thu preembls oulline,

Socllon V conlalng the st of subjoeats
inaludad in the prepased 40 CIR part 55,

Mony aitailons (o.g., "ﬁauu § 65.10]")
ora taode (i this proomble: Thoao
&ltallon soctions will not be fellowod by
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@ nolallon of thelr origin such as *of thls
preamble” or "'of section 320." Rathst,
the rooder con recognize tho orlging of
the socllons by thaie natute:

* Bocllona of the preamble bogla swith
f raman nameral .

+ Saclions of the OCS rogulationy
oppoer as §5.xx .

« Hectlons of tha Acl nre numbared in
the hundreds.

+ Beellons of ponOCS EPA,
rogulalions ate proceded by 40 GFR,

ﬁl!s proamblo makes fraguen use of
the term Valnle,” usually meaning the
slale alr pollution control agency that
veould ho the permitting authority. The
roader should sssume that uss of “state™
ney alse reference o locel air pollutlon
permilting agency, or cerlain Jndian
Telbes which can }.‘:n the parmitting
authorly for aroas within their
jusisdicion, 1o saome casog, tha larm
"dalogated ogonay" 3 vsed nnd ean
rofer o tho slale pgency, the local
pgency, or the Indian Tribs, dapending
on the delpgation slalus of the progrm.

1. Dackgrountl oird Mutposs
A« Purpose ond Intent

'Tho passage of tho GAAA-0D was a
majpr accomplishmont for protastion of
public heajth and the onvironment in tho
Uniled States. This propesed rulemnking
13 one of the first aclions that ERA will
ungariake te fulfill 3ts sule development
raaponsibititles under the Act, The
inlont of Congress in adding seotlon 320
was o protoct amblent alr guality
glonttards onshore and ensure
compliango wilh the PBD tequiremgnts.
BEPA Is 1o accompligh this by controlling
smlszlons of pollutanta for which
amblent standards havs beon ael anid
their preouraers ferltorla pellutonts)
from the OGS that con be transporlod
onshere and affzol nmblenl alr qualily.
Tt s also {ho clear intent of Gongreas lo
oreate a morg eiuliable regulatary
enviconment belwesn onshore soiirees
and 008 sourcon tocated tvithin 25
mifos of sttilea’ ssaward boundatina, To
acoomplish this objestive, Congress
raquited ERA to promulgale ruf;uialtons
tha! requirg OGH sgurcos within 26 milea
of atates* eeaward houndarios lo comply
with tho same requiremonts that would
bo epplioable if the OCR agureo woto
Toenied fa the COA,

Ins seollon 828, Congrass ltansforrad
aulhorily jo regulats sourona on pott of
the OC8 from the Depnriment of Intetlor
{*DO™ to EPA, ‘This was on piiomp! to
conaolidale the authorily to regulate olr
pellullon within EPA, the ugancy with
primary fadoral authorily for regulnting
air potiution, Congress [ucthor apeiflod
that EPA's tnfitel rulemaking niuat
establish requirements for sourcos

within 26 \nYos of slale boundsries thal
are 1ho same ng would be applicable I
tha source sworo lecated I the COA, In
thia way, the responstuiity for
proteciing the anvicenmont will be
sharad proportlonately and squitably by
onshote and offehors sourcos. DOY
rotaing suthotity on the OGS adjacent 1o
Toxas, Loviglann, Migsissippt, and
Alsbama {In the Gulf of Mextco, wesl af
87,8 dogreas longllude), However,
Congress requicgs DO to compleie a
aludy on the elfects of DCB amlssions
on areng ihal romain under DOL's
jarisdiction and ars classiflod as
nonaltainmant for nttrogen dtoxtdo or
ozone, DOJ must roport the resulls lo
Congrass by Novermber 15 1093,
Histordenlly I Collfornle, the onshore
community feft thet OC8 smisslon
sourcos wore not beating o fair share of
tho burdon of air pollution control,
Onshoro aources wero subject to
nceonsingly stelngonl controls whila
vir!uallg identical sour¢es operalod on
the OCS with vary few controls and
iittlo mittation, The onshora community
genorolly disagreed wiih he DOI

_argument and the distonge of OCH

sovrces from ehore reducod thele offoets
on onghore air quality and therofor
raduced the nood for controls and
offsels, ‘The rosult was a confrontational
atmedphote in svhicll the onshore
community felt that OGS activity wos
encouragad nl the oxponga of oir quality
or economic growih onshore. Slart-up of
OUS oources wos ofton delayed by
yenta dua to axiended l{tgatlon and
negotintions on alr gualily fesucs. As a
reaull, o irend developai for now OCS
platforms eonsiruoted nidjncent to
Californla to apply controls to reduco
pmisalons and oblafn offsets lo mitigale
the impacis of remalnlng emissions.
This patlem ol delay end
confrontation in Colifornle contd well
have daveloped In othar constal nreqs ne
they begen to oxpattonco OCS aclivity,
EPA intands that the proposod OCS rule
will result in o moro oldurly. lass
burdensome sysiom of alr qualit,
peemitting for 008 gources. Thie
covlninty may spoad up the potmiting
pracess, whish may roduae ¢osls In
goma Inslances, pozticutarly offanlting
tho addItlenal cosls assonlatod vtk tho
rulo’s mote stringent raguiraments for
controla and offasts. 'tha propasod rule
Thua shoutd rasult In n moro slahlo
regulatory atmosphote, allowing
companies 10 plan with graator cortainly
the amount of Yme ngodad {0 olitain
nigcozenty pormils 1o bogin conalruction
ond aperation of a rroposed 0cs
sowrco, This regulalery cotlainly le
arllaulorly §mporlent in lighl of the
gmsldonl'a nallanal onergy alralogy,

which Includes the envTeanmentaty
sound development of OCS reserves.

EPA would ke to conaolidate the
teview of a source's slr qualily tmpucts
wlith roviows of \he source’s Impoct on
other envitonmentol media (eg waler
end land), TPA a snlisiting spoelfic
comamonts ond suggeslions as lo how
this mighl hs promoied by Ihis
rulemnking, keeping v mind the
limialtens of soctlon 925.

In earrylug oul the non-discretlonary
provisions of Section 328, thy Inhorent
cost nffectivenesy namber [$/par ton
potlutant tedueed) do not necessarlly, Tn
tho Agency's opinion. oslublish a
grecedenl for cost-elieclivenpes

enchmintks. Had Congrese grantad the
Agenty floxibility for this provision, the
Agency may hove estnblishod de
minimis Yavels which would have
oxempled somo of these soutces In
cotlnin aroas lrom nilrogen oxides
("NO,") and velatile orgaaic compountls
("YOG"| conlrols.

B. Regulatory History

The 1078 mendments Yo the Outor
Conlinentsl Sholl Lands Al ("QUSLAY)
{13 U.8.C. 1331 of seg), os interprolod Ly
tho Nintl Clreuit ln Stale of Californla v
Kloppe, 004 F. 2d 1107 {1673), clarlfiod
that DO {rather than EPAY hud sole
nutharlly Lo regutulo nir emisstons from
acilvitics authortzed under the OGBLA.
‘Tho amendments to the OCBLA roquirgd
DOI o promutgaty sules lo protect tha
nntlenal amblent olr yuality slendards
(“NAAQS"1 by rogwleling nir emissions
from activitles anthorlzed undor the
QOCSLA. in 1070, DOL publishod s first
rulemizking effort In regard to air quality
In nn Advanee Notico of Proposed
Rulomnklng ("ANPRM")

BIA romments In raspousa lo \heo 2074
ANPRM (B, Hawkine, "BPA Comments
n Reaponse to DO ANPRM of 12/ 20/
70. 1670), Included supgosiions lo
“agsuro that onshero ond ofishore
Fagilitlos aro troatad tho supa” AL (hat
e ETA alse polntad oul lha pussibllity
of nogntivo tmprols an onshere
aronomia grewih, slatlng ** ' * the
conatruction of OCY sourcas will Juwva
an idvarae impact on both ale quality
ant tha ability of gourcos lo bo bullt
onshoro * * Y. 'The developmen of thy
0OC8 could impaot growth of oushore
areas In this foshlon becduss pmifssions
sonrcon mus) o added lo Wia haseline
¢ e Wiaally, EPA suguested thot for
sourcea \hal may slgellicantly affest
onshoro alr guallty, DO requlres that
"+ ¢ ho condrots imposod b
whatever conirola are Imposed by the
adjacen! state on ke sources within lla
torritorfal jurlzdletion * ' =%
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I'PA nrgnodl thal lie commonts
refleotod Congresajonel ntent, 6
position thal EPA decumentad throvgh
numcrous reforoncos conlained i the
cornemts, 85 subinitied o DO, In 1000
D01 promulyated final roles lo regulate
afr emisstons from OGS activities, sud
slmultaneously propesed a niore
stringert tule thal sould npply enly (o
QCE sourcea logated on the QY
udhncent o Califointa.

{n 1082, BOI withdrew thy propesed
rula for the Californin QCS and upplied
the nnHonsl QCE rules ta thy OCH
adl]acant lo California. The daslston net
to ndopt mote sitingent soquirements for
thesn ureas resultod fn & lawsull, Stolo
of Colifarnic v, Watl, No. 11-3234-CIM
{MX}HGD, Ca)). ‘The posilion laken by
the complainants was that the DO1 rales
fuiled to adequolely prolect onshuro alr
quality and the NAAQS, and that
emistiong fram OCY activitivs llad n
significan? inpact on onshore alr
quolily. The somplatnants held that
DGI's action created an Invguitable
sftuntivon wherely amlesiona from
¢nshora sources were conlrolled more -
sUringently Yhagn would kave been
negesaary if OCS soutees woro .
regylated In & mamer conslatent wilh
cnshore re?uiro,menls. "this tawsuil
oventually fed 19 an altenipled
negotlatad rulemaking.

Moanwhile, in 1963 EPA decided to
requira afr polluilon conirol districts
[APCDs} in Californla to Include QG8
ainlsstona I the emisslon Inventory of
thelr slato implemeniation plansg [S1Ps),
EPA'sdeclalon wos based on the fact
Ihat sinae nu nalural barfers exist lo
prevent epshore migeation of emisslons
frant tha ©US, n rentistic emissions
Invenlary must Inglude OGS emissions.
[or st aron designated aan
sonattnintiont aren ("NAA") undar
snctlon 107{d} of the Act. the omisgions
Invaitory I8 used as input to & mydel
thin 19 waed to futerming the cronnt
st uimtasions nwst be reduced fnordur
to altain the NAAQS. It way DA
poeition that uny atlaknment R
demonstration would be unyonllsitz and
wnaceaptabla if base:d on an omicslon
Inventory that dld not Inchuda emisslons
frum an ontice category ol major sources
laeulud 1o the afr besla. Lnpacte dua lo
lnaruasos in offshave enitasions had to
lre mitigated by deercases fn onahato
oyisslona to prevent detatioration of
onshore afr quality. Actunl imprevement
in ofe quality had to by achloved by
radueing onshors emlssions uvan
furtlior, Uhos slovring onshore growth in
tavor of offshntg devalopriont,

T 1805, a1l Involved in lilgstion of
thu Steto of Callfornia v, Wall, 130!
publisherl an ANPRM (50 PR 838) In

which DO! solicitgd Informntion that
could bo wsed to develop omissions
conlrol requisements for OGS aclivities
Ihnl odvarsely nffect the onshors air
quality in Culifaraia, In responsn Lo
comment on the 1065 ANPRIM, DOL
relzined an ledependent mediator o .
nssess the fersibilily of & negolinled
tutemuking, A decision wag innde (o
pursur a negotluted rulomaking wih the
gasislanze of on independent mediator.
Participonts In tha Jawsaoll and ofhee
Interosted parites wore organtzed {nto
{ive conlilons: Federal, State, Locul,
folustey, and Environnontal,

In 1009, D01 indtinted The negotinted
rulvmuking process with the purpose of
teashing eonsonsus within ono yeat on
the roquirentchis for ol ond gas
operations on tha OCS adjncent 1o
Cohfornfe. I consensus wore reached,
the Seceatory of the Inletior vias
prepared to publish the sgreament na o
Nolice of Proposed Rulentaking
{"NPP AL Daring the sourse of the
negot.sad rulemuking, a subslontal
amoant of valuable faformation was
gathored ond congensus was roachad un
many isauue, Howaver afler wa ond
one-half yeurs of nogotlation, tho
cogkitions wora wnabla 1o protlucu n
consensus rilo, and the negotiatod
ralemaking was abundonod in 1908,

161959, DOI published an NERM to
wgulate OCH activities ndjacent 1o
Golfornin. As n resolt of somments
roceived on this NPRM, DOT began
discusalons with B in ordur to
duvulop & mora accoplabilo rule, Thase
discuasions sontfnwed unlfl Congresa
possed tho CAAA-S0. Also 1 1069, u
Prasidentiel Task Poreo was larmed Lo
invostigale Issues nssoclated with the
leastng nnd dovilopmoat of throe
specific oll and gas loaass, The Tusk
Forcu prosunied s taport 1o the
Prastdent in Janunry of 1940, 1n rogard to
utr quatily, the Task Force
tecommanded thal OGS aources romply
with reguizements squivalent o Yhnao
{m(j:mse In the edjncent snshore aren,

songress ndurossed these consoena tn
the GAAA-BD. Undor srction 920,
Congrass ltanslerrod o BIA the
anthority to regulate OCS enwrces
exgopt for sowrcos focated on the OCE
adjacent to tho States of Toxys,
Loulslun, Misslestppl, atid Alohama,
whata DO rolaina authorlly, Socilon 320
roiulrna DO o campleto n sludy wilhin
threg yeosa to delormitng tho fmpant of
emissions nu nonaluinmanl areas ftom
(CB sovrcos wnder DO Jurlsdiclton,

G, Desoription of OG5 Snurces ond
Aciivitins
Cutcontly, OCB octivity 13 privurily

relpinil 1o tha oxploratfon and racovary
of ol ond gas. ‘This netlvity con ba

thivldad inlo threa phases: explorntion,
cunslroctten, ond develepinont fnd
productiun, The loal tivo phases vceur
anly ' oil und gas can be econymicutly
exiratied. The wiain pothlanis of
ceneern far oft of theso phasea me NO,
and VQG.

The exploratien phase consists
primatily of dilling explaralory wolls.
The tinigslon sources assockaled will
this phase are dilting vesacls ond i
¢row and supply boals thal support
thoss ppetatios, Each eploratery woll
dridling vsunlly 1asts % lo 1} moulks.

Ouisita activittes during the
constmalion phate consist of the
Inblention of the pdutfurm from
individual, pro.-fubtfentod plrces und
Tnstoltullon of pipelizes, It 1s (he mast
equipnint-Inlgratve phase of activily,
During this stego, sestians of the
plativrm aro towed by horga to (he site
and the platfosm §s assemblod, Emissien
sonrces psgocinlad with this phuse
Inclutlu barges, Yugs, erunca, end crow
ang 2upply boats, and emisstons tenil In
b Mgh tlue lo the large smount of
enuipment on-3to. Tho construsilon
phese lasls nbout ono to thren yoars.
Mueli of thie tims is spenl fbilcoting
the Jackot, duck, nnd plaiform modules-
on lund. The Umo the marino
construction aquipment vust ba on the
0G5 localion Mistalling compenonis fa
noninafly &eoken up Inlo soveral
ralatively belef perlods.

Durlug the dovelopment and
produsifon phosas, wells ara drilled
[roni the plutforay and ail nad/or gas Is
producnd end processad at the phatform
nid kransportaod enshoro for furlhor
frocessing. These phnseo consist of o
wlle variely of omisston eowrees: DHesel
nued nalural gae-frod ongings and
turbines {for power produttion and
compresaots), stond-by gonarators,
fughive emissions from pracessing andd
storage, ond erow and supply bont
emisgione, The dovolopment phase
ceasisls of deilling tha production welly
amd Ins!s 1w/0 o five yenrs, duting which
emlyslans aro much greater than in the
prothuetlon phase, The production phase
mny husl 26 youra or longer,

B, Carrent ond Futurs Actfvltlss vn the
ocs

Al the prusont (e, most off nad gas
producifon on tho OGS ocaurs in tha
weator and centrod Gulf of Moxico,
whara muie than 3,600 platfonms iro
loauled ond which remalns undor the
jutlsdiction of the Minernls Mansgenion
Borviee PMME") of DOL Yhoro arn 83
produeling plptforms on the OCS
adingont 10 Colifornla, with ol Joast
throa miero yndez tonstiuction op
deyelopment, The only etier aatlvity

1,
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oeeutiting within EPA jutlsdiction s
explom!urgﬂdrﬂl!ng on e OCE ndfagent
1o Alaska, MMS has eold ofl and goe
lsnaes on tho OGS adjagoent to other
stateg, ond exploration hag ocewsred In
the Atlantio snd adjncimt to Floilda nnd
Alnska, Is Tlortdn and Netth Carolina,
exploratory dullling hos been arﬁmvnd,
bt has nol ye! begu, dua to etiner
Congeosslonal moraterls or laok of
copstal conslstensy concurronce by the

slate,

Tha CSLA nuthorizes MMS to hold
Jense sules 1o develop reacurces olhar
than ofl and gas. Mining of cobali-rich
mnnganase orusls adjagent o Hawall I3
boing investigatod. Other possible
noitviites batng Invostigaled for Future
sonsidoration nre haavy mineral Iining
on the 0OCS adjacent to Otagon sl
{eorule, phosphate mining adjacent lo
Georgla and North Gezoling, geld mining
adjacan 1o Alaska, rand and gravel
mining adjacenl (o New Bngland, ond
sond and shall ilning in the Gulf of
Moxleo,

H. Discussion of tho Proposed
Ragulolions

A, Soction 85, 1-Jtalutery Authorlty
ond Scopes

Becilon 920 of (ho Act makes EPA
responstble for ostablishing
requiremonts lo regulalo OGS sources of
air pollutien, Thesa rogulntions oro
tntencted to eatablish the air pollution
control requiromonts for OGS sourcos
and tho procedires Jor Implementalion
and paforcomett of the raquirenients,

D. Secifon 85.2—Definiifons

A large number of pxiating
tegulations, Ineluding daflinlions in
thoss rogutalions, have been
incorporated by referench Into §§ 5512
and &34, Doflofitons thnt ave Inchuded
tn rogitations Inzorporated by raference
ghail nj?p‘y In it context of thoso
partiontar regutnitons o ollyw tha
incorporated requlcomonia and
parmitting ptograms to funatlan j thetr
fatended manner. EPA has sought o
keep the definitions givon in § 6.2 1o a
mintmum o avold nconalstenoies with
the definitions given by the fededal,
slaie, and foenl raquirorents
Incerporated Into porl B3, Pot [hls
ranson, no new definlilons of "nov, OGS
sovice,” Yoxlsling OGS sovrae,"” of
smadifization” have boon included,
Baanuse {he fadetal, slalo, and locw)
regulrements incorporated fnto 34 6513
nntl 6514 define naw source, axlsling
apuree, and modification, Ismgun?o is
{rotuded tn 48 55,18 and 59,14 Lo tink he
delinltion of OCS sontee to the
definiilona exlating ln the Ingorporated
veuiraptonis.

1y
Thits 2
F%s%‘w‘;fﬁﬁ‘.‘u.’;.f-uuu. “ay weon oL

, Conslsient with seclon 320{a)[4}{A),

art 85 reforonces the daflnition of 0GB

n the OCSLA, A bilel summary of thet
delinltien 1s that the OGS beging al a
sinie'e seaward beundary and extends
outward to the lmi of U.S. Jurlsdiction,
¥or plales ender EPA jurlediclion, stutes®
soaward hovndarios ara 3 files {rem Lo
coasl, excapl in the Gul of Moxlco
olfshore ol Flotlda, wheto the stale’s
geaward boundary I 3 longuea
{approximately 9 miles) from the coast.

"OCS poutes” ts doffned ln tha sintuto
and ls limited to nciivilios thal emil or
have the polenfial to omil any ofr
potutani, thal ace regolotod or
euthorized under tha OCSLA, ond that
oro looated en the Q08 orin oron
walars ahovo the DCE, Ssclion
326(a)11)(C). Al the prosont 1ime these
oetivitles ave mostly rolated o the
oxplorotlon &nd developnient of oil and
gns resorves. OGS netivitios Inclade, bt
ote not limited lo; Platform sad diill ship
explorailon, construation, development,
production, processing, an
transporlaiion.

EPA {s proraslog lo Intvrpiul the
definttion o7 JG8 source” o oxclude
vessels {othor than drilt ahl\w. ua
discusaad sbiove] beeavse they nra not
"ragololed or nuthorized” under the
OCYLA, Under the OGSLA, DOI mny
rogulate “eli insloilations ond other
ttevicas potmanenily or tomperarlly
attached 1o the soabad, which may be
erected thugean for the purpose o
exploring. daveloping, or produeing
resources thorslom, or any sueh
installation or other dovice fotber thni n
ship or vessol) {or Mho purpast of
trensporling sich rosourcas,” 13 U.S.G.
143360)(1). Thia tanguage does not
include vessols othor than drifl ships
heannse they ara not attached to the
senbed, and vassols used for the
iransport of QCS tosources nre
spaetficnlly e xcluded, Tharalore, BPA 1s
proposing not lo rogulnlo vesstls as
*0C8 soutcos,” nnd any regulntions
adopled by slate and local agencies Lo
troctly contro! vossal emissions will nut
beiacaiporated Into et 65 beeausd It
woutd excood BPA authority undor
section #28. Drill ships ara considered 1o
bo o *0CS gourge™ bacnusg they ate
nliachod, ot leasl Yempororily. o Dw
seabod, and e are anthoilzod anil
rogulaied purauanl to (ha OGBLA; ng
guch, they will ba subjeat 16 rogulatlon
ng a!ﬂl!unnr{’anumea whilo altached lo
tho enabied, Vessol omiastons relaled to
0OCS alivily ase, howaver, accounted
fur by including vasast onilseloits In The
polenilol to eit" {dofined bolow},

‘Fhe defintifon of "potontial to emil" of
an QGBS source encompodges emisslons
from ony vessel gervlolng or sasecloted

wilh wn QCY source. Incluting enifaslousy
whle ol tha OCS source or en-route lo
or from the 088 source und within 25
udes of the OCS source. The Inclusivn
of vessol ermlzsions in the lotal
emisslons of the slatfonary source is it
slalory requirement under sechun
320[0)4)(G). fn 1his mannot vesse)
cnissions of altainmaont polltants wili
be necounted for when PSD inpact
analyscs afo performud aid Tncrement
coasumption if cnleulnied. For
nonatitinment pollutants the OCS
sourco will huva Lo obinin olfsols s
roguired by the COA, and vpssel
efnissions will be offsol,

In odditlon, EPA has outherliy voder
Title H of Ihe Act to regulute vesset
emissions as meblle sourcos, In &
manner apalogous lo the regulation of
uutomoblies. Itogulnnngi veasela wder
Titte 11 Is mora prastical ihan regulating
vossels nssocialed with OCS sourves
under seciion 328, tuo o tho nalure of
mobile soutens. Regulnting mobile
soitrees on g braad sealo climbues the
problems Inherant in sitempting lo upply
& palchwork of regulntions. Vessals
nssonfufed with OCS sousces cross
lucal, stute, and Internationul
jirlsdictiona) lings, nnd may ¢son be
tnternnlional Nag yessole, A sludy
wadiied by the Act s currently
underway o determine the spprapioly
tegulitory schame fyr nat-rond enginos,
Including vessels, It would bu premalure
10 rlevelop anollier ragu[u!u!r schemue
for vesscls ptior lo the templetion ol
1his congrassionally mandated stady.
neel woold add ansther unnocussnry
Inyer of regulntion.

Some cominonturs have oifared
nnother possiblo ntorprelation of
septinn 324 ragarding the regulution of
rariny vessels. This interpretotion la
haaed on the theory that soellng 320
provldas for the diteot regulativn of
polintivn on the OGS, ruther than the
rugulation of OGS sources. Speadivutly,
soctlon 326{a){1] sintos that BpPA ™ * °
shull astublish requirements Lo contro!
air pollution from Ouler Confinentat
Shelf sourcos * * ‘" emphasis odded).
Sectlon 528]0){4)(C] then slalos thul
omissions from vossols “servicing or
asyoclnted with an OCB soutes, .
taeluding amisslone whitla sl he OC8
sourca of on roulg to or fron the QCS
solirio within 26 milos of the OCS
source shall bo consldared dires
emlssions from the OCS source”
{einphnsis ndded), Honeo, it can Lo
argond that BPA hes uuthority pursbunt
lo soclion 320 lo regulato vessels. M Then
would follow that il o corresponding
onsharn aree dddopis rogulsements o
control vessel omlesions, ERA mual
intorporate lhese raquiroments into
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§ 5514, Thia Intetpreialion appeats,
howaver, to coniravenc tha plain
lsnguage of the statule, which does not
uxp%[niuy include vossels in the
definition of "QOCS source” bul does
sxplicitly include veasels omisslons In
offsat caleulations and im{mnl onalyges,
indtenting that such emisslons wate ot
intended to be raguloted dirnctly. This
Interpraiation would also result in
vassols associated ywhh OGS sources
belug rogulated under saclion 328 while
othor vessals would remain unregalatod,
and thus zalsing sume congern with the
vquity of such eegultalion. EPA s
sollcfilng commenit on this
interprelutiom

C. Sogtian 533 Appleabllity

008 sources aro, by delinilion,
Ingatod belweon stale seaward
houndasles ead e ouler mits of
\intled Slatos Juelsdiction. The ptoposed
008 rule catgblishes lwo sepprale
rogubatory regimes, as indicated by the
stalate, The Hral applies to OGS sources
within 26 miles of glate beundarlos,
‘Those noarshary QCS aources must
comply with rogulroments Ihal “shall be
the same o8 would bo n];lpllunhlu 1f ihe
aource ware losalod in the
carresponding onshore grea.” Secllon
a20{u)[1). EPA 15 proposing to taad thla
ruquireniont Lo moan ihol nearshore
OES suitrgos wiit ho subject fo thase
fedoral, stala, nad local requirements
npp]lncﬁ)lu tn e carrespending onshore
aren 0y of November 15, 1086 (the dnlo
that tho GAAA-00, Including section
320, wero enacted) which ave rationally
rolaled to the altainmont and
motnlenmea of fedoral and alale
an Dot afr quility standarde ond to
past C ol titla } of the Acl. Pore
discusslon on Tha centrad of foxte alr.
poltutants antl the genotal npplienbitity
of the Act vofer lo soction [11.D, Thoza
sequsrpments aro set forth In propossd
$% 55.13 nnd 5514 of this part, BPA will
upthite the OGS rulas to “mnintaln
consisloncy with onshare regulniions,”
ng peovided by spelfon ﬂeﬂ(aﬁ(ﬂ. fit
n¢cordanco with the coasislonsy
provisions of § 69,12, discusged in
Hoction 115, below,

"The sacond rogulatory regime will
upply to OGS sources locoted more than
25 miles beyond alntas' senward
Yovindnties, Ducauso these oulor OGS
sonrces ara osuled a canstderalla
distance froim shore tho fmpaot of thelr
arisstong B3 leas then I thoy wara
lucaied within 25 miles of stnlo
bourtntlvs. In soma cuses, the
enitastons frent thase sources might not
nifrot amblant concuntrations nashoro,
In conteast to the statutory tagulromonts
applylng to soursas locuted swithin 24 -
nifles of stala boundarios, sasllon 128

S,
k: ‘ﬁ?ﬁ&v)«i}f&:s:,&z}..‘-;., P A N

does not 1ink the requtepments for OGS
sourcee locaad beyond 25 milas from
sloles' zeaward bounderfos 1o onghore
requirenienls, Tha sinluta does,
hewever, mandate thot requirements be
ogloblishad te conliol alr poution ftom
OGS sourera, Therafere, wilhin thyse
Lounds. ¥ e Adminlstrator lns
discretion fn dolermining the
requitoments fur OCS sources located
rnes than 25 miles beyond slate
beendarias,

£PA s proposing that sourees locoled
wota than 26 miles beyond alate
houndaries be aubject 1o the
reqiirements fue PSD. NSP'S and
NESHAPS will npply to the extent they
aee rallonally refutod o protestion of
ambical afr guality sinndards, Wheti
promulgntad, the followlng federal
reauiroments witl also apply: The
federn] oporating perinit program (40
CPR port 71] and unhonced complianco
nnd monlioring regulatfons promulgated
pursuant lo section 114{s)(3] of the Acl,
Tho nrpliantlon ol theso reyuironionls
1wl allow BERA 1o protost onshore alr
quaiity from hy impacte ¢f einfeslons
produced by QC8 sources lutatod more
thon 26 milos boyont statv gonwaed
bounttaries. If, duo Lo fulure
devolopmant of the OCS, tho
Adminlsirator doterminag thal those
roquiromonls are Ingulticlent to prolecl
bolh fedoral nad siate nmbiont
stondards, niora sirlngont requiroments
wit ho estabitfehed in a Toler rulemaklvg,

AL OC8 sontren operaling adjacont o
any stale other than Toxas, Loulahma,
Miusissippl, or Alabamp witl le subjest
lo requitements undor ono of the alipve
segimes, QTE gources ndintont lo these
four glates cyrronily remoin undee the
furtadiction of MMS, sad aro ned subjest
ta tho requiremants of parl &5. Far a
mora detnflod disaussion of the
tequirements npplicsble to netivities
lognled in the nearshore and vutor 0GB
reglmas lire roader {8 sefecod to 1M
mhd TN,

Soction 026 acts compllunce datoo for
nevs and exlsilng sources. Now pourcoy
must comply with Uile pard on the date
of promulgation, ¥xlollng ¢oureos must
comply wlih Lhis patt within 24 months
of tho dtate of pronulgolien. For
pwrposes of complinnes with this
1equiremont, a "new sourca® moans an
0S5 soutan that is & new sourca withln
he meaning of sectien 111(0). An
“avigling source™ monps hay eource tho!
I3 kol @ new saurco within the moaning
ol sou.lon 113(a). In fnstanzes when
“new aource” 18 doffned In an NBES
togulatiun tho suurea will nol o treated
ag 0 new anuzco, unless (119 0 naw
auurep within tho meoning of seclion
111[n) purstanl to this purt, NEPS

regulaiions ol dofine a now source au
nhy gource that wae nol 2xisting ol the
tima the MEPS wag promulgated. This o
lu elarify taol nxlsifng OCS saurces will
not be Iroaied s nesy gourcos for the
purposo of compliance wilh hSPS
requiramenls.

1. Section 554—Requirements 1o
Subatt o Nolive of Intent (NOI)

Tho pswngr or oporator of o prognsed
naw source Within 25 miles of a stove's
seatvard boundary must submit an 01
to the Adméniatrolor through the
Rogl.nal BDA OHleo and to thoair
pollullen contro} ogency of the NOA
odjacent onshoro arcus. An NOI wil)
tneludo ganaral aad speeidic fnfarmntion
nboul a propesed eovrco, such 63 the
proposed locatien and the sxpeclad
emisaiona fron, the gourew, to determing
the sonrga's onshoto Smpnets and the
appilcabililfr of onshors requirerients,
Thoe Adminisiralor may nlways raquest
additlena! informalion if nocassory.

The NOI serves Wwe purposes. Firs!,
the NOI will aliow adaguate Hime for
onshore atong to dalatmine if thay will
subrail o requost for doslgnntion as the
GONM. Becousa tho NOA wil}
auntomatically be deslgnatod os the COA
for exploralory sgurces, thoso sourcen
will nol o raqulred to subimit nny
inforpetion 1o be usod for the purposo
of delermining the COA {Le. an Impor's
paudyalg), Sacond, tho NOI will trigger
on BP'A reviow of 1he OCS role to
deterping whether Il 1o “consfslont”
with the onshore rules, 1F48 1s pot, BOA
will Initlate & rule updnte for thot
spoeific COA, with the gonl of making
e progosnil now aource subjoect 1o the
gunio tequirements Gl woulild upp]x Hyl]
waro pmpoa!nf 1o locnta th tho COA,
The purpose of this pracegs In to mast
EPA's ebilgation 1o muintaln
sonsistancy betwoen onshors and
offshoro requiroments willitn 26 miles of
glale boundarius, as required by sectlon
azain“l).'rha conalstonny updale
proreduro and 11e statutory backgrer - 1
oro gxplainod more complolely In
Boallen I, L.

Bocausa tho npplicoklo rogulntions arg
likoly lo change, tha owior or oprentor
of (e proposad seurce must nol submit
the NOI mors than 18 months before
subnidtifng n permit application, This
Wmefrome o consiatent with gnshora
tequiremants rolatod (o permil
applicaliona,

s Soction 65 6—Dealgnation of the
Co: “esponding Onshere Areo {COA)

Undor gotilon 320[n){A}(D). 1the COA Ia
nssumad 1o bo tlie NOA, bul the At
ﬁlvas the Administrotor the authorily to

galganio onothor droc os tha COA
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undar corlaln clrcumatances, The
folluwing s o doscription of the
procoduroa and ceitestn that EPA s
proposing 1o vse for making the GOA
designations. Alsa fncluded In lde
gectlon [s a proposal to deslgnale COAs
for soma gxisiing and propoved vourcos
adjacent to Califorafa.

1, Naw Developinent opnd Produclion
Bourgys

EPA s proposing the Toltowlng
procedure for the daslgnation of the
COA for now sovrces, The NOA will be
asaumed t ba the GQA. An aren othor
han the NOA may submit a request g
BPA 10 bo daslgnated s the COA fot a
spoelfic QOB sowrce within 00 dayo of
1he submission of the NOL, If no tequest
18 1eceivod by tho Admtulaleator wilhin
80 doys, tho HOA will begome the COA
withnut any further actimi.

If an crea does subinit o raquesl for
designaiion az tha COA, hel toguest
must ba {ollawed within 80 Jeys from
the aubmission of ths §DI by a
(omonstratlan which shows:

+ Therequesting aroa ling more
slrlngont tequiremants than the NOA for
tha conleod of emlsslons from the
propossd sonrce;

« 'Fho emlastona frem the propogad
soitrgo can ropsonably Le oxpocted to be
trongported to the renuesting ares: and

+ Tho emissious Trom the proposed
QOUFGE garn rnasonablg ba expecled o
hinder tho effotiz of the area 1o allain or
matntain foderal or sinto ambient air
qualiiy stendarde, oe 10 comply with the
reqnitemonts for PSD, taking Iato
account tho pifact of air.pollution
conlrol sequirements that waonld bo
Imposcd by the NOA,

Seo geolion 920{a) (4N}, i no
deinonatallon s substphiigd within the
allottad Ums yerjod, the NOA will
becoma tho COA withel hirthar acifon,
"Tha EPA raquesia comment on Lha
contord of the demonstiation and swhal
eeltorl should ko vaed in muking the .
doterminotion of “reasonally expecled.

1f g domonstration is sulsalttad, the .
Adminlstcator with lsaun o pralimfnary
determination of the COA within 150
doys from the otiginal submittal of tha
NOL Tho peeliminary deteemination will
bio followed by & public toview ant
canrunant verlod of 30 doys. Thl? will
atlow lha NOA, ho affested OS5
souice, and otherinterested partivs
adequate lime to review (ho roguast ang
1he aupporting information, and provide
BPA with ony addltional information
that mlght have a beuriny on the
ﬁdmlnfstmlor‘s decislon,

"tha final designation will be Jssuad
within 240 duys of tha submisston of tho
NOL The Admintstralor wilt desigaote
the COA bared on ol the evalinble
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fnloraatlon. YWhen the Administrutor
makes & COA designation,
considerelion v ba given to the linpast
that the designation will have on the
NOA, Although ¢missions from o sourco
mny be ranspotled 1o o aven with
more slrlogent roquirements, usually the
emiaslone will reach the nearast drea fn
greater concenlration ond more
frequently {natusally thora will be
pxceplions to the precoding etatement.
depending on the Focn!lon and disinaca
from the sourca to the areas In
question). The Adminlstrater's decisiun
1o clesipnuta the COA for ¢ proposed
agurco will bo bused on the rolotive
benefits to the NOA and the tequosting
aren. Tho BPA requnels commont on the
canlent andt dolarminution of whal
conslilutes "rolotivo honolils.”

Vhen & mota aleingent prea is
deglgnatad as the GOAL EPA vl lesue
and adminlstar the permit. This will
alfov EPA to belter ovalunio the perait
requirements that would be Impos~d
nnd the passthle gxamptions nllowed.
Anoiher alvanlags is thal the
Adminisizator wili be alilo to expedie
the peimi prorass by eliminuting senie
of the crossJutlsdictional guesliong
swhich wiil Inevitably arise with regard
1o the qualilication of offsats amd che
granting of oxemptions.

0G5 seurces Pt must oblain affsels
will ubtain thens alha base ralo
rafutred in the COAT he vifscls are
obtajred Jandward from tha slte of the
proposed OGS sonree, with fu
dissounting of ulfsots ot dislancs
penallles imposed, Swren the purpose of
this rufs (3 to protast unghoze emltst
uir qualil{. offgrls obtained closor lo
shoro wilthave n grealer posilive Tmpact
on onshore air quuliny, i, howoves, the
DA zour 2 obtalns offsolo senward
from the vropused site 6ll dizeovnting
aad Jistance peaallios reqiurod by e
GOA shall apply in the same morner ry
3f {he vource were lagied in the COA,
Qlfsets may ba oblatned from sourees In
1the NOA or tho COA of frem OLS
sovrces. Par tha purpose of providiog o
sonkee of offsels, reduttiona rm an
QCH source shall be considired v ba
radugtions from w thin the NGA or thy
CON pssuclated yrith the snuren
provldinE 1ho eptisglons redoclione.

It hos bevn suggasted tho! BEA make
aren-wltln detoniinalions of COAg, BPA
doos not euscontly have tho resoursoes oc
adaguate data lo moko aveswide COA
daterminatione. This typo deslgnntion
would eoquirz 0 gomparative anpalysis of
all the onghore eopstal tagufations and
an avpluallon of probinbla tmpact of
068 snurces, Al onghore rogulutions
will be fn a sialg of flux ovar the noxl
povaral yeara due to changes mandated
by ha CAAZB0, so lhe rolalive

* Tt deslgnaling tho COA,

. fuetor {n deleratning (he nren of jupagl,

BT o
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stringancy of onshore programs enn b
expecled lo chonge, The anhivipited
changes tn onshore programs, combinedd
whth the unceetalnty of the tocatiun of
future QCS development, meke ii
Infeasible for BPA to ke aeu-wile
designotions.

EPA is molieltling suggeslions on
wiethods thul. withoul depriving uny
fntercslad parly ef adequato time L2
jovide inpul, stirenmline Yhe proceduse

2. tew Expluratery Sontees

EPA ls puposing that fnr new
explomtory sotrces i AOA will be
designaled as the COAL 15
unnecessarily burdenscme fo roguire o
twmporaty aclivity sueh _v exploration
Srilling. teplendly tusting 3 1o moaths,
Lo an adminislealive pracess thet ists
up 1o elght menths, Moreover, it [y
wnlikely thut wn achivity of such lnited
durutiyn woukl hinder e #flonis of the
niea in quastion 1o aMuin or mairtaln
nntbient ofr yuaily standards, ns
requited by both the stulot and the
praposed cegulitions in ouder for the
Adwsintstrator o desipnule an aren viler
than the COA vs tho MOA Thug, BPA is
propusing ol this thne fo niid e &
presomptive dmerininahos that the
COA will be the NOA [er ull
exploratory sourees. If the expluloty
ey aralion resulis In propas-:}
velopment and prodastion al thit site.
then {hat peoposed deyelopment ond
pradustion svurcy v uuld b subjoet o
o tull COA dosignanon poregs,

In addlizion 1o Iha exeessive hosden
e GOA designaticn prac.ss wonldl
I peiyg @n on nxp!ummry saurce, {hers
wre tephmeal remsg tn simaplidy the
pryeees fur hese lempat sy upeenttic ns,
T'he dJeterimnstion ¢l 1mper tz gpshom
fram an exploralary operglicy conbtd e
depemtent en the thae of yesv driftiag
Wik prajectinl W ot ienuge
metevratogicnl conchuans nrg a hey

Sinco muny fnctors could deiuy driiling,
including Ii:n COA dewigisaron process,
thir showing of onshyes napacts weuld
g {inia dapendent, and thy COA conlid
viity possibly chiuige degeathing on ihe
tme of yoir drilllng were tu nectr.

“hiv ls wob o proulem for tevelapmesn
and groduciion wetivay whiere tha
prt-llmmlurnucn of efletts on w porlitalue
onshore aren conld be promcied over
ko lifallme of e phinforn

9: Bxlsilog ned Currently Proposid
Sourcuy

LPA is alsa praposing {o deafynale
COAs for somo suurees ollthore of
Collforntn. All extsting devolopmonl and
praduction piatforms that will bn subiect
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16 this rule &re located op the OCS
adjacent to Gatifornia, Existing sources
have only 24 moaths from the date of
promulgation to comply with the
requirements contolned In theze
rogulations. Naw sourcoa must comply
immediately upon promuigation, By
designuting COAs for these sources an
tho tute of fromulgalion. the exlsting
sources will have adetuale Hime lo
dutermine the spplicable requltaments,
instatl necessacy controls, and receive
the required psemits, and the proposed
sources will be given early notice of he
requiremenis with which they must
comply. EPA Is proposing That the NDAs
foe tﬂase sonrces hecoma the dasignated
COAs 1o facilltate Umoly compliance
with purt 55, No GOA drsignalions for
OG5 sources locatad adjasent 1o sintes
cther than Colifornia nze hining proposed
at this time duo lo uncarlalnty segnrding
tho exaet locatlon of future
develppment.

AL this time, EPA |y propysing the
Soulls Coasl Air Qualily Managonient
Diglslct as the COA for the fotlowing
exlsiing or proposed OCS [acllitios:

BVt Ellon, Blly, and Euigka,

Al thls Ume, BPA I3 proposing the
Vontura County Air Pollution control
Pistrict ne the COA for tha following
oxlsling o proposed OGS [acilitlos:

Urace, Gllla, Galk, nod Gina,

At this tlme, EPA s proposing tho
Sunle Barbarg County Al Pollutlon
Cantrol Thstled as the COA for tha
fullowlng axlsting or proposod QCS
foclllites:

Hublinl. Haclends, Harmoay, Harvesl.
Henather, Hloary, VM leiago, Hermosa,
Hidalgo, Hillhouse, Hogaw §fouehin.
Hondo apd Irene, kels. the OS & T, aud
Union AL and €.

in proposing tho COa for the above
souzces, BPA la nol making or implying
any declalon as {o svhother the factlily is
n new source or an ¢xlsling sourco
pursuant lo sollon 111(a) for tho
|utposos of compllance with tho
requisemonls of this part. .

I no odvorso comment s racolvorl on
thu proposed COA for oach of the above
0C3 sourcos; tha COA dosiguntlon witl
bavoma (ol upon proravigation of this
rilo. 1f advosso vommonl Is reenivod, it
gt bo accompailed by a requost 1¢
consfdot onothor nico tie tho COA and
sulficlent docurnentinllon To supper! the
roquost.

P, 8octivn 85.86—Permit Requirements.

Scctlon 55,0 of 1his propasel contalns
ret}u[remnnts to enabio EPA or n
alegatod ggonoy lo 1ssuo
proconsiruetion ond oporallng paraviia In
terordance with onshora fedaral, stale,

rEess —

und {pcal rogulations for sourees within
76 mites of states’ seaward boundarios.
Section 65,0 also esiablishes fodoral
Eormmlng fetiulmmunts for sourgos

eyond 26 mfles of g stalo boundary. As
thscussed In Bacljon 11K, tho
Admiatstraior will retain nuthority for
the implenentation and enforcemont of
the OGS regulations beyond 25 milos of
slate scasvard boundarios,

This regulation proposes that
npproval te construct or permit 1o
oporule applications. submitied by a
ngw or existing OGS source, must
includo n deseription of how tho sourco
wilt comply with ol} the appliceble
requirements. This is an eslablished
requitement of nost proconstruetion and
operaling pormil programs; it oisures
that the permitiing agensy qnd the
applicont hove identifisd oll the
requitoments lo shich the sovree Ja
subjoot and allosws the applicant to
Identily mny control technolopy
roqulromenls thal ilie bpplicant beHeves
aro tachnicalty infeasible or will couse
an unreasona bl threal to health and
safely.

A request for nny exemplions from
compliange with pollution rontral
technology requirements mnsl bo
submitied with the permil application to
gasira thal tha air quality impacis and
conire] technology :ec'\uimments ata
propesty svatunted. The Administrator,
of delegated nyancy, will ncl on the
requesl for exemption lollpwing the
grocedm‘ea discussed n the following

ection I1.G, insluding eonsuitntion with
the MMS and the U.8. Coast Cuetd,

EPA 13 proposing that all QGS sources
madl the applicable federal pormitting
yoquirements reforenced in § 65.19.
Under curtant fadoral Inw, now major
slationary sources of uirTullullon aro_
ro?uhad lo obtaln alr pollution purmits
belore commencing coastruction, both in
NAAs (nroas whote iha NAAQS arg
eseeadod or thnt gontributa to NAAGS
violations In nonrby areas) and in nrees
whero alr qualtly 15 accepliablo
fatlalemont ot usclagsifiable aroas).
Bacause attalnmont siatug {s ovaluated
a(.-pa:atnlg far each erlorle pollutant, sn
nren ein be botl attainment and non-
sllalument. Therefore, & sourco nny
havo to obtain Lath PBIY and NAA
parmble.

Tn araas that maot tha NAAQS n PSD

program npglioa.Mosl staloa Implomont

tholr own PSD programa thet have beon
approved by BPA undlar 40 GFR 61,160
a8 pacl of the 518, In tha remnining
alatizg, the fadoeni PED program, which
i3 set {ordh in 40 GER 52,21 spplios.

‘The Tedoral non-attalnment pormit
tegiintions aro yob forlh in 40 CFR pat)
51 und gecompanylng sppendix 8,
Howovor, nppendix 8 regulalions only

apply (o atens that ara nowly doslgnuted
NAAe ond {n cerlain other spacial
circumainneos Mosl slales implement
their owwn NAA permiv programa, which
hnve beon wpproved by BRA unde: 40
CER 51,265 ag pan of the SIp.t

‘Thete 16 nol, &t ¢his thne, a fodoral
operatiag pormlt program, 40 CPR Part
70, proposed May 10, 1001 (56 FR 21712),
wiH coniain rogulations roquiting steles
to dovelop ond submit to BPA wilhin 2
years of enastmenl, programs for (ssuing
opefating permlis, I the COA doas nol
havo an approvable operating permit
pruﬁmm. or oo nof adequaiely
fmplemant an approvod program ne
roquired by por 70, ho applicublo
tedjubremonts of parl 71, the ledera)
operoliig petnifl progran, will apply 1o
nov and oxlaling QOGS sourcos on and
aftor the dote that part 73 becomos m
rotuirament In the GOA: As oushore. the
applicablé tequlrements of part 71 vl
be Implsmented and enlorced by the
Aduinisteator. 008 sourses locatod
bayond 26 miles of a slale's seaward
boundary wilt elso bo suboct 1o the
rexﬂromonls of part 74.

boslo requivoment of section 5820 ta
tha! sourcee Jocated withhy 26 milos of 2
stato seawnrd bowndacy megt the
requiremenls, ineluding petmitting, that
would bo applicablo §f the sourcu wero
locntod In the COA, Ag discussed in
Souilen 11N, stolos and [oca} alr
pollution control disizlcis that are
nd|ncont to OCS saurces may hnve ibele
own parrlt requiremonts that ore not
tdentlenl to Fedaral faw. tHonce, thesa
QUS spurces must meel all the
applicabla COA pormilling toquirements
18 addition to the fodoral pormitiing
requitemoenta. The applieallo state and
Tozal pormitiing tuguiremsnls oro set
fosih In & 55,134, Tho applienblo foderal
gogml!!!ng requirements are sat forth in

Any oxlsling sonrca subjeel to the
requiromants of 8 COA with o
operating parmit program ls gubjeet to -
Lhrt progeam. Hxisling soutcos must bo
In complinnee with this part within 24
months from the dats of promulgation,
which may include abielntng o pormit o
opotale by thal dals,

LA reatizas thal thoro mny bo gomio
duplication I the faderat and sinte
permiting regoireraonts of the OCS
regutatlon. Por oxample, a1 OCS source
may be rectulmd to apply best nyaflable
control oo molag{l{DAGT} foru
gothutant for which the COA 15 in

} Wheta & consirustion fian fins been mposed Ty
EVA under section 173(a)14) Lacause the SIP Iy not
adequately Implerented, BPA adminisierg the ban
under 40 CHR 6224, €O CFR 52.24 ond hppanidix §
\;;uu(i.&O?\n!y opply o the OUS 5 thoy are required In
the COA.
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atlalnment by fodoral standerds and
nay alsa be subjaot to a stale or local
requitement to apply fowest achievable
emisslon rale {LABR) for the samn
poliutant for which the COA Ia n non-
atininment by slalo alr qualily
atandasda, In such & caso, the source
should apply the more stsingant
raquiramsnl, thereby meating both
requiraments, This regubatory overlap
cutrently exisls onghore, whore sources
ara raquired to meet uli federal, slute,
and local permitling roquitermonin,

EPA balioves thal the spplicable
foderal; alate, and locel new source
seview requisoments con bo
ineorporalad Inlo a eingle
praconstruetion penmtl. Tliere may be
casag, however, in whieh an OCS sourco
may need more than one
praconsirusiion permit, This may occur
whon o dologated agonay routinely
{ssues & soparate permii for cach
emlzsions unil a! a faciliy, when l s
riocassaty to 1seua separate PAD and
NAA pormils, o swhien tha alate has
received partlol delogalion undar this
parl, i perimtlg are requirsil fram balh
EPA and the state,

Necansa he slatule slates that
“raqufrements ahall be tho ssmo ns
would bo applicabla if the aonice wore
located 3n tha COA," BPA did not
ollompt to corran! deficlencies fn
onshore pormitting ragulntiens. Tho Act
providea othar machantams lo carroct
doficiencles in onshora ragututions.
Oiea a rule Is changed onshora, it will
bocoms appheable te QCB soutces
when BPA premulgates new malns under
the nonatslency updale procedire rat
forih bn § 6812 ond discnssed in HLL.

Seollon 524 requires at pxlating
gources comply with the OGS
vequiremonts willin 24 menths of
promulgation. In ordar Yo compdy,
uxleling sourans may nead 10 modify
their [nctlilios or mothods of opuration.
‘Fharoforo, KPA le praposing that the
praconsiruction ra?ulmmema of § 65,8
hol apply 1o o partlcular motification of
ain OCB source If: The modificallon i
necaasary to gomply with the DC8
regulation, It fs made within 24 months
of promulgalion of the GGS regulation,
and 1wl nof reault ta on Increage In
omtsalons of a poliulant regulalod under
the Act. BPA Intonda that
dobiettenneking 2 or axpaneion profects
performad In conjuncilon wit
madifteations nocossory (o mest OGS
requirements shall ba aubleot to the
praconstruction raquirarents of the
OB ragulation, Soreos intonding lo
potform modificolions thot wiit bo

1 PeYotilenecking b an angloeing luimuwzd fo
deserbs the rernovil ofen !mpumr;in lientts the
Ihravghput of 9 procass

oxempt from preconsimciion
regirements must submit a complinnco
plan lo the Administrator or delegaiod
agensy prior to perforniing the
maodif{eatton, This will insure thui the
intended modification will Indeed meet
the onshore requiroments,

Par tho purposop of §§ 654, 55.5. and
558, the definitfon of modifieation will
be that corresponding te the nppliceble
requiroments of §§ 65,13 anul §5.14. For
appiicablility to parl 55 in general,
hiowover, the definitlon ol medification
glven In the Acl, sestion 1114}, shoil
0 Epis’. In Brief, o physical change. ur
change in method of eparation,
commeicod altar e publication of e
peoposgd rcgulﬂllon, will make on
exlsling OGS sourcy o now QGB suurce,

Undar tho provisions of secifon 328 of
tha Act, the Adminlolrator retoins the
authprliy ta enforce any OCS
rogulremont, BPA n therefwie peupesing
thnt the applicnnt sond o eed; of eny
peimil opphestion reguired \Jy this
Seciion to the Adminlatentor through tho
Reglonal Offlee nd the aamie lime Hie
applicailon ls submitied to the dulngated
agoncy. T'e ensure that the defogntad
agoncy Is adequalely admioistering an:
enforcing the OC8 requirements, KPA [3
also propostng that the delogated vponay
send a copy of any piblic notlca,
profininary daterminalion, and fin)
permit action to the EPA Regional
Offica. Thesa tayudraments are aloo
consislonl with EPA%s gaal of lactitating
infermuatlon trangfer.

Whan Issuing preconstrusiion s>

- operaling parmita, BPA will use ke

opplicable administrativa and pubiic
notice and common procadures of 5 55.0
and 90 CFR porl 124, which tontain
roguletions on e Yssuancy of B
permils. Past 124 will by smonded
roference tha issuange of {ederal QU8
pormita. Whare the Administzator
tlelegatos 1ha OCS permilling
maquirements 10 a ela’e ur lueal Rguney,
that agency must comply with tha
reqiramenis of § 5560 except for the
ndminlslzativa end publio panilcipation
proceduren of the federal rule, for which
tho ageaay may aubsiilule g avn
pronsiduros,

As with ol pormits jssuad wndor
futleral tegulalions or selth federnl
authorlzation, an authorily to construnt
or pormi! lo oparato does not tellove sny
owner of ol[zlamior of the responaibliliios
fo comply fully with appliseile
provisions of any other requiremasnta
ustder fedoral low, gacl 09 the Nattonal
Bavltonmeontal Polloy Act&ﬂﬂm\l or lhe
Fndangorad Bpeoles Act. DCB ir
quelity permita oblained pursuant io
parl B5 are nol, howaever, subjoot 1o the
oaviranmenlal impact alatomont

A Sl I U s Aot BT Lo

provislons of soctlon 102(2He) of NPES,
4z U.E.C. 432).

G. Stetion &5.7—Exempdons,

Seelfon 3%20(u)2) allows the
Adminigleator 1o grant an OCS sovren
wnaxemplion {rom o spetifie contaal
leshnolugy reguirenent if the
Adtintatralor finds that the requirenent
{5 Inchnically tnfoasible or will chuse un
unreasonnbla threal to hoalth andt
rifely, ‘The Adminintralor must muke a
wrliton finding explaining the bushy of
iy rxempiion grantad end impoza
mavthar taquitement a3 close in
sitingency to the originel requiremeat oo
passible. Any incrense In emissicns dun
to the gennting of the exemption niwsl be
offset by omiszions rethsclivns nol
otherwisa roguired by lhe Act.

ftems thal could be ¢onsidercd as i
Lasts for finding n requirement
technienlty [afeasibla or on
uncensonable theeal 10 healih and safvly
Inalude tha Rollowing:

» Tho aquipmont is vaed for
rmergeney service and complicaer
woultd negablvely impoct 1he
equipmunte effeclive emergeney
FUSEOIISH

¢ Complanca ¢ould significunty
tnereuso tho risk of ship collistons:

v Complinnee would onlus
modifications thnt would cnmigre |
e strocturat legrily of the Lunty:

» Complingiee would eresls flvresg
cowrg-nagio tmpncts thal wosh! regull In
haalth tisks oulwelghing the boned of
ihe uir emisslon raiduutons; o

¢ Compliance would resall in wn
netonl inerunxe of omissiens of w.n-
altrnment pollutanis, dug te the
lnezaton of the OCS susice,

The [ollowtag axomple 1s prosided o
oxplaln whal might by cupsadised o
valid lmzig [or granung oo exemdiun
hased vn health groumts, The
applicalion of a N0 contry! cnabd
tequiro bnrgs: quantitios of u shiminnl
liind must b transportod 1o e pleiferm
by Linal The boat would enit MO, ng it
cruisos baek and fonh bolween port rud
}linlfarm. Th farthor the plalloan s

roin share, he innea NO, 1ha boal
would amitt. However, the NO, reduction
a! tha platform fs tho snme ao mier
how far the boot must iravel. Ala
catlain distance from shore, tho NO,
enittod by the bont would oxgert the
NO, redugtion achloyed al the plulforn,
ond the rasull af applying the vontral
would be n not Incronaa in NO,
snieslona. Thue, the imposliton of thy
corirol mensuro It counlorproductive
ond tho rasutiont Increasat anilasfons of
0 (FORUrSOr 10 OEONO 4Tg 0N
unroasonoble thruot {o public hnalth,
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EI'A {s proposing that the proceduros
for granting exemplions bo incorporated
inta The permitiing process. When a
sourte subimils o pormit appligatten lo
the permitling ogensy, the applieation
ghonld contain o request for exemption
from any requiroment 1kal the applicant
belioves 13 upsale or technleally
infeasible, The rogquesl must Inciudo
tnfornalion that damanstrales that
complance with n requirgment would
ba lechulcally infoasible or couse an
unr¢osongbla thrent to heglth and
snfoty, The vaquest should bo
accotnpanter by sugaestions for
subailiuto controls, pi ostimate of the
rastdunl emisslens dus 1o tho
substtivlions. aml preliminary
informatien tegarding the acquisilion of
any offsel that will be required if the
exempion s granted,

‘these offsels aso requlrad Yo provent
any detertoration of alr quality due 1o
the geanting of the exemplion. Thia is
slightly dilleront from the purpeso of
offsets required fu nn NAA, which muat
provide o “aet olf quality beaslIV" lo
ussist the nrea to nitein tho amblent
standards, For thie roason, BPA has
proposul two offsels tnlies for sonrces
thal reaalvo exampllons pursunnt le
4 55,7,

EPA is proposing thal o amv sousge or
 modification that quelliles ve a new
solrce must comply with the elfset ratio
hinppsed in the GOA, A naw gource ot a
modification that quelifies na a now
souren must comply with an olfset ratin
of 1:1 1f offsels nre nol roggulred in the
COA or if the source 18 tocaled boyond
25 miles from n ginla's scaward
boundaty, Tha purpese of 1heso tlfsels
18 1o pravent any delortoration In ol
yualify, Exisling sourcos must comply
with an uffset ratlo of 1:1.

Jt is possible Thal & source may want
 fequest en oxetnplion In o giluation
where no permii o gllcnl(on or pormit
amendment would be requited, such ns
when o niw rogulation bocomes
applicabla. 1 this sttuptton orcurs, o
sourca may sinply submit o toquiost for
exemplion thet inchedes ald the
tnformution required by tho
Admintsirator or the dofegatod ageney.
"The roquest rust bo submittod within 80
duya from the date the fequiremont is
pramutlgated by EPA. All other
requirgmonts ing proceduras npphicable
tv oxenipllon requests under this Bantion
shail npply.

When Lssulag exewplions fn
conjuncllon sith praconattuction or
operrling pormits, RPA whl weu tho
upplluub?u adnthulstealive nnd public
nottae and commant precatiivos of § 8.7
andt 46 CFR panl 124, whith conlain
toavtnlions on the lssuuno of BPA
pormis, Part 124 will be nmeaded to

~?‘-‘*:"-}r S5 S LTS

toforenco the 1ssuancy of foderal OGS
parmite, !I‘no‘rermn {e requitad, EPA
will ugo the adminisirative procudures
of § 65.7.

‘The authorlty o grant techalsol and
anfoly exomptions mny be dologated tu
quaohilylng state nnd loenl sgencles uleng
with ndeguate regulations, ELA or the
delogatod ogoncy inust coneult with the
1448 nod the U.5. Coanst Guard whuon
reviewlng exemplion requesis. I tho
delegated agency, tho MMS and the U.S.
Goast Guard caanol tench & gonsensus
deciston on the exemption reguest
withio 50 daya The roquest will
automalically Lie appealed Lo the
Adniinialealor. ‘Tho 00 day poried muy
be oxtendod by mutun] agreoment
between all the iavelved agencies. Tha
purpose of thig consultation prucess s to
ensurg that OGS operations will procoad
In o salo manner, If the involyed
ogencies do reach n consonsus declsion.
the delegaled agency will vea Its own
pracerlures (o mieol tha obligation to
allow for publis notice and commenl
whoa the axomﬁllon 1s pnrt of o pormit
applleetion. IT the exemplion Is
redpriesied bui no ;’Jnrmit or pormit
change ts jeguirod, the dolegated ngency
rsnusl comply with the roquirgments of

557,

1. Section 55.0  Monftoring, Ruporting,
Inspecttons, and Compliunto,

The Environment Prolection Agoney s
authorlzsd 1o require QCS sowrses (o
uonitor o reporl omisatons and corlify
complionce sllug puesunnt 1o secilon
114. Saction 114 slales, In pard, [hal in
ordor to delermina i any parson ks i
violullon of any standard under the Act,
tho "Admintslrator may tequira ony
petaan who owng or oporates ooy
enisslon sunrae * ¢ ' 1o §A) esinblish
and walntaln such reords; (B) moke
such reporta; [C) inslall, nso and
mubuiain sech menitoring equipment,
nni uee such nudit pracetusss, or
methods: %)] anmple snch omisstons
' * '3 {E}keop secords on contiol
oquipmant paranelers, production
virlablos o othor Indirect dala when
dicect nanitoring of omiastong In
Impraciteal; {#) submit complinacu
corlifications in ntcordunto with secliun
Hatajidpr v
- Any monltoring or toporiing
raauironient thet appadrs In n rule
nclopled pursuatd to seetion 114, or
Incotparatod Into this rulomnking, ahintl
nlso apply lo OUS sourcan, For examplu,
NSRS renuiroo corlaln monilorin
requiremonts Wint may apply Ie OC8
anurced.

Section 114{x){3} wos odded by the
CAAA-80 and authorlzos FRA 10 roquiro
any parsan swho owns or operales o
mnlor slationnry source to porform

By T A A A L

tihonced monitoring and submii
complance centifications. Thesy
complinnes cetfifleutions zhall include
“{A) idoniilication of the applicable
requirament that is the bagls of (he .
corlification, LB) the methad vsed for

detormining lho comrlinnco stilue of thn

soureu, {C) the complianco slatug, (D}

wlhether complinnce fe continuous or b
intermitlont, (] such olher (ool as the i
Adminiatrator mu,r roquire.” RPATe - ‘B
required 1o promulgale ropulalions
providing guldance and Implementing
seollon 114{n)(3) by November 1002
theae ralos whi apply tu OC8 sonrces
whon pronlgaied.

Any GES source that [a nol reguired
10 obluln a parmil fo operato within 24
manthe, pursuan! to the roquirensents of
the part, must submit o esmplinnce
ropott to the Admnlnisteator or the
delegatad agency. Buclion 55.8 tequlres
thai n complinnce report spesiy nll lhe
applicuble requirements undor ibng prrt
and o description of how (ha source has
complied wih these roquiremanta. This
compltanco report must bo snbmitiod
wilhin 26 moathe ol tho dnto of
promlgallon of thie pari. Tho purpose
of thia complinaca roport Is to vorify thal
the QUGS sonr¢o haa met the slotutory
requiromoitls in the absence of n permil.

Whon tho OCS progean (s delegatedl,
tha deiegated sgoney will hnve
whatevar montioring, reporting,
fuspastion and sompllanee ensiiieation
apthority ovar the GGS souecos thet the
oguncy has ovor gnshoro sourcod, 1t will
ba tho responstbility of on ngeacy thal
mr‘]unsia delepation of Lhe OGS progrom
19 have amonded f18 rules {o ollow for
authorily ovor acurces lozatod In the
QCS rogion wilhin 25 mllos of lis sinte
seawntd boundaries,

When EPA ts administoring the OCS
rrogmm. inspections seil} be petformad

1y BRA or o ethorizad agent and
coortinatod with the MMS and the U.5.
Consl Guard for snfely rousons. Whare
the prograrm Is dslogalod, tha delogated
ngenoy shall parform the inspeelions,
nlso fn caordinalion with tho MMY ond
tha U.8, Const Guard. Coordlnallon with
these ugonclos shall not be nllowod lo
hindor the olility of tha ZPA or the
delognlod aguncy 1o conducl sutpriso
[uspoctiond,

1. Section 53.0  Enforcoment,

Section 111{n) stntes that 1L sholl be
untoselal for any oviner or oporntor uf
any naw sourcs la aperate svch source
in violution of any parformanca
standnrd of thy MBS program, 8inco
gocilon 320[(n){1) provides (hal tha OCB
roquitemonts are 1o be cousldared ne
stondardo of prarformanco under secton
111, und singo gacton 320(k)f1) oles

S R Fe S S B b
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provides thal violallons of ihe OGS
requitementioe sholl be considerad
violallons of seciion 111(g), it shell ulse
be unlawful for any owner or apurator
of an OCS souece to operote such sourco
in violatlon of the QCY regulations,

EPA has a verlgly of enfergemont
tools under the Act thel opply o OCS
souros, Seclion 113 suthorlzes the
Adminisirator to bting administrative
and ¢ivil acllona o prohibii sources
from vlolalin% the raguiraments of the
Actond {o calleet penaliies for non-
compliance, Saction 119 also provides
for griminal 'pnnamoa for knowing
violatlons of the Acl. As discussed In
M.H,, sectton 134 provklas authority to
obtain Inforieation lo delermino the
compliancs stalus ol aourdos, Section
120 providas authotily o nssess non.
rompliznce penultles, Bectlon 303
provides lor emorgancy powvars wivn a

ollutien source is prasanting on

mintrent aud substantial endrngerniont
1o pubilic health or welfare or the
onviropunant. All of thost secllons apply
16 OGS souvees,

Hnder & defegated progrom, the stalo
or ocel agenty ghall hava the
onforecment authortty thal it posscesas
ynder atato or logal laws. Tho state or
{ncal szaney shall be vasponsibla for
amonding ls laws to Emﬂdu for
authotlty to enforca tho OCS regulalions
vwithin 25 miles of the stote’s sanwaed
Lioundarios.

1§ o fasgiliy is ovar ordered to qeaso
operation of any plece of equfpmont due
to an enforcoment astlon lakel: pursuont
to this parl by EPA or 6 delegoled
ogenaoy, the aclue! shul-cown wiil be
poord[noten by the anforcing agonty
with the KMS and the 1.5, Coast Gussd,
1 110 ooag shall o vonsullation procdss
dolay tho Inftlatlon of tho shut dows by
mora than 24 howa,

J.Saciion 66.10 Feeg.

[¢ {PA tmplementa tho foquirements of
tho GOA, HPA will uharfa ngs undor the
operating permita fan seliedule
eetablishad pursiant 1o 40 GER part 71
when pronwigated, for all OCB sources
subjpat to the raquiraments of paet 71,
Tor thozs OCS rources ot aubjoct to the
raquirements of part 74, andl for alloce ,
gonrces befora swch tive as the permil
{ue regulations tu part 71 are
promulgatad, BPA will chargo (cos in
ngtordates with the foo achedule
jmposadl In the COA, with 1 following

roviao: ‘Yo the extant the faas in the
%OA. ara baaed on vegulaloty objectives,
such as discouraging emlsstons, BPA
w1 gollaot faoa fn necordance with the
far schetulo fmposed in the COAj 1o the
gxtont the fees In he GOA ara bnasd on
cos! rocovary. BBA will cap such fees al
an amount ggual {o BPA'a cost 1o fssue

ant administer the ponnit, Upon
delegation of authotlty lo implement ond
enforce any porlion nFlhIa pacl EPA
will gease la collect the leer nssoclated
with thal portion of this parl, and lhe
tlolngated ﬁ?ency will calculste and
collect fees In accordasice with the fee
schedulgs tmposed In the COA,

K. Section 55.11  Delagation,

Sacilon 328{u)(3) provides that 2ach
stato whose soaward boundury is
ndjucant to a nearshore OCH suntce
sulrjoct lo the reguirements of seclion
128{n) mby, 5[ thil slate eo chaosos,
promulgoela sud submit 1o EPA state
regulations for implementing and
enforcing the neatshore OGS
requirenignts of secllon 320{0). Pursvant
lo seckion 320(6)[3) BEA will carefully
wevigw any alalo enloteement
raputations nad authoritivs nnd i 11A
detarmines that such plan ts whequale ta
Insure tmplemantation oo d ewtnenitnt
of the standards of section 34006 and s
congisiont with such stanQards, BEPA
shatl defer 1o the sfate for
implemontation and enforcement.

gﬂclk‘ﬂ 920()L4) stales that EPA shall
*lologale™ {la anforcoment authority lo
the staio If EPA fnda thot the stafe's
enforcoment plaw fs "udeguate.” AL the
sama thnu, howevor. saction 3:‘.8{‘:“[:‘]
oxprassly preservos BPA's full nuthority
10 enforee The requiromunte of section
420, ‘fhore §s thereloro en ambigelty In
tha sinlute; EI'A cannel hoth deiogule
ond retain Itg enforcemed) auihority.
Noranse the onforceiment of federal Lav
by sinte officlale who nre nol officess of
the Untied Sintes ralsos constiluliannl
consarng BPA propisns to deline
“adognale’” 1o inctada the requiremen)
1hat 5 glate enforcement plan he
promulgated ptiesunnt lo n atale lax thal
nxp:ess!? rofgraness o fncorporntes e
standards und raqultamonts adepled by
EPA unilor seotlon 920a). In dolermining
whuiher n siate enforcoment plan is
pramulgaled pursvant lo state law--n
}:-mmqulsltc (e lte adaquney—RE0A will

inet i1 sufiialont If the slato submils o
logal eplnion of tha altemoy gonotal of
Lhe sialo 1hat the laws of the stule
provite atlagunte awthotlly te carny out
the plan of enfdrsoment and that the
stondords of secilon 320(a)() have hren
adoptad ae atato law,

The mere fact thet a stato will be
enforeing stato law doos not, howaover,

giva tho atate the autherily Lo change tha'

005 tule Indopondent of BPA. Tho
stalute allows dalvy dlon of
fmplamentalion i - anforcomaont
nuthoilty, but not ru'emeking nuthorily,
i o elata wanta {u chango the OGB
roquirenienla, tha slalo mual flval chongoe
the ralovant onehera nvy, RRA will then
npduta the OCS rula (o “mainleln

consistency with enshore teguluhiens.”
15 provided by section 3204![1) uad
§ $5.12 and oj distussed further In 1.
Thia proceas ¢un be tess hme-conpgkeney
thon may {irst appenr If when the gz
adopts v change lo an enshore
regulation, the siate condnions lis
applicalion W OCS soutees on EPA's
adoptien of U meusure Into fedeps)
taw. ‘Then. when the measure is adapied
e ferdesol lasw, the role will
ill]ﬂ‘.ﬂ]‘l.‘l'a‘l}' Lo eaforceablo under atoty
aw.

One vomg hralmon i the process to
delreate thy OGS progean is hat
grenen AGHE staies hat o state
“adjusent W0 i QCY soar’ may
promulpate antl gebmn (o the
Adrunssicietor eegulitions w oider (o
treceivs tlelegndivn of he OGS piaz-ar
This lieples 1l o stade nod have ul
lewst ose ansree on the QS il st o
th state bfure adopling (b
rrgua'ions. As u prachicul matler, TA
will e delegate Lhe progedn 1 n £ale
that tyas adt bavs oo QS router
adjuwent o i,

To tuseive delegution. the govotpar ¢
1 alales, or the govemaor™a desiiee, musl
renues) defregation of Yhe QS program
Trom EPA indd demonstrade that the
stale hass

« An adjacent OGS soutee.

+ Adupled the QS regnlahong,

e Adequate authoriy jo mplemen.
und epforeo the reguintions,

* Adnqualy fesources Lo impheg
and eafuree the OCS rrgulations.

As direussad nbovo, e second an
thirtd requiretnenis may be sotisiied by &
lega) epluion of the siale nitamy
geniral

EPA will araintala inthatity Lo enfor-e
ull 23 pullution eantrol toguiremendy
applicable lo ony nearshore QCS sas o
undetr santion 320[.0), and may
protulgats reguliitons governing ¢k
enforcemeni. BPA will clogely monitar
ot enforcemunt efforts undiaptahen Ly
sinte agencies prrstunl to sechion
A2R{a10. W EPA daleimines hat suedy
efforta fall or aro Tikely to futh o

. aloguntely fmplemsont e standneds of
siitinn 320{n) with raspect 1o any OCS
goutca or that such siloris no
inconsisient with the standnrds of
soclion 324[a), TPA wilt uzsume the
onforceniont and implementatlon of
pontion 3241nY threugh poart b5, Similurly,
A will ngaurl fe enforcement
nuthority I 01 suy time EPA duternines
that the slute egency Incks sulflcient
authorlly to undertoko such ciforts,

BPA mny dologote pird of the OCS
program to & slate while a1l retaining
othpr purle of tha program. ‘This partin]
dologution may ba necessary, for
example, In areqs that do nol hove
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delogation of cerinin onshors fodosl
progtams such aa PSD,

‘fhe authotfly lo impletnznl pnd
enfotge §§ 85.5, 6511, and 5612, will not
be delsgated, Boslion §5.5 conlains tha
procedutes and renuirements for
dosignalion of the corrasponding
onshore area. § 55.11 tontaing the
procedures and reguirersenta lor tho
ilalegation of authority Lo the States. nnd
§ 5512 contuing the proceduces under
swhich EPA will perform the conslsloncy
npdutes requited by the gtatule. These
socllons specifically addrasa the dutioa
of EPA and the Admintsttator undor
geotion 328 and are nol considerod parl
of [he authoclty to Imploment end
enfotea the OGS progiam.

HbA will roschivd delogatlon of (he
OGS program or ony paxt of the DCS
progratn Which haa been delegalod I the
dolepated ngoncy doos not adequately
{mpleraon! and onforce the OGS
progrim, This tnoludes ndminlsiaeing
the progiam in such a way as to provont
OCS sources [rom oporaling, unloss tha
008 source hns bean Tound lo e in
violalion of patt §5.

IiPA is proposing o totnln the
authotity lo implement and enlorce the
program boyond 26 milos Irem slales’
seawatrd bovndneles for soveta! ransons,
First, atate and locel sgonciea would
havd to adopt and implemoni bwo
proprame: The onshare prograimn whisly
would apply lo QLS saurces within 26
milos of atale baundasies, nnd a aecond

rogram apphcabla te OGS sowrcos

oghited heyend 25 miles from e stnle
boundases, Secondly, ns the distance
frow shore Increases, it [a incransingly
ditfienlt to maka a COA deslgmation
which is lechnically dafonsible. RPA
does nat hulleve that Congroas Intended
EPA to delegate 1o slates the antherily
1o regulalo ureas up to 200 miles or mora
oulsida thofr haundurles.

L. Section 53,12  Consislency Upilules,

Pecauso onshard roquiramonls mey
change, secllon 320{a)1} voquires that
EP:A update tha OGS requlromenta "ne
necessnry lo malalaln conslstoncy wilth
enshoee tegulations,” The sintute vses
the phrase "the same as™ lo daseribe the
0C3 senulrentons inlitelly ndoptad
{Section ILC) ond vane the phrose
*mnintain conalstoncy” in diresting 1A
to peiform updatos, This roflocls n
difference in the way rules In offoc! as of
the dats of cnociment, nnd rules
adopted ofler enactmenl, are 1o ba
tronled.

Tha wotda "Ihe sama ps” taquica that
EPA taclde (n the OGS regulations
those onishore raguiremanta delormined
to 1is applicable, ond thet wero i olfeat,
as of tha date tho CAAA-SQ ware
anncted, The Tael that the alnlulo direclo

EPA lo updale the OGS ragquivemants,
eather then awtomalically Incorporaiing
new vnshete requlromonts, and the uso
of the phrase "malnlaly conolatenoy"
tathot than the phiase “1ho same a8,
impHes thut EPA's aclion in adopting
"posl-onaciment™ requiroments must bo
mara than ubbor stamplng & elats or
local rule Inte {ederal jaw, BPA
proposes lo interprot “ointatn
consistency™ lomean that BPA will
ineorporato Into past 65 those onohore
rutea which comply with the alatutory
tequiraments of ssction 329, are
gyvitable and are entlonally relntod to
tho atiainment and malntennnes of
ambiest air ua!tl{ slandarde anil the
provenion ol significant detorioratlon of
air ?ualily. These orftaria aro mandated
by the gonaral prohibition agalnsl
arbitrary und capriclous rulomaking
with which the ddminisirator must
comply In any rulum&khl& proveading,
under oither soction 3070d} of Hie Actor
under ths Administealive Procadures
Acl, They also compord with the gonetal
intent of the Joglslatlon to ensre eqully
botween onshore and QOGS gourcos. In
detormintng whother an onshore tile s
inequltable, evan H no onshere corrcos
would ba conlrollon by a rogulation
edepted by 0 atalo such fhat onty OGS
soutees vroull bo affected, RPA will nol
consledar the rule 1o ba inequitabla or
arbiteaty and copricious i tho ruls is
consistant with tha strle'a gonesot
approach to onshore rogulation,

Updatos also will aditesss the
requiramentd for aceas that havo ot had
provious QCE dovelopnient, MM
publishes en inclualva fivowyanr leasing

lan that descrlbos avety proposed

oaks alo and wx Bnvironmental impoot
Siatement {EIS) must bo prepored for
oach leasn sole. EPA and [ntoresled
parllas will therofsre hove constdarabla
netice §f o now area o to bacome subjoct
to exploration andfor dovelopmont, RPA
13 pfoposing W promnlgnio OG3
raquisieenta for now oteas ¢8 neoded
anid will nasuro thal regatutions aro In
placo ln o fingly meanor so ag wol lo
impade tho commoucemenl of sny OCS
ncliviiy,

EPA I8 proposing la petlodienlly
updale par! 55 lo reflect onshore rule
changas tat mny nifaet OCS souices.
‘I3 vpdate will he dono In aecordnnog
wilh notice and comment rulemaking
proceduces. KEA 1o solialiing comments
on the appropriste Wmse porled lo updale
tha rule. One option Is to Hink the
sonsislensy updatoa aoluly lo lhe
submittn] of NOla. Secllon H.O, of the
praamble proposas thal the evbimission
of an NOT il triegor a tavlow of tho
onshore ruloe Lo determlne [Tan ypialo
{9 neceasary, Upon gubmission ol an
NOL EPA will gompare onshore ruloa

with the requlrements of pnet 55. 1 th
requiremonts of part 55 arp found 10 be
inconalstgnt with thoe eurten! enshore
requironiienty, EPA will oxpeditiensly
{nfltala & conglylency update, A apcond
opllon Ip to update pert &5 ranug)ly,

niler this option, parl 65 would bo
evalnatod on & yoerly boals, with NOlg
Irlggerng oarly toview,

Consistency updates will bo
performad using slandard prosadutes for
nolige and cotament rufemaking.
Conslstenocy npdates may rosull {n the
inclusiow of S1ate or foeal rules or
togulnlions into part 65 tal will
whimetoly be disapproved ag patt of the
S0, Inclusion In the OGS mls dops nel
Iroply that o rogulation meale the
roguirements of the Act for S1P
approval, not doos H Jmnply the
regulation wiil be approvod by EPA for
incluoton In the SIR, For addlional
iiilscussion of this toplo, oce Suetion
1L.A.2,

M. Sectlon 55.13  Applicable Fedaral
Requiraimoniy.

Section 330 diracls BPA Lo astublish
air pollution requirements for OCB
soutces, Tha sintute specifios thn! for
rourcoa located within 25 miles of
stoles’ soownyd boundaries, thosy
roquileemonta shall bo the sante ag tha
tsquiremients ln tho COA (oee soction
1AL}, Boalion 316 doae 10l mandsto the
contant of the OGS program for OCA
sourcos focated bevond 26 miles of
stalet’ scaward boundaries, Tharelore,
within the framewark of sainblishing
requfremsnts lo “atlain ond mainlafn
Todoral and stule amblent slandards and
to cormply with tho provieions of parl G
of title 1, BPA hns eome lottiude in
establishing the raqutremonts undar
Soetion 326 that apply to sources locuted
boyond 26 miles from stulos’ seovard
Loundaries.

In thia rulemnking. EPA is proposing
to opply 181, nnd to the extonl Uioy ate
ruttonally retated to protection of
amblon! nir quality standards NEPS and
MNRSHAPS. Whon promulgniad tho
roqulromonta of the foders! operating
permits prograim to outor QCB sources.
“Thoso ropulnlions wili bo Implomentod
In acenrdancn with BPA guldance. Tie
requitomenta of § §5.13 apply to hob
noarsliora and ouler OGS pourcos,
Noashere sourgos musi aleo Mmool tho
raquiromonls of the COA, as sal fortlk in
6514,

Al prosunt, there are fawe (il sny) ouder
OCS sourcon within EPA Jurediction
and tiena are pernionortt. 1n the future,
OCS sourcas tney Lo ostablished at
distuncos of 20 inflos lo more thon 200
wilag wlfahoro. Deonuse of the
uneottolaty of wharo now sources will
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be localed, EPA ¢ramot pradict the
Imypact these sources wlit have on
cnshore air quallly. If the Admfnlsisator
daterminae thal eddlifonel raguiromanis
for oular OGS sources aro neceasaty o
proteot onshore atr quality, such
raqulzaments will ha promulgatedin a
fulure rulemaking. Thie might accur for
Inatance, tf tha density of OCB6 sovrees
in a specliio gren ownnlallvaly eausos
negallve Impaels to onghoro akr qualily.

N. Saollon 85,14, Applicable
Requirenonis of tho COA.

‘I'ho reguitements of this Beetlon apply
anty lo thosa sources loeated within 26
mies of sintee* seaward houndatics,
Saollon 328 mandales that sources
looaled within 26 miles of states’
seaward boundaries ba subjesl bo
roguirerments tiat are The some as would
Yo applicable If the source wers Jocatad
in the COA. Sgellon Sza(amlpmvldaa
that within 26 mites of siate boundarias,
taquiremenis “shall incluts, but not bo
limited 1o, 81zt end docal requirements
for emissfon conteols, smission
limltalions, offsols, parmhitlng,
manitoripg, {ostlng, and reperting.”

Htalos have indepandont authotily lo
eslablish afr polutlon regulations that
apply withio their jurlediellon, lo many
staley, afr pollulion coniral ragulations
nta eatablished by o slels ngonsy
reaponatble for alr pullution contral. In
olhar otates, purifontarly Califorle,
prfmory responstbility for tagulalion of
#lr quulitfr lins willi local adr poliution
coniral dialclols. Blate Jaw owthorlzos
ihese air polluiion conteol dislrluls to
adopt, imptoment, and enforce ait
quaﬂt repulations, In order o bg
conglilorad by EPA for incluaton in the
OGS ruly, alate ond logal raguirements
must hava been formally adopled by the
appropriote regulatory sgenoy.

Beaauss reguiremgnts arp!ylng to
OGS nources tuented withia 28 mles of
slates’ seaward howndaites must be "'tho
game og” or "censiglont with” onghors
requiramants, BPA has little flexibilly in
oslablishing requiramonta that apply o
thoes OGS souraes,

A lavgo muinber of enshore rules, such
na thoso rogulating agriculiural buming
or autoniobiia relinishing do nol apply
on the 008, To reduse papatwork aad
the expense of ‘)romulgaalng nius, BRA
13 proposing to limit the acepo of thls
promulgaiton 1o these rules thal conlrol
sources thai oxlst or covld raagonnls
lig expocted to pklat on the OGS and be
rsgulutadd ar anthorized under the
ogsm.nm has examined federa),
stata and local Tew to determine which
onghore requirements could be applied
offshore. Whoro passibly, BPA hos
limttad tie state and loent rules
incstporalod inlo part &5 to theso thn

contaln requirements that opply lo OCS
apurges.

Stale and local adminfsirative and
procedural rules, auch os those
egloblishing heating board procudures,
hove generally bean execludsd.? (n some
instancos, howover, tndividual rules
conlain admlidsiralive procadures along
with the subsianliva sauiiements thal
geellon 920 dirests EPA lo promulgate,
Whare it wae not feasible le separate
tho exitangous provislons from the
n&casaar{]requiwmenla. EPA hoa
included both. In ozder to Insure thal
RPA whl net be requited (o adhore 1o
slate or loca] adminisirativo or
rroeuduml soquirements whon
mplomenting the OGS rule, ? 55,14
oxplicily siates that BPA wiil not ba
bound by slele or local atdmiaistiulive
procedurea. Instead, BPA willuse the
admivislrative procedires ot farth in
part &5 {oxcluding § 5,14}, in 40 GFR
pott 124, anst hs rulas promuigated
pursuent Lo Utle ¥ of the GAAA-80, ng
such rulos ppply In the COA,

I on enshore rule that would be
applicable to o proposed QCH sourco ks
1ot curronlly incorporated Into parl 55,
BEA will Inlliate a consisieney update,
os Iriggozed by the submission of an
MOL This protedure is discuazed in
Soction 1LD.

Bafore a tuie or togulalion mnr bo
applled ta QOGS sontLas, [t muat ke
incomporated into part 65 by formal
tulerraking. BBA proposes to ingludu In
thia rule o fow raias hal wets adopled
by slates or locala after Novombor 15,
1099, Rules and ruls revizlons adopted
by staics subsoquant to the date of
enachment aro subject to A
eonsislansy updnle cequiroments sea
Bection ILLJ. In thls rulemnking,
therafore, REA is dofng buth an inftint
ruls adopilon end & conaisiency update
1o {ncotporale stale rules adopiad after
Novembier 18, 1000, .

Fromulgatfon of OCH reguls llcas
antalls the Incorporation of
requiraments from up Lo (hyow Inyera of
law-~Fedatal, Staly, ond tocal—inle ona
layae~40 GER parl 85, Bogatise of this
slivctute, 1t 1o fnavitable ot some
ovarlap will extsl, Onshory, sourcos
must neat spplicalite Fsderal
tequiromente a3 well as Stute and lucol
requiremente. The difforonce fa thai the
overlop doos nat oxist within one hody
ol law. In casos whera OCS
raquiremente evariap, the sonree musl
comply wilh all requicements, {usl as
onshorg sources musl,

1t ta consalvable Lhat & sitvallon could
orlse whate It Is impossible for 8 acurce

3 Updn dalegatton, 11418 raay use thelr
adminlaratlva wles 1o tmplement and enforee OCH
reguiremanty o4 apprapilile,

1o commply with dilferent vorsions of e
snme-requirement, A conffict withm the
005 ragutaliun would complicnie
enforcement on e OCE because. ualike
onshore, tho conMiel would exist within
o olngle body of Taw. BPA hns nut
discovercd ony anch conflicts {n the
ruleg 11 has reviewnd. Howovor I %A
{denliflas o eonllicl bolwoen o federal,
stalw, or jocal reguirament, BPA will
unalyza tha £ U'vs und Incorporeie the
vuraton Lhut will rasull in the greaten
oinlssion redustions. Steletly spenking.
this could etunle o regulatory
giwvironment (ot tho OGS that Is not “the
same as” the onshore environment, This
is an attifuct of the grocess of combining
Three layors of Jaw fnm n slnglo tnyur.
As nolod above, EPA has not found any
confllets botweon Poderal, Stale anl
logal requiremants,

BPA je proposing to incorporate the
rujea [lsted in the regulotion that folfows
thls proamble. The toxt of tho rules ts in
tho leehnlen! suppor! docuiment, which
is pari of the docket nnd 15 available ni
tho addeosses tsted at tho boninning of
thie nolice.

itk Addiitonel Toples for Msenasion

A Relotionship Betiveen the OCS
Regutations ood the Slafe
Implemeniation Plops

1. Bmiasion Inventorles/Attainment
[}einonsirnfions

QGCS emissions wil e drwiled ina
mpuner consistant with B emigsion
Iwontary guldunce pnd aro fe be
included In tho SIP basoling emissiun
{nvanlory ol ths COA. Upon
proniulgetion by ERA, to the extent 4
ruts meels HI'A's eelterla for
creditnbilily under 519 paticy, emissum
redustions ronlized by Imploneatation
of OCS rulon muy be used for attninmeal
domonstrutions ot lo meel emisston
reduelion targels,

2. Dellcioneles lncorpornted Inteo tier
QCS Rule

Saction 526{n) requires thnt KA
aatuhlish raquiromnhls to control OCS
aoureod locatad within 26 mites of
alates’ atnvward boundariea that ota the
san s ansiiore requiromento, Deenusa
tho sintuto mundales Thal tequicemonlo
for Wse courcos must be tha enme oo
ko COAs oushere requitaments. EPA
musl adopt n COA’s tules Into OCB law
ng ey oxist onshora, This limits BitA’a
flexibility Tn deciding whieh rulos will
Lie hsearporated Inlo port 56, nnd
pravents EPA from moking substlentivo
changos to the rules It Incarmeratos. As a
raoull, APA [s proposing le incorporale
tato parl 65 sovaral rulna that de nol
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conform to ull of BPA's BIP guldance or
cerioln regulrements of the Act.

The folloying nro examples of how
rules msy deviata from EPA S1P
puldance ot requiramenta of the Acl:

* Goelion 172{c){1) requires that
NAAs aidop! rales thel roguire tho
appilcation of rensonably avallable
conlrol technology (RACTY In somn
tases tha rules proposed fop inclusfen in
this promulgation aro lass sirdngont than
RAGT requitemanty.

+ EPA hise {ssusd oxlonsivo guldanse
rolaling to S1P mies, Much ol thal
guldance wns summarized [n appendix
D of R'A’s proposed post-1987 policy 152
FR 46844, Novombst 24, 1087}, and in a
“blugheok" which elabaraled on thol
guldonco. Section 182{)[2){A)
essentlolly renulres most nonatiainment
arsaa to ment the praenaciment VOG-
RACY rogqulrernonts a8 sol forth In this
fuidance, Bome rules thal are proposed
for fnctuston In this promulgation de no
meo! all of FPA's guidante. For
example, some 1ulos do not apeclfy KPA
approved 1os! mathods or do nol have
ndeguate recordkasping requitaments,

The promulgation s OGS rules
supeilictally rasgmblas the SIP process.
Rulas fha! are presently in the 51P or
rutes that mey sveninally be fncluded In
the BIP nre praposed fur inclusion into
patl 85, Howaver, 81F rules and OCB
tules ars subjest to differcan slandacds,
‘The not resull iz thal rales pronulgatad
ag OGS low moy contoln deficlenclos
thnt would resull fn feas than full
approval for inglualon In the SIP, EPA fa
gurtently worklng with slates te corrocl
doficlenl rules. Aa coroctions nre
ndepled enshore, EPA will Incorﬁomtu
hom into the OCE rule through tha
consistency update process,

§t must be ymphasizad thot
gomulgnlkm of n elato or Yoeni rule na

25 lavy dons not constitnte or imply
approvnl of that e ns pard of the 8iv,
Mor does {1 preclude any aalfon EPA
rn'u viake n togard to delt¢lent onghure
Slis,

D. The Appiicabifity io €1GS Sovrees of
Hagulations Controliing Ale Pollutanls
thai are nat Significantly Beleled to o
State o Fodernl Anibfen! Stondored

Bretion 228{a) requires tho
Adaintstrator 1o piomulgate
Lestiltemente fer GC8 sontaes "to aligin
s-d maintain Federal and State ambilant
nh quality standards and to ccmplry w/ith
1ho , rovisions of part G of tille 1 of (he
Act” APA reads this provision s 6
radteien sn on BPA% authorlty (o
wgulato (8 aovrees. Bpecificnily, in
tatlay’s ru. naking UPA 1s pYbposing To
rogulate om, fedaral and siate aeiterla

pollulants end precursors (o thoss
poilulants,®

Although It mey be argued tha, s
approach will reault In Inconsistencion
betwaen tha rogulation of oushor ond
offehoro gousces, which section 928 was
intended to remove, BPA Lolfoves thet
(il interprolation of the slotuto s the
batter roading of the ploin Yanguage of
the slaluto. Moreover, in providing for
equlty between onshove ond offehors
gources, The slainls slates that "puch
raquitenents shall ba the same as would
bo applicable If the sourca voro Jocntod
ir the vorreapendiny bnehoro aroo,”
wheto "such” rafors buek to
Yretuirgmente * * ¥ 1o aliain and
maintnin Pedernl ang Siate amblent alr
qually atandaids” thus s!ml!m-lf
reslicling the eppticallon of onshore
requitements,

EPA rocognizes, howevsr, thal this
Interprotativn vosulle In & gap In tho
regulatery scheme, Although non-
siteria potltanis are not a significpnt
concem with rospect to corrant OCS
auliviiles, they eould bocoms ap in the
fulurg. Por exemple, possible gold
dredging on the OGS could emit oganide
and maroury that can be toguinted under
aocilon 112 of the Aot butare not celtotia
pollutents or prasursors and ao would
not be rogulated on the OB under
ection 328(a}® With respoct lo ale
nollutemis oihet than thess apacificatly
addressed undor section 320{a), RPA
may have authorty lo apply the Aol
generelly 1o the OCB, sinco the QS Ip
an oroa of fedetal jurdsdicion and the
ActIn general appies to "the Nation's
alr resvirgen,” Seotlon 101 (b). In
addition, e OCSLA lssi providos thal
all foderal lnwa shalt apply or the OGS
10 the same exient aa if the OGS wern
r arop of exelusive fedaral jurfudiclion
Jocatod within o glote.” Sgotion 4{a}{1),
43 1.6.C. 1333(a}{1). BPA ks tequesling
commont on ttis [nlerpretntlon,

1V, Ailminlelzallve Raqudieonts
A. Exooulive Ordor 12201

B4scutive Ordar 12201 raquires thal
nll federn! sgencios propnre a mﬁﬂalow
impnct auatysis for mofur rloa. Major
rides npg thoae that muy Hkoly result In
any of tho following:

(1) An annuat offoct on tha aconomy
of $100 milllon or mprs:

“The pollutants for which fedetsd ambient akt
roaality standntds 2alst dro pdone, catbon monoalde.
miltegen dioutde, 1ulfvr divaido, lead, npd
particulaty matier{ar PALa6). Bed QR part 62
Bocar elatay have adopted agdittons aabienl alr
quildy standoida Semsn

¥ Secllon 312 1equires KPA Lo develup tegulations
foy approximnia)y 200 hazardees bt poltulants for
w'hltd Ihlm ara no Fedoral amblent ale qualiy
Abappariy

(2} Avmiofor Inerance In cosle or prices
for consumers, Indiidunl industrlus,
Pedoral, Stale, or local goveriment
ngancles, or geogrophic reglons:

{8) Stgnificent adverse effocts on
compel(ifon, employment, Invoslmen,
productivity, Innovatien, or on \ho
ability of the Unfied Statos-basad
anterprisos 1o compete with forelign.
based enterpiisoe In domestic or axport
markels,

EPA parformed n Regilatory impact
Analysls Screoning ot 1s nvallab?e In
the docket, that Indizates thol the
rmposed rule reaulie In nn iinpaat of

088 Hran 83 rolillon por yesr and
thorefore, BPA bellevos this rule 13 not s
wmajor rule, Thio result fs dependent on
Iha snatyile methodalogy ueed nnd on
aeaimplions having a high dogeee of
wnoeriainly. BPA inviles comment on the
Sereenlig Analyels, ita asaumptions and
raothodology, Thio taloinaking 1p not
anliolpated Lo mest the last two crltotla
Isted abave dug to the small number of
enlitias to be affected.

B. ogulatory Pluxiblitty Aet

The Rogu]mor(f Flexibtlity Act of 1000
requitos onoh fadural ugancy to porfom
0 Rogulatory Fextbllity Annlyolt for all
rulea tat ore Bkely to hove o
“slgnificont impast on o subatantinl
sumber of smal! onlitag

‘The EPA cortifies that the proposod
rule whl nol have a slgnificant hnpact
on b subslantial vwnber of spoll
ontitles, A consus of companies dlrocty
offecled by the proposed reguinilonn
revaqls thol none meot ihie orilors of
smatt according Lo the Bmakl Buolnoss
Administraion [SDA),

C. Pupervork Ntedustlon Act

The informatlon colfection
requiratants in this proposed rule have
hetn submitted for approval 1o the
Dfflet of Musagement and Budget
{OMB} under the Paperwork Reduciion
Ast, 44 U.B.C, 8501 of 95q. An
Informatlon Colioction Requast (ICR)
doourment has been prapacad by EPA
{ICR No.1801.01} atd & copy may ho
oblnined from Sendy Farmer,
Information Polley Hranch {PM-223v),
US. Bavironmuntal Peotontion Agonay,
401 M Btrool, BW,, Waohington, G
20460 or by walling (202) 206-2740,

Publio Reporting Burder for thle
colloction of informatfon ls oslimoto to
ba an avoraga of 300 hovss por reajionss
for new aources and 910 hiouss poy
rasponst lor exdsiing sources, This
burdon Insludus Himo For raviowlng
instrucitons, senrching oxtaling data
daurces, Snlheﬂng und mointaining the
date needed, nnf completing tho
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collanien of informaton and
gompliance ealing.

Sent comments rogarding tha burden
gofimate or any otho? aspact of {his
¢ollagton of information, including
suggestions for reducing this burden to
Ghiof; Informalion Policy Branoly, EPA,
401 M Btreel, BW, (PM-223Y),
Waushington, DG 20460, and {o the Office
of Infermalinn and Regulatory Alfairs,
Offlee of Management and Budget,
Washington, DC 20503, markad
Sattention: Dapk Offfcor for tho BPA
Tha fnal role will respond te any OMB
or publie commonts on the fnformetion
collootlon requiremnents contained In this
proposel,

Lial of Subjects In 40 CFR Parl 5

Alr pollwion control, Qzene, Sulfur
oxides, Nitrogen dioxide, Parltulaie
matter, Hytrocarhons, Nitrogen exldes,
Tntargovernmental relations, Reporting
and rocordkesping requitements.

Dated: Novembet 22, 1991,

Willaes K, Rallly,
Adminisiralor,

For tha resgons sol out In the
praamble, Uilo 40, chaptor I of the Cotlo
of Faderal Regulations la proposed to be
amended by adding a naw part 55 a3
followa.

PARY 66—0UTER CONTIHENTAL
SHELF AIR REGULATIONS

See

551 Statwlory authorlly and scape.
§5.2 Definilions.
563 Appllcahiln{.
634 Requirements to submld & notice of

infond.

555 Conesponding onshore mua
dasignallon.

650 Petmil requiremants.

55.7 EBxemplions.

E5.0  hionitoring. reperting. Inspectiona. and

eomplianco,

650 Enforecment.

5510 Feea

341 Delegotion

$512 Conslstenay updates.

5513 Lising of Pudetal requitsments thal

apply to OCS sources.

5534 Listing of Pederal, Stote, and Lot s)
raqizaments that apply to CCS sasrces
{ncated within 25 miles of s1atey’
sgaward bounderies, by Siato,

Authotty: 42 1AB.C, 201, ot sog

§56,1 Slatatery authonity and scope.
Saation 328 of the Cleun Alr Acl {the
Acl) {42 U.8.6.'M01, 22 80g.), 63
amendar by Public Law 101649, the
Clean Ale Aot Ampndments of 1990,
authorizes EPA to establish
raguirements to regulate ovlor
conlinontal shelf ("OCS") sources of uir
poltutlon, in oriler o aitein awl malntein
amblant alr guallty slanderde nnd
corply with the provislons of parl Gof

tlile | of the Agt. This pari establishes
the alr polluion conltrel requirements for
OCS sources and the precodures for
tmplemuntation and enforesment of the
requiremente, conslstenl with The
requitemants of acction 320,

§66.2 Dollnllone.

Administrator means the
Adminietrator of the LS, Environmentul
Protaclion Agency.

Correspunding Onshore Areo
{"CGOA "] means, with respect 1o uny
0G4 gourca legatod viithin 25 miles of
atntes’ seaward boundanes, he onshore
nrea that fa geographieally clogest tu the
source ot enothor onshore area that the
Adminlolraior dosignaies as the COA.
purauanl Tp § 556 of this port,

Dologotod Agepcy means any agency
Thal hna boen detegolad anthorlty to
Implemaiil ar enforca the tequltoments
of Ihis pert by tho Aduinisiratoer,
purauant to § 6511 of 1hls parl.

Exploralory Source wenns eny
tomporary eperation conducled for tho
sole purposo of palhetiog Informadion.

Nearest Onshora Area ["NOA®)
meane, wih respact to any OC8 souren.
I onshors nran is geozraphivally
elbgeyl lo that eoutsce.

OGS Lovrce menis any vquipment,
eotivity, o facthty which:

{} Eipita or hos the polenial la ensil
au&ulr pottmant;

} 19 regulated nt authorizid yoder
the Cuter Contineal Shelf Lanily Acl
{13 11.8.C, 13( ot seq J and

(¢} Is Toeated on the ICS or ln or o
walers above the OCS.

Cutar Contingniul Sholf shall have the
meaning provids, ns of the dale of
pramulgation of tlng pert. by soction 2 uf
ihe OGS Lends Acl.

Onshors Areo mouns a coaslnl area
designatad oe an nitainment,
nonstlolnment, or thitansifiable aroo by
EPA In seeordence with seslion 102 of
Ihe Act, .

Poteniiul Emissiens incang tha
maximum emiesions of v paliviant frum
on OGS saurce oparating 2l ta dosiyn
capacity. Any physicol or operationzi
Timitation on the gupadily of u goutca 1o
emit & pollotant, Inrluding alr polluilon
control aguipment and restslctions un
hioure of opetalion or an the dypo or
amount of matathl combusind, stored,
or praveastd, shail be traated os n lonit
on tha ¢esign capneity of the souree {f
the Himitatlon s fedorally onforeeable.
Purguant lo saciion 320, emlsslans [rom
vesscla aarviging or asaoclnted with an
QL8 sowrco shall be considerad direst
emlsslons from such n gource while ol
1ho sourco, and while en-touls la or from
tho source when within 25 miles of lhe
soureo, and ghail be incleded tn the
"nolontinf to emit” for nn OCS source.

This definillon dovs nol alter or uffeut
the use of thig lorm for any other
purposus undet §5 65,13 or 5514 ol this
Eart. excupl that vesee) emissions niost
e Included in ihe “potentlal 1o envil* us
used {1y §§ 5533 «nd 55.14 of s pnrl
Reskiluel Kmfssions means the
dilference in emissions from an OG5
source i 1t applios the conirol
rcquimmvn!&s‘imposr’d pursuan! lo
§ 55.13 und/or 55.14 of this par and
vmaissions Jrom that ecurce i {L applivs a
substltuia control requirement pursusnt
to tn exemplion gennted under § 55.7 of
this purt,

§56.3 Apploohilty.

() Thie pnrl nppllas e L8 OCS
sources oxetpl Those lsexad i ke Gulf
uf Mexico wasl uf 02,5 Jugroos
longitude,

{11} QC8 sources lucuted whhin 25
inthiee of n state boundary shall b
subject 10 o}l the requirements of thiy
patt which incluue, but are not limited
to, the fodeval rugnirements us sol forih
in § 5517 of this patk, and the state and
loral requirements of the COA
[lasdnrated purshent tu § 3.9 of ths
part), ag sal forh in Y 5614 of ks poit.

‘r.] OCS sotreus lugated beyond 25
miles oy o stale seuwastd boundnary shi.t
tre subjvet to il e epphivable
requirements of this purl, escepl thz
requirentents of § 55,19 of this povl.

@) New QLS sources snall comply
with the requimemeris of tus past on the
date of promuletiion of th.s part, ua
niendatig Ly sectian 2.0 v Keps & 'rewy
OUS sourms awans ar Q05 spance kit
ia n new souree wrthet the mepning of
geclion 111{a). A

(e} Existing sourceh Il somply with
the requlrenmonts of thes et withay 24
mouiha alter the date ! promulgnlion of
this Rur!. os mondaiesd by seclion 320 of
the Al wliere an “caemng QC3 30uren”
mears yay sourcd that is nol o new
ngncen within the mizaug of sectinn
111{n).

F5%4 Stoguiromanto 1o 6.lmikn nollen o!
Inenl

[u} Myt nore thur 18 marths price lo
sulnailting an opphcutinn lor n
preconstruslion poruit, the upplicant
shall subinnt o Malleo »f Intent ("NOI)
lu the Adiumistrotor theaugh tho
Pogtonal OtRze, snd 1o the alr palwilan
conirol agonclys of the MiYA ond
enghore nrena adfazent 1o the NOA.
‘This requirament npphies paly to new
gnurces locnled within 25 miles nf
slales’ suaward bovndariys,

[} Tho NOT shal} intfude the
following:

(1} Genorul company Inlormetion,
tricliding compony nemu and address,
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owners name and ageni, und (nellliy
site contaot.

(2) Faeility deactiplion in terms of the
ptoposed process and protlucts,
including identificution by Slondard
Indusicial Classification Code.

{5] Eslimnts of the propused project’s
potentinl emissions of ony alr pollutant,
axpressed in lolal tona per yeor und in
such other larms as may be necessary to
determing tha applicabiiity of
roquiremients ol this pard, Potentin}
emissions for the projoc! must Includy
ull vessel enilsalons assoclnted with tho
nroposat projeet n accordanee with the
definition of pelentla] omissions In
§ 5%.2 of this part,

{4) Desorlption of all emisslous polils
including nesoclulad vosaels.

{5) Bslimalo of quantily nnd Lypa of
{uets and raw malerials fo be used.

‘6} Rescription of proposed alr
pollution conteol agulpmenl.

{7} Peoposed Nmilations on souree
operations gr any work praclics
standords affecting emisslons.

{0) Othar information affectin
omissions, including whete upplicable,
Information related to stack paramelers
Hooluding helght, diomater, and plume

Jemperature), Row ratoy, nnd equfpmont
nnd facilfly dimunstons.

{0} Buch other infermation us mny bo
necessary to determineg the npplicabiiity
of onshere roquirements.

(10) Such other fnformativa us may bo
nacessary 10 detorming the sovrce's
impac! in onshore erees. Bxplatatory
snurcos shall be uxeinpt from Ihie
rafjufremont.

§485.6 Corresponding onshore area
doglgnalien.

{a] Propased Bxploratary Svurce. Tho
NOA ghall ba the GOA Jor exploratary
sourees as defined in § $5.2 of thia parl.

{bz Reguests Jor Deslgnation. (1) Tha
chlef pxaeelive oificor of the alr

ollitlon control agoney of nn aren thut
Enlleves ithas mota stelngen! alr

oltution control requizenionts than tho
f\m for the proposed (JCB source mey
submit 1o the Administrator & roguast 1o
be desiganted ag the COA. “Tha requust
must ba recolved by the Adminfstrater
within 80 tays of tho submilasion of tho
NOI {f nt raqueals aro subnsitlad, the
NOA wil bacoms Lhe deslgnatod COA
wilhout furthiot action, 61 du 9 altor tho
aubniisslon of the NOL

(2} No lalee than 80 days allor the
submisaion of the NO!, o demungiration
ahalt be submitlad to the Admintatrater
showtng thak

{1} The arad has moro sleiagon
rofulromants with respest b the cunirol
andd abateaent of wir pollultan than the
NDMN;

{41} Tho atnlsslons from the source are
or would bg tranaporied Lo the
requesling geen; and :

{ii) The transposted emtasions would
uffact the requesting atea’s efforis lo
oliain or mnlatain o federal or glale
amblont alr quality elandatd or to
compls with the requitoments of pnrl C
of lillg I, taking imto account 1he effact of
uir pollution contro! requirements that
veeuld ba imposed if the NOA ware
designatad as the COA.

¢) Betgrmination by tha .
Adminisiraton [1} i no demensirations
arp submitted to tho Adminisirator
whhin 80 daya of tho submission of the
NOIL, the NOA wil bacome the COA 91
days alter tis submlsslonel  <O!I
without fusiher astien.

tz] if one or ore domongiratiohs ote
sutnnitiod, the Adminialrator will fesng
& preliminary designation of thie GOA
within 150 daya of the submission of the
MOl which shall be followad by a 30
day publio comment potiad, fn
agtordance with § 65.5{a) of {his porcl.

(3} Thie Adminlstrator will doslgnale
the GOA for o spociiic sourso within 240
days of the submission of the NOI,

(1) Whon the Adwintairator
desigantes n mote siclngent arou ao the
COA with reapiet to o 8poclfic OCB
gonrca, RPA will (gsue the permit and
implemant and enforcy the requitaments
of 40 CFR parl 55.

(d) Offset Ruguirements. Olfzels shall
be acquited In accordanca with tho
requirmnenls hnposed fn the COA, bt
na d!scuumin%]nrpcnnlllus associnled
with distance belwesn the proposed
sourco aid the the aotrce of emigsions
reductions shall apply lo offsels
shialned on the cooslal aldo of 6 line
drawn through tho propessd source
paratle! to the coastling, Offsols
obtained on the seaward side of thls Uine
will be subject 10 ol the requirenionts of
tha COA, including any discounting and
dislance paualiles. Offsola may bo
obinined in the GOA or the NOA, and/
ot fram OCS sources with the sume
COA or NOA us tho proposed source,
nolwithslanding any gaographic
realrlclions contatned In the offsol
raruirements of the GOA.

(e} Authority lo Designale the COA.
‘The authority 1o tlesi§ualu the COA for
any QOGS source shadl nat be delogalad,
bul shati L¢ relalnod Ly tho
Auminlslator.

() Admiristraliva Procedures ond
Fublle Particlpation, 'The Admintairalor
wilil uso the following publie nolles and
commenl proceduras for processing n
rotuast for COA designation undler Lhis
seqtlon:

{1) Within 00 doye from racolpl of o
domoenstialon. the Adminlgizator shallk

(i) Mako avallabie in of lenst one
losutlon In she NOA und in the aren
rogueating COA desigudtion. o copy of
all materinls submitied by the roquesier,
a copy of the Adminlstralor's
prelimbnury dotorminnllon, nnd a copy
or suminary of olhor materlals, I any.
consfderad by the Adminisiralor In
mut:dng hls prellminary determinalion;
an

{13} Notily tho publlc, by promtneni
atdverilsoment In a nowspaper pf genecal
clreulatlon in tho NOA and tho aren
raquesting COA doaignation, of the
opportunily ler writlon public comtmant
on the information submiited by the
voquester and the Adninistrator's
preliminary COA doslgnation.

(2) A copy of tha notico roqulrad
pursusit lo § 55.4(e] af this port gholl Lo
sent to 1he requester and to vlficluls and
ngenelos having jusisdialion ovor tho
arep neatosl to tha OCS sonrce ap
foliowe: Stale and loga} alr poliulion
contro] nyonciss, and the ohilel execulive
of tho city and county; the Federal Land
Manngor of any adjncent Cloga § arans:
and the ladlon ?oveming bady whose
tands may bo affycled by emisstons
from the OGB source,

(3) Public comments submitted In
wriling within 3 deys afer tho data the
public notteo la mady avallabla ahall bo
gonstdarad Ly the Administrator In
making s {inot declsion on the requast.
All commanls vhall bo mado avallablo
for publio inspactian. At the Ume that &
fistal declslon s 1asued, the
Adminlolrslor alimil foane n responsa to
comments,

{4) The Adninisirator shill mako a
final COA designation within 00 days
nftor tho close of the public convment
pudod. The Admitniatrator shall notify,
In veebting, the raquoslor and aach
parpon who has requoated notlee of the
{tnal action and ahall set fordls his
reasong for the dotormination. Sueh
notification shall be made avatlable for
public fnsposciion,

§55.0 Pormit raquiromonlo.

(] Ganaral Provislons, (1) Source
inforaiation. (] Tho owngr or eparator of
on OGS suurco ohall submit Lo the
Administrator or delagnted agency ol
Infermetlon necossary to porform tny
analyals or moks any deterndnation
raquirod under this section,

(3} Any apg‘:l!nn!lon submitled
persunnt to this part by an DCS spurce
shall Inchudlo & dagoription of ail the
requlreniente of 1ds parl 1hot the
applicant bolievos, aftor ditigent
reggarel and Ingulry, apply to the
sourco ani a deasription of how the
sourca swill comply wlth the applleahp
raquirements.

N W I el !
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(2) Exempiiens, Yhen on opplicant
submlta sny epproval to constrycl or
narmh lo operale uppiicalion Lo the
Admintelrator or delogated agency i
shall Includo & runuest for pay
oxompliong from compllanco witha
pollulton conlrel tachnology vequiromant
thai the appltcont belioves Is lochnically
InTeasibla or witl ousa on unressonable
threat to hoalth and safely, Tho
Adminlstralor or delagnlad agancy will
act on the requost for examption under
tho procadures ¢sloblishied In § 65.7 of
thia pnrl,

[3) Adminlstrotive Procudiires und
Publie Parliclpation, The Adminisitelor
wiil follow the applicable prascevures of
40 CFR part 124 In procossing
applications under this sgolleh,

4) Seurce Qbiigation, {1} Any ewner
or apélater who conatsuals or opérales
an OGS sovrca nol In accotdance whh
tho applicalion submitted pursuant le
pari b3, or with the ferms of oy
approval lo gonstiust or pormit o
aperals, of any owner of oparalor of a
source subject to 1o requiromonta of
this patt who commencos consirustion
alier the offeciive date of this parl
without aﬁplth: for apd recelving
an:ovaI ergundoes, shall be in viclalion
of thiz patt,

{1t} Recelpt of en approval 1o conslrual
or & parnuil o opetaie from tho
Adminfsteator or dologated agancy shall
riot reliava any owner or oporator of the
responglbility o comply fully with
applioabla provinions of any other
requirements wader foderdt tove,

8} Dalagation of Authority, If the
Adminiatralor dalegales any of tho
rosponsibility for implomenting umd
enforefng the requirements of this
saction to any lato of local agency, lhe
foltawing pravisiona shnll n;?ly;

{1} The applicent ghall send a copy of
any pormit applivation required by this
sention 1o the Admintsivator through the
Reglona) Dlifce at the same limgp ae the
apphoation fs submitled te the dolegatod

DRANCY,

{1} 'The teleyated agenoy ehall send o
copy of any publla comment notice
toguirad undar this Seatlon to the
A«?m!nfslm!or through the Reglonul
Offfet.

(i) Tho delogated agenty shali send o
copy of any yroliminery dulermination
and Final parmlt doilon ragulred vndor
this Saation to the Adminlstrater
thraugh tha Reglonal Office on the dulo
af e deferminatlon and ahall make
available to 1 Adminisirator ony
nintorlnis used in making the
totorminaidon.

(b} Preconairuation Requiraments for
068 Sources Loealsd Within 25 Miles of
o State Seaward Boundary,

[]

{1} No QCS sausca to whick the
wsquiremenls of §§ 5513 through 5514 of
Lhis part apply shall begin actual
consiruction withoul a permil that
requirgs the OUS sourcy lo meel those
tequirements,

(#) ‘The applicant nay be reguired to
obtnin miore than ong appreval to
construct permit, if novossitated by
partial delogation of this parl orby ihe
teeviremants of this section on
41 85,13 and 654 of \his parl,

{3) An approval to construct shalt
nceme Invalid if conslnglionis not
commensod withio 10 montha ufier
recelpt of such approval, Il conslozclion
is disgoptinued for o period of 18 inonths
or niot, or I constiuction I3 not
sompleled willin o reasonable thae. The
18 month period moy by axtemied upon
# showing satisfactory o the
Adniinislrator or the delegalod apengy
that an exlension {a justified. The
raquivemont shall not supersede a more
stringent roqultement under §4 5513 or
63.14 of lhis parl,

[4) Any dwroconslrucllon pormil franel
to @ now OGS soursy or mothfication
sheit remam in effoc. ynless and nmtid It
expiroe undar pmnﬁra b {1331 of this
soectiot or Is resaindod undor the
applicable requirenonts listed In
455513 end 65,14 of this parl.

{5} Whenevet any propoged 005
sourge or inodifieniion In v sxisting
0CS8 source Ig subjact to petion Ly &
faderal Ageney thil might necossiinie
preparation of ay envirornaatal Impaei
lgtameat pursuonl ta the Nationnd
Invironmental Polley Act (42 1LA.C.
4321}, review by the Adminietrainr
consducied pursuant to {his section chall
bo govrdinnted with the anvtronmentil
reviews nndor that Aot o s extenl
Tensible and reagonublo.

{2} The Admintstrator or delegnied
agonoy und the applicant shall provide
wriiton nolfee of any{anrmll application
{from a nourse, the emizsionn from wiieh
miny offeet a Clags Lureo, Yo the Faderal
§and Manoger cherged with direct
susponsibilily for manngement of uny
{ands within the Class Larea. Such ~ °
notilteation shall include a copy of ull
inforimation contained fn the parmit
applicalton and alinlt he gvon within 30
daya of receipt of the application and at
Tonst 80 doye prior (o any pablio hearing
on thn peatenattuction permit,

{7} The proconsireciion reguirements
above shnll nod apply Lo a particulor
modificatlon, og doflned in § 86.13 ur
55,14 of thia part, of an existing OCB

soyree if: .

{1} Tha raodification la nocessdty lo
cemply with thla patt, ond no other
physlcal change of changs in the methoi
of eporation {s made in conjunction with
the modificntion;

(i the mothfleniion 16 mnde with v 24
muntha ol prowmulgntien of dns purt; und
[i1) The medificalivn deos rol result
In 2t ierenss in pelon!inl epusslung o
actuul hously curissions of o potlutant

taxidiied under the A

|0} Swusces infending 1o perfot
maodhflzations it meei oll of the
cmezin of § 55017} of This pur! ehiall
subml) v eempliance plan 101he
Adrunisteator or delepated appeney joide
tn performing the modificetion. 1be
vomplinnce plan shall descnbic the
sehedube and methad the sourer wol! an
19 comply with tha apphcuble QGH
roquiremants within 29 months,

{rY Operating Permil Requircinenis fin
Sourers Logited Within 25 Miles ol a
Siale Soaward Devndary,

11) Al applicoblo operating pernli
reprsremeits Fistod in this section sad
£5 5313 1.4 §5.04 of this part shull
applty to UGS sourcea,

{2 ‘It:0 Adminlsleator or defegated
sycncy shult nol issue o purmil lo
opirile W on cxlsting OCS saurce
haa not demsostrated complioncy with
ol thy upplicable reyuireiants ol Ity
part.

{3116 the CON does not hiys e an
wpprovable uperating permil program wy
dues nol adetualely mplement an
appraved prograim ne regpged by 40
CVR port 70.* the nnplicnble
requiratiients of 40 GI'R putl 21,2 the
fud2sad peemiting progriom, sholl npply
to OGS sowrces on and after the dnte
that 40 CI'R pun 21 betonmas a
requiremeat in the COAThe apphenlie
reqitrenients of 46 CFR part 73 vill be
ing fementud und enforced by the
Act-adnfstenlar.

{d) Perml Requirements for Suuicrs
Yogtad boyoml 25 mijes of o Sinte
Seaward Uountlary. (1Y OCY ssurcex
loenind heyond 25 miles of i stiln
sopward honndary shill be suljost 1n
the premitiing requiremunis sel forth in
4 B5.13 of thiz purl,

(2} The Adinintstrator sholl rolaln
uuthorlty lo implement sad oulotee al)
requirements of (his pir) for QCS
sources locnded bryoid 25 mifes fron o
state nenward bowsidory.

586,72 Exempliono,

(n)Tho Adminlstrator or tho deleguted
ageney may oxompt n source from a
coplsol eehnology reatiremant In offuct
undlor thig part it the Admiulsirator or

_Ihg deloguted agoney finds that

complionco with the conlrol toghnnloyy
requiromant 18 lechnically fulgasitle or

148 CFIL port 30 v2a8 pubillthudd o the Federal
Roglster Issup of hlny 12 199) 136 FIL 212)2) ns ot
plopozed note,

FEPA willl prapose 40 KFH pan 21 1n the Jutyre.
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w) cavss an unreaconable threel to
hootth ond safely.

1) An applicani shall submll n
requost for on exemption from o control
technology tequirement ai the samo Wmo
a8 tha applicant submils a
proconsiiuction or operating permit
np,ﬁloat!ou 1o the Adminlstator or
dalogated agency. i no peemit or potmit
modiffcarion 15 required, an oxpmption
roquast must bo submitied 10 tho
Administrator or delegated ogoncy
within 60 days from the dato Yho
tequirerent 15 promulgated by EPA.

1) A sequast for examption sholl
inciudle nformntion that tomonsirates
(ha! complinnce with a renulramoal of
this part swould be techntenlly infeasible
o would couse nn unreasonablo theenl
10 haalth amisaﬁn{.

{2) The toqugst shall include a
proposed substiuly tﬂqu\temenlgs} 04
closo in steingoney to the otiging
requirement od pogsible.

{3} 'Thie request shall includs an
estimata of emisston reducilons that
wonld bo achieved by complianse wilh
tho original requiramont, an eglimate of
emisston redustions that would o
ashipvad by'complinnse with the
proposed substitule teguirome nH{a) nnd
ni ostimnte of rosidual smisslons.

{3) The :m}uasl shall idondify amlaslon
raduotions of o sufficlent quantity to
oifagl ihe natimated residual emissions.

{e) 1 the nulhoriéy 1o yrant oxelopsions
hus boem dlelogated, the delagated
agonoy shal consult with tho Minerals
Manogemeat Botvice and the U.5. Gonst
Guard to yeteninine whother the
uxum%ncn will bo &rumud, .

11} Thy dulagaled agonsy shult provide
to the Minerals Managament Seevice,
aad the 5. Congt Guard n copy of the
application within 16 tays alrecalving
sugh applisation.

£2) H the detegatad agancy, the
NMinerals Management Sorvico, and the
1.8, Coas) Guotd oonnpt roach
consonsul declaion on an oxgmplion
reguost selthin 80 deys [rom the dut2 the
dn?ogaiud agency recelvail the
applicatipns, the exemption ronuost
sgaii nutomatieally bo sppealod Lo the
Administralon

sa] Auntomatic apgoat tothe
Adminisitator cnn be toloyvesd boyond
the Infilal 60 tiaem by the mutnal consent
of tho dotegatod ngonsy, the Minerals
Managament Service, and the 1.8, Coasl
Guatd,

{d) A tho limo the draft permil ls
1sgund for public comment or within 00
dnys of regelpt of the oxemption rodues
1§ no pormit s toqulted, the
Adratafstrator or the delogatod agonay
shajh
{1} Proposo 10 grant the oxofmption
Toquest and

=

{ij Sholl proposs o subsiitulo
equirament{sl, equgl 1o ot oa olosa [n
steingency to the origlnol requitoment as
possible: and

(3] Provide Tor odoquato public nottce
and commont; or

{2} Shalt dony tho oxomption request,

{a} Grant of Exemplian. (1) The
Administraior or dulogttod ngency shall
impos4 & substitute requirement(s).
vquat 10 or as close 1 sltingoney fo the
original reqeireinent aa possible,

{2} The Adniinistealot or the dolegatod
sgency shnll require the appheont (e
offsui any residunl omisslons rosulting
from the oxomption. In agcordapcs wilh
the roguiromonts of tho Astand the
rogulotions therounder.

{3) For now ang oxisling OCS snurces
as defined W the applicablo
roguiteraonis of 5? 86.13 and §5.14 of
Ahis port. offsats shioll be obtained ol the
to)loteing ratios. in accordente with tho
requirontents of tho Act ond the
regulations thetounder:

1) New OGS sourcos sholl comply
with the offset ratlo roguired In the COA
if offssls nro raquirad in the COM

{ii) Now OGS sawmces ghnll comply
with the oflset ratto of 121 if offsels nro
tequited fn the GOA:

{11} Exlsling UGS soutcos shall offsol
nt & talto of 1:1.

(0 Adreinstralive Procedures and
Publfy Partiipation Al & pormil s not
wtlulwd. the Admitnlsttator will use tho
following procewites for pracoksing oo
oXernption roquast unidor ihis sostion:

{1} Wiihiin 30 days of racolpl of an
sxemplion roquost, thie Adminisimior
ghnll advlas the apphicant of an
doflsionsy In tho information submittod
in support of the oxoaption. In the sven!
of aucﬁ o dofliclency, tho date of rocoipt
of tho roquost, for the purpose of this
Soelion, shotl be the dale'on which all
roguirad information b rocolved by tho
Administrator,

{2) Within 90 tloys nitor vocelplof a
uumriolc raguesl, tho Administtalor
shalh

(i) Make a preliminory detorminallon
whalher tho exemplion tequoest should
b grontod with conditions In
nccordanco with {mmgm h{d] of this
soction, or dented. Dentals of oxemgllon
wluusls aro not subjeet lo any futhoe
publle nollee, commant, or heatings.
Deantals by the Roglanst Admintstsotor
may ba informatly appealad Yo the
Adinintslcatos within 30 doys of the
doclsion by a loler uoulnP orth tho
ralovant facls. The nppost shall be
sonnidered dontad if the Admintatrator
doga not ko notion on the loltar within
60 days aftor socelving It Wrlllon nolica
of the deninl chall bo glven lo the
roqueslor.

1) Moke available, in o leasi one
logation in the COA nud NOA. u copy vl
il inoturinls submitied by the requesler.
o ¢opy of tho Adminlsiretors
praliminaty delormnination, and a copy
ot summory of plhor metetinla, if uny.
comdidared by the Adsminisirafor in
mug:lng his prelhintnory dotormination:
on

(181] Molifly tho public, by prominont
ndvertisemenl in o newapeper of goneral
clreulotion in the GOA and NOA, of the
oppothmily for wittion public commont
oit tho tnformetion submittad Ly the
ownier o apotalor and the
Adminlsiralore prefiminnry
detorminailon on tho nphrevability of
the oxemplion requesl.

{3} A copy ofdho nelico required
putzunnt 1o this parograph sholl bo sen
10 tho applicant and to offlcials and
agencles having jurisdiction [n the COA
and NOA ns foliowe: State and local ol
pollutlon conital agenglos, ond tho chief
exoculivo of the ity and county; the
TFodoral Lantt Manager of any odjacen!
Glage } otous; and the Indion goveming
Vody whose tnnds may be alfusiod by
enlspiong from the OCB sowrce.

{1} Mublic commpnis subintited in
wiiting wilrin 38 days aiter the dale e
public nolice 18 mads nvoilobls wilt be
considorod by tho Admintsteator In
ranklng lis {inal declaion on the requeat.
Al commonis will bo made avalinble jor

ublio {napection. Al the Wiee thnl nny
tnal dogislon la tssued, tha
Adminisirator will issur o rosponso 1o
cononts.

{5) The Admintasrator wil] ke {Inal
velion on the oxemption raquegt within
30 doys after the tlose of the public
commoni posiod. The Administraior will
nollfy, in selttng, the applicant and gach
porson who hes submitied wiilion
sommonls. or ruguestod notice of the
final ectlon, of Ihe condtlional n{)pmval.
or dontal of tho requost, and will aet
forth hle roraons for gondilions)
nprm‘.’n‘ or enlul. Such notifleation
wil b made avafiable for public
Inspoetion.

{6) Within 20 duys afiot finel aclion
tuig boon tokon, any porson fited
commenta on the pralfininary
determinsifon mny potitlon iko
Adrainlslraior lo roviow any aspect of
the dagision. Any peraon wf;a foflod to
flle comments on e proliminmy
deelaton may petitlon for administralive
roviow only on tho chenges from the
proliminazy o tho final doclsion,

{7) Tho Admivdeirator moy axtend
aach of the time porlads spoalfiod In
4 85.7{d) of this pard by no more than 30
days or pugh othar potlod as agreed to
by the applicant and the Adminiatrator,
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§66.0 Honllowng, reperling, Inapgstions,
and ¢empllante,

{n} The Adminlsizator may roquire
montloring or reporting and may
nuthorize ins*:anﬂans puravait o
acction 134 of o Act and the
regulations thoreundor. Sources sholl
also ba subject lo the requirements a8
et forth In 8% 65.13 and §5.14 of this

pnrt,

{b}Tho requitements for Enhanced
Gompllonce nnd Monfloring {socilon
114(e){3)) and tho requlzements ot
Cortiticntton of Compliance (40 CFR parl
641 shall aprly.

¢} An exlaling OCS souren Vhnl [v nol
raquired to ebiah: a permil lo operate
wAthin 23 manihs of tha dale of
premylgation of this part ahall submil &
compllance repect W the Admlintsieator
or dclegated ngancy within 25 months of
peoinulgation of this part. Tho
compiiante report shall specify ull the
applicable OCS raquirements ond a
deseription of how tho source has
com I[ed with these requitemonts,

(dr'l‘hu Adminisizaioer or the delegaied
agoncy shall congull with the Minorals
Monagemenl Sarvice and tho U.8. Coast
Guard priof lo {nspoctions, This shali in
no way Itetfora with (he obility of BPA
or the delsgaled agancy ta conducl
surprige inspoctions.

34659 Enlorcemdal.

{a} OUS soutces shall corply with all
requiremaents of this part and all pormits
jseund purguanl lo this part, Fallure lo
du sa sﬁnﬁ b eonsidered o violation of
guctlon 131(e} of the Act.

{b) Porstunl to soolion 128 of the Act,
the provisions of segifons 113, 114,120,
and 303 of the Aot shall apply lo OC3

FONEGHS,

{c) Ha faclllty b orderad to conse
oporation of any pizca of oquipment due
10 onfarcement ucllon Inken by EPA gro
dologaled agency prrsuanl 1o this pat,
lhe e&ul down wil] bo coordinuted by
the onforelng ugoney, willi the Minerals
Management Servico and the 1.8, Conat
Guard to nsguro that the shut dawn ean
proceod In a eafe manner, No shut down
acllon will aceur unbi copsultation will
thago ageneles is complelad, Lul in no
ggo will infliatlon of the shul down be
elayad by maro than 24 haura.

5510 Faea.

a} OGS Sources Located Within 25
Miles from Slales' Saaward Bownidaries,

{1} Uniil promulgaiion of 40 CFR past
1 11t tho Feilozal Raglster as & finak rule,
EPA will collat operating feos from
C8 aourees calculalad Int accordrnga
with the fee reguiremenis Impossd In lhe
COA iF ths feas ara based o rogulalory
objootives, such as discovraging
emisstons. If the fee raguiroments orn

bnsed on eost racovery objectivas,
howaver, BPA will adjuel the fees 1o
refloct Lhe cosls ta BPA 1o ispue and

adindnistor the poymit program. Ypoen Its -

promultgution tn 1he Fadoral Reglster ag
a {inal sule, BRA will collagt ofll)t;mung
permtt faoa In necordance with the
requiremants 40 CIR part 71.

(2) EPA will colloct ol olher fees from
(OCS sources calgulaled in accordance
wiih tho fer requircients Imposed on
the COA i the Toos nre based on
regulalory objattives, such us
discouraging entisstons. If the fec
regultementa ate baged on cost recovery
objeclives, hawever, BPA will adjust tho
fees 1o teffeal the cosis to EPA lofssup
ongd sdmindstor tho pormit progeany.

{3 Upon delegation, the delteguted
agency will collect foea from OCS
seuscea caleutnied in accordance with
the fos requirements lmposed tn (ho
COA. Upon dslogation of authatliy to
tmploment and onforco any g« nbon of
this parh, EPA will cease to collect fecs

. imposed in conjunctiim with thml

pottion.

(b} Q08 Seitrers Located Deyond 25
Miles frem States' Scaward Boundorios,
EPA will ealoulatn and collect fors in
aceordunca with the renuiroments ol 40
CER part 71 when proniulgetcid as a final
rule in tho Foddorol Rnglstor,

§585.31 Delogallon.

{a) ‘the govomor or 1ha governor's
deslgnca of any stale adjucent to on
OCS source subject to the requiremonts
of this part, may submlt n request to the
Adminisirator lor aulliorily la
Implement end onfiorce the requiremenls
of this OCS program valihin 25 miles of
the alate senward boundary, Eursunm lo
seelton 320(c) of the Act. Authority to
Implemont and onforce §§ 555, 85,11,
anyl $5.12 of this parl, wili nol be
delogatad.

{b) The Administcates wilt delegnie
implomentalion and enforcemant
authorily 10 0 atate If the Adminlsirator
datormines thal the slate’s rogulelions
are adequaie including a domonsiration
by lhe siato that:

(1) {Lhas an adjacont OCS sourees

{2) It has adopled the naproprinta
portions of this part inlo ntata law;

{3) It Jras uctonunto anthorily under
stito law {o imploment and cnforco the
requiromants of thia part. A loltnr from
1he Stale Mtomog Gonaral sheil be
raquired slating that the roquasting
ogency has such anthotity: and

[de 1t haa adequale rasourcos lo
jmploment ondk onlorco the requireients
for this part,

{6} The Adminietralor will natlly In
willing the goveriior or tha governor's
doalgnga of tho Adminlatralor's fisal

actlon on a requast for delogution within
& monthz of the rocelpt of the request.

{d) 1 ko Administeator finda that the
stote regulailone nre adequnte, ths
Administrotor will aulhorize the state o
Imploment and enforge the OCS
requirgments uider slato low, I the
Adminlatralor finds \hat only part ol the
slate regulatious are adequats, he will
authorize the state lo implement and
enforte onty that perlion of this purt

{2} Upan delegntion, o stule muy use
any authorly it possesses undur state
aw to enforee any perat conditian or
any olher requiroment of this part foc
which the agency has delezated
sulhorlty under Ihia parl. A slale may
uso any authorlly il possesses under
ataie Taw To require monitoting and
reporting ond to condnat inspectung.

{1} Nothing fn this perl shell prohiln
the Adminlalealor from enforcing any
requizement of this pari,

2) The Administraior wil withuraw o
delogation of nny authoyity o Implement
an{l anfaree any or all of this part if the
Adminigtrotor doterminus that:

{1) Tira roquirenicnly of this parl ara
not bu!nf adequelely implemented or
enforcet! by the detegoted ngomeys

(2} The requizements of thls pact are
belng Implemontod or enloreed in an
{ripqultoble, urblirsry, or cupriclous
manner

(k) Sharing of informativa, Any
Information oblrined ot used in ike
admirtalration of a delogatud prograin
shall be mnde nvaliubla to EPA wpon
renuest without restrigtlon, !l the
tnformation hns boun submitied 1o the
delugnied agency unter a claim of
confidentinlly, the delegated pgency
must nolify the poures of (s olligation
and sulmit thal elaim to BPA, Any
informativn oltainad frem n deloyuled
agoncy keeompnnied by u glutm of
eonfiontiality wili be trealed in
necordunco with the requiremeants of 10
CPR part 2,

(1} Grond of Exempiions. A dacision by
o delegalod agoncy lo grant or dony 1ih
axomption roguost mhy be pppeated to
1he Administrator In uccordanee with
§ 55.7(e] ) af this purl,

§ 66,12 Conslstonoy updates,

{n} Tho Adannisteator will undnte this
pntl a8 nacassary to meiniain
consletoncy with onshore sequitenionts
fn order te nltain and rnintain fedaral
und slota ambient alr qunlity atandurds
nnd to comply with the provisions of
patt G ol lile §,

{b] Whon an OGS soirco aubmils an
N, ho Adimfniatrator will ovaluale tha
roquiraments of this part to detesming
witother thoy are consfslan) with the
onshare raquirgments exlsiing at that

A
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Hime. in order o determing If
consisiancy update fs necossary. If n
vonslatency updale Is nacossary, the
Administeator wilf updalo thls Parlin an
expedillony manner.

¢) No xule or segulation will be
incorporaled knto this part If BPA
delormines Lhat 1t is [nagult- le,
athlivary, oy capsiclons.

55613 Lialing of tederel requiroments
{hat apply to GCS caurcee.

() ‘The requiramenie of thls section
shall apply 10 DCB ourcas ay set forlh
betow In Lhe avent that a roguirsment ol
1hia sacilon conflicls wilh an applicable
reguiterent of § 514 of Ula parl, end o
suitree cammet comply with the
rec‘uimmcms of both'aeatlons, tho mero
atringent raquitement shall spply,

ibJTa applying (he tequirernpiils of
this saclion:

{1} Newv Spurce meons new OGS
soutce; ang

{2) Exisling Source meuns oxisting
OGS gotitee; and

{3) Modification megns & modifitallon
to an QOGS sonrce

{0? 40 CFR port 60 (NBPS) ehall npply
to all OCS sources In the same manner
aaln the NOA,

{d) 40 CFR 52.21 (P5D) shall apply to
OGS pource:

{1) Locnted syithin 25 wilos of the
plates' geaward houndary 1 the
regulroments ate in effect in the COA

3] Looalad beyond 25 miles of siates’
peaviard boundarles,

(e) 40 CFR patt 61, togathor with nny
othicr pravisions promigated puravant
to aecilon 112 of the Act, aliall npply if
rallonally relatad to the atlalimunt and
motntorance of {edetnl or slate nmbient
air qualily slandards.

{h4e e
ghatl apply to OCB sources!

{1) Localod within 26 miles of The
states' seasward boundary if the
ragutromionts are In effect in the COA; .

{2 Loeated beyond 25 milos of niotes
seaward Uonwlarios.

{g) 'The provisions of 10 GFR 62,10, 48
GVR 52.24, and 40 OFR patt 1 nnd
accompanying nppendix 8 ehall npply to
QCB souicog localed within 25 milus of
glales* spaward bovndaries, i thess
requiremonls nro in effect in the COA

55544 Listing of Fedoyah Siato, antd Looal
Renuiremonts ihat Apply Lo COS Bourced
Logated Within 26 Miles of Sintes’ Seaward
Boundarlo, by Siale.

lﬂ1 Deliiilona. (1) Tn applylng tha
roquitomnnis of this apclient

((ll] Now Source means now QG5
sougce: and .

(i) Exls!fng Source moans axiellng
OC8 source; ondl

() Modification menns o
medllleallan to an exiating OCE aouree.

patt 71 when promulgatod,

12) During pariods of BPA
Implementation and enforcomont of iy
seotion, the following shell apply:

?] Any relorgnce to a Slate or local ok

olstion control egency shalt mean

iPA,

{H) Any submittal to o Stale or locel
sit poltuilon conizol agency shall bo
aubmitied lo Yhe Administsator theough
the BPA Regional Olfice,

{1} tothing tn this socilon shall alter
or Himit EPA'e anthorily to administer or
enforce the requiremente of this past
vndeor faderal law,

{iv} EPA shuil not ba bound by noy
state or local sdministtative or
procodural requirements Ingluding, but
fiot Himited 10 roquiremonts perloining Lo
heatlng boards, permll lssuance, public
notice provedures, and publle heastags.
EPA wilt follow the applicable
procaduras 46! forth elaewhere Ip this
part, in 40 CFR part 124, nnd in Pede bl
ulgs promulgaied pursuant i Wila V of
the Act {as sich tulsa apply In tho
£0AY, when admunistoting thls sootion.

b) Alaska. {1} Federal Roguirementa.
1} 40 GER part 52 subpat C.
it} (roserved)

(2} Stafo requiroments,

{1} Alaska Admintstralive Gode—
Dapariment of Envlronmeniat
Conservatlon. The following neellons of
1110 18, chapler 50;

18 AAG 50,000 Amblent Me Guolity
Standards {R[fective 7/2101)
bi:} Aé\C&O.D@ﬂ Opon Numing {Effestive 10f

oja)
1% e\é\cso.mo Intinceatots [Fllactiva 10/

0]83)
D AAG 50,050 Intusidal Brorasses and
Fuet Busing Bqulpmenl {Bffectva 5711/

5i)

18 ANC 50.0,90 Ice Pog Limitalfons |Effcotiva
52472

18 AAG 50500 Marlne Veassls {Rlfoctive 7/

21/o1)

18 AAC 5010 Alr Pollulion Tyohtblted
{Elfective 5120f72)

B M}c 6[03,00 Palnidt 1o Operato (Ritoctive
7101

10 AAG 50410 Rovocatlon or Busponsion of
Peamit {Bfective §/43/80}

16 ANC 50404 Application Reviow tind
Tesuance of Permit to Opornle {Bileclive

2f23/01)
1% n‘\zi\(} 50500 SouseoVooling [Bifeciive Bf

&)
18 AAG B30 Amilont Anelysls Mothods
(Rifectiva 7/ 2101}
18 ANCG 50520 Bafssion and Amblent
Monltoring (Elfestive 2/21/01)
1B AACS0530 Clreumvention {Pifentive of

7407}

16 AAG 50020 Alr Qualtly Gonteol Plams
Volurae H, Sestlon 1V Paragraph Fo—
Pacllily Reviow Procedutos) Patagraph
Gr-ppplicalion Roview snd Permil
Davelopment, only. (Flfoctlve 772101}

16 Mi? 801000 Delinlions (Bffeotive 2f21]
it

(i) (Ragoivad)

Poderal Rogletor / Vol 66, No. 234 | Thwsday, December 6. 1081 / Proposed Rulos
STy YIZ2F

{3) Logn! reguitomonts, {1) South
Cenleal Alaske Clean Alr Authorlty.

1530020 Deftnltions

1530100 Regisiration and Nouficatlon.
txCep1 B,

1530110 Permil Lo Qparalo

15.00.120 Boute Reports

1530130 Soune Tosis

15.35010  Stetlonacy Soutce Benlssiong-~
Gonetal Definilions

1535050 Slailontey Spurce Bmissions~-
Visible Emlesion Standarda

1535080 Slatlonnsy Source Bmissions—
Emisslon Sinndarda

1535030 Statlonary Source Eenlsslons—
Circuinvention

1535000  Slalfenary Source Emlaslonsy—
Fugitlve Bavfsstons

1535100 Stationary Source Bmisslols—
Opan Buming

() {Regorvod)

(0} Califoraia. (1) Feunral
Requiremonts.

{1 20 CFR parl 52, subpnit 1,

(1) {Rezatvad)

«[2) Btoto requirements,

{reserved)

[3) Locol requirminaats.

{3{1v) (reserved}

\v) Sun Lulg Oblspo Cu woey Al
Pothutlen Conlrol Districr.

Rule 163 Canflicls Dabween Distelel, Btnlo
and Federal Rules (Adopted 8/6/70)

Rulg 104 Aclion In Atens of High
Concenteation {Adopted 7/5/77)

Hule 105 Definltlons (Adoplad 11/6/01}

Rule n“;% Standard Conditions [Adopled of

)

Rula 108 Soverobllity (Adopied 11/£3/8Y)

Tule 113 Gontinuous Emlsslons Montloring,
excopl B {Adoplod 7/8/77)

ftule 20t Rgulpment nol Requiring a Potinit,
exetp! Adcbe {Adopted 18/5701)

ftulg 202 Pormits, oxcopl A4 and AD.
{Adoptedl 11/8/001)

Rule203  Applications, oxcepl 2. (Adopled
1/5fo1)

fula 204 Requirements, oxenpt 8.2, and G,
{Adopied 11/8{01)

Rulo 200  Provislon fur Sampling and Testing
Facllitlea {Adnpled 13/5/01}

ftule 218 Perttia Inapeciion and Reneival
of Painits to Oporele {Adopted 11/5/p1)

Mle 2ty Coleolodions, sxcept B4, and B,
[Adopied 11/5101)

ltule 302~ Schadulo of Peos {Adoplod 7/1/01)

Rulb 385 Feos for Actd Doposition Resenrch
{Adopted 7/30/89)

Rute 407~ Vigibie Eiwissions {Adonted 0fof

78}

Rule 403  Parileulnle Mattor Brmtasfon
Standords (Adoptod 6/6/70)

Twlo 401 Bulfur Gorapounda Bmission
$Stondagdda, Limitatlons and Brohibitlons
{ndopted 12f0/70}

flulo4os  Niiregon Oxliles Emlaslon
Standatds, limHalions ond Prohibilions
{adopted 1140]01)

Rule 400 Catbon Monoxid s Bmisslon
Stendards, Linltollons and Piohibiitons
fadopied 11/14]83)
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Attachment 3
Report of the Senate Committee on Environment and Public
Works on S. 1630, S. Rep. No. 228, 101% Cong, 1% Sess.
(1989)




BENATE COMMITTEE ON ENVIRONMENT AND FUBLIC WUMBY - .

. Report of the Senate Committee on Environment and Public Works on S, 1630
S. Rep. No. 228, 101st Cong,, 1st Sess, (1989)

Mr, Buapicy, ftom the Commities on Environmenk and Pubuo
( JONTENTS Works, pubsmittad tha following .
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Tiessss of no mumﬂc o Are now 1o alr pollution, In :

goms areas, for emm , vealddnts who do not emoka may have 3
it V= ormlw luﬁ s damaged 8 lungl of heavy smokars, due to cXposure

Introduction o e ¥ to pollutitm'
T ¥T-forssanal and praulbatipn b 41 Ade pﬁl&!ou mnfal!antly % our Iuﬁgnmmtf 1]111?“ or act
ent oty l)“ PR . awifly of expostide i oroud -
M@rd e ffu}h%mn e A ulation of toxla alr pollutants i naedotﬁlo avold visk of urtoua.mi'i'-
e g g e reyersible damags to humen h
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Wa are routinely oxposed to thousands of Aifferent alr pallutanbl

omiitsd evary day, re to thla mix of poliytants can
hwm em than expoayre tch or tho glvidm

v sree moye adys
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Northeast Statas for 1088, one researcher fromi the Amor-

{ean Yang Association etaled:
Most States went u Egnmmntly botween 1987 and
1088 and Massschussita ripled 1ta ozone violatlon days up
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al 1} implemented and enforced pancling approval of a
wll‘ngur:hﬁogﬂ ]ﬁa.rl’l that demonatram attainm P

The hill inoludea measures to asaiivs that progma faward t!aln
ment {3 mada in the year baforg tha attalnment deadline, As
bopn notad abave, ons of tha or roblems with State imglommo
o B e b g e e e e
prior n
ta meat 1tu atr&nmanl deadline, As in tha pmvbtam for ozons end
oxido nomttainmﬁm that com.
hoanaiva implamentation fnr M-io nona pht aress
ﬁu ﬂfa tive, lhm-yur milestones whigh alr qual
ity improvamenu ean be mmured 8 ¢ ons reductions ave
anobv[emstandardforammo ﬂublllegennlutheumof
other poasures co o uaﬁm quantiﬁ ond clearly ahow,
overy thres years, ving ro na to bring the
aren inlo atuinment by ra%u o.
Another provision eelsu chack on an area’s progress prior
to the attainment deadlina I8 the req menl that tha Adm
tor condust an @ of euh aras's uglemsn:auou kan every
thres yaarm. lnsdthaaudlt,to o extent ahould
ba tho year nﬂer nn Lod {nventory is aubmlt in alsy
st s el M
a e whather oatone n m & o
area’s fnvantory, and whether wvislom In the plan, my submit

being impl
a::d mﬁlﬂn: "““‘%ﬁé‘“ thee mprehemlve p,]"“ for wgaeh m.{ in&
¢ a0y MOARLITES can b emen

&t aran Talls to ation the standard by fho e e
oontinsenay mepurte ghould be adopted al ms'ulatlons by the

k(|
t the Stata d ot have to go thro

Sta'.e. Nu.g;ﬂ a omanmva and niugﬂ?i pnmda for

a yeduction in emluiona of PM-10 or m-io preciirsors of not leas
than 10 percent from the most recant Inventory prepared prior to
aubmlu!on of thn eomprahundva ney mearured are

an, Con
tly {m anted aml not dc ¥ GNy ONS-YeAr axe
taml-m of tr\ etdfln &ed
o S Sk ot =

e Soaroos ot comicioats 31““?33? 00 wér e
ool I g patel -
du.lé f?gg pave% and unpavod roads, plleo, ooumucuon aa-

salting an m
ining, Measurss {0 control these eml-ll ns dlﬂ'
g}ten more difflcult to hgp!ament than, contrala agsllcaﬁ; to point

‘I‘ha blll required the Adminixrator, within 18 months of o
i,, to lsauo control bechuln_u gutaannu npplicible to PM-
pmumr glationary |1m
ho in delines for oonkol measumu for ¢
Sron sourese. Fos DII spodifs thot the t!mlntﬂnm.atammi-
mur, must pibiish dalln%or cont:rol of @
dentlal wood burnt or sl wmltuu
m!:m, and urban igitive dust, Tas b riher mqu!m tha d-
the dlfficulty of Con

Intrator to imus contro] do o for mry 0
ad in i’geir comprehenxys plan aubmiuia;‘uorw‘zﬁo bt cat-
hf atandard within five years.

prevent atlain
ent of b
K‘dﬁnlsm for, i’our y% foom the date of enectment 10 provide

{H gives the
thla oe-c!ed dun ol
:é"ci: ihe Adminisirator) within 12 nionths of onack
ment, to publish guldelines that estal blish tha ent of resi-
dential wood b Isa reuo iy avaﬂablo eonlrol ragartire,
Each PM—!O nona ant ared for which mi Ial wood bumc
O&'trihuw 20 p-ement of mote of PM-10 evols muat, within 24
;uuon pradts 16122'- Sbﬁié plan nthatim emant: the
13 , mAY ox ] are
cortined a?nafi’ o e B o B

Redu, d emlmiml from realdsntial wood hurning Iv necessary
for many areas to achtava the PM-10 standard, Ons way 1o redies
eoe amimions iy to prohilbit the uee dwudstava ot othet wood
when PM-10 amblant oom»nt ilons {u-o

replacs older, uacontro woga
t are ce: :tznlnm.n redua PH—

missl blll allows States to da amm
. b\ug?:ﬂ' &nghlbitlommt‘:r stoves wf:” hvive betn oo

rom the

3l
stoves muit ates be able to prohiblt
e if ?H-ld%jgouutlon Is at a lw?l Y hgnq, 2
no-OUrT dm or
claansr devices conld ba an Inducement I le to replace dirt!
models with cle:ﬁar burning <:uw°¢'x.e . peup ’ gl

(]

Aveas that wek an oxtsnelon of the five-yssr deadlioe must
{mpoes the controla and measurea contalned In'guldelines tasued by
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the Adminisirator, but they must also make case-by<ase determl-
nations of maonabl available contro]l measuros and technology
t will reﬂ for aourcel for which the Adminlstrator hu

no} tsaued guidelines. The Administrator may walve cortaln re-
quirementa applicabis to amn that rook an extenslon in tha cass
of an area whom nonnnthro nio sourcea are the principal cavss
of axcaeding the PM-10 stanéard. but the repsonshly avallghle con.
tro] measures and techuol c}gy that are applleable to antropogenia
sturces may not ba walvod or such an area,

PSP incremente.~Tho bl gives the Adminiatrator anthoriy to

revise {he hants for daterm maximum atlowable inorsases in
the cmm:lmﬂon mlato matter in the prevention of signifi.
cant a oraﬁon rogram. Currently, Act apeoifics un
allowable incrosses or " crements’” In tarma of fotal aua ﬁ.&e
]mucuium. When the Administrator revised mo ambtont

ty standard foy culato matter and adoam ~1 ) m ar
than total gupendad pa ntas,althapollu t to ba
he had uo gutherd to c tho pollutant on which P8
g:anu ore based. Tha autho he‘Z( g!ven the Adminiﬂmtor ls limiled
ythwondiuon that any sy a {naraase
el B, it ot S el o

Apoed doe & SMAPSR
etandard 1t replaces, P
Tiremerare Powvmion (Sxorton 110}

SUMMARY

Tha bl amends aaeﬂon 124 of the Act by adding & new
Hon {d) which atatel thal emiealon of an alr pollutanl. wh!nh,
{tsell or"ln combinstion, yeacton, or transformation, ad
fech pu o health or welfare in another Stath, is a. ﬁo!at!on of the

Secgon 198 I also amondsd by removing the reference to natlon-

al lont air quality mndardg in gubsaction (6} and by intluding

groupd of saurces ax actionable entitla under subsection (b},
biik ansends settion 302(h} of th Air Act h

tho !u'asel “aroaiplitation,” and "whs Bci-g

ﬂon. eonvenlon. or combination with other pcliu

DIBCVESION

sirikes “In excosa of amblont slanderds” from section

12 axl)(ﬂ) of tha Act, Under cuerent law, mummtg}ﬁoﬂuum miist
{0 a yiolatlon of lhe amblent stan nable under
sectlon 28, It may not be pomibleia s a saurca or group of
sourcas that causo nonattalnmont. ’I‘ha amendment oliminates the
to eatablish a casual relationahip botween a poliuter and vio-

laet?gn of an nmb!ent standard,
126 lo be used only for violntiom of

ows gection
a-oct!on Iw(aanE)(i). hich rela.tel ropar gl 8IP. Th

tata being | ujumdwb atother State's A3 ﬁonm fila n m:;'
pla!nt about the offe States S, but not the pollution {teelf.

6

'I'he amendment to asctlon 126() nddlns Yop thl.n oed[on" il eagAn-
Lally in nature and would allow n B

about

amw,

rtlog
Ormas

ural
pollution Nsslf, not Just a dafact |n tha o endhlz 8

Under curvont law tha deflnition of “welfare" protectod by the
At may not inelude the quality of the preoipltahon, Haalf. It alwo
may not (neluds damage that reaults from oonversion of & pollut-
ank i‘mm one chemlcal to another—which happens acid
raln and emeg, amendment to section 302(h) explicitly includea
Brocipitation as s protected value and cla:iﬁea that iransported,
mnwﬂed and com ined pollutanta are all cove

e Sl e 1 e i s s
¢ ution, but no s
Iawaul\ i‘or violauon of mﬂon . The Snandm%t b secilon
would ow & Slaty, and citium. to mia In Pederal dintrict oourt
for violation of ssotion 126.

Ourax Conmmmvar Simy Aonvrrmes (Seorion L11)
SUHMARY

Tha bill addsamwaecﬂonsmwthommatmu!m the Ad.
ministrator, within 12 montha of onasbment, to promulgal reQSh
menta applicable to el pollution from Outer Uontinenta df
{ sources, The requiremonts must be the sarae as would
plicabls {if the sanroes ware tocated in the corresponding onnkom
ares; thoy take sifect with respoct to naw pources on the date of
promulgation and for exiaﬁns sources twelve months later; aml
they are enforoed as I they wore n stendard promulgatsd under

on 111, Statu may be delegated the authority o imnent
and enfored the requiremsnts if they submit pro;
to the Adminiryator gnd the Ad.mlnhtmlor the m-:[ur«
adodquat& The blll defines tha tarma "ourmepondins onshoré area"’

DISTUBETON
The constructon and oparation of OCS fneilitios emit & slgnifi.

e

-
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cant amount of aie poliation which adversely impacts coastal alr

qua.llty in tha Unlted States, Opsyational emisalons fram an 008
latform and msociated maging vesssls can routinely excosd 500

zana of oxider of nlmgen (N0, and ¢ne hun tons of

e e e e e e

ex ns of NO,, while Ea a explora

woll can cause emisatony {in excess of one hundred tons of go‘, A

m‘tH unoonimlled offthore ofl project can emit pollution in a year
bcl{s roseda polutan&l aml n:!x: husdred tl)-mu&-anct t;'.\\:lr-
moblles (mes R each -

10,000 mbd M ‘t?ot under cumnt Fedoral ﬁ'tmixam'. missions from

thess major pources of ale goliution sra not required ta be mitlgat-

od or eo?lktrolied. Enormowy dlacre o8 gxigt In the regulation of
alr pollutlon from virtually identleal omhore and OCS soiroon,
EPA requives atvingent poliution controla onshore and within State
waters to improve ¢ air quality, while the Interior Depsrts

7t

ment allom wnmitigatad Hution under tha provislons of the
Cluter Copt nental ?ha!f chapo P
e
a aral an ambion
i i}em aads ir cosstal reions, with the potential that unmftjti:
M o

ga!nlng eclp‘3 Blumnw;%mm 'ﬁ% poltutiorgﬂln the Santa
Baaln for oxampls, fa ex

to be equlvalent to % pevcent of Santa Barbara County's oulhou
NO, inventory end pereent of tta enshors reactive hydrocarbon
Invéntory In the year 2000, In Ban bara ond othor cosstal ro.
aiorw unmitigated OCS emisslons ean entirely negaha the effoct of ra.{
Al offhore allon, rdichians raled upon Lo schisie Fude
¢loan rda. The adoption of more ngenr atlons on-
shoro tb compénsate for ma‘érrm of thess urunitlgatad OCS omis.
slons uou!d only bo done, Il at all, with great ooet to mmhora ndua-
trios and with subs dal dis tu tlon to Wiootyloa

dents. The tude lutio 4 tha faet L)
nll? 3% muc of ﬁpollu o?\“om hore hns‘\aed the
vironmenta tecﬂou eney expresa concern about the on

ahore alr q ity mgacu s frorg, @ davalomont, along the coatts of
a t n roductfon goals both offshore and onghore, can
orﬂy o }:[gvgy tﬁ -

§ e and regulation of m
ﬂonuun facilition, W zldn allowable alr qu y
]ave over ten ﬂmea as much luw-ﬁonu roductlon can be
ge ited, a2 compared utlng oil productton. Applea-
on of the pame requiremen to a 0i ahore and omhom prefecta
wi recludo n fow ‘dirly” ml basin's
mﬁn 1 ty to amnb !umm and thmby impoda future
valapm

na
r%v gectlon of the bl is intended to emsure that n.ir poliution
from OCS actlviiles doos not dagrade air quality i const
glons of the United Blates is to be anhie\'fg by app ng tha
sams air quality %dtectlon reqlﬁremenu a3 Wou app
sources were leca wIthin the correspon oushorg area ea-e
requlroments are intended to Include, but no be limited to
slon contro} requirementa for naw, oxlating
offeot roq\ﬂroments for new and modifled facllil[eu, cmd
monito ﬁ . anforcoment, and fop requ emc eq‘
ulanon will eilminate difisrences 1 alr dpollutant ragu atlon w
currenu exist belwzen sources and sourcss located acor-
ng onahu rﬁm OCS alr pollution is to be
pm ‘eda aud Stata eatab}iahecl embient
stan ont with the requirements for sources loca on
ahare. Itis t 4 !ntent that Q08 emlmlons be mcludad in any State
Elementa on‘mﬁn for the mmm ng onthore ared required
unde harmore, ali ong from maripe veasals (ine
cluding ohsino emmissions) which 8ervice or are tesacintad mith o
008 source, are aubject Lo the same ponntuins;ﬂenromment, monl‘
toring, reporting, and offset requlromenta oh would ap&:‘!{a
theas voasels werd located in the corveaponding onshors
waters) arar. This [s inwndad to Inelude emitaiona generated whiis
vessols are iraveling within the same alr basin, These require

18
menis should apply to vesssl emlsslons occurring while at the 0C8
source, or whanpgsﬂouu to or from the 0(% souree and to or from

the corm nding onshore a
poazlog prwidu EPA, the Federal sgency experienced
and know edgeable in alr quaiit regulation, up to twealve montha
blish regu ations to lmp oment soction 927, These regula-
tiom should ad m admlnlnm va procedurss, Iheluding fees, neg
for EPA to implement section 327 in areau where dolegation
ta a State or Iocal agenay has not occurred, For all subatantive aly
quality requiremonts, EPA ghould not write n unique seb of ree
quirements for the but sheuld adop by rel‘erence the game ro-
quirernants for emission contrals, offeals, ‘perm ltlossmon(toring.
reporting, and enforcement, as would app'ly if the SOUTCY Was
locat ﬁ: the corresponding onshore area The regulations should

T~
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alzg specify the procedures 1o bo followed by the Adminlstrator in
dotwmln(ng u&der what circumatancea the more steingent require-
ments of another onshore aren sHould npgly. rathex' han the res
qulrements of the closast nmhore ary & vred shou)
cons!der those fectors g gmlion X2), and shout
appl ar;hethar or mab m dategated authority to a State or

This legulauorﬁmfm the mponslb éfnfer ocs air regu!m

tion from tho Intsrlor Deparbiment ta vironmental Protes.
tion ey (BPA), in nrder to erulura comtmnt imptamentazlon of
alr qual[ty laws and tg R and offehore
gources, 1t Is also B?cted bt BPA wil] daiegato the authority io
implement seotlon ] enoy which has boen delegated au-
thorlty under the Act to regulate air poll ul.Ion tha oorreapondln,g
onshore are.n, whet or lhat agenc is State reigul
agendy. EPA t wid de!eﬁah‘s auch au 3 ex ltloualy ollowing
recaipt of a written petition requeallng eg 1 from an onahors
air regula torg agonocy, EPA should not wi hhold such delegation
unless BEPA finds that the onshore aI: r{ osen s procd.
duras are inadequat to mest the teq ToreN
L R e R S Ny g n? afD nr"t'hmgn%:'
orition, inclu ut not on of the T
Continenta% a &lAct( LAY (43 U8 s)‘}u( B) lth

uiraments of seciton B(a 8) wﬂl remnin
until the requlrements of zectlon, 32‘{ agﬁ B{ This legtllaﬂon Lim{-

nated the mquh-amanta under section & which hava beon tor
preled hy the Dep-unment of the Inter{or 1o regm alr po ution
!alion only when egenvy has proven that an Indlvidual
fasility cansd a slxmf‘t:ant adverse impazt on ondhore alr
quality.
Lo Trises (Seomion 112)
UBMARY

The bl adds a new sectlon 828 to the Act authorising the Ac!
minlstrator to treat tribes as States ynder the Act, Within sith
monthn of enaciment the Adminiateator {2 to ys)romu lgats A

tony speolfyinz for w oh paro%!om of the Act t fa npprop n}a
heat Tndiag tribes tea only
if the tribe is reNgnized by the Seoretary of Inlarior and 25 8 goy-

i

T

ayt substantisl government duties; the func.

Uons under the at to ba carried out by the tribe ere within the

tdbal government's furisdiction; and the tribe is, i f.he Adminis-

trator's judgment, capable of ng out the funciions {t {s ay-

tlmriwd to exerolso, Teibew shall not bo freatad 2a statos for the
of belns murod of recalving at losst one half of ane raw

cen of EM& awardsd under sectlon 108 of the Act. For pravis

of the where treatment of tribon as Btatos s nok: feaeih

lAdmh:ﬂﬂE:ﬁtralor fa authorized to Includa other means for admin

ng P

MACUBSION

of new soctlon 288 of the Act ls to {mprove the envis
qua!lté;ttho alr wmn Indian country in p mannar con-
'A Indian Pelicy and "the ovorall Federal
tion In aupport of Tl I!‘-govarnment and the vammenbw
govomment rolations between Fedoral a bal mments,”
in the document EPA Policy fbr the Adminfslmlmn of
Enuironmemr Prograns on Indian Raervations, Nov. R4,
Congrem amanded the Act in 1977 to authorize Indtan tribes to
redealgnaoto thely mervat!oan for preventlon af slgnifteant deterio-
ratlon pu , but did n dress alr u ity plannivg or en-
forcoment nuthority for Indla.n tribes in those amendments, 'Th
amendmenta in the lll are hecessary to onsure that tribea wi
allowed to participate fully In programa establlshod by the Act 08
thlgy tglikt tive mensures to manage, regulate, and protect
alr quality,
Tgaaa amendmants are intended to provide Indfan tribes the
?p-ortunity lo asaume primarj' planning, imp]emantatlon
and enlorcement reeporm ties for p mm un or ¢
I‘h%y oaro presanily ed under the atar Act
Clean Water Ach ﬂubue-cl!on 828e) authorim the Admlnmra-
{or 1o ireat Indlan tribes an States and to provide gran ecgml ol
{ract nsslelance to \ribes to carry out functlons provided by the
Act. Thus, now section 328(s) of tha Act conatitutes an eapress dele-
%Hon of power to Indlan tribea to administer and enfored the
lsan Alr Actin Indian lands, as Indlan tribee wero delegated the
gowor to admlnistor and enfo the Safe Drinking Water Act and
lean Watse Acl, See B, le v, Cfon :demfed Yakima Indinn
Nah‘on, Us, 1098 .Ch, 2394 30063007 (1980}
ot (bX1) of sed.ion 323 re<\\‘sim the Administrator to pro-
mulgate riml tatlons within elghtesn months of the enactment
of t}\a bill upec yiug the eritetia lhut muzt b mst for Indlan tribes
Fa ted, Subaection (bX1) establlshes tha following
three criurin or matlng Indtan tribes aa states;

mnmen
sletant with the

.
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rr— on from the requirement that
mmmpﬂ 2500 orsﬂ\l.smwoa?d glve
m‘g Ndod”l:r;perale and to adjust to the
X ff‘“-

2 aua

& =fu;qml ‘the year 2010, thoso units
o 1 ﬁ that. dvu lalg any allowances that
" !hl

ould not only addresa‘ the ssrious problem of
Ht would sl two other matiers of
the ast eet of the omisions offsst

{s to drive some indepen&ent powar

utllity systone

ntt. uhwe we

he of ro-
maunof ﬂum&l
of the Cormittea and the

we turn!ng fmm one of the fow plen-
b wehawristherein w&h

dnunt would vorroct what I lee axan anamolous

t would ereate fn Viginia and

ian B!ect;}e Cc-aperauve, which urvu over

Delaware,
W{m

to deve u an 300 megawakt walﬁrec‘
wlation, that will lu,upply much-hesded power In

"plant will be built vallable Control
m ke ot “ges‘f'a}?gt Aeleble Coutrcl

-1:\-# &
gm.t B mlllton Tlution mtml
5 thoanmwﬂl operata &k po om! lon rate of .25
to the unee

raintcs of the al-

notbu [\ lev(ig obtaln oonElrug

ol ctJl B e e e
O3 Of Bl oAn plan -

will 560k to amend {19 aoid yaln por-

4 !egh!atao‘?on the floor to ellow su oomh-ucuon ta go

$ my amendment was designed to addreas have
i 18 or my Benate collsagues in a. ‘Nmmber
to BGMW Baucus. In that Jatter, those Senato a*.a
: % tha Bepate not opt an aold bm umt would
a the economi agnth of various tates.
I: 12 mem s of na‘te Energy and Natural

o rm t Lo reasonmble
pmonlet! by tha fmaﬂ' on. In a eug ofi November
z &mn od U hanston to hold mﬁﬁ:
po dpo a pmiaion.u. among others, on
bo\jeasuu ted out, “thess end other provisions unds
t!tm have peln e@%ﬂ%mlc and a':oe{al tmgl!uuois for aﬁ
Al | am eon uIent that these heaﬂnss, which 1 now uan-

d Benalor dohmston has syreed to Hy u
. I.n J?mu:ry,o will contribube much to &b{wm [t

Am Toxics ProvimioNs

nforwnately, tha Commitiens falled to conalder an Important
on coptained In the alr toxles secllon of B, 1480, clean air

a4

f'
htidnt!on roposed by Prasident Bunh, nsored in the Banate by
thgl‘eq. and o’t;aponuo "found meny other Benate
eolluauu. That proviaton wou!d mqnlre o Envim&nor\tn! Pro-
tection Asenaf ] umlertak threeyear siu e emissions
boora It is my on, nnd&p'
perontly that of the Pmidon and his advisors at EPA, that {n
* . eombuniion of any foasll fuel, cﬂremaly amali amousts of gx o
. elgit toxls subetanced may be endtted Trom thesa bollers, 1 hm
been advissd that they are merely trace amounts, but whan
gated they ey at some tlmu, but not at othere, oxceed-the biil's
l!mnu tonnags prowription.
utliity induriry has testified that the coet to contro) thess
minusuls mluiom would be extvemely e:pamlva. In light of
thess fmqﬂlb ruu Benate should cartainly adopt the dont's
poeal to dstermine the nature of utlilty boller
emisfons nnd whet}m their control fs warrantad.

Oronx NoHATTARTMENT PROVIFIONS

sotlo concernod abouy the requh-ement in the nonst-
e LR
an, Although portions are out o
ntmh?lom standards, many rural asean are net, and do
notoontribuu: to pmhleml Ln ather Stam.
1t 38 my vipw that thosa sress in Virginis that ave in sttainment
and do mﬂ. contributs to the problems of cther Statea should not be
sublected to tho same requirementa s serious nonatiaiomsnt
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areas, I intand to oonalder ¢hange in the leglalation to onuurs that
thess areas will not bo unfalrly ponallzed. eqisle
Orem Provinons

are many other provisions in this legination that desorve
another look In pariicular, it ia my view that the Committea did
not glve the settlons on parmits an enforcement sufficlont conxld-

gration before aﬂ)rﬂﬂnﬂ theh in ful toa mark-up, No
hearings vare hold on thess mﬁou;]’:nd only the shormt o
of discussion ocurred among members of the Committes,

pmvh!anl desarve more thovough oconsideration on the B-enn.

{100!
In nddillon, 1 fool that tha Committes dld not give lufﬂcient oon-
slderation to the coats of the lsglslation, 1 spp ud tbe
Leador's Novenbar 15 1eﬂer to ths ;3
that, beforg debate On this bill ""‘*“‘ee mt od md osthuat«u
balis." Ino{h ﬁx;m W be mads [for) o natom on Y s;-ws;m
nEveRs, OVOr
ihat n slmllar study be dous on 8, 189; anw
in imparative that this be done prior to our oomideratlon of this
b1 op the floor In order that wo ¢an adsqualely amses for our con-
rtituents tho cost which we are gsking them to for cleariar alr.

Joun W, WARNER,

‘ MINORITY VIEWS OF BENATOR BYMMS '
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EPA Region 10 Memorandum of July 2, 2009
from David C. Bray to Rick Albright




STy UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

% REGION 10
f 1200 Sixih Avenus, Sulte 900
&:‘1’ Seallle, Washinglon 98101-3140

Tuly 2, 2009
TReply To: AWT-107

MEMORANDUM

SUBJECT: Implementing PSD Basclino Dates, Baseline Areas, and
Baseline Concentrations on the Outer Continental Shelf in Alaska

FROM: David C, Bray
Senior Policy Advisor

TO: Rick Albright, Director
Office of Ailr, Waste, and Toxics

Janis Hastings, Associate Director
Office of Air, Waste, and Toxics

Introduction

The purpose of this memorandum is to clarify how EPA Region 10 intends to implement the
PSD increments on the OCS in Alaska the absence of formal area designations under section
107(d).

Backgronud

Purstiant to Section 328 of the Clean Air Act (Act) EPA has promulgated regulations to control
air pollntion from Outer Continental Shelf (OCS) sources to attain and maintain Federal and
State amblent air quality standards and to comply with the provisions of Part C of title I
(prevention of significant deterioration of air quality or PSD). See 40 CFR Part 55,

In Part C of Title T of the Act, Congress sets forth a program for preveuting significant
detetioration of air quality in areas that have air quality better than the Natlonal Amblent Alr
Quality Standards (NAAQS). Specifically, Congress established an approach for defining
“significant deterioration” that relles upon changes in air quality concentrations from a baseline.
The “basellne concentration” is defined in section 169(4) of the Act and the acceptable changes
in concentration, called “Increments,” are defined in sections 163 (for Congressionally-
established increments) and 166 (for EPA-established increments) of the Act.

Under Section 169¢4) of the Aet, the term “baseline concentration” means, “with respect to a
pollutant, the ambient concentration levels which exist af the time of the first application for a
permit in an area subject to this part, based on alr quality data avallable in the Environmental
Protection Agency or a State air pollution control agency and on such monitoring data as the
permit applicant Is required to submit. Such ambient concentration levels shall take into account
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all projected emissions in, or whiclt may affect, sucli arca from any major emitting facility on
which construction commenced prior to January 6, 1975, but which lias not begun operation by
the date of the baseline air quality concentrations determination, Ewissions of sulfur oxides and
pattlcnlate matter from any major emitting facility on which construction commenced after
January 6, 1975, shall not be included in the baseline and shall be counted against the aximum
allowable incrcases in pollutant concentrations established under this part.” (emphasis added).
EPA has promulgated regulatory definitlons for the phrases “the tiine of the first application for a
permit” (known as the “minor source baseline date’) and “in an area subject to this patt” (known
as the “baseline area™). These definitions are found in 40 CFR 52.21(b) of EPA’s regulations
and incorporated into the OCS regulations at 40 CER 55.13,

A AR
The requiretments to which OCS sources are subject depend on tlféq?hs}%a’ﬂce of the source from
shore. Erom the State’s seaward boundary (typically 3 miles; ﬁfomJ_low) and extending out 25
miles, the requirements for the Coiresponding Onshore 1&&3;3;(%0?&)2 sas well as federal
requireinents, apply to OCS sources; beyond 25 milés omt ¢ State’sgeaward boundary, only
federal requirements apply. See 40 CER 55.3(b) an 1\ ‘) *Beciuse of thes ifferent regulatory
requireients, the implementation of PSD iner e;gefft)\s i3 diffe}kent In these 1%t ‘portions of the
ch i - g‘} .)l,

In accordance with section 328 of the Ac EA’s nnpleﬁfér_ﬁmg regulations at 40 CFR Part
55, an OCS source located less than 25 mll\Q (fﬁ] the Statc’s séﬁ\?{\mymmdaly is subject to the
sawte requirements as would be applicable 1f‘the SOUITE 'Eg‘:gwple locatéd‘\vlthm the COA. Section
328(a) of the Act; 40 CFR § }ﬂg,‘i) As a result QEPé‘iI\cOilegtes by reference the air quality
regulations, including t(hg I’r‘mjb dljrce pelmittrq ‘pl()gl amsﬁﬂf&% are in effect in the COA and
applies then to OCS; soi (& insidgi{his 25 miles® limif. Seo ‘ff) CFR 55.12, The OCS rules
define the term “onshore’ dpka” in tegjas of the sectf; 107(d) area designations. 40 CFR 55.2,
Ience the COA is. genem[lﬁ \ nopﬂgigpgs with & sectigilf 107(d) area and, if designated

attainment il ielégsi%;{;iﬂe, with ‘_PS) ba@}lﬁclaxea

lgnaﬂon of the COA for deteummng bascline dates,
%@1}15@ includes using the COA minor source baseline

: rce by &line datos for a section 107(d) area are not established
in 1egulatlon, b “fither they até%etenmned through the implementation of the PSD regulations.
See 40 CFR 52 21(5) %ﬁmtlo Q%“mmo: source bascline date®). Where the COA PSD rules
apply on the OCS, the' kqlmgidate that has already been determined under the COA rule is the
baseline date that ’tpplics* of-the pemuttmg of the OCS source. This bascline date is then used to
defermine the baseline copéentration in the area of the OCS soutce In accordatce wlth the COA
PSD rules.

s

When using the onshore minor source baseline date for OCS sonrees located less than 25 miles
from the State's seaward boundary, there is no need to define separate baseline areas (and hence
section 107 area designations) for the OCS source. In fact, cstablishing this portlon of the OCS
as a separate baseline area, or extending the onshore baseline area onto the OCS, would be
contvary (o the current Part 55 rules which require a case-by-case determination of the COA for
the purpose of determining the applicable onshore rules, See 40 CER 55,5, Since the COA may
be different than the nearest onshore area (NOA), and can actually differ from permit to permit,
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the applicable permitting rules, and hence the baseline date, could be different than that of the
NOA, Assuch, a fixed baseline area for the OCS within 25 miles of the State’s seaward
boundary could potentiaily prevent the utilizatlon of the COA minor source baseline date,
confraty to the intent of Congress that such sources be subject to the same requirements as would
bo applicable if the sources were located withiu the COA,

Sources logated more than 25 miles beyond the State’s seawnrd boundary

For sources locating on the OCS more than 25 miles fiom the State’s seaward boundary, the
EPA PSD rules at 40 CFR 52.21 apply. The definition of “baseline area” in the federal PSD rules
relies on the existence of intrastate areas designated as attainment g{‘m\lasmf iable under section
107(d) of the Act, See 40 CFR 52.21(b). Until EPA either demgriafes séction 107(c) arcas on

the OCS and/or prowulgates revisions to the definition of “by g;ali
appropriate to jiimplement the tetin “baseline area® in 40 CE

area” in 40 CFR Paxt 55, it is
2.21(b), for OCS arcas more than

25 miles from the State’s seaward boundary by using theit oﬁ‘ndat lesbfﬂ ¢ coastal Alr Quality
Control Regions on shore as a guide. Accordingly, tj:(e foll wmg Areas ‘w 1 ge constdered as

separate “baseline areas” for purposes of 40 CFI§,= 991

Bach area boundecl on the shoreward SIde by & ralle]!luie 25 miles ﬁomﬂw State 5
seaward boundary; on the seaward side by the bouhd ¥y of 1.5. temtouaf waters; and on
the othel two sides by the seawm,d xtens;ons of the'oi @shme Air Quality Control Region

This approach is consistent with the appma%]z,,of the'els aen;Ail' Ac ;ﬁ? EPA’s implementing

%8
regulations for defining baselulelgueas on shoig, Seﬁiox

I
.t hé Act sets forth the criteria and

processes for deﬁnmg AII‘SQLIBTIi A(gonttol Reg} n‘s {AQC __‘and artalmnentlnonattalnment

sectxéﬁ?l 07(d) to sub‘ipit 1o the Administrator 1ecommendat10ns fon

attalnnx1ez1U11011a@g1;11nent deg}gthgiollﬁcfo; (an quah rgconttol) regions or portions thereof, The

mea”) Thé@g mach set f01t el

113menf"il&h;gn&tioﬂsf%’ enet “State have been promulgated by EPA in 40
L{i}gdet tﬁié‘sfatutm y scheme, the largest possible onshore PSD baseline
107((1) ﬁ)f the Act and 40 CFR 52.21(b)(definition of “baseline

) this mginc? essentially mlrrors the onshore AQCR’s for

purposes of e3 bJLshitlg sep'u fﬁs offsh(né baseline areas i order to implement the PSD
increments on tiie} CS for the téas more than 25 miles from the State’s scaward boundary,

Once the “baseline ﬁiéﬁ‘?

baseline date” and the “b
CFR 52,21, }

€C:

TR R
S,

s c_ig étmined according to the above approach, the “minor sonrce
lifie concentration” are determined in accordance with the rules at 40

Herman Wong, OEBA

Pat Nair, OAWT,

Doug Haedesty, OAWT
Natasha Greaves, OAWT

6 Printed on Reoycled Papor




Attachment 5
In re Cardinal FG Company, PSD Appeal No. 04-04
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IN RE CARDINAL FG COMPANY
PSD Appeal No, 04-04
ORDER DENYING REVIEW

Decided March 22, 2005

Syllabus

Olympla and Vioinlty Building and Construetion Teades Couneil ("OBCT") filed a
petltion ("Pelition”} seeking review of eevtaln conditlons of a Clean Air Aet preventlon of
significant deterioration {"PSD™) pennlt deelsion, No, PSD-03-03 (the *Penmit”), 1ssued by
the Slato of Washington Department of Beology (“\YDOE"), The Permit would awlhorlze
Cardinal FG Company ("Cardinal®) to constrmet a 650 ton per day flat glass production
plant near Chehalls, Washington, Cardinat proposes to use a process known as the float
process o produce flat glass,

In making its permliting decision, WDOE concluded that ke best available coniro!
lechinology, or "BACT,” for controlling nitrogen dloxide {“NOx"™) and carbon monoxlkde
(*CO™) emissions from the facilliy's gas furnace Is the "3R Proeess.” WDOR rojected
“oxy-fuel feclmology™s BACT, coneluding that It is technicatly infeasible. Based on the
3R.Process as BACT, (he Permlt sct the NOx emissions limit at 7 pounds NOx per ton
glass draw {Ib NOx/Tq, 24-hour average basls), and the CO emissions limit at 6.5 pounds
CO per ton glass draw (1b CO/Tg). WDOE also conetuded liat a “irackmrablle™ that will be
used to move Iraln cars around Lhe grounds of the fagility is not subjeet to review and
permitting under the PSD program,

OBCT's Pelitlon objects to fhe Penult's Himils for NOx and CO from the natural
gas-fired furnace, argitng that WDOR lmproperly eoncluded that the 31 Process is BACT
for this type of facllity. Instead, OBCT argues that WDOL should have concluded tlat
oxy-fuel tectmology Is BACT, OBCT argues that oxy-fuel teehnology is techuleally feasi-
ble because it has been demonstrated by years of operating experience aud also that this
technology, whiel has been used on other types of glass produclion plants, can be trans-
ferred to the float process Cardinal will use. OBCT also ¢onehds that WDOE should have
eondueled a cost effectlvencss analysis of oxy-firel, In additlon, OBCT argues Lhat, oven
willy the 3R Proecess selected as BACT, WDOE sliould havo set lower emissions limlts for

NOx and CO, With respect to the trackmoblile, OBCT agtes that \WWDOE should have
" eonducted a rovlew of the emissions from the trackmobile and required application of
BACT. OBCT argues (hat sines the irackmoblie s permanently siluated at a glven locatlon
(ihe track elrele) on the Cardinal grounds, it does not quallfy as a moblle nonroad engine
and s subjeet to BACT analysis.

Held: Review Is denled. OBCT has falled to demenstrate I fts Petitlon that WDOR's
pemillting decislon s clearly emoneous or othcrwlse warranis roview.

VOLUME 12
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(1) OBCT has not shown ctear error fn WDOE's determination o ¢liminate oxy-fuel
duo to concems regarding lts technlcal feaslbility, WDOR explalned in its response to com.
menls that the problem of fumaco rofractory deterioration from oxy-Ffuel preeludes WDOR
from fnding that oxy-fuel has been opsrated successfully in o facllity produsing
high-quality Rat glass through the fioat process, WDOE also explalned 1 lts response to
commients that the problem of refractory deterloration prectudes conslderiug oxy-fuel as a
technology transfer, This analysis Is consistent with an Ageney guldance document, which
states that "a showing of unresolved technlcal diffieulty with applying the control would
constitute & showing of technical Infoasibllity” and that teelinology transfer Is not appropri-
ate where “slgnifieant differences between sourco types exist that aro pertinent to tho sue.
cessful operation of the control devico.” WIDOR's aualysis sot forth In Its responso o come-
menis shows carelul conslderation of both OBCT's eominents and the information fn the
record, and OBCT has falled to demonstrate In iits Petitlon why the Information upon whieh
it seeks to roly clearly ontwoighs the Information relied upon by WDOL,

(2) The Board holds that WDOT's determination regarding the ssuo of technical
feasibility was sufficient to eliminate oxy-fuel as BACT without conducting n full cost
effectiveness analysls, Because OBCT has not shown any clear orror In WDOH's detenul-
natlon that oxy-fuo! Is net DACT duo to questlons regarding the techuical feasibility of
oxy-fuel for WDOR's facllity, WDOZL was not required 10 perform a cost effectiveness
analysls of oxy-fiel and WDOR did not need to provide such an analysis in responso to
OBCT's comments on this Issuo,

(3) Tho Board conciudes that OBCT has not sliown ¢lear orror In WDOE's deelsion
to sot tho emlsslons limits for applicatlen of the 3R Process at 7 1b NOxfTg and 6.5
b CO/Tg, ralher than tho lower llmlts suggested by OBCT, WDOR cxplained in Iis ve-
sponso to coruments that no fiat glass plant in the U.S. vsing 3R Process has a lower peanit
it than that speeified in Cardinal's draly permit, WDOR also oxplained that thero may bo
o relatlonship belween carly fumace fallure duo to refractory damage from operaling the
furnaco uslng the IR Process to obtaln NOx roduetlons below 7 1 NOw/Te. In other decl-
slons, tho Board has recognized that PSD pecmit limits aro not neeessarlly a direct transla-
tlon of 1ho lowest emlisslons mto that has been achioved by & parilcular technology ot an-
oflier facility, but that those timits must also reflect constdoration of any practieal
difficulties nssoclated wlth uslng the control technology, OBCT's arguments i the presen
¢aso polnting out that lower NOx and CO cniissions rates Bave been achioved at other
facllities, thereforo, cannot show elear ¢rror {n WDOR's penultting declslon without ad.
dressing tho praetical constderations WDOE {dentifled |n its analysis, OBCT has not
demonstrated in its Petltion any crror, tnuch less ¢lear error, in WDOR's ratlonale for its
permitting declslon based on the polontlal for early fumace fallure If operated at lower
permit mlis,

(1) ‘The Board concludes that WDOR correeily determined that the frackmobiio {s
not sublect to PSD review becauso the frackmobilo does not falt within the slatutory defini
tlon of “stationary sonrce” wnder CAA § 302(z), 42 U.5.C. § 7602(z), The trackmobilo does
not fall within tho statutery definitlon of "stationary sourcc” becauso that definllion ex-
pressly states that cinisslons divectly from a “nonioad vehlclo™ are not fromn o stallonary
sonreo, and WDOER eorrcetly coicluded that the trackmobile 15 a "nonroad vehiele™ under
CAA §216(11), 42 U.S.C. § 7550(11), A nonroad vehlelo is a velilelo powered by n
"nonroad engine,” Tho Board refects OBCT's contgntion that an cxecption (o the regulatory
definitlon of “nonroad engline™ set forth ln paragraph (2Xil1) of tho nonroad englne defini-
tion [n 40 C.T.R. § 89.2, which applies to "porablo or transporlablo” engines that remaln in
ono loeatlon for miore than & year, requires that the tracknvobilo be treated s oulslde the
scope of thie dofinition of notroad cuglne. OBCT's own deseriplion of the trackmobile
recognlzes that it “wlil move traln cars around the grounds of the Cardiual facility.” The
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very notlon of “moving” around the §touuds of the facilily [s patently inconststent with the
regulatlon’s descriptton of "locatlon” as n “single site at a bullding, stouciurg, facllity, or
installation.” 40 CF.R. § 89.2 ("nonroad euglne” paragraph (2)(1il)) (emphasls added)).
Stpty stated, OBCT’s efforts In this case lo constug something that moves around the
grounds of tho fucllity as belng a “single sile” nt tho facility requires an oxcesslvely unnatu.
ral aud distorted reading of the regulation’s plabn language.

Moreovee, the trackmoblle's most lmporiant featire — and, budeed, {ts solo Amction
-— [s 115 abillty to propel ftsclf and the trali cacs around the grounds of the Cardinal facllily.
As prevlously noted, the exception set forth in section 89,2 (*nonroad englne™ parca-
geaph (2){1i)) can apply only to poriable or transportable” engines, Applying this oxcep-
tlon to the trackmobilo would evisccrate tho regulatlon’s distinetlon between
"scif-propelled* englues deseribed In scetlon 89.2 (“nonroad engine paragraph (1)(5)) and
"portabla or tmnsEorlable' engines described in section 89,2 ("nonroad onglie™ paragraph
(1)U, The trackmobile is a self-propelled englne and therefore Is n “nonrond englue,”
which means that it is exeluded from the statutory definltion of statlonary source and 1s not
subject to BACT review.

Before Lnvironmental Appeals Judges Edward E, Relelt and
Kathie A, Steln,

Opiien of the Board by Judge Steln:

Before the Board [s a petition seeking veview of certuin conditlons of & pre-
vention of significant deterloration (“PSD™ permit deelslon, No, PSD-03.03 (the
“Permit"), Issued by the State of Washington Departinent of Beology (“WDOE"),!
See Elnal Approval of PSD Application (Oet, 6, 2004) (hereinafter the "Permit™),
The Permit would authorize Cardinal FG Company (“Cardlnal") to construet a flat
glass production plant, Olympla and Vicinlty Bullding and Construetion Trades
Council ("OBCT") filed the petition for review ("Petltlon”).

For the reasons explained below, we deny roview.

' WDOE administers the PSD program In the State of Washlugton pursuent 1o a detegallon of
authorlly from U8, Environmental Protection Ageney, Reglon 10 (the *Replon™. Because WDOE aels
ns BPA's delegate In tplementing the federal PSD program within the State of Washington, the Per-
mil Is considered an BPA-Issued peanil for purposes of federal faw, and Is subject to roviow by the
Board pursuant 1o 40 C.F.R, § 124,19, See Sierra Pac, Indus., 11 B.AD. 1,2 n.]1 (HAB 2003); fn re
Hiflman Power Co., 10 L.AD, 673, 675 (EAD 2002); In re Kawatkag Cogencration Profect,
7 E.A.D, 107, 109 1.1 (BAD 1997); It ve Cammmonwealth Chesapeake Corp., 6 B.AD, 764, 765 1.1
(BADB 1997), Jut re . Suburban Regycllng & Brergy Cns, LB, 6 EATD. 692, 695 n.4 (HAD 1996).
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1. BACKGROUND

A, Statwiory and Regulatory Backgrotnd

Congress enacted the Clenn Alr Act (“CAA”) to “entianco the quallty of the
Natfon's ale resources to promote the publle health and welfare aud productive
capacity of lts populace,” CAA § 101{b)(1), 42 U.S.C. § 7401(b)(1}. Among other
things, the CAA directs BPA to create a llst of those pollutants that pose a danget
to publle health and welfare and result from nuwnerous or diverse mobile or statlo-
nary sources, CAA § 108(n)(1), 42 U.8.C. § 7408(n)(1). The CAA also directs
BPA to issue air quality criteria for each pollutant on the list,? and to prommlgate
regulations establishing national anblent alr quality standards (“NAAQS®) for all
criterla pollutants. See CAA §§ 108(a)(1), 109(n)(2), 42 U.S.C, §§ 7408(a)(1),
7409(a)(2). The NAAQS arc “maximum concentvatlon 'cellings™ for partleular
polutants, "measured in terms of the total concentration of a pollutant In the at-
mosphere," U.S, EPA Office of Alr Quallty Plannlng & Standards, Draft New
Sotirce Revlew Workshop Mannal at C.3 (Oct, 1990) (“NSR Manuat”),® ‘The
Agency has set NAAQS for six criterla pollutants: sutfur oxldes,pacticulote mat-
ter,® nitrogen dioxlde ("NO2"),¢ carbon monoxide ("CO™), ozone (*0,"),7 and lead,
See In ve Kendall New Centmry Dev., 11 E.AD, 40, 43 (BAB 2003).

Congross established the PSD permitiing program to rogulate ale poltution
In arcas, known as “attainenont” areas, whero air quallty tnects or is eleaner than
the NAAQS, as well ns areas that cannot be classified as "attalument” or
*non-pitalnment” (“unolassifiable” areas), In re Ecofilécirica, L.P., 7 BAD, 56,
59 (EAB 1997); In re Commonwealth Chesapeake Corp., 6 E.AD. 764, 766-67

2 polintants for which BPA has established alr quality crilerln see commonly referred o ng
“eriterla pollntants.” 42 U.8,C. § 7408(a)(2).

¥ 'Che Agency has used the NSR Manual as a guldance docunient in conjuncilon with now
source review workshops and dralning, and as & gulde for permitting officlals with respect to PSD
requierients end policy. Although |t fs not accorded ihe same weight as # blading Agency regutation,
\he Doard hies looked to the NSR Manual s a statement of the Agency’s thinking on cerlain PSD
issues. See, e.g., In re Haw, Elee. Light Co., 8 E.AD, 66, 72 w7 (AR 1998); Jn re EcoElécirica,
LP, 7 BAD. 56, 59 n3 (BAD 1997); In re Masonlte Corp., 5 B.AD, 551, 558 n.8 (EAD 1994),

4 Sullur oxides are measured fn the alr ns sulfur dioxide ("SO;7). 40 CE.R. § $0.4(0) (2004),

3 Yor purposes of delemining allalument of the NAAQS, particulato matter |s weasured In the
ambfent alr as patlenlale malter swith an aerodynamic diameter less than or equal to a wominal 10
mlcromeless, referced Lo a3 TMy,. 40 C.E.R. § 50.8(c) (2004),

& A facliity's compliance with respect lo nltrogen dloxlde Is measured {n terms of crlsslons of
say nlirogeu oxldes ("NOx"). 40 C.P.R, § 52.2L(6)(23) (2004); fn re How. Hlec. Light Co.,
8 B.AD. 66, 69 nd (BAD 1998).

T A facllity's complianco with respect lo ozone is measured In terms of ¢milsslens of volallle
organle compounds ("VOCS). 40 CFR, § 52.21(6)2342004).
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(BAB 1997). Among other things, the PSD provisions of the Act require any per-
gon planning the constructlon or odifleation of any major emitting facllity In an
attalnment area, or in nn unclassifinble area, to apply for and recolve n PSD permit
before beginning construction.?

‘The PSD penniiting requirstneits are polimant-spoelfic, which meaus that a
facllity nay emit many nir pollutanis, bur only one or n few may be subject lo
PSD review, Whether a facllity must undergo PSD roview depeuds on a munber
of fnctors Including the amount of emissions of each pollutant by the Lacility,
NSR Manunl at 4, In order to prevent violatlons of the NAAQS nnd, genernily, to
prevent slgnificant deterioratlon of alr qualily, the PSD regulations require that
new major statlonary sources be eareflly reviewed prior to construction to ensure
that cmissions from such faciliiles will ot cause or contributo 1o mn exceedance
of ellher the NAAQS or the applicable PSD ambient air quality “Increments.” 40
CER, § 52.21(K), A PSD "Incresent” refers to “the maxhnum allowable Increase
in conccntrallon that Is altowed to occur above a baseline concentration for a pol-
lutont." NSR Manual af C.3; see also 40 C.F.R, § 52.21(¢) (cstablishing incre-
monts for regulnted pollutants), A central means for preconstruction determination
of whether the NAAQS or PSD Increment will be execeded Is performing an amn-
blent air quallty and sourge hnpact aualysis, pursuant to the regulatory require-
meonts of 40 C.RR. § 52.21(K), (I) and (m), as patt of the PSD permit rovlew pro-
cess, In re Haw. Elec. Light Co,, 8 B.AD. 66,73 (BAB 1994),

Another key componcut of the PSD regulatlons is the requirement that new
major statlonary gources, or major modifications of existing tnajor sources, em-
ploy the “best avallable contro! technology,” or BACT, to control emissions of any
PSD-regulated poltutants that the new or modified facklity will emlt in signlfteant
amounts.? 42 U.S.C. § 7475(a)(4); 40 C.ER, § 52.21()). As diseussed below, one
ol the princlpal contentions OBCT sets forth fn lts Petitlon !s that WDOR's BACT
determination for NOx and CO omisslons from the natural gas-fired fumace at
Curdinal's proposed facility Is elearly crroncous.

B. Faciual and Pracedural Backgrotind

The Permit ot fssue in this ease would authorkze Cardinal to build a 650
ton-per-day flat-glass production plant located approximately five miles south of
Chchalls, Washington, Permit at 1. The proposed faelliy is located within a Class

¥ A "major emitting facllity” is any ol cerlain listed statfonary sources tat emit or have the
potential to emlt 100 tons per year ("ipy”™) or more of any PSD pollutnl, or any olher statlonary source
whb the potenilal to emit ot Teast 250 {py of ay PSD pollutant. CAA § 169(1), 42 U.S.C. § 7479(1).

# DPA's PSD regulations Identify applicable levels of significance for particular pollutants, 40
C.F.R. §5221(0)(23).
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11 aren that is In attainment or unciassified for all pollutants regulated by the
NAAQS. Id

The proposed facklity will use “float” technology. See Technleal Supplement
Document for Preventlon of Significant Deterioration Permit No. PSD-01-03,
Cardlnal FG Company, Winlock, Washington (herelnafter "TSD"), In the
flat-glass manufacturing process, the molten glass Is poured onto the surfnco of a
Haguid zInc or in bath In & natural gas-fired fumace and a floating flat-glass ribbon
cxtends the length of the bath to the exit. £ at 3, The formatlon of the continuous
shect of glnss takos place withln the famace. Id, A hydrogen and hitrogen atinos-
pliere Is maintained inside the bath to prevemt tin ox[datlon. Id. The glass ribbon
exits the tin bath and enters a roller hearth oven, or lehir, designed to slowly cool
the glnss yibbon after it exits the float bath. 4. Cooling rates are controlled neross
both the width and length of the lelir. The glass ribbon Is transported ihrough the
lelr on driven rolls, Jd. Sulfur dioxide Is Injected on to the rollers and the top and
botton surfaces of the glass to prevent stalining, Id, After exiting the 1chr, the
solidified glass sheet Is inspected, cut and trlnuned, and packaged. Id. Cardinal's
proposed facility also inctudes n “irackmobile” that will be used to move traln cars
around the grounds of the faeitity,

Cardinal's proposed facility will produce air einissions from the melting fur
nace, wasto glass refumn system, raw materlals reeclviug, tensport, and mixing
operatlons, the annealing lehr, emergency gencrator, and glass cuttiug operatlons,
TSD at 3, The facility will be a new major source, as defincd by 40 C.E.R,
§ 52.2}, because ft will emit more than 250 tons per year of carbon monoxlde
(1,187 tpy) and nitrogen oxldes (883 tpy), Permit at 2. The facllity will omit the
following pollutants in amounts greater than the applicable PSD significance
levels: NQy, CO, 8Oy, VOCs, and PMyq, Jd.

Cardinal swbmitted lts application for a PSD permit on Octeber 27, 2003,
Permlt at 1, On Januaty 12, 2004, Cardinal submitied supplementnry material, 1d.,
WDOE provided notlee to the publie of the proposed draft permit on or about July
23, 2004, and WDOR held a publlc hearlug on September 2, 2004, Petltlon at 2,
OBCT subimltted comments during the public eomment perlod and parilcipated In
the publle hearing, I, WDOR issued! its permitting decislon, along with responses
to comments, on October 6, 2004, Id,; Admin, Rec, Doo, # 21 (Conelse Bxplaua-
tory Statenient From the Washlugton Depariment of Ecology Air Program Ie-
sponding 1o Wiitten and Verbal Publie Comments on the Proposed PSD Permit
No, 03-03 for Cardinal-Winlock) (hercinafter “Response to Comments”), In mak-
Ing lts permitting decision in this matter, WDOE concluded that the teackmoblle
to be uscd ot the facllity [s not subject to review and permlttlng under the PSD
program, See Respouse to Commends at 10-11,

The Perinit's conditlons contal Nmits for the facility’s emissions of NOx
and CO from the glass furnaee; cnlsstons of SO from the glass furnace and the
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anncallng lehe; emissions of PM/PM o from the glass furnaco and the material
handling operations; and e¢missions of VOCs from tho glass furnaco and glass
culting opcrations. Permit at 3, Tho Permit’s conditions for control of NOx and
CO emisslons from the fumace nre central to the first issuo OBCT ralses in this
proceeding. Among other things, the Permit provides that NOx emisslons “shell
not exceed 7 pounds NOx per ton glass draw (Ib NOx/Tq, 24-hour avcrage basis),
exclusive of operation during furnace bunout-malntenance.” Pennit at 6, The Per-
mit also provides, among other things, that CO emissions “shall not oxceed 6,5
pounds CO per ton glass draw (Ib CO/Tg) in any consecutive tivelve month pe-
riod,” Permit ot 9,

C. Issites Ralsed In the Peiltion

OBCT's Pelition ralses Issues concerning the Permit's emlsslons Hmlts for
NOx and CO from the glass furnace and issues concernlng WDOR's conclusion
that the trackmobile Is not subject to review and permltting undler tho PSD pro-
gram, Specifically, OBCT objects to the Permit's limits for NOx and CO from the
natural gas-fired furnace, arguing that WDOE jmproperly concluded that the “3R
Proeess” Is BACT for this type of faclllty, Instead, OBCT argues that WDOR
should have concluded that "oxy-fuel technology” s BACT, The 3R Process, or
chemleal reduction by fuel, is generally based on creating an oxygen-starved con-
ditlon in critical stages of the combustion process by feeding excess fuel into the
furnace. TSD at 13, Oxy-fuel technology, or melting, “involves the replacement of
tho combustion alr with 90% pure oxygen.” TSD at 9,

With respect to the trackmoblie, OBCT argues that WDOE should have
conducted a review of the emisslons from the traekinobito and required applica-
tlon of BACT. OBC argues that “since the trackimobile Is permanently situated at
n glvon logation (the track clrcle) on the Cardinal grounds, 1t does not qualify as a
mobile nonroad engine und Is subject to BACT analysls.” Petition § 26, OBCT
also argues thet omisslons from the trackimobile "could be substantial, depending
on fhe hours of operatlon and englne slze." &l 9§ 30.

Both Cardlnal® and WDORB have filed responses to OBCT's Peiitlon. See
Slatc of Washington Departiment of Bcology Responso Opposing Pelition for Re-
vlew (Jan. 7, 2005); Cardinal FG Company's Responso to Merlts of Petition (Jan,
6, 2005),

10 Cardinal fited a motlon requesting that it be sllowed an opportunity lo tespond 1o OBCT's
Pelition, Recognizing that the permil applicaut has 4 unique interest i the outcomo of & petillon seck-
ing roview of the permiiting authorlly's declston (o Issue a permit to 1he applicant, 1he Board gmnted
Cardiual's request by order daled December 9, 2004,
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I, DISCUSSION
A. Standard of Review

The Board's review of PSD permiiling declsions Is governed by 40 CER,
parl 124, which “provides the yardstick against which the Board must measure™
petitlons for review of PSD and other permit decisions, fn re Conmonweaith
Chesapeake Corp., 6 E.AD. 764, 769 (EAB 1997)(quoting In re Envotech, L.P.,
6 B.A.D. 260, 265 (BAB 1996)). Pursuant to those regulations, a decision to is-
sue & PSD permlt will ordinarity not be reviewed unless the declsion is based on
eltlier a cleatly erroncous finding of fact or coneluston of law, or involves an
importont maller of polioy or exercise of discretlon that warrants review. 40
CILR, § 124.19(0); accord, eg.. In re Zion Energy, LLC, 9 B.AD, 701, 705
(BAB 2001); In re Kuanf Fiber Glass, GmbH, 8 B.AD. 121, 126-27 (EAB
1999y, Commomvealth Chesapeake, 6 B.AD, at 769, The preamble to sectlon
124.19 states that tho Board's power of review “should be only sparingly exer-
cised,” and that “most permlt conditlons should be finatly determined at the [per-
mitting authority] level" 45 Fed, Reg, 33,290, 33,412 (May 19, 1980); accord
Knanf, 8 BAD, at 127; In re Kawalhae Cogeneration Profeet, 7 EAD. 107,
114 (BAB 1997},

We have oxplained that in order to establish that review of a permlt is war-
ranted, scction 124,19(n) requires that a petltloner both state the objections to the
penmit that are belng ralsed for reviow ond explain why the permlt degislon
maoker's provious response to those objections (i.¢,, the decision maker's basls for
the deeislon) Is clearly erroncous or otherwlse warmants rovlew, See, e.g., fn re
Steel Dynamles, Inc., 9 B.AD, 740, 144 (BAB 2001Y; Ju re Tondn Energy Co.,
2 B.AD, 710, 714 (BAD 2001); In re Encogen Cogeneratlon Fae.,
8 B.AD, 244, 252 (BAB 1999:Kawalhize, 7 BE.AD. ot 114; In re P. R, Elec,
Power Auth,, 6 E.AD, 253, 255 (BAB 1995); In re Qenesee Power Statlon L.P.,
4 B.AD. 832, 866-67 (EAB 1993). It Is not enough siviply to repent objecilons
made durlng the comment perlod, See, e.g., Zlon Energy, ¢ B.A.D. at 705; Knauf,
8 B.AD, at 127,

In the present case, we conclude ns oxplalned below that OBCT has falled
to sustaln its burden of showing that WDOE's basls for its declston was clearly
crronigous of luvolves an lmporiant matter of policy or excrelse of discretlon that
warcants roview,

B. NOy and CO FEmisslons from the Natural Gas-Fired Furnace
OBCT objcets to the Permls Hmlts for NOx and CO emissions from the
natural gas-fired furnace, Speelfically, OBCT argues that WDOR improperly con-

cluded thot the 3R Process is BACT and that WDOR should have concluded that
oxy-fitel technology Is BACT for this type of facility. OBCT submits two argu-
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ments It support of {ts position, First, OBCT argues that WDOE lmproperiy re-
Jected oxy-fuel fechnology ns technicatly infeasible and that, instead, oxy-fuel has
“years of actual operatlng cxperlence md Is techuleally feasible and capable of
limitlng NOx emlssions to as low as 3 Ibs/ton of glass and CO emisslons below ¢
lbfton of glass," Petitlon §§ 16, 20-21, Second, OBCT argucs that WDOE limprop-
erly falled fo conduct o cost-effectiveness analysis of oxy-fitel for Wmitlng NOx
and CO emlssions, Petltion §§ 11.C, 22-24, OBCT also argues that, even with IR
Process scleeted as BACT, WDOER should have set emisslons limits for NOy at
5.5 Ibsfton of glass produced and CO at less than 6.5 ibsfion of glass produced.
Petltlon 59 11.B, 18-19,

As discusscd below, wo deny OBCT’s request that we revlew the Pennit's
conditions specifylng emisslons Himits based on the 3R Process as BACT for the
confrol of NOx and CO from the natumt gas-fired fumnce beeause OBCT has not
ghows ¢lear error In WDOR's determination to etiminate oxy-fuel due to concems
regarding lts tcelmical feosibillty, We also lold that WDOE's determination re-
garding the Issue of technical feasibitlty was sufficlent to ellminate oxy-fitel as
BACT without eondueting a full cost-off¢ctlveness analysis. We also conclude
that OBCT has not shown ¢lear error In WDOE's declsion to set the cmisslons
Hmits for application of the 3R Process at 7 th NOx/Ts and 6.5 Ib CO/Tg, rather
than 5.5 b NOx/Tq and lower than 6.5 b CO/Ta ns supggested by OBCT,

1. Background: Top-down BACT Analysls

As noted above, the I'SD regutlntlons require that new major statlonary
sources and major modifications of such sourcos employ the “best available con-
trol technology,” or BACT, to mininlze cmisslons of regulated pollutants, 42
U.S.C, § 7475(n)(4); 40 CFR. § 52.21()(2). BACT Is n site-specific determina-
tion resulting in the selectlon of an cmission imitation that represents application
of control technology appropriate for the particular facility, Jn re Three Motmtaln
Power, LLC, 10 E.AD. 39, 47 (BARB 2001); In re Knauf Flber Glass, GinbH,
3 BAD. 121, 128-29 (BAB 1999); see alse Iv re CertainTeed Corp.,
I EAD. 743, 747 (Adm'r 1982) ("It is rendily apparent * * *that * * * BACT
determinatlons are taitor-made for cach pollutant emitting facllity,”). BACT s de-
fined Ly the regulations In relevant pact as follows;

Best Avallable Conirol Technology means an emlsslons
limitatlon * * * based on the maxtimun degree of redue-
tion for'each pollutant * * * which would be cmitted
from amy proposed majot stationary sourco or major mod-
Ification which tho Administrator, on a case-by-case ba-
sis, laking into account encrgy, envlronmental, and eco-
nomle mpacts and other costs, detenulnes Is achievable
for such soutce or modification through application of
production processes or avallable methods, systems and
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technlgues, Including fuel clennlng or trentment or inno-
vative fuel combustion technlques for control of such
poltutant,

40 CF.R, § 52.21(b)(12) (2004),

In the present case, WDOR followed the NSR Manual's guidance for deter-
mining BACT using an approach kuown as the “top-down” method, TSD at 4-7,
The NSR Manual Is not a binding Ageney regulatlon aud, as such, sirlet applica-
tlon of the methodology described In the NSR Manuat Is net mandatory. See, e.g.,
Three Mountaln Power, 10 E.AD, at 42, 54, However, a careful and detailed
analysls of the critcrln [dentified in the regulatory definitlon of BACT is required,
and the methodology deseribed in the NSR Menual provides & framework (hat
assures adequate constderatlon of the regulatory criterin and conslstency within
the PSD permitting progeam,  See, eg., Id. at 54; In re Steel Dynamics, Ine,
9 L.AD, 165 183 (BAB 2000) (“This top-down analysis {s not a maadatory
methodology, but {t {s frequently used by permitiing authorliles to ensure that a
defonsibic BACT determination, nvolving conslderatlon of all requisite statutory
and regulatory eriterla, [s reached."); Knawf, 8 R.A.D. at 129 n.14, 134 n,25,

The NSR Manual simmatlzes the top-dows methed for determining BACT
ns follows:

The top-down process provides that all avallable conisol
techiiologles bo ranked in dosecnding order of control cf-
fectiveness, The PSD applicant first cxamines the most
stringent — or “top” — alternative, That alternative Is ¢s-
tablished as BACT unless the applicant demonstratcs, and
the permitting authorlty In its Informed judgment agrees,
that technical conslderatlons, or energy, environmental, or
economie lmpacty justlfy a conclusion that he most strin-
gent technology Is not "achlevable” In that case,

NSR Manual at B.2; see also In ve Haw, Elec, Light Co, 8 BE.AD, 66, 84-92
(BAD 1993),

The NSR Manual provides a five-step procedure for Implewmenting the
top-down analysls, The first siep I3 to identify all “poicutlally” avallable condrot
opllons, NSR Manuat at B.5, The second step, which as discussed below was
central to WDOR's declslon in the present case, Is to ellminate “technleally infes-
sible” options, Jd. at B.7. This second step luvolives first determining for each
technology whether 1t is "demonstrated,” which means that it has been installed
and operated successlully elsewhere on a shimilar fcility, and if not demonstrated,
then whether it Is both “available” aud "applicable.” Technologles identifled In
step one as “potentially” available, but that are nelther demonstrated nor found
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aler careful review to be both avallable and applicable, are climlnated under step
two from further analysis, fd.

n step hree of the top-down analysls, the semaining control technologles
are ranked and then listed in order of control effectiveness for the pollutant under
review, with the most effectlve altortatlve ot the top, 7d.  In the fourth step of the
analysis, the energy, environmental, and economie Impaets are considered and the
top alternative is cither confirmed ns appropriate or is determined to be inappro-
printe, fd. nt B.29, Issues regarding the cost effectiveness of the alternative tech-
nologies are consldered wnder step four, I at B.31-46, Finally, under step five,
the most offective control alternative not clininated in step four Is selected ns
BACT, /d. ot B.53,

"The {ssues ralsed by OBCT In the prosent ensc regarding technleal feasibil-
ity of oxy-fuel arise undor the NSR Manual's guidelines for step two of the
top-down BACT analysis, and the Issues regarding cost effectiveness nrlse winder
step four. See, e.g., Jlaw, Elec, Light, 8 B.AD, at 84-92; In re Maul Elec, Co.,
8 BAD, 1, 5-6 (EAB 1998),

2. Step Two: The Issue of Technical Feasibility

The NSR Manual describes the questlon of “techinteal feasibility” under step
two of the BACT nnalysls as consisting of, first, o deteninlnation whether the tech-
nology In question has been “demonstrated,” and, sccond, If not demonstrated,
then n determination whether the technology Is "avallable” and “applicable." NSR
Mauual at B,17. A technology Is dewonsirated “If the control technology has Leen
instatled and opernted suecessfully on the type of source under review.” Jd 1fa
technology has not been demonstrated, then It must be both “available” and “appli-
cable” to be considered teclmlenlly feastblo:

[A] technology is considered “available” if it can be ob-
talned Ly the npplicant through commereial channels or {s
otherwlse avaliablo within the common sense meaning of
tho term. An available technology Is “applicable” {f it can
reasonably Le lustalled nnd operated on the source lype
under conslderatlon,

Id. More specifieally, "technologics in the pllot seale testing stages of develop-
ment would not be consideted nvallnble for BACT rovlew” nnd "[t]echnleal Judg-
ment on the part of the applicant and the roview authorlty Is to be exercised in
deterinining whether a controt nliernative is appileable to the source type nader
conslderatlon.” /d at 18,
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'The NSR Manual also explains that “a presumption of teelnieal fensibility
may be made by the roview authorlty based sotely on teehnology transfer.” /d. at
B.19. The NSR Manunt describes this approach as follows:

For example, In the case of add-on controls, deeislons of
this type would be made by eomparing the physical and
chemical characterlstics of the oxhaust gas siream from
the unlt under revlew 1o those of the unit from whieh the
teelnology is to be trausferred. Unless slguificant differ-
ences bohveen source types exist that are pertinent to the
successful operation of the control device, the control op-
tlon Is prosumed to be technleally feasible unless the
souree cau present information to the contrary,

" Id, 'The NSR Manual afso notes that “a showlng of untesolvablo teehnical diffi-
culty with applylng the control would constituts a showling of technical In-
feaslbility (e.g., size of tho unit, locatlon of the proposed site, and operating
probleins related to specific clrcuinstances of the source)." Id.

OBCT argues In Its Petitlon that (1) “oxy-flel techinology has ycars actual
operating experience on flat glass plants,” Petition § 16; and (2) a teehnology,
such as oxy-fuel, is consldered technically feasible If it Is "available within the
eommon senso meaning of the term” and appllcable, aud that a technology Is con-
sidered available "If It has reached the licensing and commercial sales stage of
development,” which OBCT contends s the case with oxy-fuel, #d. {20 (citing
NSR Manual nt B.17-,18), OBCT also argues that WDOE "failed to consider
oxy-fuel's lengthy experlence on other types of glass plauts, under the ‘technol-
ogy-tronsfer’ doctrine of BACT analysls," Petition §21, OBCT’s first argument
appears to be directed at the question whather oxy-fuel has been “demonstrated.”
OBCT's second argumeit speaks directly to the alternatiye analysis, namely
whether oxy-fuel Is "avallable” and “applicable,” partleularly under the nolion of
technology transfer. Those arguments, however, do not cstablish grounds suffi-
clent for us to grant review of WDOR's permitting decislon, WDOR speclfically
addressed these same arguments In {ts Response to Comments, and OBCT has
falted to explain In Its Petiton “why the [permit declsion maker's] previous re-
sponse to those objections (Le., the [decision maker's] basls for the declston) is
cleatly erroneous or otherwise warrats revlew," Steel Dynamics, 9 BAD,

ot 744; In re Tondu Energy Co,, 9 BAD, 710, 714 (EAB 2001); In re Encogen
" Cogeneration Facg., 8 BAD, 244, 252 (EAB 1999); In yve Kavwathaz Cogenerd-
tlont Project, 7 B.AD, 107, 114 (BAB 1997); see also In re Pucito Rico Elec,
Power Auth.,, 6 B.AD, 253, 255 (BAB 1995); In re Genesee Power Station L.P,,
4 1LAD, 832, 866-67 (RAD 1993).

In the TSD and in Its Response to Cominents, WDOE explained why it
conefuded that oxy-fuel has not been "demonsiratcd” In a faeility slmilar to Cardi-
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nal's producing high-quallty fat glass through the float proeess and why WDOR
concluded that the technology Is not yet available and appllcable to such a facllity,
TSD at 9-10; Response to Comments at 3-8, In (he TSD, WDOE explalued that
oxy-fuel "las been widely adopted by the giass industry with the exception of the
float glass sector.” TSD at 9. WDOER cxplained why oxy-fuet has not been
adopted n the float glass sector as follows:

Use of oxy-fuel firlug fn the fiont glass sector appears to
be Inbiblted by a high capltal luvestment requivement,
concerns about furnnee reftactory deterloratlon and ef-
feets on product quality. * * * Oxy-fuel burning leads to
Increased tempernture and gas-phase alkall concentration
in the furnace, This Is the maln pathway for vapor atlack
on the glass furnace refractory, Researeh Is on-going to
counteract the geuerally-acknowledged problem of refrac-
tory deterloration,

Id. at 9-10, WDOR's reasons for conctuding that oxy-fuel is not “demonstrated”
fall squarely within the NSR Manual's guldance coneerning whether "the control
technology has been Installed and operated successfully on the type of source
wnder review.” NSR Manuai at B.17. In short, WDOE explained that the problem
of furnace refinetory deterioration precludes WDOR from finding that oxy-fuel
has been operated successfully in a faellity produclng high-quality flat glass
through the float proeess.

In nddition, In its Response to Comments, WDOE specifically discussed the
four plants that OBCT had identified in its comments ns allegedly showing that
oxy-fuel has been demonstrated to bo suceessiully installed and operated. WDOE
explained that the four plants identlfied by OBCT liave features or characteristics
that distingulsh then from the faeillty at Issue in this pennliting proecedling, Re-
sponse 10 Comments at 5, For example, WDOE stated 1hat o plant tdentifled by
OBCT tlocated in Kelhin, Japan, is not the snine type of facllity as the one et lssue
here. Specificelly, the Kolhin, Japan facllity Is not designed to produce
high-quality flat glass shnilar to Cardinal's proposed fcility and the Keihiln, Japan
plant burns fued olf; rather than a natural gas-fired furnace ns proposed for Cardi-
nal's facllity. Id Motably, WDOE's analysis In this rcgard is consistent with the
guidance of the NSR Manual, which specifieally states thet a control leelnique
should not even be consldered “potentially applicable™! naless the determinatlon
Is “based on demonsltrations made on the basis of manufacturing Identical or simi-

! The detenndnation of “potentlally applicable” Is made at step ong of the lop-down BACT
miethod and, thus, conteot technlques that have not becn found o be "polentinlly applicable” al step ong
are not anatyzed for Lechnical feasibltlly wnder step two, which Includes the more detailed roalysls of
applicabllity.
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lar produets from identlcal or simllar raw materials or fuels” NSR Manual at
B.10.

WDOR also explaingd In jis Response to Conunents that the PTG Indus-
trigs, Fresno plant and the PPG-Meadvitle fumace liave higher permit limliis then
WDOE Is setting for the Cardinal facliity using the 3R Process. Response to Com-
ments al 5-6, Flnally, wlth respect to the Pjlkington Rossford, Ohlo facility,
WDOBE explained thai "the related fwo to thiee year operating Iistory is insuffi-
elent to satisfy the concept of demonsirated technology wiicn the primary isswe s
furnace life." Il at 6.

OBCT’s Petition docs not identify any error in these responses to com-
ments. Indeed, beyond merely asserting that "Oxy-fuel teclmology has years of
aciual operating experlence on flat glass plants,” Petition § 16, OBCT provlded no
arguinent or basls from which we could conclude that WDOB commitied clear
error {n lis Response to Connents, or morg genorally ln WDOE's finding that
oxy-fuel hias not been demonstrated on facllities comparable to Cardinal's pro-
posed facillty, OBCT's allegation, unsupporied by any analysls whatsoever dis-
cussing WDOE's Response to Comments, Is Insufficlent to sustain OBCT’s bur-
don to "oxplaiu why the [pernit deciston maker's] provlious response to those
objectlons (Le., the [decision maker's] basls for the declslon) Is clearly erroncons
or otherwlse warants rovlew." Sreel Dynamics, 9 B.AD, at 744; Tondu Energy,
9 R.AD. at T14; Encogen, 8 E.A.D. st 252; Kawalhae, T B.AD, at 114, Accord-
Ingly, we couclude that OBCT has not shown ¢lear error in WIOE's conclusion
that oxy-fuel has not beon demonstrated on a facillly similar to the onc at issue in
thls case,

Next, we twm to OBCT's argument that oxy-fuel should bo found to bo
fechnically feasible because it Is “avallable” and “applicable” to the type of facility
Cardinal proposes to construct. Hero, we note that OBCT's argument appears lo
be primarlly directed to the question whether oxy-fuel is avallable, and OBCT
does not speak dircctly to the applicabllity question, exeept by refereice to the
potentlal of technology transfer. Petition §§ 20, 21, In contrast, WDOE's ratlonale
for reJecting oxy-fuel Is solidly grounded on questions regarding whether oxy-fuet
Is “applcable.” Por example, WDOR explained In its Inftial analysits made avalla-
ble beforo the publie comment period that, while there is potential that oxy-fuel
may result In extremoly low NOx levols, “[hJowever, its use Is Intimately tled to
the furnace anct bumner design and produetion formulation that are stil! In research
and demonstration phases,” TSD st 10, WDOE's reJection of oxy-fucl on this
gronnd s consistent with the NSR Manual's guidance that techiologies in the
testing stage generally are not considercd technleally foasiblo, NSR Manual
at B.18,

WDOE explained further in {ts Response lo Comments (hat “oxy-fuel firlng
s likely to hiave unpredictable glass quallty problems." Response to Comments
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a1 6, WDOE quoted a recent report as concluding that “[t]rials have been carrled
out * * * resulting in pood NOx reduciion, but problems oecurred with severe
foaming * * * the higher quality requitements make [solutions] more difficult fo
apply * * *." Id (alterations made by WDOE} (quoting Reaction Engineering
International and Bnergy & Bnvironment Strategics, Summary of Emisstons Con-
trols Avallable for Large Statlonary Sowrces of NOx and PM, (June 30, 2003)),
WDORE also olted another report for the conelusion that the degreo of refractory
corroslon Is not yet predictable In virtually identical fumaces. 7d. at 7 (citing TNO
Glass Group, Elndhofen, The Netherlands, Glass Newsletter (May 5, 2004)).
WDOE also eited this report as Identifylng an example of 80% furnace refractory
deterioration It an oxy-fired fumace after only two years. Id, These responses to
conunents express a ratlonale consistent with the NSR Manual’s puidanes that "a
showing of unresolved technical difficutty with applylng the control would consti-
tule a showlng of technical Infeasibility” and that teehnology transfer fs not appro-
priate whero “slpaificont differences between source types exist that are pertinent
to the succossful operation of the eontrol device," NSR Mnhual at 19,

WDOE's analysis set forih i the TSD and In its Response to Comments
shows a coreful and detaited consideration of oxy-fiel as n potentially feasible
emissions control method. We have explained that:

{1t Is Important to distinguish between BACT deelslons
whero the permit issuer failed to consider an “pvailable”
control aptlon in the first Instance and declslons where the
optlon was cousidered but rejeeted. Where a imore strin-
gent alternative {s not cvaluated becawse the permitling
authorlly erred in not Identlfying it as an "available” op-
tion, & remand is usually approprlate, becnuse proper
BACT analysls requires consideratlon of all potentially
“gvallable” control technologles. However, where an altor-
native control optlon has been evaluated and rejected,
those favoring the optlon must show that the evideince
“for" the control option clearly outwelghs the evidence
"agalnst” s application.

In ve nter-Power of N, Y, Inc.,, 5 B.AD, 130, 144 (EAB 1994) (footnotes omit-
ted): accord In ve Thiee Mountaln Power, LLC, 10 B.A.D, 39, 50 (EAD 2001);
In re Maul Elec, Co., 8 BAD. 1, 15 (BAB 1998); In re Masonite Corp.,
5 LAD. 551, 569 n.26 (BAB 1994), Marcover, when the Board Is presented
wlhth confileting expett opinions or data, woe look to see If the record demonsirates
that tbe permitiing agency duly eonsldered the fssues rafsed In tho comments and
If the approach ullimately selected s rational In light of all the information in the
record, Including the confileting opinlons and data. In ve Steel Dynamics, Inc.,
9 BAD. 165, 180 n.l6 (EAB 2000); In re NE Hulb Poartners, L.P.,
7 B.AD. 561, 568 (BAD 1998). In the presewt ease, WDOR's analysls set forth
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in the Response to Comments shows careful consideration of both OBCT's com-
ments aud the informatton In the vecord, and OBCT has failed to demonstrate in
its Petition why the information upon which it seeks to rely clearly owtwoighs the
information relled upon by WDOR, Accordingly, we coneluds that OBCT has
falled to demonstrate that WDOR's auanlysis is clearly erroncous, OBCT also has
not siwown that WDOE's permitting deelslon Involves an linportant polley or dis-
cretlonary declslon that warnants revlew. Thereforo, we deny roview of WDOE's
deelsion to eliminato oxy-fuel from futther consideration as BACT due to con-
cerns regarding the teehnlcal feasibillty of oxy-fuel for Cardinal's proposed
faellity,

3. Step Four: Cost Effectiveness

OBCT argues that WDOE Improperly failed to conduct » cost-effectlveness
analysls of oxy-fuel for limiting NOx and CO emisslons, Petition §§ 11.C, 22-24,
We deny review of this Issue beeauso WDOR's determination regarding the Issue
of technlcal feasibllity was sufficlent to eliminato oxy-fuel as BACT without con-
ducting a full cost-offectiveness analysis,

Undor the NSR Manual’s guldance, Issues regarding tho eost effeetiveness
of altemative control techmologles are considered under step four of the top-down
BACT analysis, NSR Mauual ot B.31-B,46, A control technology that s eliml-
nated under step two, however, does not need to be reviewed under step four,
NSR Manual at B,7; accord In ve Haw, Elee. Light, 8 B.AD, 66, 84-92 (EAB
1998), Compare In re Old Dominlon Elec, Corp,, 3 B.AD. 779, 794-95 (Adm*
1992) (conlrol technology elitntnated as not technically fensible under step two)
with In re Masonlie Corp,, 5 E.AD, 551, 567 nn.21 & 24 (EAB 1994) (distin-
guishing cost effectivencss from the review of technical feasibifity performed In
Old Dominlon).

Heemiso wo find, as discussed above, that OBCT has not shown any clear
error in WDOR's determination uuder step two that oxy-fuel is not BACT due to
questions regarding the technienl feasibility of oxy-fuel for WDOE's facility,
WDOB was not required to perform a cost-cffectiveness analysls of oxy-fuel and
WDORE did not need to provide such an analysls in rosponse to OBCT's conunels
on thls issuo, Por this reason, we refect OBCT's argumcnts that we should grant
review of this Issue.'? Haw. Elee, Light, 8 E.AD. at 84-92,

12 \WDOE srgues In response to OBCT's Petition thal i1 did perform n cost-efectiveness analy-
sls suftielent to detennine that he cost of oxy-firel for Cardinal's proposed facllity Is “obvlously exces-
sive” In relalion to the removal efficlency and, conscquently, thal & more detalled analysls 1s not re-
qulred wnder the reasontng of Jil re Masonlte Corp., 5 B.AD, 354, 566 (RAD 1994), aud Jn re Sreel
Dynamlcs, Inc,, 9 BAD, 165, 213 (BAD 2000). Because we havo concluded that WDOR was not

required Lo perform o cost-effeetiveness analés[s |of‘ ec:ixy-ﬂlet on the grounds that WDOR prapetly
oatinn
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4, More Stringent Limits Under 3R Process

WDOH congluded that approprlate emisslons Hmits for the naturel gas-fired
furnaco at Cavdinal's proposed facility applying the 3R process are 7 Ib NOy/To
and 6.5 1b CO/Tq. Permit ot 6, 9, OBCT seeks review of these limits for NOx and
CO emissions, arguing that, even wlih 3R Process selected as BACT, WDOR
should have set emisslons limits for NOy at 5.5 lbs/ton of glass produeed and CO
at less than 6.5 Ibsfton of glass produced. Petltion §§ 11,13, 18-19, We deay ro-
vlew of the Permit's NOx and CO limlls because OBCT has not shown that
WDOE's permitting deelslon s clearly erroncous.

WDOE explained In its Response to Comments that “[n]o flnt glass plant i
the 1.S. using 3R Process has a lower permit limle than that specified I Cardi-
nal's draft pennit,” Response to Comments at 8, In additlon, WDOE stated:

[Alt ienst four of the known thirteen float glass furnaces
deslgned 1o uso the 3R process and operated for extended
petiods below 7 1b NOx/Ta have experlenced refiactory
fallure substantially earller than normal expeetations, and
are I the re-bulld proeess,

Id. WDOR also explalned that Cardinal had prosented evidence that “Cardinal’s
Mooresville glass furnace, which has operated below 7 1b NOx/To for extended
periods, is statting to show similar early refractory failure,” 7d. In additlon, in the
TSD, WDOER explained that there may be a relatlonship botween carly furnace
fallure due to refractory damage from operating the furuace nging the 3R Process
to obtaln NOy reductions below 7 1b NOx/Ta, TSD at 13-15. In pactieular, WDOR
stated that “{(here s slgnlficant evidence from the U.S. and Buropoe that float
glass furnaces using the 3 Process are experlencing early refractory damage.” Id.,
at 15, For this reason, WDOE conetuded that emlsslons lower than 7 1b NOx/Tq
using {he 3R Proeess aro no! cuirently technicenlly feasible. 7d.

With respect to the CO limit, WDOE explalned that “thers is a distinct in-
verse relationship between CO and NOx emissions when applylng the 3R Pro-
cess.” Id. ot 9. WDOR explained (hat "the CO emisston Hinit preseribed i the
dralt Cardinal permlt reficcts the Inverse NOx — CO relatlonshlp and a rensona-
ble margin from the lowest demonstrated CO omission levels in considetation of
the corresponding NOx einission Hmit, 1t I8 the lowest CO cmlsslon limit for a flai
glass plant using 3R Process with an cquivalent NOx emission limit," Id,

{continucd)

eliminated oxy-fuel from fudber conslderation wnder step two of the lop-down method, we do not
reach WDOI's alierative argunient that tho cost-effectiveness enalysls It did perform was sufficlent
vnder the clreumstances of Ihis case,
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We have previously noted (hat a permit writer is not required to use the
lowest emisslons limit that has been deinonstrated in a simllar facllity, In re
Kendall New Century Dev,, 11 BAD, 40, 53 (BAB 2003), We explained as
follows:

Although this emission Hmlt [suggested by the petitloner
as demonstrated at another faellity] may bo somewlat
fower than the limit set by IBPA in the present case, it
does not show ctear error Jn IEPA's deolston. We have
held that permit writers retaln diseretlon to set BACT
levels that “do not necessarlly reflect the highest posslble
control efficlencles but, rather, wili allow permltices to
achleve compliauce on s conslstent basls.”

Id, (quoting In re Steel Dynamles, Inc., 9 BAD, 163, 188 (EAB 2000)) (foot-
note omitted); accord In re Three Mounialn Power, LLC, 10 BAD, 39, 53
{EAB 2001); In re Masonlie Corp., 5 B.AD. 551, 560-61 (EAB 1994); see afso
It ve Knayf Etber Glass, GmbH, 9 B.AD, 1, 15 (EAB 2000) ("There is nothing
Inherently wrong with setting an emisslons limitatlon that takes Into account a
reasonable safely factor, ¥ * * The Inclusion of a reasonable safety factor In the
omission Hmitation caleulation Is a legitimate method of derlving a specific emis-
slon Hmltatlon that may not be exceeded.”),

The undetlying principle of all of theso cases Is that 'SD permit limiis aro
not necessatlly a dircet Iranslation of the lowest emisslons rate that has been
achleved by n particular technology at another facility, but that those Jinits must
also refiect constderntlon of any practieal difficultles nssociated with wsing the
control feclmology, OBCT's nrguments In the present case pointing out that lower
NOyx and CO emissions rates Liave been achieved at athet facllities, therefore, can-
not show olear error in WDOE's pennltting declslon wlthewt addressing the prac-
tical conslderatlons WDOR Identificd lu its analysls, As noted above, WDOE ex-
plafned that emissions limltatlons lower than 7 1b NOw/Ta and 6,5 1b CO/Tg
would potentially result Jn excessive domage to Cardinal's fumnce, TSD at 13-15,
OBCT has not demonstrated in lts Petition nuy error, much less clear errot, in this
wationale for WDOR's permitting declslon, Accordingly, we deny revlew of the
Permit's emissions limits for NOx and CO, Kendall New Century Dey,, 11 E.AD,
at 153 (petitioner failed to show clear error Ju the goneral reasons the permit Is-
suer {dentifled ns the Lasis for pennit limits that werc not the lowest achieved at
other facllliies). ) '

C. The Trackmoblle
OBCT argues that WDOE should have required appliention of BACT to

cotitro! emisslons from the trackmobile, OBCT argues that “stuce the trackinobile
Is pormanently sluated at a glven location (the tack circle) on the Cardinal
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grounds, it does 1ot qualify as a moblle non-road englne and s subject to BACT
analysis,” Petitlon § 26, OBCT also atgues that emlssions from the trackmobile
“could be substantial, depending on the hours of operation aud engiue size,” Id.
{ 30, For the following reasons, we deny review of this Issue, OBCT describes the
trackmobile ns “a vehicle jnounted on a cleclo of traint tracks that will mmove train
cars around the grounds of the Cordinat facility,” /d. §25.

Upon conslderntion, we conclude that WDOR coriectly detennined that the
trackmoblle Is not subject to PSD revlew because the frackmobile does not fall
within the statutory definition of "stntlonary source” under CAA § 302(7), 42
US.C, § 7602(z). The trackmoblle does not fall within the statwlory definltlon of
“statlonary source” beeause that deflnltion expressly states that emissions directly
from n "nonroad vehlele" arc not from a statlonary source, and WDOE correctly
coneluded that the trackmobile s a “nonroad vehiele" under CAA § 216(11), 42
U.S.C. § 7550(11).

The stotutory definition of “statlonary sowrce” govems this issue because the
PSD permitting prograin applies to the construction of any new "mafor statlonary
source” or any profect at an existlng “majer statlonary source.” 40 CILR,
§5221(a)(2). A slatlonary source Is determined to be “major” based on the
amount of ale pollutants it cinits, ¥, § 52,21(b)(1), and the CAA defines the term
“statlonary source” to nean “any source of an air pollutant exceps those ¢missions
resulting directly from * * * n nouroad engine or nonroad vehlelo.”
CAA §302(2), 42 US.C. § 7602(2) (emphasls added), Thus, the statute expressly
cxeludes from the PSD permitting requirements emnisslons resulting divcetly from
o nonroad englne or a nonroad vehlele, Accordingly, emlssions direetly from the
trackmobile are #iot subject to the PSD program’s BACT requirements If the
trackmobite s a "nonroad vehlels” within the meaning of the statute,

The CAA defines the term "nonroad vehlele” as “a vehiele powered by a
nonroad cugine and that Is not a motor vehlele or a vehlele used solely for compe-
tition.” CAA § 216(11), 42 U.S.C. § 755001 1),B* The term "nonroad englne” {s de-
fined by the regulations in relovant part ns follows:

Nonroad englne menns:

(1) Except as discussed in poragraph (2) of this definltion,
n nonroad enghic Is any Internat combustion enginot

B The lrackmoblle will not be used for competition, Morcover, OBCT has not suggesled that
the trackmobile would [l within the meanlng of "motor vehicle,” which Is defincd by the slatute to
mean “any sell-propelled vehiclo desigued for transporiing persons or property on & sireel or higliway.”
CAA §216(2), 42 U.8.C, § 7550(2).
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(1) In or on a pleco of equipment that is se{f-propelled or
serves a dual purpose by both propeliing lself ond per-
Jorming another fimction (such as garden Iractors,
oft-highway mobile cranes and buldozers); or

(1) In or on a plece of equipntent that is Intended to be
propelled while performing {ts function (such as
lawnmowers and stelog tfimmers); or

(1) That, by ltself or In or on & plece of equipment, Is
povriable or fransportable, meaning designed to be and
eapable of belug carrled or moved from one location to
arother, Indicla of transportabllity include, but are not
Hmlted to, wheels, skids, carrying handles, dolly, trafler,
or platform.

(2) An {nternal combustlon engine is not a nonroad englne
if:

L3 8 |

(Ri) the englue otherwise hueluded in paragraph (1)(1H) of
thls definition remnains or will remaln at & location for
more than 12 consecutive months or a shorter period of
thne for an engine located at & seasonal source. 4 locatlon
Is any single slte ot a bullding, structure, factlity, or
Installation.

40 C.ILR. § 89.2 (definition of “nonroad cnglug") (cmphasis added).

WDOR concluded that the trackmobile falls within the definitlon of
“nonroad englne” Lecause it Is “'self-propelled or serves a dual purpose by Loth
propefling fiself and performing another funetton™ and therefore falls within para-
graph (1({I) of the "nonroad engine” definltlon i 40 C.H.R, § 89,2, Response to
Comnments at 10, WDOE also explained that the exceptlon set forth In paragraph
(@)(i1 of the “nonroad englng” definition In sectlon 89.2 does not exelude the
trackmoblle because that exception applies by its terms only to paragraph (1)Gi)
of the "nonroad engine" definitlon, which refers to "portable or transpoitable” on-
glnes, and does not apply to engiues, sueh ag the trackmobile, that are
“self-propelled” and full within paragraph (1)(I} of the “nonroad englue” defluition
in section 89,2, Response to Conunents at 10, WDOE cxplained farther that the
trackmobllo does not fall within the exception set forh In paragraph (2)(iH) Le-
cause It will not remaln at the same “loeation” for 12 conseeutive months where
the term “locatfon” means “any slngle site at o building, strueture, facllity, or In-
staltatton.” Response to Commients at 10 (quotlng 40 CF.R. § 89.2("nonroad en-
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glue” parngraph (2)(1ii))). WDOT cxplalued that this menns the englne must be
"parked” ot a single slte, Response to Comments at 10,

In {ts Petitlon, OBCT argues that WDOE's concluslon that the trackmoblle
Is not & "nonroad englne” is ervoncous beepuse “the trackmobile Is permanently
sliuated ot a glven location (the irack clrele) on the Cardinal grownds,” Petition
926, OBCT explalns further that |t “bellcves that the trackniobile emlissions nre
dircetly nssoclated with the Cardinal plant awd are conducted as part of its opera-
tions, under the EPA odvice lctier in the Bl Paso Encrgy Brldge matter (October
28, 2003), and that the trackmobile’s fixed locatlon on Its tracks constitute a slugle
location under 40 C.ER, {§] 89,2, "Pesltlon §27. OBCT’s argumonts, however,
fail to show any error, much less clear error, In WDOE's analysis sct forth in lts
Response to Comiments,

First, wo reject OBCT's contention that the rallroad tracks upon which the
teackmobllo will operate must be treated as a “location” within the meaning of
paragraph (2)(ilf) of the “nonroad englne” definition In scction 89,2, OBCT's own
descrIption of the trackmoblle recogulzes that It “will move tralh cars around the
grounds of the Coxdinal faeitity.” Petitlon §25, The very notlon of “moving”
around the grounds of the facllity s patently inconslstent with the regulatlon's
deserlption of "locatlon” as a "stugle sie at & bullding, siructure, facility, or instal-
latlon,” 40 C.I.R. § 89.2 (“nonroad engine” paragraph (2)(i11)) (omphasis added),
Shmply stated, OBCT's efforis In this easo to comstriue somethlng that moves
around the grounds of the facility as being o "singlo slte” at the faclllty requires an
cxcesslvely utmatwral and distorted reading of the rogulation’s plain language,

Morcover, thils same characteristic of moving traln ears around the grounds
of the faellity underscores an additlonal veason why the excluslon st forth it par-
agraph (2)(1if) of ihe "nonroad englne” dofinition In section 89,2 does not apply to
tho trackimoblle. As WDOE noted in lts Response to Comments af page 10, by its
torms paragraph (2)(H1) applies only to an “engine otherwlss ineluded In para-
graph (1)(H1) of this definition.” 40 C.IR, § 89,2 ("nonroad cngine” paragraph
(D)), The trackmobile, howover, st be viewed as a quintessentlal example
of a "self-propetled” englne under paragraph (1)(1) of the “nonroad engine” defini-
tlon and not as n “portable or iransportable” engine described In paragraph (L)(it),
The rackmobile's most fmportant feature — and, Indeed, lts solo funetion — is its
abllity to propel liself aud the train cars around the grounds of the Cardinnl faoll-
Ity, Under theso circumstances,™ applylng tho exceptlon set forth in parngraph

Y We do not address tho question of whether a permit-Issuing authority has diseretion 1o apply
the excluslon In paragraph (2)(E) of tho *nonroad englne” definlllon in sectlon 89,2 In elecumstlances
where an cngiie's abllity to propel Utself is only a minor claracterisiic or where the area In which
englite moves Is only a very small part of the oyerall lacility, Those are not the elreumstonces of thls
case where the imokmoblle's self-propuision I5 fts central end defining featuro and its sols purpose Is
lo move traln cars arotind the grounds of the facllity,
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(2)(11f) of tho “nonroad engine” definition In to the trackmobile would evisccrate
the regulation's distinetion between “self-propelled” englnes desctlbed jn para-
graph (D(f) md "portable or transportable” englnes described In paragraph (1)(i1).
See Response to Conmments at 10 (noting that extending the qualificr “portable
and iransportable” to lnclude “anything that can move under its own power leads
to conlradiction of the preceding paragraphs (f) and (ii), and is » logleal nconsis-
tenoy”). The distinction apparent from the plain language of tho reguiatory text
between “self-propellcd” and “portable or transportable” cnglies {s further sup-
poried by the preamble 1o the Federal Register notice promulgating these regula-
tions, where the Ageney explained: "the revised definition specifieally states that
portable and transportable englues remafuing in a pariicular location for over 12
months are not nonroad engines (this excludes engines In self-propolled cquip-
ment and equipment intended 1o be propelled while performing its intended func-
tion), thus ensuring that englnes that are actually used in a stationary manner are
consldered statlonary engines.” Control of Alr Pollutlon; Determivatlon of Signlfi-
eance for Nonroad Sources and Linbsston Standards for New Nonroad Compres-
slon-Ignition Englies At or Above 37 Kilowatts, 59 Fed. Reg. 31,306, 31,311
(Jung 17, 1994), We therefore reject OBCT’s argument that the exeeptlon in para-
graph (2)(iil} of the "nonroad engine” definftion fn section 89.2 applics In this
case. See Conn, Nat'l Bank v. Germain, 503 U.8, 249, 253 (1992) ("courts should
disfavor nterprelations of statutes that render statutory language superfluous");
Untted States v, Talley, 16 F.3d 972, 976 1.7 (8th Clr, 1994} ("It Is an elementary
tule of construetlon that cffect must be glven, If possible, to every word, clausoe
end sentence of & statute,”); see also In re Clly of Moscow, 10 BA.D, 135, 143
(EAB 2001) (same rules of construction apply to administratlve regulations as
npply to statutes); accord In re Mayves, 12 B.AD, 54, 9] (BAB 2005) ("it Is very
well seitled that statutes and regulations must be read as a whols and single com-
ponents may not be plucked out and applled wherever convenlent™).

Secomd, we also reject OBC1’s conlention that stateinents made by Re-
glonal Counsed Charles J, Sheehan in connectlon with another permitting matier,
known as the El Paso Energy Bridge, have any bearlug upon the Issues in the
present case. See Letter from Charles J. Sheehan, Reglonal Counsel, U.S, BPA
Reglon 6, to Michac! Cathey, Managing Director, B! Paso Buetgy Bridge Gulf of
Mexico, LLC (Oet, 28, 2003) (horclnafter “Shechan Letter”).!* OBCT states that It
“believes that the trackimobile emisslons are directly assoclated with the Cardinal
plant and aro condueted as part of Its operations, under the EPA advice lelter {n
the Bl Paso Buergy Bridge inatler (October 28, 2003)." Pelitlon § 27. Beyond this
brief statement, OBCT didl not offer any explanation of why it views the Sheehan
Lelier to b relovant, Upon conslderation, we conclude that the Shechan Letter
has no relevance to the present case beeauso the emlsslons at fssue in the Bl Paso

% The Sheehan Leller may bo found ati hitp:/Avww.epa.gov/Reglan?/progratns/artd/ale
fusthstmemos20031028,pdf (fast viewed Mar, 8, 2005).
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BEnergy Matter were from a stationary souece. Shechan Letter at 8-10, In contrast,
in the prosent caso, the emisslons from tho {rackmobile are, by statulory defini-
tion, expressly not from a stationary source, As we explain above, the trackmobilo
Is a nonroad velicle and CAA § 302(z) expressly exclutles omlssfons from a
‘nourond vehicie from the definition of statlonary sonrce.*s For these reasons, we
conoludo that the Sheehan Letior has no bearlng on the present matter,

Tinally, wo note that WDOR's Response to Comments provided a fucther
reason for oxcluding the trackmobile from PSD review that OBCT lias not sought
to challenge ity Its Petltion, Specifically, WDOE explained that cimissions from the
trackmobile mny not be consldered as secondary emissions due to the regulatory
exclusion of tailpipe emissions from mobile sources at a stationary gourco under
40 C.ER, § 52,21(b)}(18). Rosponse to Comments at 11, OBC1"s Petition did not
-nrgue that WDOE erred in reaching this conclusion,

For the foregolng reasons, we conclude that OBCT lias nol shown clear er-
ror in WDOE's analysis and we therefore reJect OBCT's request that we grant
review of WDOER's decision not to require application of BACT to eontrol cinls-
sfons from the trackmobile,

1I. CONCLUSION
For the reasons set forth abovo, we deny OBCT's pelition secking review of
WDOE's docision to issue the Peonit to Cardlnal, In accordanee with 40 CF.R,
§ 124.19(D)(2), the Regional Administrator of BPA Region 10, or his delegate,

shall promptly publish In the Federal Reglster a notice of this flual agency aeiion,

So ordored,

16 Sectfon 302(z) defines "stallonary source” to mean “generally any scurce of an air pollutont
oxcept those emisslons resufling divectly o an intemal combustlon engine for tcansportation pur-
_poses or from n nenroad engine or nonroad velilele” as deffied in section 216, CAA § 302(2); 42
U.S.C. § 7602(2), Stgnlfteantty, Regional Counsel Sheelian stated that this exclusion did not apply to
the emissions at Issue In the Bl Paso Energy Maller. Sheehan Lelter at 8-10 (notlng, among other
ihings, that the vessels at issuo were powered by “external combustion engines” and theteforo were wef
ex¢luded "nonread cnglnes” or “nonroad vehleles,” which are defined ns "Intemat combustion engines®
by 40 C.R.R, § 89.2 ("nonroad engines” paragraph {13).
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