From: Dierker, Carl

To: Bill White

Cc: gary.davis@state.ma.us; cmyers@apexcos.com; jborkland@apexcos.com; Eric Hines
(ehines@lemessurier.com) ; Williams. Ann; Catri. Cindy; Lederer. Dave; Marsh. Michael; Colarusso. Phil

Subject: Letter on Blasting and CAD Cell 3

Date: Thursday, June 13, 2013 5:26:30 PM

Attachments: New Bedford Harbor State Enhanced Remedy-South Terminal Project Blasting....pdf

Bill - Attached is the letter we committed to send you regarding the Commonwealth’s request that EPA
modify its final determination for the South Terminal Project to allow blasting for rock removal and to
allow a change in the design of CAD cell #3.

We also wanted to take this opportunity to remind you that we are still looking for the following
information:

* A written statement as to whether the Commonwealth intends to include oyster seeding as part of the
shellfish mitigation plan, and, if not, an explanation for that decision. We need this information in order to
proceed with EFH consultation with NMFS on the modification requests. We must complete the
consultation process before we can issue a modification decision.

* With respect to River’s End Park, information related to the mitigation construction cost estimate;
information about the agent you have chosen (CLE) for the construction and performance bonds, including
background and expertise so that we can approve the choice; and feedback on our comments on the Draft
Site Protection Instrument, Draft Conservation Restriction, and Draft Performance and Construction Bonds.
We request this information as soon as possible as we are concerned that the opportunity to do work at
Rivers End Park this season is slipping away.

* The Commonwealth’s determination that the additional dredging, CAD cell design changes, blasting, and
elimination of the silt curtains at the winter flounder mitigation area either meet the substantive
requirements of all state ARARs or, alternatively, identification and analysis of any new ARARs and a
description of how these requested modifications meet those new ARARs. This, too, is necessary before we
can issue a modification decision.

In addition, we are in ongoing discussions with Apex to finalize the SAP and other workplans and look
forward to that effort being completed expeditiously. Please feel free to call me with any questions about
this letter or the above information requests.

Thanks,
Carl
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Carl F. Dierker

Regional Counsel

U.S. EPA -- Region 1, New England
5 Post Office Square

Boston, Massachusetts 02109-3912
tel: 617-918-1091

fax: 617-918-0091

e-mail: dierker.carl@epa.gov
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- Boston, MA 02109-3912

June 13, 2013

Via electronic and first-class mail

bwhite@MassCEC.com

Bill White

Director, Offshore Wind Sector Development
Massachusetts Clean Energy Center

55 Summer Street, 9" Floor

Boston, MA 02110

RE: New Bedford Harbor State Enhanced Remedy — South Terminal Project
Blasting and CAD Cell 3

Dear Mr. White:

Thank you for the time you and your consultants have spent assisting us in better
understanding the Commonwealth’s requests for a modification of EPA’s Final
Determination (“FD”) for the South Terminal Project to allow blasting for rock removal -
and to allow a change in the configuration of CAD Cell #3. We are continuing to
process the Commonwealth’s request for these and other modifications, and we are not
yet in a position to render a formal decision on the requests. Based on the information
provided by the Commonwealth, we can say, however, that at present, we see no
impediment to our being able to approve the Commonwealth’s request to implement its
re-design of CAD Cell #3 to approximately 8.29 acres with a maximum depth of -60
MLLW instead of the originally approved design of 8.54 acres with a maximum depth of
-45 MLLW.

With respect to blasting, we are not aware of any information that would prevent EPA
from approving the request to allow blasting to occur in the three described locations as a
method of “first resort,” as long as there is compliance with specific conditions. Such
conditions would likely include, but would not necessarily be limited to, those listed
below, many of which were originally identified by the Commonwealth. In addition, we
remain interested in knowing whether it would be possible to conduct some or all of the
blasting this summer, before the onset of the fall migration perlod If so, some of the
conditions described below may be unnecessary.

1. No later than 30 days before blasting commences, the Commonwealth must
develop and submit to EPA a final blasting plan that includes measures that will
be taken to prevent community impacts and provisions to satisfy the conditions





set forth below. The plan must clearly articulate communications between the
fisheries observer and the person who will conduct the blasting.

2. Blasting shall only be conducted in the three locations depicted on page 4 of
the Commonwealth’s May 20, 2013 letter to EPA. Blasting at the site closest to
the bulkhead construction area may occur between September 15 and January 15.
Blasting at the other two locations may occur between November 15 and January
15, and might also be able to occur earlier than November 15 if EPA specifically
approves in writing an earlier start date for one or both sites following completion
of the blasting at the bulkhead site and EPA’s evaluation of the monitoring results
(discussed further below).

3. For any blasting that occurs before November 15, a silt curtain must be erected
north of the blast at an angle and length sufficient to deflect juvenile anadromous
fish migrating from the Acushnet River to the ocean. The details of the location,
length, and angle of the silt curtain must be identified in the final blasting plan.

4. There must be an adequate fish deterrent system (a combination of silt and
bubble curtains and fish weirs) in place and properly functioning at least 24 hours
prior to blasting, and such system shall remain in place for the duration of all
blasting activities. (Note that NMFS specifically included fish weirs as one of the
mitigation steps for Atlantic sturgeon protection in its May 6, 2013 letter to EPA
completing the ESA consultation.)

5. Pre-blast monitoring for the presence of fish in the projected impact zone must
be conducted immediately prior to the initiation of blasting. If fish are detected
within the impact zone, the fish startle system must be deployed in an attempt to
move fish out of the area.

6. After a blasting event is completed, the Commonwealth must monitor the area
within and near the impact zone looking for fish that may have been injured or
killed. Monitoring must commence immediately following the completion of
each the blasting event and continue until no more bodies are recovered. Dead
and injured fish must be enumerated and sorted by species and the information
must be reported to EPA.

Within one week of receipt of the complete impact report related to the blasting at
the bulkhead site, EPA will evaluate the impacts and determine whether blasting
may proceed at the second location before November 15, 2013. If blasting at the
second site is allowed to proceed before November 15, 2013, then within one
week of receipt of the complete impact report related to the blasting at the second
site, EPA will evaluate the impacts and determine whether blasting may proceed
at the third location before November 15, 2013. Notwithstanding the foregoing,
EPA reserves the right to require the Commonwealth to stop blasting either before
or after November 15 if necessary to prevent an unacceptable level of fish
mortality.





7. The blasting program must minimize the total weight of explosive charges per
shot and the number of shots for the project, and in no case shall the total weight
of explosive charges per shot exceed 50 lbs.

8. The Commonwealth must use angular stemming material of sufficient length
in drill holes to reduce energy dispersal to the aquatic environment.

9. The Commonwealth must subdivide the charge, using detonating caps with
delays or delay connectors with detonating cord, to reduce total pressure, and
must avoid use of submerged detonation cord.

10. The Commonwealth must use decking when possible in lengthy drill holes to
reduce total pressure.

11. For seismic exploration, the Commonwealth must use non-explosive sources
when possible or use linear charges for open water shots or buried charges.

12. The Commonwealth must used shaped charges to focus the blast energy when
the submerged surface charges are necessary, reducing energy released to the
aquatic environment during demolition.

13. To protect the Hurricane Barrier, blasting must be conducted consistent with
the Corps of Engineers’ March 1, 2013 letter to the Commonwealth (as clarified
by the Corps’ March 8, 2013 email).

Very truly yours,
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Cc: via email

Gary Davis gary.davis(@state.ma.us
Carl Dierker, dierker.carl(@epa.gov
Dave Lederer, '~1 Yo7 ragov
Cynthia Catri, catri.cynthia@epa.gov
Phil Colarusso, colarusso.phil@epa.gov
Chet Myers, cmyers@apexcos.com

Jay Borkland, jborkland@apexcos.com
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