
   
           

        
               

          
     
    

  
              

   

       
 

       

 

       
 

 
 

                       
                       

 
 

 

       

 

From: Sneeringer, Paul J NAE 
To: Bachand, Michael L NAE; Michalak, Scott C NAE; Keegan, Michael F NAE 
Cc: "Ann Williams"; Cynthia Catri; ElaineT Stanley; Mike Marsh; "walshrogalski.william@epamail.epa.gov" 
Subject: FW: South Marine Terminal Project in New Bedford, MA - Construction Plans for the proposed Successional 

Marsh (Swale) Mitigation adjacent to the New Bedford Hurricane Barrier (UNCLASSIFIED) 
Date: Wednesday, June 13, 2012 11:18:00 AM 
Attachments: 2008-11-17 Section 408 Clarification Guidance.pdf 

33 USC 408.pdf 
2006-10-23 Policy and Procedural Guidance for the Approval of Modification and Alteration of Corps of 
Engineers Projects-Memo for MSCs.pdf 

Classification: UNCLASSIFIED 
Caveats: NONE 

Mike, Scott, and Mike:

 I recently received electronic copies of Apex's DRAFT construction drawings for the South Terminal 
Project in New Bedford, Massachusetts.  These construction drawings include existing condition (E-5.3), 
proposed grading (P-5.4), proposed planting (P-5.5), and typical cross-sections (X-5.2) for the 
successional marsh mitigation work adjacent to the New Bedford Hurricane Barrier.

 The CD with construction drawings that I was provided use a different version of adobe acrobat 
than the one I have on my computer, so working with the electronic files has been extremely time 
consuming.  Therefore, I will provide you with hard copies of the pertinent construction drawings for 
your review.

 Based upon my preliminary review of these plan drawings, it appears that the successional march 
mitigation work is a net-fill activity.  Please let me know if you have any additional comments and/or 
concerns regarding potential impacts from this work on the New Bedford Hurricane Barrier.  Let me 
know if you need an additional information in order to complete your review of this issue.  Thanks.

 Paul Sneeringer
 (978) 318-8491 

P.S.  Bill Walsh-Rogalski is assisting with the review of potential floodplain impacts associated with the 
South Terminal Project.  He may be contacting you directly to get copies of some of the initial New 
Bedford Hurricane Barrier documentation.  Thanks again. 

-----Original Message----
From: Sneeringer, Paul J NAE 
Sent: Friday, June 01, 2012 2:59 PM 
To: 'Ann Williams'; Cynthia Catri 
Cc: ElaineT Stanley; Mike Marsh 
Subject: FW: South Marine Terminal Project in New Bedford, MA - Proposed Mitigation (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Ann and Cindy:

 Enclosed is a copy of the Corps Levee Safety Office's determination that the successional marsh 
mitigation work associated with the South Marine Terminal Project will require a letter of acceptance 
due to potential impacts to the New Bedford Hurricane Barrier.  This e-mail does not address whether 
the proposed Intertidal Habitat Creation and Near-Shore, Shallow, Sub-tidal Enhancement work 
adjacent to New Bedford Hurricane Barrier will also need a letter of acceptance from the Corps Levee 

mailto:walshrogalski.william@epamail.epa.gov


  

 

        

                       
                       

 

 

 

Safety Office.  I will try and resolve that issue.  Finally, you need to determine if you are going to 
support the Corps recommendation that floodplain mitigation must be provided to compensate for the 
27.33 acre-feet of flood storage that will be lost as part of the construction of the South Terminal 
confined disposal facility.

 Feel Free to contact me if you have any questions concerning this e-mail.  Thanks.

 Paul Sneeringer
 (978) 505-9216 

-----Original Message----
From: Bachand, Michael L NAE 
Sent: Friday, June 01, 2012 2:21 PM 
To: Keegan, Michael F NAE; Sneeringer, Paul J NAE 
Cc: Michalak, Scott C NAE; Barker, Townsend G NAE 
Subject: FW: South Marine Terminal Project in New Bedford, MA - Proposed Mitigation (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Paul, Mike, 
Based on a review of the documents provided in the below email, the proposed project will require a 
letter of acceptance from USACE because there are proposed modifications to the interior drainage 
system along the Harbor Barrier & Dike segment between Cove Street and Gifford St. that was originally 
designed and constructed by USACE as part of the New Bedford-Fairhaven Hurricane Protection System 
(HPS).  Any changes to a federally designed and constructed system require USACE acceptance in 
accordance with guidance and Title 33 United States Code Section 408 (33 USC 408) requirements. 

At a minimum, the following information will be needed by USACE for review per the 408 process: 

1. Detailed engineering drawings showing the proposed modifications to the drainage system.  The 
drawings should show all existing structures, utilities, easements/R-O-W, and pertinent HPS components 
located in the vicinity of the proposed work area and/or impacted by the modification. 

2. A technical analysis showing the proposed modified drainage channel provides, at a minimum, the 
same hydraulic storage and/or conveyance capacity of the existing channel. 

3. Discussion of residual risk 

4. Discussion of Executive Order 11988 considerations 

5. Compliance with Environmental Protection policies. 

Finally, the proposed modifications should allow the City of New Bedford the continued ability to access, 
inspect, and maintain the system in accordance with the project's Operation & Maintenance plan. 

See the attached the attached 408 Clarification Guidance memo dated November 17, 2008 and attached 
Submittal Package Guide at the end of Memo for detailed information required for USC 408 review & 
acceptance.  I have also included a copy of 33 USC 408 and a policy memorandum dated October 23, 
2006 for your reference. 

If you have any questions please let me know. 

Regards, 

Mike 



       
 

 

 
 

 

                       
                       

                       

Michael L. Bachand, P.E.
 
Levee Safety Program Manager
 

United States Army Corps of Engineers
 
New England District
 
696 Virginia Road
 
Concord, Massachusetts 01742
 
Phone: 978.318.8075
 

-----Original Message----
From: Sneeringer, Paul J NAE
 
Sent: Friday, May 25, 2012 4:34 PM
 
To: Bachand, Michael L NAE; Keegan, Michael F NAE
 
Cc: Michalak, Scott C NAE
 
Subject: South Marine Terminal Project in New Bedford, MA - Proposed Mitigation (UNCLASSIFIED)
 

Classification: UNCLASSIFIED
 
Caveats: NONE
 

Mikes:


 Enclosed for your review is documentation on mitigation proposed for the South Marine Terminal 
Project in New Bedford, Massachusetts.  The 17.73 acre Winter Flounder spawning habitat creation area 
is located adjacent to the New Bedford Harbor Federal Navigation Project ("FNP").  In addition, the 3.47 
acre intertidal creation area, the 10.91 acre near shore, sub-tidal enhancement area, and the 1.9 acre 
successional marsh restoration area are all located in close proximity to the New Bedford Hurricane 
Barrier.  Please let me know if any of this proposed mitigation will require a consent/acceptance letter 
from the Corps due to potential impacts to Federal Projects.  Please let me know if you need additional 
information to complete your review of this issue.  Thanks for your review.

 Paul Sneeringer
 (978) 505-9216 

Classification: UNCLASSIFIED 
Caveats: NONE 

Classification: UNCLASSIFIED 
Caveats: NONE 

Classification: UNCLASSIFIED 
Caveats: NONE 

Classification: UNCLASSIFIED 
Caveats: NONE 

Classification: UNCLASSIFIED 
Caveats: NONE 



DEPARTMENT OF THE ARMY 
u.s. ARMY CORPS OF ENGINEERS 


441 GSTREETNW 

WASHINGTON, D.C. 20314-1000 


OCT 2 3 2006CECW-PB 

MEMORANDUM FOR MAJOR SUBORDINATE COMMANDS 

SUBJECT: Policy and Procedural Guidance for the Approval of Modification and Alteration of 
Corps of Engineer Projects 

1. REFERENCES: 
a. 	 ER 1165-2-119, dated 20 September 1982, Modifications to Completed Projects 
b. 	 33 CFR 208.10, Local flood protection works; maintenance and operation of structures 

and facilities 
c. 	 33 USC 408, Taking possession of, use of, or injury to harbor and river improvements 
d. 	 33 CFR 320.4, General policies for evaluating permit applications 
e. 	 Section 404 of the Clean Water Act 
f. 	 Section 10 of the River and Harbors Act of 1899 

2. PURPOSE. Recent events have demonstrated the need to provide clarification and additional 
guidance on the policy and procedures for dealing with proposals to modify or alter completed 
Corps of Engineers projects that are either locally or federally maintained. Often requests for 
modifications to Corps projects come up in the context of Section 404 permitting actions or for 
modifications to existing Corps projects for the purposes of O&M. This memorandum addresses 
the use of the appropriate authority and the proper level of approval for such proposals. 

3. BACKGROUND. 

a. ER 1165-2-119 provides policy and guidance on the modification of completed Corps of 
Engineers projects, and describes the specific circumstances under which modifications can be 
approved and accomplished. In general, proposed significant modification of a completed 
project, involving new Federal construction or real estate acquisition, and any proposed 
modification that would make the project serve new purposes, or increase the scope of services 
to authorized purposes beyond that intended at the time of construction, or to extend services to 
new beneficiaries (areas), requires authorization by Congress. There may be instances where 
reporting officers find that proposed significant changes to a completed project may be desirable, 
in which case investigations may be undertaken to document the need for and the feasibility of 
such project modifications. To the extent practicable, such changes should be accomplished 
under existing authorities. However, the circumstances under which such modifications can be 
approved and made are limited, as discussed in the ER, and are briefly summarized below. 

b. For projects constructed, operated and maintained by the Corps, the Corps may, as part of 
its operations and maintenance efforts, make reasonable changes and additions needed to 



CECW-PB 
SUBJECT: Policy and Procedural Guidance for the Approval of Modification and Alteration of 
Corps of Engineer Projects 

properly operate the project or minimize maintenance. In addition, multiple purpose projects 
operated and maintained by the Corps may be modified within existing authorities for dam safety 
assurance, changes in water control plans, addition ofwater supply, changes to meet water 
quality needs, and recreation and fish and wildlife enhancement, as discussed in the ER. The 
Chiefof Engineers also has limited discretion to modify navigation projects. For Corps
constructed projects operated and maintained by local interests, any proposed Federal work at 
these projects usually requires congressional authorization, with the exception of work required 
to correct a design deficiency. 

c. Guidance on the responsibilities for the operation and maintenance of local protection 
projects is found in 33 CFR 208.10. This regulation describes local sponsors' responsibilities for 
operating and maintaining the structural soundness and functionality of the project in order to 
assure that the project meets its authorized purposes. Specifically, 33 CFR 208.10 a (5) requires 
that "no improvement shall be passed over, under, or through the walls, levees, improved 
channels or flood ways, nor shall any excavation or construction be permitted within the limits of 
the project right-of-way, nor shall any change be made in any feature of the works without prior 
determination by the District Engineer" that such changes will not adversely affect the 
functioning of the protective facilities. The types of changes that can be considered and 
approved by a District Engineer under 33 CFR 208.10 are relatively minor, low impact 
modifications, such as pipes or pipelines proposed to pass over or through a Federal work, or a 
road or similar type of infrastructure improvement proposed to pass over a Federal levee. Such 
minor proposed modifications are considered part of a District Engineer's responsibilities related 
to normal O&M of such facilities. Any proposed modification of a Federal work, such as a levee 
or channel, which would involve significant changes to the authorized project's scope, project 
purpose, or functioning, cannot be approved by the District Engineer, but instead must be 
forwarded through the Division Commander for the approval of the Chief of Engineers, as 
explained hereinafter. That is, any proposed change to a Federal work exceeding the level of 
ordinary District O&M responsibilities for a project must be sent through the Division 
Commander to the Chief of Engineers for approval, as discussed in the following paragraphs. 

d. Any proposed modification to an existing Corps projects (either federally or locally 
maintained) that go beyond those modifications required for normal O&M require approval 
under 33 USC 408. 33 USC 408 states that there shall be no temporary or permanent alteration, 
occupation or use of any public works including but not limited to levees, sea walls, bulkheads, 
jetties and dikes for any purpose without the permission of the Secretary of the Army. Under the 
terms of 33 USC 408, any proposed modification requires a determination by the Secretary that 
such proposed alteration or permanent occupation or use of a Federal project is not injurious to 
the public interest and will not impair the usefulness of such work. The authority to make this 
determination and to approve modifications to Federal works under 33 USC 408 has been 
delegated to the Chief of Engineers. 

2 




CECW-PB 
SUBJECT: Policy and Procedural Guidance for the Approval of Modification and Alteration of 
Corps of Engineer Projects 

4. POLICY. 

Any significant alteration or modification to either a locally or federally maintained Corps of 
Engineers project must be approved by the Chief of Engineers under 33 USC 408 unless covered 
by ER 1165-2-119. Modifications to a Corps projects beyond those necessary to properly 
operate the project or to minimize maintenance costs as well as any significant alteration or 
modification requested by any non-Federal interest for their own benefit also requires the Chiefs 
approval under 33 USC 408. 

5. PROCEDURES. 

a. The following information will be provided with any request for the approval of significant 
modifications or alterations to a locally or federally maintained Corps project requiring the Chief 
of Engineers approval under 33 USC 408. 

1. A written request by the non-Federal interests for approval of the project 

modification/alteration. 


2. A physical and functional description of the existing project 
3. A detailed description of the proposed modification 
4. The purpose/need for the modification 
5. A description of any related, ongoing Corps studies/efforts in the watershed 
6. A Public Interest Determination 
7. Appropriate NEP A documentation 
8. Any Administrative Record 
9. A discussion of indirect effects 

10. A discussion ofE.O. 11988 Considerations 
11. Technical Analysis 

Technical adequacy of the design 
Changes in water surface profiles and flow distribution 
Assessment of anticipated local and system-wide resultant impacts, i.e., impacts 
on system integrity 
Upstream and downstream impacts of the proposed alterations, including potential 
impacts to existing floodplain management and water control management plans 
of Federal projects within the basin 
A discussion of residual risk 

b. Ifthere is an associated Section 404/10 permit action, the required public interest and 
technical evaluations under 33 USC 408 can be done concurrently with that action. Upon 
completion of the public interest determination and of the technical analyses regarding the 
impact of the proposed modification on the usefulness of the project, the District Engineer will 
make a recommendation (with supporting documentation) through the Division Commander to 

3 




CECW-PB 
SUBJECT: Policy and Procedural Guidance for the Approval of Modification and Alteration of 
Corps of Engineer Projects 

the Chief of Engineers (Attn: Appropriate RIT) for his consideration and approval under 
33 USC 408. The District Engineer will make the final Section 404/10 permit decisions· 
following the Chief of Engineers decision under 33 USC 408. A minimum of 30 days must be 
allowed for HQUSACE review. 

c. For locally operated and maintained Corps projects, the operations and maintenance for 
any approved project modifications or alterations will be the responsibility of the non-Federal 
sponsor and the Project Cooperation Agreement or other appropriate document must be updated 
to address non-Federal sponsor responsibilities for the approved modifications. 

6. If the desired modifications cannot be suitably pursued or approved under any of the 
preceding approaches, additional congressional authorization may be required. Section 216 of 
the Flood Control Act of 1970 is the appropriate authority to use to consider such modifications. 

7. Consideration will be given to further delegation of the approval authority to a lower level as 
we gain more experience with the types of changes that are proposed for approval under 33 USC 
408. 

FOR THE COMMANDER: 

DONT. RILEY 
Major General, USA 
Director of Civil Works 

4 




CECW-PB 

SUBJECT: Policy and Procedural Guidance for the Approval of Modification and Alteration of 

Corps of Engineer Projects 


DISTRIBUTION: 

Commander, Great Lakes and Ohio River Division (CELRD) 

Commander, Mississippi Valley Division (CEMVD) 

Commander, North Atlantic Division (CENAD) 

Commander, Northwestern Division (CENWD) 

Commander, Pacific Ocean Division (CEPOD) 

Commander, South Atlantic Division (CESAD) 

Commander, South Pacific Division (CESPD) 

Commander, Southwestern Division (CESWD) 
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DEPARTMENT OF THE ARMY 
u.s. ARMY CORPS OF ENGINEERS 

WASHINGTON, D.C. 20314-1000 

REPLY TO 
ATTENTION OF: NOV 1 7 2008 

CECW-PB 

MEMORANDUM FOR SEE DISTRIBUTION 

SUBJECT: Clarification Guidance on the Policy and Procedural Guidance for the 
Approval of Modifications and Alterations of Corps of Engineers Projects 

1. References: 

a. CECW-PB Memorandum dated 23 October 2006, Policy and Procedural 
Guidance for the Approval of Modifications and Alterations of Corps of Engineers 
Projects. 

b. ER 1105-2-101, Planning - Risk Analysis for Flood Damage Reduction Studies, 
dated 3 January 2006. 

c. CECW-HS Memorandum dated January 23,2008, Subject: Guidance for the 
Prioritization of Fiscal Year (FY 2008) Levee Safety Program Inspection Funds. 

d. EM 1110-2-1619, Risk Based Analysis for Flood Damage Reduction Studies, 
dated 1 August 1996. 

e. ER 1110-2-1150, Engineering and Design for Civil Works Projects, dated 31 
August 1999. 

f. ER 1165-2-502, Delegation of Review and Approval Authority for Post
Authorization Decision Documents, dated 31 March 2007. 

g. ER 1105-2-100, Appendix H, Policy Compliance Review and Approval of 
Decision Documents, November 2007. 

h. ER 1110-1-12, Quality Management, dated 30 September 2006. 

2. Purpose: The purpose of this memorandum is to provide additional clarification and 
to supplement reference 1 a, which remains in effect. This memorandum addresses 
approval levels for various types of alterations/modifications under 33 U.S.C. 408; the 
application of risk analysis to the required engineering studies, review requirements, 
report processing requirements, and appropriate funding mechanisms and focuses 
primarily on flood risk management projects. 



SUBJECT: Clarification Guidance on the Policy and Procedural Guidance for the 
Approval of Modifications and Alterations of Corps of Engineers Projects 

3. Policy: 

a. Application of33 CFR 208.10 and 33 U.S.C. 408. 

(1) 33 U.S.C. 408 authorizes the Secretary of the Army to permit 
alterations/modifications to existing Corps projects in certain circumstances. The 
Secretary of the Army has delegated this approval authority to the Chief of Engineers. In 
addition, the authority to approve relatively minor, low impact alterations/modifications 
related to the operation and maintenance (O&M) responsibilities of the non-Federal 
sponsors has been further delegated to the District Engineer for approval in accordance 
with 33 CFR 208.10. The types of alterations/modifications that can be approved by a 
District Engineer include placement of structures such as pump houses, stairs, pipes, bike 
trails, sidewalks, fences, driveways, power poles, and instrumentation provided these 
alterations/modifications do not adversely affect the functioning of the project and flood 
fighting activities. If proposed changes are limited to restoring the authorized level of 
protection or improving the structural integrity of the protection system and do not 
change the authorized structural geometry or hydraulic capacity, they may be approved in 
accordance with 33 CFR 208.10. The authorized level of protection is intended to be the 
top of the levee associated with the design water surface plus appropriate freeboard 
including consideration for subsidence. Alterations/modifications approved by the 
District Engineer in accordance with 33 CFR 208.10 are considered within the O&M 
responsibilities of the non-Federal sponsor and will be implemented by the non-Federal 
sponsor at no cost to the federal government and are not eligible for credit. 

(2) The types of alterations/modifications under 33 U.S.C. 408 that require approval 
by the Chief of Engineers include degradations, raisings, and realignments and other 
alteration/modifications not discussed in paragraph 3a(1) above, to the flood protection 
system. In instances where it is not clear if the proposed alteration/modification is within 
the authority delegated to the District Engineer for approval in accordance with 33 CFR 
208.10 or when the proposed alteration/modification requires approval by the Chief of 
Engineers, there must be an engineering analysis conducted with consideration of the full 
range of loading conditions to determine the impact of the alteration/modification on 
systems performance (flood elevations and structural integrity). Such 
alterations/modifications include non-Federal levee tie-ins, ramps, riverside landscaping, 
retaining walls, fill against a levee (such as railroad trestles and overbuild), bridges, relief 
wells, seepage berms, and stability berms. If the engineering analysis indicates that 
system performance is adversely impacted by the alteration/modification, then the 
proposed alteration/modification must be submitted for approval by the Chief of 
Engineers. The "system performance" includes the portions of the watershed above and 
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SUBJECT: Clarification Guidance on the Policy and Procedural Guidance for the 
Approval of Modifications and Alterations of Corps of Engineers Projects 

below the proposed site of alterations/modifications to the extent that adverse impacts can 
be identified. "Adverse impacts" include any significant increase in risk to public safety. 

(3) Regulatory approval under Section 404 of the Clean Water Act and Section 10 of 
the Rivers and Harbors Act of 1899 for a structure within the waters of the United States 
does not, by itself, constitute approval for a project alteration/modification. 

b. Risk Analysis. 

(1) Non-Federal proposals to degrade, raise, or realign existing Corps projects under 
33 U.S.c. 408 should be evaluated as new construction of Federal projects and the 
potential impact of these changes, including system impacts, must be evaluated in 
accordance with Corps regulations and policy. A risk analysis will be applied to all 
evaluations of alterations/ modifications to Corps flood damage reduction projects to be 
approved under 33 U.S.C. 408 in accordance with ER 1105-2-101 and shall apply to the 
following: 

(a) Projects, whether with or without Federal funding, where an ongoing or proposed 
study considers alternative solutions, 

(b) Where the proposed alterations/modifications under 33 USC 408 may impact 
levees within the purview of forthcoming EC 1110-2- 6067 (formerly known as draft 
ETL 1110-2-570), Certification of Levee Systems for the National Flood Insurance 
Program (NFIP) dated 30 September 2008. 

(c) Alterations/modifications for which the non-Federal sponsor requests or intends 
to request credit either under Section 104 of WRDA 1986 or Section 2003 of WRDA 
2007. 

(2) Risk analysis is not required when evaluating the performance of an existing 
system where consideration of alternative solutions, USACE certification, or credit are 
not involved. Even though ER 1105-2-101, Section 6, Variables in a Risk Analysis, 
includes geotechnical and structural analysis, the risk and uncertainty analysis for 
evaluation of potential system impacts is limited to the hydrologic and hydraulic 
parameters. Impacts will be determined by comparing performance parameters as 
presented in ER 1110-2-101 for the existing or base condition to the condition resulting 
from the project alteration/modification. The base performance conditions are defined by 
authorized project features. USACE has provided technical guidance in EM 1110-2
1619, but has yet to fully develop the guidance needed to analyze risk and uncertainty for 
the geotechnical and structural performance of a system. Until such guidance is 
developed, deterministic procedures are appropriate for demonstrating geotechnical and 
structural integrity under the full range of loading conditions. For loading conditions 
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Approval of Modifications and Alterations of Corps of Engineers Projects 

where flood waters exceed the level of protection, the analysis shall include a breach 
analysis to assess impacts within the system. Under no circumstances will the analysis 
assume failure of any component of the levee or flood wall system for the flood up to the 
top of protection as a means to relieving systems impacts. 

(3) The district and the non-Federal sponsor should work together to provide an 
appropriate assessment that incorporates state of the art analyses of other areas of 
uncertainty. Specific areas of concern include seismic stability, impacts of the 
overtopping loading conditions and potential impacts to interior drainage. Specific to 
seismic stability, the studies need to demonstrate that under normal operating conditions 
failure will not result in unexpected release of flows that would impact project 
performance. 

c. Review Requirements. 

(1) All documents submitted by the non-Federal sponsor for consideration under 33 
U.S.C. 408 will require an Agency Technical Review (ATR). The ATR may be 
accomplished by the home district in which the proposed alteration/modification is under 
consideration. Vertical team coordination is required to assure technical requirements are 
met throughout the process. This coordination can be accomplished through In-Progress
Reviews (IPR) and during interim draft documentation review. 

(2) In addition, documents submitted by the non-Federal sponsor for consideration 
under 33 U.S.C. 408 that require approval by the Chief of Engineers must undergo a 
Type II Independent External Peer Review (this is the Safety Assurance Review (SAR) 
set out under Section 2035 ofWRDA 2007) prior to submission of the request for 
approval to HQUSACE. When the Corps is concurrently performing investigations that 
will entail a safety assurance review, the SAR for the overarching study will suffice but 
must be completed prior to initiation of construction. In cases where no Corps 
investigations are ongoing, an SAR on the proposed alteration/modification must be 
performed. The SAR must be performed by the non-Federal sponsor prior to a request 
for approval of the proposed alteration/modification. Guidance on the conduct of 
Independent External Peer Reviews, including Type II SAR's, is under development and 
will be forthcoming. 

(3) Nothing in this guidance alters Division or District quality management 
responsibilities in accordance with ER 1110-1-12 and any associated regional guidance. 

d. Report Review and Approval. 

(1) Requests for approval by the Chief of Engineers of proposed 
alterations/modifications of an existing Corps project and the supporting documentation 
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Approval of Modifications and Alterations of Corps of Engineers Projects 

will be forwarded to the appropriate HQUSACE Regional Integration Team (RIT). The 
final decision document products shall include supporting Engineering analyses to the 
level of detail for preconstruction engineering and design in accordance with ER 1110-2
1150. ER 1110-2-1150 is being updated and is forthcoming. The submittal package will 
also include the District's memorandum requesting approval and the MSC endorsement 
of the request as well as the items listed in paragraph 5 of reference 1.a. and the following 
items: 

(a) A description of all other flood and/or storm risk management actions in the 
watershed, including current operations and proposed changes actively underway or 
planned for the future; 

(b) A copy of any related credit requests and a description of the sponsor's intent to 
seek credit and/or reimbursement, if applicable; 

(c) A risk analysis of the proposed alterations/modifications in accordance with ER 
1105-2-101; 

(d) The District's analysis of the policy and legal compliance aspects of the proposed 
alterations/modifications; 

(e) The District Engineer's determination that the proposed alterations/modifications 
will meet USACE engineering and safety standards, and will not have significant adverse 
affects on the functioning of the protective facilities; and 

(f) A copy of any prior HQUSACE guidance regarding alterations/modifications of 
the project and other damage reduction projects in the watershed. 

(2) The RIT will forward the submittal package to CECW-PC for a policy 
compliance review in accordance with the paragraph 5 of reference 1 a. and the attached 
Section 408 Submittal Checklist. The policy compliance review results will be provided 
to the Chief of Engineers or designee prior to approval. The RIT will coordinate the 
results, as needed, to correct or improve the package as necessary to address significant 
concerns. 

e. Funding. 

At this time, funds have not been specifically appropriated by line item for review of 
proposals under 33 U.S.C. 408. Potentially available sources of funds for review 
activities include Inspection of Completed Works (lCW) funds and, if there is an ongoing 
funded project activity directly related to the 408 proposal, project funds. In certain 
circumstances for alterations/modifications necessary for Federal transportation projects, 
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USACE may accept and expend funds provided by an State DOT agency pursuant to 
section 1390) of Public Law 109-59 (codified at 33 U.S.C. 1390)) provided 
the Secretary of Transportation finds such review activities directly and meaningfully 
contribute to an underlying transportation project. In such cases, USACE only may 
accept funds in amounts necessary to permit USACE to meet the time limits for 
environmental review established for the project and only may accept funds for activities 
beyond the normal and ordinary capabilities permitted by USACE's general 
appropriations. HQUSACE will continue to investigate other avenues of funding for 
Corps activities under 33 U.S.c. 408. 

4. Vertical Teaming: Since it is impossible to anticipate each and every scenario, 
vertical teaming is a must when there is doubt as to the appropriate course of action 
related to the application of this guidance. Please coordinate through the appropriate 
HQUSACE's RIT as needed to ensure that analyses and submittals are in accordance 
with policy. A guide has been enclosed to help identify the minimum required actions. 
Other actions should be addressed as appropriate. 

FOR THE COMMANDER: 

Encl STEVEN L. STOCKTON, P.E. 
Director of Civil Works 

DISTRIBUTION: 
(See pages 7 and 8) 
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CECW-P 

Final 

11112/08 

Section 408 Submittal Package Guide 

This guide is intended to ensure a complete submittal, aid the review process and serve as a guide for 
sponsors/applicants requesting approval of significant modifications or alterations to a locally or 
federally maintained Corps project requiring Chief of Engineers approval under 33 USC 408. 
Incomplete submittals will delay processing of applicant requests. This information will be submitted to 
the MSC for quality assurance review prior to making any recommendations to HQUSACE. 

Applicant (Normally the Non-Federal Sponsor) Prepared Documents 

1. Written request for approval of the project modification 

• 	 A detailed description of the proposed modification 

• 	 The purpose/need for the modification 

• 	 An appropriate map or drawing 

2. Technical Analysis and Adequacy of Design. All necessary technical analysis should be provided. 
The list below is only a guide for typical items that would routinely be expected and is not intended to 
list every item that could be needed to make this determination. 

• 	 Geotechnical Evaluation. 
o 	 Stability 
o 	 Under seepage 
o 	 Erosion Control 
o 	 Vegetation 
o 	 Material usage/borrow/waste/transport/hauling 

• 	 Structural 
o 	 Bridges and related abutments 
o 	 Pier penetrations of levee embankments 
o 	 Diaphragm walls 
o 	 Other structural components integral to the project 
o 	 Gates or other operable features 

• 	 Hydraulic and Hydrology 
o 	 Changes in inflow 
o 	 Changes in water surface profiles and flow distribution 
o 	 Assessment of local and system wide resultant impacts 
o 	 Upstream and downstream impacts of the proposed alterations, including 

Sediment transport analysis as needed 
o 	 Impacts to existing floodplain management 
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• 	 Operation and Maintenance Requirements 
o 	 Applicant facilities 

• 	 Pre flood preparation 
• 	 Post flood clean up 
• 	 Sediment removal 

o 	 Water control management plan 
• 	 Impacts to other Federal projects within the basin 
• 	 Corps facilities 

3. 	 Real Estate Analysis 

o Reference ER 405-1-12, Chapter 12, Sections I and II. 
• 	 Include: 

• 	 Description of all Lands, Easements and Rights of Way required for 
the modification, including proposed estates 

• 	 Description of all Lands, Easements and Rights of Way owned as a 
part of the authorized project 

• 	 Maps clearly depicting both required real estate and existing real estate 
limits 

• 	 Navigational servitude, facility relocations, relocation housing 
assistance and any other relevant factors 

4. Discussion of Residual Risk. Discuss the changes to the existing level of risk to life, property as a 
result of the modification. Will the project incur damages more frequently as a result of flooding that 
will require Federal assistance under PL 84-99? Risk analysis will be used as the method for 
communicating residual risk. 

5. Administrative record for key decisions for related actions for applicants proposed modification such 
as environmental reports, judges' decisions, permits, etc. 

6. 	 Discussion of Executive Order 11988 Considerations 
• 	 Justification to construct in the floodplain 
• 	 No practicable alternative determination, if Federal agency, Agency determination. 

Public Notice Notifications 

7. Environmental Protection Compliance. All 408 actions must be in full compliance with all applicable 
Public laws, executive orders, rules and regulations, treaties, and other policy statements of the Federal 
government and all plans and constitutions, laws, directives, resolutions, gubernatorial directives, and 
other policy statements of States with jurisdiction in the planning area. Examples are State water and air 
quality regulations; State historic preservation plans; State lists of rare, threatened, or endangered 
species; and State comprehensive fish and wildlife management plans. The District must maintain full 
documentation of compliance as part of the administrative record. The submittal package provided to 
HQUSACE will document considerations with significant bearing on decisions regarding the 408 
request. Typically the minimum submission will include the following: 

• 	 National Environmental Policy Act. The appropriate NEPA process will be determined by the 
district in consultation with agencies that regulate resources that may be affected by the proposed 
action. All resources listed in Section 122 of the Rivers and Harbors Act 1970 must be 
considered. The evaluation will include a description and analysis of project alternatives, the 
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significance of the effects of each alternative on significant resources. Direct, indirect, and 
cumulative effects of all reasonably foreseeable actions including the actions of others and 
natural succession must be considered and documented. A risk analysis must be completed to 
determine the significance of risks to human life & safety, and property. Mitigation plans must 
be well described. If Federal funds are or may be involved the mitigation plan must be 
incrementally justified. NEPA documents will be consistent with 33 CFR 230. 

• 	 Endangered Species Act. Coordination/consultation with the US Fish and Wildlife Service 
and/or NOAA Marine Fisheries Service must be complete. Each agency with jurisdiction over a 
species that may be affected by the proposed action must provide a letter/memo indicating 
completion of ESA coordination. This documentation may range from a memo saying no ESA 
protected species or habitats are in the project impact area through a Biological Opinion. 

• 	 Fish and Wildlife Coordination Act. Either a Final FWCA Report or a letter from the USFWS 
stating that a FWCA Report is not required must be included. 

• 	 Marine Protection, Research and Sanctuaries Act For projects involving ocean disposal, or 
dredged material disposal within the territorial seas, the discharge will be evaluated under 
Section 103 of the MPRSA. The disposal must meet the criteria established by the EPA (40 
C.F.R. 227 and 228). The submittal will document that that materials to be discharged are 
consistent with the current criteria and the disposal site is suitable. 

• 	 Wild and Scenic Rivers Act. The submittal will document efforts to identify designated rivers or 
river reaches (including potential rivers) in the vicinity of the project, and describe follow-up 
coordination with the agency having management responsibility for the particular river. If a 
designated river reach is affected, a letter indicating completed coordination is required from the 
managmg agency. 

• 	 Coastal Zone Management Act. If the proposed action is in a coastal zone documentation of a 
"determination of consistency" with the state coastal zone management program the appropriate 
State agency (16 U.S.C 1456) must be included. 

• 	 Clean Air Act. This is a two-part compliance process. First, the submittal must include a 
determination that the proposed action is consistent with the Implementation Plan of the affected 
jurisdiction(s), and concurrence of the appropriate regulatory agency, or a conditional permit. 
Second, the submittal must include a letter from the USEP A that they have reviewed and 
commented on the environmental impact evaluations including the NEP A documents. 

• 	 HTRW. HTRW includes but is not limited to the Comprehensive Environmental Response, 
Compensation and Liability Act, the Resource Conservation and Recovery Act, and the Toxic 
Substances Control Act. The submittal package must include documentation that the USEP A 
and appropriate State and Tribal agencies with jurisdiction or expertise have been given 
reasonable opportunity to comment on the proposed action and that their input has been fully 
considered. The Corps will not incur additional liability related to HTR W. 

• 	 National Historic Preservation Act. This includes all other applicable historic and cultural 
protection statutes. The submittal package will include documentation that the Advisory Council 
on Historic Preservation, and appropriate State and Tribal agencies with jurisdiction or expertise 
has been given a reasonable opportunity to comment on the proposed action and that their input 
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has been fully considered. It is not expected that actual mitigation will be completed but 
appropriate letters indicating completed Consultation determination of significance must be 
provided. 

• 	 Noise Control Act. Documentation of the significance of noise likely to be generated during 
construction ofthe proposed project and the noise that may result due to implementation must be 
provided. If significant noise may result, a noise mitigation plan must be provided. 

District Prepared Documents and Analysis of Applicants Request to be submitted to 
MSC 

1. Transmittal letter to MSC Commander with district's determination of technical soundness and 
environmental acceptability. 

a. A physical and functional description of the existing project 
1. 	 Name of authorized project 
2. 	 authorizing document 
3. 	 Law/Section/Date of project authorization 
4. 	 Law SectionslDates of any post-authorization modifications 
5. 	 Non-Federal sponsor 
6. 	 Congressional Interests (Senator(s), Representative(s) and District(s)) 

b. 	 Project Documents: 
1. 	 Type of Decision Document: 
2. 	 Agency Technical Review (ATR) approval Date 
3. 	 Independent External Peer Review (IEPR) approval date 

c. Policy, Legal and Technical Analysis: 
1. 	 Is the original project authority adequate to complete the project as proposed? 
2. 	 Has the District Counsel reviewed and approved the decision document for legal sufficiency? 
3. 	 Have all aspects ofATR been completed with no unresolved issues remaining? 
4. 	 Have the District Commander documented policy/legal/technical compliance of the decision 

document? 

d. Written request for approval of the project modification (applicant prepared) 

1. A detailed description of the proposed modification 
2. 	 The purpose/need/rationale for the modification 

e. A description of any related, ongoing Corps studies and studies by others within the watershed 

f. A description and listing of other Corps projects, ongoing and completed, in the watershed 

g. A description of any projected/anticipated credit (section 2151104, etc.) for project modification 
work and date credit agreement(s) signed 

h. Sponsor letter of understanding of their responsibility to perform all required OMRR&R for project 
modifications. For approved alterations/modifications, the non-Federal sponsor shall revise/update the 
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O&M Manual to reflect the non-Federal O&M responsibilities and the O&M Manual shall be approved 
by the District Engineer. 

1. Real Estate Analysis Review (District/Division) 

j. Agency Technical Review (ATR), ER 1110-1-12 para. 3-8. (District coordinates review) 
Provide a description of the technical review team, consolidate and analyze their comments, resolution 
of comments and district commentary on adequacy of technical support and submit to MSC. This is the 
section 408 technical analysis. Prior coordination with MSC is required to determine ATR requirements 
for each submittal. New Quality Management ER under review will require all Agency Technical 
Review (ATR), formerly ITR, . 

2. If there is an associated Section 404/10 permit action, the required public interest and technical 
evaluations under 33 USC 408 can be done concurrently with that action. Upon completion of the 
public interest determination and of the technical analyses regarding the impact of the proposed 
modification on the usefulness of the project, the District Engineer will make a recommendation (with 
supporting documentation) through the Division Commander to the Chief of Engineers (Attn: 
Appropriate RIT) for his consideration and approval under 33 USC 408. The District Engineer will 
make the final Section 404/10 permit decisions following the Chief of Engineers decision under 33 USC 
408. 

• 	 Where the 408 action requires an EIS and the Corps is the Lead Agency the District will 
draft the ROD, but it will not be signed until the Corps has completed its 408 analysis and 
the ChiefofEngineer's has issued 408 approval. The Corps' ROD and the 408 request will 
be processed as concurrently as possible to reduce the delay between the 408 decision and 
ROD. Since the 408 approval requires the highest level of approval, the ROD will be signed 
in HQUSACE. After the 408 request is approved and the ROD is signed, the district may 
issue any needed Section 40411 0 permits. 

• 	 Where the 408 action requires an EA and FONSI, the Corps is the lead Federal agency the 
District will prepare the EA and the District Engineer will draft the FONSI analyzing the 408 
request and any other Corps action, and submit it to the Chief of Engineers for review and 
approval. After the 408 authorization is signed by the Chief of Engineers the District 
Engineer may sign the FONSI and issue any needed Section 404/10 permits 

3. Coordination of Section 40411 0 and NEP A compliance with 408 requests When Other Agencies are 
Involved 

• 	 HQUSACE has determined that the EIS for projects led by another Federal agency and 
including a component requiring Corps 408 authorization will require two RODs. The Lead 
Agency under NEP A will prepare a ROD for the overall project. The Corps would be a 
Cooperating Agency and thus be allowed to adopt the Lead Agency's EIS. The second 
ROD, will be specific to the Corps' actions, including the 408 approval and/or Section 
404/10 permits. The District will draft the ROD, but it will not be signed until the Corps has 
completed its 408 analysis and the ChiefofEngineer's has issued 408 approval. The Corps' 
ROD and the 408 request will be processed as concurrently as possible to reduce the delay 
between the 408 decision and ROD. Since the 408 approval requires the highest level of 
approval, the ROD will be signed in HQUSACE. After the 408 request is approved and the 
ROD is signed, the district may issue any needed Section 40411 0 permits. 
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MSC prepared documentation and analysis of District submission 

Policy and Legal Compliance Review 
1. Has the MSC certified the legal/policy/technical and quality management of the decision 

document? 
2. MSC Legal certification approval date 
3. MSC certification of policy compliance date 
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From the U.S. Code Online via GPO Access [wais.access.gpo.gov] [Laws in effect as of January 3, 2006] [CITE: 33USC408] 

TITLE 33--NAVIGATION AND NAVIGABLE WATERS 
CHAPTER 9--PROTECTION OF NAVIGABLE WATERS AND OF HARBOR AND RIVER IMPROVEMENTS 
GENERALLY  
SUBCHAPTER I--IN GENERAL 

Sec. 408. Taking possession of, use of, or injury to harbor or river improvements 

It shall not be lawful for any person or persons to take possession of or make use of for any purpose, or build upon, alter, 
deface, destroy, move, injure, obstruct by fastening vessels thereto or otherwise, or in any manner whatever impair the 
usefulness of any sea wall, bulkhead, jetty, dike, levee, wharf, pier, or other work built by the United States, or any piece of 
plant, floating or otherwise, used in the construction of such work under the control of the United States, in whole or in part, 
for the preservation and improvement of any of its navigable waters or to prevent floods, or as boundary marks, tide gauges, 
surveying stations, buoys, or other established marks, nor remove for ballast or other purposes any stone or other material 
composing such works: Provided, That the Secretary of the Army may, on the recommendation of the Chief of Engineers, grant 
permission for the temporary occupation or use of any of the aforementioned public works when in his judgment such 
occupation or use will not be injurious to the public interest: Provided further, That the Secretary may, on the recommendation 
of the Chief of Engineers, grant permission for the alteration or permanent occupation or use of any of the aforementioned 
public works when in the judgment of the Secretary such occupation or use will not be injurious to the public interest and will 
not impair the usefulness of such work. 

(Mar. 3, 1899, ch. 425, Sec. 14, 30 Stat. 1152; July 26, 1947, ch. 343, title II, Sec. 205(a), 61 Stat. 501; Pub. L. 99-88, title I, 
Sec. 100, Aug. 15, 1985, 99 Stat. 315.) 

Codification 

Section is from act Mar. 3, 1899, popularly known as the ``Rivers and Harbors Appropriation Act of 1899''. 

Prior Provisions 

Section superseded act Sept. 19, 1890, ch. 907, Sec. 9, 26 Stat. 426, which prohibited persons taking possession of or using 
or injuring government works in navigable waters.  Act Aug. 14, 1876, ch. 267, Sec. 3, 19 Stat. 139, penalizing persons 
injuring any pier breakwater, or other work of the United States for the improvement of rivers or harbors or navigation, was 
probably omitted from the Code as superseded by this section. 

Amendments 

1985--Pub. L. 99-88 inserted further proviso empowering Secretary, on recommendation of Chief of Engineers, to grant 
permission for alteration or permanent occupation or use of any of public works  
mentioned in this section when in judgment of Secretary such occupation or use will not be injurious to public interest and will 
not impair usefulness of such work. 

 Change of Name 

Department of War designated Department of the Army and title of Secretary of War changed to Secretary of the Army by 
section 205(a) of act July 26, 1947, ch. 343, title II, 61 Stat. 501. Section 205(a) of act July 26, 1947, was repealed by section 
53 of act Aug. 10, 1956, ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, enacted ``Title 10, Armed Forces'' which in 
sections 3010 to 3013 continued Department of the Army under administrative supervision of Secretary of the Army. 

  Transfer of Functions 

Functions, powers, and duties of Secretary of the Army and other offices and officers of Department of the Army under 
section 401 of this title to extent that they relate generally to location and clearances of  
bridges and causeways in navigable waters of United States transferred to and vested in Secretary of Transportation by Pub. L. 
89-670, Sec. 6(g)(6)(A), Oct. 15, 1966, 80 Stat. 941, which created Department 
of Transportation. Pub. L. 97-449 amended section 401 of this title to reflect transfer made by section 6(g)(6)(A) of Pub. L. 89-
670, and repealed section 6(g)(6)(A). 
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