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Draft Determination for the Proposed

South Terminal Project

PROPOSAL:

The Commonwealth of Massachusetts has requested that EPA include construction of a
Confined Disposal Facility (“CDF”) as part of the State Enhanced Remedy (“SER”). The
SER is already incorporated into the 1998 Record of Decision for the Upper and Lower
Harbor at the New Bedford Harbor Superfund Site (1998 ROD); and, until now, the SER
consisted of navigational dredging and disposal of dredged sediment in Confined Aquatic
Disposal facilities (CADs). This would be the first time navigational dredged material
would be disposed of in a CDF in New Bedford Harbor. The Commonwealth’s proposal
includes navigational dredging of approximately 44.94 acres of waters in New Bedford
Harbor, and filling of approximately 0.18 acres of salt marsh, 0.1 of freshwater wetlands,
and 6.67 acres of other Harbor waters with navigational dredged material, in order to
construct a multi-purpose marine terminal, the primary. purpose of which will be to
provide critical infrastructure to serve offshore renewable energy facilities and accom-
modate international shipping. The proposal also involves dredging to construct an 8.76
acre Confined Aquatic Disposal Cell (CAD) to be used for disposal of navigational dredged
material and to fill and cap portions of previously constructed CADs.

YOUR OPINION COUNTS:
PUBLIC MEETINGS
EPA and the Commonwealth are holding two meetings to discuss this draft decision.

Public Informational Meeting
July 24, 2012 from 6:00 — 7:30 pm
Fort Taber Community Center, New Bedford

A Formal Public Hearing will be held immediately following the Public Informational meet-

ing from 7:30-9:00 pm at the same location at which time oral public comments will be

accepted. Portuguese and Spanish interpreter(s) will be available at both meetings.

continued >
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COMMENT PERIOD:

EPA will accept public comments during a 30-day formal comment perioa. EPA considers and uses these
comments to improve its Draft Determination. During the formal comment period, EPA will accept writ-
ten comments via mail, email, and fax. Additionally, verbal comments may be made during the formal
Public Hearing on July 24, 2012 during which a stenographer will record ail offered comments during the
Hearing. EPA will not respond to your comments at the formal Public Hearing but will hold an informa-
tional meeting prior to the start of the formal Public Hearing.

Provide EPA with your written comments by email or mail postmarked no later than Tuesday, August 21, 2012:

Email to: South-Terminal-Draft-Comments@epa.gov
In writing to:

Elaine Stanlley, EPA New England
5 Post Office Square, Suite 100
Mail Code OSRR07-4

Boston, MA 02109-3912

EPA will review the transcript of all formal comments received at the Hearing and all written comments
received during the formal comment period, before making a final determination about the proposed

- South Terminal Project. EPA will then prepare a written response to all the formal written and oral com-
ments received. Your formal comment will become part of the official public record. The transcript of
comments and EPA’s written responses will be issued in a document called a Responsiveness Summary
when EPA releases the Final Determination. The Responsiveness Summary and the Final Determination
will be made available to the public on the New Bedford Harbor Superfund web site (www.epa.gov/
nbh), at the New Bedford Public Library, and at the EPA Records Center. EPA will announce the release
of the Final Determination through the local media and via the Harbor web site.

EPA will be accepting public comment on this Draft Determination from July 16, 2012 through August 21,
2012. You don’t have to be a technical expert to comment. If you have a concern or suggestion regarding
EPA’s draft determination, EPA wants to hear from you before making a final determination on the Com-
monwealth’s request. EPA is also requesting public comment concerning its specific draft wetland and
floodplain determinations and its use of two separate draft risk-based determinations concerning contain-
ment of low-level polychlorinated biphenyls (PCBs}. See discussion beginning on page 9 for more details on
these draft findings and determinations. Comments can be sent by mail or e-mail. People can also offer oral
or written comments at the formal public hearing (see page 2 for details). If you have specific needs for the
public meetings, questions about the meeting facility and its accessibility, or questions about how to com-
ment, please contact Kelsey O’Neil at 617-918-1799 or oneil.kelsey@epa.gov. '

For detailed information about this Project and additional information that EPA considered in making its
Draft Determination, see the Administrative Record for this South Terminal Project available for review
as of July 23, 2012, at the New Bedford Public Library,613 Pleasant Street, 2nd floor Reference Depart-
ment, New Bedford, MA (508} 961-3067 and the EPA New England Records Center, 5 Post Office Square,
1st floor, Boston, MA (617) 918-1440 or online at wWw.epg.gov/nbh. The Administrative Records for the
New Bedford Harbor Superfund Site are incorporated by reference into this Administrative Record and
may be viewed at the same locations. ' '
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The Draft Determination At A Glance...

The Commonwealth has submitted to EPA a detailed proposal concerning the State Enhanced Remedy
("SER") that was approved and integrated into the 1998 Record of Decision ("1998 ROD") for New
Bedford Harbor. This new propdsal increases the scope and detail of the SER as set forth in the ROD, but
does not fundamentally change the approved SER. Because of this increase in scope and detail, EPA s

~ evaluating the proposal to ensure it is consistent with the regulations at 40 C.F.R. 300.515(f)(1(ii) (State
enhancement of remedy) and of the Comprehensi\)e Environmental Response, Compensation and
Liability Act of 1980 (CERCLA), 42 U.S.C. §§9601 et. seq.* '

EPAis tentative_ly determining that the Commonwealth’s proposal to construct a 28.25 acre marine
terminal (consisting of 6.85 acres of filled waters (referred to as “the confined disposal facility” or the -
“CDF”) and approximately 21.4 acres of upland area, (including the ancillary properties) (referred to as’
“the upland area”)) in the South Terminal location of the New Bedford Harbor as well as the dredging
and filling associated with that construction,{including dredging and filling of confined aquatic disposal
cells 2 and 3 and capping of CAD cell 1 and the borrow pit (collectively the “proposed Project”, the
“Project”, or the “South Terminal Project”) is both protective of human health and the environment and
meets the substantive requirements of applicable or relevant and apprbpriate federal environmental
standards. EPA also accepts the Commonwealth’s determination that the proposed Project meets the
applicable or relevant and appropriate state environmental standards. The proposed Project does not
conflict with and is not inconsistent with the New Bedford Harbor Superfund remediation, and EPA
reaffirms that the 1998 ROD, including the State Enhanced Remedy, remains protective of human health
and the environment. EPA makes this determination after carefully reviewing the extensive submissions
provided by the Massachusetts Department of Environmental Protection (“MassDEP”).- This tentative
determination is subject to the conditions set out below beginning on page 15 of this document.
Accordingly, the proposed Project will benefit from the Section 121(e) permit exclusion.

'Why Is EPA Issuihg This Draft Détermination?

As authorized by CERCLA and the National Contingency Plan, 40 C.F.R. Part 300 (“NCP”), EPA’s cleanup
of the New Bedford Harbor Superfund Site (“the Site”) includes a State Enhanced Remedy (“SER”). A
SER is an enhancement to the cleanup that is completely funded by the state. The SER for this Site, as
proposed in the 1996 Proposed Plan?, included, among other things, navigational dredging and the
concept of a large navigational confined disposal facility (“CDF”) for navigational dredged material to be
constructed in the lower harbor, located just north of the hurricane barrier on the New Bedford shore’,
As contemplated under the 1996 Proposed Plan and the 1998 Record of Decision (1998 ROD”), it was

! While EPA does not believe that an Explanation of Significant Differences (ESD) under CERCLA is required here,
this Determination meets the requirements for an ESD as EPA has complied with CERCLA §117(c) and NCP
§§300.435(c)(2)(i) and 300.825(a)(2). In addition, as with an ESD, this Determination describes to the public the
nature of the significant changes, summarizes the information that led to making the changes, and affirms that the
rev15ed action complies with the NCP and the statutory requirements of CERCLA.

Proposed Cleanup Plan, Upper and Lower New Bedford Harbor, New Bedford, MA, November, 1996

* The State Enhanced Remedy was later incorporated into the Record of Decision and integrated into the remedy
for the Upper and Lower Harbor operable unit that was issued in September, 1998 (“1998 ROD”).
_
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left to the Commonwealth to formulate the specific details of the dredging projects and disposal
options. The Commonwealth has now provided specific details related to the proposed Project through
the Commonwealth’s recent submittals. These submittals prowde detalls including alternatives to, and
impacts of the proposed Project. '

Under CERCLA and the NCP, no federal, state or local permits are required with respect to on-site
cleanup actions. The purpose of the permit exclusion is to ensure that procedural requirements are
streamlined and do not delay or hamper pérformance of remedial actions under CERCLA. Substantive
environmental requirements, the same as those that would apply to a permitted project, must be met.
Under CERCLA, while no permits are required, on-site actions must comply with the substantive V
requirements of applicable or relevant and appropriate environmental laws.

Because the SER selected for the New Bedford Harbor Site is part of EPA’s remedial action, CERCLA’s
permit exclusion applies to the SER. However, consistent with the 1998 ROD, once the details of the
proposed navigation projects are known, EPA performs a review to ensure that the proposed navigation
projects meet CERCLA requirements in order for the proposed Project to benefit from CERCLA’s permit
exclusion.

After reviewing the Commonwealth’s submittals, EPA has made the tentative determination that the
proposed Project is protective and that it complies with all applicable or relevant and appropriate
environmental laws for this Project. The Project satisfies the same substantive requirements that would
apply if the Project were subject to pérmit procédures. The proposed Project remains consistent with
and does not conflict with the remedy. '

EPA is soliciting public comment on this Draft Determination. Although public commentis not legally
_ required, EPA is providing a public comment period as a matter of Agency discretion. - EPA therefore
invites comments on its determination that this proposal meets all the substantive environmental

requirements that would be applicable or relevant and appropriate to such a project.

The proposed Project is presented in this Draft Determination and described in more detail in the
~ document entitled, State Enhanced Remedy in New Bedford, South Terminal and its appendices, dated
January 18, 2012, as modified by its June 18 and June 29, 2012 submittals, which were prepared by the
Massachusetts Department of Environmental Protection (MassDEP). These and other supporting

documents may be found in the Administrative Record for this proposal at www.epa.gov/nbh, the New
Bedford Public Library and the EPA New England Records Center in Boston. The scope and a summary of

the proposed Project are presented below.

" Scope and Summary of Proposed Project

This Draft Determination evaluates the location and construction of a shoreline marine terminal,
" including a 6.85 acre CDF, in the South Terminal area of New Bedford Harbor, dredging of channels and
a turning basin necessary to access the CDF, mitigation measures within and outside the hurricane
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barrier, and dredging, filling and capping activities associated with CAD cells. The basic purpose of the
project is to develop a marine terminal that will provide infrastructure capable of supporting the

. development of offshore renewable energy facilities as well as other future uses {such as container
shipping, break-bulk cargo shipping, and short-sea shipping). A'secondary purpose is to provide a site |
for the disposal of, and staging for beneficial reuse of material dredged from the navigational dredging
associated with the State Enhanced Remedy. ' '

This Draft Determination does not evaluate the location of CAD cell 3, which'is to be constructed as part
of this Project. The preferred location for navugatlonal CAD cells in New Bedford (between the Route
195 and Route 6 bridges) was determined in the October 2003 Final Enwronmental Impact Report for
the New Bedford/Fairhaven Harbor Dredge Material Management Plan (“2003 DMMP”) prepared by the
Massachusetts Office of Coastal Zone Management. * The Project’s proposed CAD celi 3 will be located
within this state- approved 2003 DMMP area. This Draft Determination will evaluate the activities of
capping the existing borrow p|t and existing CAD cell 1, the disposal of navigational dredged sedlment

" (less than- 50 ppm PCBs)'into exustmg CAD cell 2, and dredging and partlal filling of CAD cell 3.

" Remediation of the upland portion of the terminal site adjacent to the proposed CDF will be conducted
independently by the Commonwealth through the State hazardous waste cleanup program M.G.L. c. 21E
(“21E”), and its implementing regulations in the Massachusetts Contingency Plan (“MCP”), 310 CMR
40.0000. However, the entire marine terminal, including the remediated portions, will be subject to the
conditions set out in a draft risk-based TSCA Determination which is attached to this Draft
Determination as Appendix J(1).? '

- Lead Agency

The entire cost of this proposed Project will be funded by various funding mechanisms available to the
Commonwealth; the federal Superfund will not be funding any portion of this proposed Project.

Construction of the Project will be overseen by the Commonwealth, through Massachusetts Department
of Environmental Services, as lead agency for the State Enhanced Remedy with ongoing consultation of
the Resource Agencies® (including the U.S. Army Corps of Engineers, the U.S. Environmental Protection
Agency, National Fisheries Management Service, Massachusetts Coastal Zone Management,
Massachusetts Division of Marine Fisheries, and other relevant federal and state regulatory programs) in

* The 2003 DMMP, prepared to comply with the Massachusetts Environmental Protection Act and its
implementing regulations (M.G. L. ¢. 30, ss. 61-62H; 301'CMR 11.00) concluded that this area, referred to as
"Popes Island North" was the-preferred location for CAD cells due to, among other factors, its greater depth to
bedrock and thus higher disposal capacity, its location outside of main navigational channels, its lower potentlal for
cap disruption, and its higher potential for benthic recolonization (2003 DMMP, pp. 4-15 - 4-17). Subsequently, the
exact boundary of the 2003 DMMP CAD cell area has been modified twice, in January 2005 and April 2008, but.
remalns bounded by the Route 195 bridge to the north and the Route 6 bridge to the south.

> Offshore disposal of dredged material is the subject of two permits issued by the U.S. Army Corps of Englneers in
2011 and is not included within the scope of this Draft Determination:

® The agencies that comprise the “Resource Agencies” and the roles and responsibilities of the Commonwealth and
these Resources Agencies for the enhancement work are set outin a Memorandum of Agreement between U.S.
EPA and the Commonwealth of Massachusetts, dated January 10, 2005." See Administrative Record #509397..
S ——
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accordance with the State Enhanced Remedy process. Construction of the proposed Project is expected
to take approximately 2 years. The Commonwealth’s submittal indicates that use of the facility would
“begin as soon as construction is completed, approximately January 2014’

Overview of the Proposed Project and Major Components

The proposed Project consists of construction of a 28.25 acre site, comprised of a 6.85 acre shoreline
CDF adjacent to existing uplénd (as well as to several ancillary properties) in the South Terminal area
located in the lower portidn of New Bedford Harbor, creation of a CAD cell (CAD cell 3), filling and
capping of existing CAD cells, dredging of a navigational channel, boat basin and moofing area, and
mitigation measures. The proposed CDF and upland area, once completed, will function as a marine
industrial terminal capable of supporting offshore renewable energy development?, and, with some
modification, container, break bulk, and bulk cargo shipping as well as short-sea shipping if it were to
occur in the Harbor. The terminal would also provide a site for disposal of clean, dredged material
associated with the SER during construction of the Project and would provide for a staging area for
additional clean, dredged material for future beneficial reuse, thereby avoiding ocean disposél of this
clean material. ‘ ' :

The Commonwealth has also requested that pdtevntial additional work be evaI_Uated as part of this Draft
Determination, although funding for this proposed work (and potentially for some of the mitigation
work) is not secured. The proposed additional work consists of (1) a width increase of 50 feet in the
approach channel; (2) up to 300 feet increase in length of the deep draft dredging area; and (3)
expansion of CAD cell 3 to accommodate the additional volume of dredged contaminated sediment
(below 50 ppm PCBs). EPA has included this additional work as part of its evaluation.

The major components of the proposed Project are set out below:

e Construction of up to a 8.76 acre CAD cell between the Route 195 and Route 6 bridges to hold
navigational dredged contaminated sediment; .
e Navigational dredging of approximately 934,600 cubic yards* of material in the waters of New
Bedford including: '- N
o Approximately 247,100 cubic yards of sediment contaminated with average PCB-
concentrations of less than or equal to 50 parts per million (ppm) and disposal 6f_these
sediment in existing CAD cell 2 and the newly constructed CAD cell 3; and
o Approximately 687,500 cubic yards of clean, ‘glaciallmater_ial below the removed
contaminated sediment and use of this material as clean fill for the CDF, capping of

” The Commonwealth’s June 18, 2012 submission, at pages 11 and 12, notes that the schedule presénted in earlier
submissions for use of the terminal has been revised. See also Attachment F of the June 18, 2012 submission for a
revised schedule. : ' . ’

. 85ee pages 29 — 33 of the Commonwealth’s June 18, 2012 submittal for a detailed description of the how the
proposed marine terminal CDF will be used to support offshore renewable energy development.
R
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existing borrow pit and CAD cell 1, for use in associated mitigation projects, and
offshore disposal; '
"o Construction ofa 28.25 acre multi- purpose marine termmal (mcludmg ancﬂlary properties)
including: .
o Construction of a 6.85 acre CDF with a 1200 foot Imear coffer dam bulkhead and a pier
supported apron; ’ '
o Placement of approxumately 142,000 cubic yards of clean dredged materlal behind the
bulkhead;
o Remediation of upland areas to address PCBs concentrations greater than 25 ppm and
~ elevated levels of PAHs and lead in soil; .
o Excavating, filling and regrading portions of upland soil adjacent to the fulled area,
mcludmg excavation and modification of an existing state-authorized cleanup remedy;
o Realighnment of Gifford Street Boat Ramp channel and temporary closure of(Gifforvd
Street Boat Ramp; - ‘
e Capping of the CDF and upland area (together, the marine terminal) with 3 feet of a dense
stone aggregate;
" e Long-term upland groundwater monitoring;
. Mitigatfon, including: ,
o Creation of 22.73 acres of winter flounder habitat;
- Creation/restoration of 1.9 acres of successional marsh area;
Creation/enhancement of 4.47 acres of intertidal habi'tat;,
Creation/enhéncement of 14.91 acres of shallow subtidal habitat; k
EPA is recommending reseeding of 24,542,803 shellfish over 10 years to replace
9,817,121 impacted shellfish, glven the expected 40% survival rate;
o Completion of a Tern Monitoring Program;

O O O O

¢ Implementation of an Activity and Use Limitation on the €DF to protect the remediated areas
and a limitation on the use of groundwater; and - '

¢ Inclusion of locations of CAD cells on navigational charts and |mplementat|on of any required
anchorage restrictions.

A map of the proposed work components is found in Attachment A of the Commonwealth’s June 29, _
2012 submittal and is attached to this Draft_Determination as Figure 1. '

*Cubic yards includes current estimated total volume of material that is anticipated to be dredged in

association with this Project (including the maximum anticipated volume should the additional potential

- work of d'redging up to 300 feet to extend the deep-draft berthing along the bulkhead wall, the 50 foot
widening of the channel, and associated increases in the size of CAD 3 to accommodate additional

. impacted dredged material for disposal-be required). For a breakdown of these‘volumes, see
Attachment S of the Commonwealth’s June 18, 2012 submittal, a copy of which is attached to this
document as Table 1 for reference. (Noté: The engineering plans in Attachment A of the June 18, 2012
submittal reflect a smaller 6.3 acre CAD and do not include this additional work and would reqoire
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. dredging of 740,600 cubic yards. See Attachment A of the Commonwealth’s June 29, 2012 submittal for
engineering plans of the above- described add|t|onal work.)

POTENTIAL COMMUNITY IMPACTS

Although the proposed Project is located in'the Designated Port Area of the Harbor, the work may
temporarily impact the surrounding community. Potential effects may include increased construction
noise, traffic, and dust. Different steps will be taken to reduee these possible impacts. For instance,
truck traffic will enter and leave the work area directly from Potomska Street through one site driveway
and access Route 18. Construction equipment would use ultra low sulfur diesel fuel in all diesel engine
powered equrpment Eqmpment would be fitted with mufflers and enclosures to minimize sound and

- time of day restrictions may be imposed for'equipment that cannot be muffled Construction areas
would be fenced during construction to block public access. Trucks would be covered and washed
before leaving the construction zone to make sure contamination would not spread and to reduce dust.
Dust suppressibn measures would be used such as covering soil piles and keeping exposed soil surfaces
wet. Air monitoring would be conducted at the construction area. If monitoring showed a problem,
varying steps like spraying water would be taken to reduce dust ultlmately halting work if unsafe.levels
are found. Temporary impacts will also result from the relocation of the Gifford Street Boat Ramp, a
public boat ramp and realignment of the channel. Special arrangement could be made to allow access
for primary users of the impacted ramp during construction and two new boat mooring areas will be
created. ‘

For additional discussion of beneficial and detrlmental pubhc impacts, see section 9 of Appendlx E and
Appendix M to th|s Draft Determlnatlon : ’

 RESOURCE IMPACTS | ' s

The proposed Project will impact wetlands and other waters of the U.S., floodplains, and aquatic life
(including significant impacts on shellfish and winter flounder). Two paleosol9 areas and a shipwreck

“were also indentified but no impacts to these areas are anticipated. The roseate tern, an endangered
species, has been identified as present in the area but the Project is unlikely to adversely affect the
species. Atlantic sturgeon has been identified as potentially present in the area; potential adverse
affects are currently under evaluation. Blasting, if it occurs, may have impacts on, including and up to
mortality for aquatic plants, aquatlc invertebrates, amphlblans and reptiles and fISh It may also |mpact
larval stages of fish and fish eggs. '

EPA is specifically seeking comment on the‘f‘ollowing determinations:

® Typically former or ”fossnllzed" soil preserved within a sequence of geological deposnts that are |nd|cat|ve of past
conditions. :
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Impacts to Wetland and Other Waters: The proposed Project includes activities that would impact
wetlands and other waters of the U.S.; specifically, filling of 6.9 acres of intertidal and shallow, near-
shore subtidal habitat, Salt"marsh, and freshwater wetland areas and dredging of up to 53.7 acres of
near-shore subtidal-and subtidal areas. ‘

Regulations implementing Section 404 of the Clean Water Act (“CWA”) (the 404(b)(1) guidelines), and
Executive Order 11990 (Protection of Wetlands), prohibit discharges into wetlands and other waters of
the U.S. if there is a practicable alternative to the proposed discharge wnich would have less adverse .
impact on the aquatic ecosystem (as long as the alternative does not have other significant adverse
env1ronmenta| consequences) EPA has tentatively determined that given the proposed purpose of
constructing a marine terminal capable of supporting offshore renewable energy, particularly the
offshore wind industry and the minimum criteria required for that use, there is no practicable
alternative that would be less environmentally damaging to the aquatic ecosystem. 0 See Appendlx E
for full discussion of impacts to wetIands and other waters.

Therefore, EPA has tentatively determined that the proposed South TerminaI_.Project is the least
environmentally damaging practicable alternative (“LEDPA”). EPA is specifically requesting comments
on its determination that the proposed South Terminal Project is the LEDPA.

The Section 404(b)(1) guidelines also forbid approval of a project that would involve placing dredged or
fill material in wetlands or other waters of the U.S. if it would cause or contribute to significant
degradation of waters of the U.S.; cause or contribute to violations of state water quality standards; or
jeopardize the continued existence of an endangered or threatened species. EPA has tentatively
determined that while there will be adverse effects to water quality and aquatic resources, there will
not be violations of water quality standards,, nor will there be significant degradation of the aquatic -
environment provided that the Commonwealth employs best management practices to minimize
harmful impacts on the wetlands and other waters and their'associated aquatic life and habitat and
implements the required compensatory mitigation. See Appendix E of this Draft Determination for full
- discussion. EPA has also tentatively determined that the project will not jeopardize the continued
existence of threatened or endangered speC|es (See discussion at Appendix | to this Draft
Determination). ’

" Further, the § 404(b)(1) guidelines require that all appropriate and practicable mitigation be eranoyed
to address the unavoidable impacts to the waters of the U.S. EPA has tentatively determined that the
Commonwealth’s mitigation plan described above, with certain'modifications, will satisfy the federal
requirements. See Appendix E of this Draft Determination for full discussion.

Floodplain Impacts: The proposed Project arguably includes federal activities in a floodplain subject to
Executive Order 11988; thus, for purposes of assuring t that this Executive Order is complied with, EPA
has undertaken an analysis of the State Enhanced Remedy under that Executlve Order. That analysls is
also reievant in assessmg the extent to which the remedy is protective of human health and the '

¥ Information regarding impacts under Section 10 of the Rivers and Harbors Act, 33 U.S.C. §403 may be found in
Appendix E. :
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environment.

‘Executive Order 11988 (Floodplain Management) requires EPA to evaluate, when applicable, four basic
requirements. These include: determining if an action is to occur in a floodplain; determining if there '
are practicable alternatives; where there is no practicable alternative to development in a floodplain,
minimize potential harm to or within the floodolain; and to provide the public with an early opportunity
to commeht upon the relevant plans and proposals.

EPA s askmg for specnflc publlc comment on the proposed actions relating to floodplams as explalned
in Appendix L.

The South‘TerminaI proposal includes activities that affect or result in the occupancy and modification of
the floodplain. Construction of the CDF will involve dredging and filling of salt marsh and intertidal and
subtidal areas and the installation of a bulkhead, all of which will occupy and modify the area’s
floodplains. As a result, Executive Order 11988 (Floodplain Management) requires EPA to make'a
determination that there is no practicable alternative to locating the CDF in floodplains. After reviewing
other alternative Iocétions, EPA has determined that, given the use of the CDF as a marine terminal to
support the offshore wind industry and the required criteria to support that use, there is no practicable
alternative to occupancy and modification of the floodplain. As a result, actions must be taken to
minimize potential harm to or within the floodplain. One of the primary beneficial floodplain values
identified for the area affected by this project is flood prevention. Analysis by the U.S. Army CorpS of
Engineers and the Commonwealth suggests that the State Enhanced Remedy will result in the loss of.
27.33 acre-feet of flood storage capauty behind the hurricane barrier in New Bedford Harbor, WhICh
represents a rise of approximately 0. 156 inches in water levels, duringa flood event. Restoration
actions in the Marsh Island area will more than compensate for the loss of flood storage capacity caused
by the South Terminal Project. As a result, the substantive requirements of Executive Order are satisfied
given flood storage protection is the primary value served by the floodplain in the area of the Project.
More details on mitigation measures are included in Appendix L.

Risk-based TSCA Determination: Consistent with Section 761.61(c) of the Toxic Substances Control Act
(TSCA) based on information provided by the Commonwealth, EPA has made a-draft determmatlon that
the proposed method of excavation and dlsposal of the proposed upland soils and dredgmg and disposal
of certain PCB-contaminated sediment, including dredging and disposal activities relating to CAD cell 3,
all of which are included in the proposed South Terminal Project, do not pose an unreasonable risk to

human health or the environment as long as the conditions set out in the TSCA Determination attached
as Appendix J(1) to this Draft Determination are met. The activities covered by, and the conditions
contained within this TSCA Determination are more fully described within Appendix J(1).

In addition, EPA is proposing to modify an existing TSCA Determination issued on November 12, 2008, as
modified on June 18, 2012, to include dredging and disposal of PCB-contaminatedsediment dredged
from within the footprint of CAD cell 3 and from the tidal tributary adjacent to the hurricane barrier into
existing CAD cell 2. Based on the information provided by the Commonwealth, and provided the
conditions in this Second Modification to the November 12, 2008 TSCA §761.61(c):Determination are

EPA Draft Determination for the Proposed South Terminal PI‘O]eCt ' Page 10
"New Bedford- Harbor State Enhanced Remedy '



met, EPA is determ|n|ng that d|sposaI of CAD cell 3 sediment and tidal trlbutary sediment into CAD cell 2
does not pose an unreasonable risk to human health and the environment. The activities covered by,
and the conditions contalned within this modified TSCA Determlnatlon are more fully descrlbed within
Append|x )(2). ‘

EPA is asking for specific publlc comment on these two proposed TSCA §761.61(c) determlnatlons
found in Appendlces J(1) and J(2). :

State Enhanced Remedy Timeline™!

1996: Commonwealth of Massachusetts requests that navngatlonal dredglng and disposal be |ncIuded in
the planned 1998 ROD ) :

November 1996: EPA issues Proposed Plan forthe Upper and Lower Harbor, including navigational
dredging and dlsposal and conceptual idea of construction of a large nawgatlonal CAD in the lower
harbor

September 1998: EPA issues Record of Decision for Upper and Lower Harbor and includes SER

~ June 14,.2002: Commonwealth certifies Draft Environmental ImpacttReport for Dredge Material
Management Plan for location of CADs in New Bedford Harbor

September 25, 2002: Original New Bedford/Falrhaven Mun|C|pa| Harbor Plan issued; includes proposed
navigation dredging projects

State Pier dredging and borrow pit dredging and filling subsequently implem-ented

October 15, 2003: Commonwealth of Massachusetts issues Dredge Material Management Plan Final
" Environmental |mpact Report for location of CADs in New Bedford Harbor '

January 10, 2005: Memorandum of Agreement completed between EPA and Commonwealth to
designate State as lead for SER, EPA as lead for non-SER work and to determine roles and responsibilities '
for Resource Agencies. Memorandum of Agreement also completed between Commonwealth and City
of New Bedford » ' -

2004 — 2006 time frame: Phase I work plans reviewed and Phase I work completed |nclud|ng
constructlon of CAD 1 '

2006 — 2007 time frame: Phase IIl work plans reviewed and Phase Il work completed, including
construction of CAD 2 - .

' This timeline relates solely to the State Enhanced Remedy work and not to the work that EPA is conducting to
address PCB contamination exceeding the cleanup levels in the 1998-ROD. For information about the work that
EPA is conducting, see the Administrative Records for the New Bedford Harbor Superfund Site which may be
viewed at the New Bedford Public Library, at EPA’s Record Center or at www.epa.gov/nbh.
_
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12010: New Bedford/Fairhaven Harbor Plan renewal approved; mcIudes proposed navigation dredgmg
pro;ects

January 2010: Commonwealth reqdests EPA evaluate proposed South Terminal Project as part of the
SER : ‘ '

Significant Commonwealth submittals with information about the proposed Project:

August 2010 - Initial comprehensrve submlttal for construction of CDF and dredge and filling
activities for proposed Project

January 18, 2012 - Revised submittal to include, among otherthlngs CAD ceII 3 expan5|on of
" the dredge footprint and elimination of a temporary bridge

June 18,‘2012 —~ Scope of proposed Project revised to include potential dredging of certain
portions of the federal channel, potential expansion of deep draft berthing area, potential
increase in the width of the approach channel, potential need for underwater blasting and
change'to proposed ancillary properties to be included in the Project. Resource impacts and
mitigation plans were revised. - :

June 26, 2012 - Provides updated plans and additional information about the revised proposed
Project scope described in June 18, 2012 submittal.

July 16, 2012: EPA issues this Draft Determihation that the proposed South Terminal Project is
protective, that it meets the applicable and relevant and appropriate requirements that would apply to
such a project were it subject to normal permitting and regulatory procedures, and that it will be
included in the State Enhanced Remedy for the New Bedford Harbor Superfund'Site. '

* . Alternative Sites Evaluated

“Included in EPA’s Draft Determination is a finding that the South Terminal Project‘ represents the least
environmentally damaging practicable alternative (“LEDPA”) to other locations presented by the
Commonwealth and evaluated by EPA. The aIternatiVe locations evaluated consist of the following
areas: Several sites at the Port of Davisville, Quonset Point, Rhode Island; Dry Dock # 4 in Boston,
Massachusetts; Fall River State Pier, Fall River, Massachusetts; Union Wharf and Fairhaven Shipyard,
Fairhaven Massachusetts;b North Terminal and Pope's Island, New Bedford, Massachusetts; and State
Pier, New Bedford, Massachusetts. V '

A dlscu55|on of these alternatives and the basis for EPA’s conclusron that the South Terminal location is
the LEDPA, is contained in Appendlx E to this Draft Determination.
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'Statutory_ Authority and Backgrodnd
What is the State Enhanced Remedy?

As EPA developé and analyzes alternative remedies for addressing a specific Superfund cleanup, or even
after EPA has issued its decision document, the state may suggest or develop either changes to the
selected remedy or expansion of the scope of the cleanup. For these situations, the NCP provides that:
“if EPA finds that the proposed change or expansion is not necessary to the selected remedial action,
but would not conflict or be inconsistent with the EPA-selected remedy, EPA may agree to integrate the
proposed change or expansion into the planned CERCLA remedial work if: (A) The State agrees to fund
the entire additional cost associated with the change or expansion; and (B) The Stéte agrees to assume -
the lead for supervrsmg the state- funded component of the remedy...“."? 3

-In 1996, prior to issuance of the 1996 Proposed Plan, the Commonwealth requested that EPA integrate
navigational dredging and onsite disposal into EPA’s remedy for New Bedford Harbor. This
enhancement, the State asserted, “will result in the cleanup of additional amounts of contaminated
sediments sooner than would otherwise be possible.” In its request, the Commonwealth points out that
its ability to provnde funding for the enhancement is dependent on its ability to receive state bond
funding.

' WhiIe navigational dredging and disposal is not ”necessary and appropriate” to the remedy (see
footnote 13), EPA included the Commonwealth’s enhancement for navigational dredging and onsite
disposal in the 1996 Proposed Plan ,bec(ause it provides a number of potential and significant benefits to
EPA’s cleanup plans for the Harbor and it does not conflict with and is not inconsistent with the remedy.
The Plan noted that the benefits of such a linkage would primarily stem from a streamlined permitting
process for navigational sediment disposal facilities™, as well as the possibility of using navigational
sediments for preliminary cap material. In addition, the proposed SER was beneficial because ,
navigational dredging would remove sediment containing PCBs up to 50 ppm and heavy metals that the
EPA preferred alternative would not be addressing. Finally, the Plan noted that navigational dredging
works in concert with the C|ty s plans for developlng the public and economic uses of the Harbor.

After publlc review and comment on the 1996 Proposed Plan, EPA mtegrated the State s enhancement
request into its remedy through issuance of the 1998 ROD. Integration of the SER in the ROD allowed it
to benefit from the CERCLA permit exemption, provided that the SER maintained consistency with 40

" NCP §515(f)(1)(ii), 40 C.F.R. §300.515(f)(1)(ii). ‘ ,

B section 515(f)(1)(i) provides another avenue for a state to ask EPA to make changes in or expansions of a
remedial action: “(i) If EPA finds that the proposed change or expansion is necessary and appropriate to the EPA-
selected remedial action, the remedy may be modified (consistent with §300.435(c)(2)) and any additional costs
paid as part of the remedial action.” Because the Commonwealth’s request is not “necessary and appropriate” to
the remedial action, this subsection did not apply.

* Pursuant to CERCLA '§121(e)(1), permits are not required for remedial actions if certain criteria are met: CERCLA
§121(e)(1) states: No Federal, State, or local permit shall be required for the portion of any removal or remedial
action conducted entirely onsite, where such remedial.action is selected and carried out in compliance with this
section. See also 40 C.F.R. § 300.400(e) and 53 Fed. Reg. 51394, 51406-7 (December 21, 1988). ‘

. 0 @ @ ]
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CFR 300.515(f)(1)(ii) and complied with CERCLA and other dredging-related regulations.” Since then,
two phases of SER work have been completed, Phase Il and Phase III.lA6 To date, the integration of the

,.enhancement work with the Superfund remedial work has resulted in savings of both costs and time,
while enhancing environmental benefits. For example, EPA used the clean sand generated by one of the
SER enhancement CAD cells to provide the capping material for a “pilot cap” covering a hot spot of
contaminated sediments south of the hurricane barrier, allowing EPA to addlress'a contaminated portion
of the Site that otherwise would not have been addressed for some time.

By letter dated January 25, 2010, the Commonwealth requested that EPA further enhance the remedial

action at the Harbor by proposing the construction of CDFs at three locations, including the South

Terminal portion of the Site. Subsequently, the Commonwealth narrowed its proposal to include only a

CDF located at South Terminal. At this time, the Commonwealth proposes building a CDF at the South

Terminal location by using clean sediment generated by the associated navigationai dredging activities

- along with a CAD cell (CAD cell 3} for disposal of contaminated sediment (generally PCB concentratipns
below 50 ppm) generated by the proposed Project. Pursuant to NCP requirements, the Commonwealth
would fully fund the proposed work, and the Commonwealth provided information to enable EPA to
make a determination about the proposed Project’s compliance with CERCLA, including compliance with
all substantive requirements and evaluations that would normally be conducted for this proposal as part
of a regulatory review and permitting process. AIthoug'h the proposed CDF in the South Terminal '
location was already included in the SER, EPA has carefully reviewed the Commonwealth’s detailed

_ proposal to determine whether or not the proposed Project complies with CERCLA and the substantive
requirements of the applicable or relevant and appropriate state and federal environmental laws that

- would normally apply as part of a permitting process.”’ '

1 See page 33 of the 1998 ROD. Page 33 and 34 of the 1998 ROD goes on to say: “EPA believes that the primary
benefits of linking the two dredging programs, while not sacrificing the normal regulatory review process for .
federal navigational projects, will be a streamlined permitting process for on-site navigational disposal facilities (if
any), coordinated rather than separate environmental monitoring programs, where feasible, and increased overall
coordination between the two dredging projects. In fact, the overall environmental benefit of the remedial CDFs is
‘increased by using the CDFs to contain a portion of the navigational sediments (as part of the interim caps) as well
as the more highly contaminated remedial sediments. Such a scenario should also reduce cleanup costs since at
least some of the costs for the clean fill that would otherwise be required for the preliminary caps would no longer
be necessary. Incorporating the enhanced remedy shall not jeopardize or delay the overall implementation or
funding of the selected remedy. Rather, implementation of the navigational dredging project, including solicitation
of public comment on it, will be the responsibility of those parties normally involved in such projects, namely the '
MA Coastal Zone Management office, the US Army Corps of Engineers, the National Fisheries Management Service
and other relevant state and federal regulatory programs. Consistent with 40 CFR 300.515(f)(I)(ii)(A), the EPA
Superfund program will not be responsible for funding any part of the enhanced remedy.”

'8 See Phase Il and Phase lll Work Plans in the Administrative Record for a description of that work.
7 As indicated above, this EPA Draft Determination does not evaluate the location of CAD cell 3 because the
location of CAD cells was already considered and approved by the State as part of the Massachusetts Office of
Coastal Zone Management evaluation. See footnote 4. However, in analyzing the Commonwealth’s proposed
Project as a whole, including the proposed CAD cell 3, EPA does consider the additional dredging and filling to be
performed in order to construct the proposed CAD.
S ———————
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‘ EPA has compiled all of the documents it relied on to reach this Draft Determination in the
Administration Record for this Project, available as of July 23, 2012, at the New Bedford Public lerary,
EPA New England Records Center and on hne at www.epa. gov/nbh.

EPA’s Draft Determination

Subject to the tdnditions and understandings set out herein, after review and consideration of all the
information submitted by MassDEP, on behalf of the Commonwealth of Massachusetts, EPA has
tentatively determined that the Commonwealth’s proposed Project, which consists of eohstructing a
28.25 acre marine terminal (consisting of 6.85 acres of filled waters (the CDF) and approximately 21.4
acres of upland area, (including the ancillary properties)) in the South Terminal location of the New
Bedford Harbor as well as the dredging and filling associated with that construction, including the '
dredging and filling of CAD cells 2 and 3 and the capping of CAD cell 1 and the borrow pit (coIIectiver
the “proposed Project”, the “Project”, or the “South Terminal Project”), is both protective and meets
the substantive r'e'quiyrements of the applicable and relevant and appropriate federal environmental law

that would normally apply as part of a permitting process; and'EPA'accepts the Commonwealth’s
determination that the projAec‘t meets the applicable and relevant and appropriate State environmental
standards. The proposed Pfoject does not conflict with and is not inconsistent with the remedy. EPA
reaffirms that the 1998 ROD, including the State Enhanced Remedy, remains protective of human health

and the envnronment

As a result, EPA is tentatively épproving inclusion of the proposed Projebt in the State Enhanced Remedy
at the New Bedford Harbor Superfund Site which enjoys the benefit of the permit exclusion found in
Section 121(e) of CERCLA provided that, prior to EPA’s issuance of a Final Determination, the following
conditions are met by the Commonwealth: ' ' : '

1.

A final assessment of the upland area of the proposed Project that complies with National
Historic Preservation Act requirements is provided to EPA and the consulting parties, and
appropriate consultation is conducted regarding potential effects to historic broperties.

A final consultation on ESA and final FWCA and EFH coordination.

A sufficiently detailed mitigation plan that satisfies the requirements of 40 C.F.R. 230. 94(c)
and addresses the impacts caused by the proposed project as identified pursuant to the
requirements of Section 404 of the Clean Water Act, and that Satisfies any additional
conditions resulting from EPA’s ESA, EFH and FWCA consultations. .

A map showing the final conflguratlon of the New Bedford Marine Commerce Termmal

including all ancillary properties.

Acoustical studies of blasting and pile driving related to'potential effects on Atlantic

" sturgeon.

The U.S. Army Corps of Engineers’ concurrence, in accordance with 33 U.S.C. § 408, that the
channel design proposed in the successional marsh mitigation will have no adverse effect on
the operation of the Hurricane Barrier. . ‘
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7. All the conditions contained in Appendix E to this Draft Determination.

if, after review and'comm‘ent, there are no significant comments that cause EPA to revaluate its Draft -
Determination that the Project meets all applicable and relevant and appropriate requirements;
implementation of the Project will be based on certain conditions. These conditions are set out below
based on current knowledge. Additional conditions may be identified'in EPA’s Final Determination.

1. Compliance with aII appllcable and relevant and appropnate reqwrements is mamtamed
including

a. Additional condltlons imposed by the State and Tribal Historic Preservation Offlcers to

~ avoid adverse effects to historic properties/artifacts; and

b. Completion of the Marsh Island mitigation project to compensate for flood storage loss;’

2. - EPA’s authorization of storm water discharges associated with construction activities is
conditioned upon the Commonwealth’s updating and completing its Storm Water Pollution
Prevention Plan (SWPPP) to address all of the elements of the CGP no later than fourteen (14)
days before land disturbing actlvmes take place, and on the Commonwealth s implementation
of the SWPPP consistent with the terms and conditions of the CGP.

3. The following workplans are provided to EPA for review and approval at least thirty (30) days
before land or water activities take pIace ‘

a. A Phase IV workplan for dredging and disposal of sediments;

b. A Construction Management Plan that includes plans for minimizing im'pacts during
construction of the Project on the surroundmg community, including dust, noise, and
truck traffic;

¢. Aworkplan for blastlng that mcIudes ‘health and safety measures for human and
aquatic life;

‘d.  An air monitoring plan that meets minimum requirements in Appendix A;

A Contractor Workplan for the PCB remediation work of the upland area within the site
boundary shown on Attachment 8 to AppendixJ (1). Any additional areas beyond those
" shown on Attachment 8 will require review by EPA and may result in an issuance of a
| new or revised TSCA Determination;

. Ifit occurs, a workplan for Federal channel dredging; and

g. Ifitoccurs, a workplan for the expansion of deep draft berthing area to the north or
south of the currently planned CDF bulkhead. - ' ’

4. No blasting except during November through February of any year.

5. All the conditions contained in Appendix E to this Draft Determination.

This Draft Determination is also conditioned on the information provided to EPA in the Commonwealth’s
submittals; any subsequent change to that information may cause EPA, in its sole discretion, to
withdraw or modify its Draft Determination and potentially reissue it for public comment.

Description of Proposed Location
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A description of the proposed Project is provided below; however, EPA refers the reader to the
Administrative Record for a more complete description of the work.

‘Project Location- Genera/ New Bedford Harbor Environment '

The Commonwealth proposes to locate the Project in New Bedford Harbor, New Bedford
Massachusetts. New Bedford Harbor is located on the northern shore of Buzzards Bay, bordering the
City of New Bedford to the west; to the east, the communities of Acushnet and Fairhaven. It extends
from the shallow northern reaches of the Acushnet River estuary, south through the commercial harbor
of the City of New Bedford and into 17,000 adjacent acres of Buzzards Bay. '

New Bedford is home port to a large offshore fishihg fleet and is a densely populated manufacturing and
commercial center. By comparison, the eastern shore of New Bedford Harbor in the communities of
Acushnet and Fairhaven is predominantly residential or uhdevelbped. Numerous storm drains,
_cbmbined sewer overflows (CSOs) and industrial discharges discharge directly to the Harbor, and smaller
brooks and creeks discharge to the Harbor. '

‘There is a federal navigation channel beginning in the outer harbor and Ieadihg into the Harbor through
gates in the hurricane’b'arrier‘. The main channel splits into two channels once inside the barrier,
providing access in the lower harbor to the New Bedford commercial wharfs on the west side and to the
Fairhaven wharfs on the east side. A turning basin lies at the end of the New Bedford channel.

Project Location - Harbor Waters

The water quality classification of the inner harbor is Class SB, with a “CSO” qualifier, indicating that the
water body has been impacted by the discharge of combined sewer overflows (CSO). The New Bedford-
Inner Harbor (MA 95-42) is currently listed as an impaired water on Massachusetts 2010 Clean Water
Act § 303(d) list. The pollutants ass.ociéted with the impairments are priority orgahics, metals, nutrients,
organic enrichment, low dissolved oxygen, pathogens, oil and grease, taste, odor, color and
objectionable deposits. ' : '

Project Location - New Bedford Harbor Contamination™

From the 1940s into the 1970s two electrical capacitor manufacturing facilities in New-Bedford, one’
located near the northern boundary of the Site (the Aerovox Facility) and one located just south of the
New Bedford Harbor hurricane barrier {the Cornell-Dubilier Facility), discharged PCB-wastes either
directly into the harbor or indirectly via discharges to the City's sewerage system. Designated by the
Commonwealth, pursuant to 40 C.F.R. § 300.425(c)(2), as its highest priority site, the New Bedford Site
was proposed for inclusion on the Superfund National Priorities List in 1982. Pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, EPA placed the New Bedford Site on the National Priorities List, set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal Register on September 8, 1983, 48 Fed. Reg. |

% For more information about site contamination and ‘the New Bedford Harbor Superfund Site, see

www.epa.gov/nbh.. See also the administrative records for the New Bedford Harbor Superfund Site, all of which

are incorporated by reference into the Administrative Record for this Draft Determination.

- e o e}
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40658-40673. The harbor is contaminated with high co'n'cent‘rat'ivons of many hazardous substances,
notably polychlorinated biphenyls (PCBs) and heavy métals, with contaminant gradients decreasing from
north to south. In addition, in 2008, EPA analytical tests showed that PCB-contaminated sediment
excavated from an area along the shoreline near the former Aerovox Facility had high levels of -
trichloroethylene (“TCE”), a volatile organic compound, which made such sediment RCRA hazardous
waste. The greatest human health risks result from ingestion of contaminated local seafood with
unacceptable risks also from direct contact with shoreline contamination and incidental ingestion of
contaminated shoreline sediment (for younger children-(ages 1-5)). Contaminated media (sediment,
sediment pore water (the water in the small spaces between sediment particles) and the water column)
pose risks to ecological receptors at the Site. EPA’s fish cohsumption guidelines may be found at

www.epa.gov/nbh; a copy is also attached as Appendix B to this Draft D'etermination for reference.

The Superfund Site has been divided into three areas - the upper, lower and outer harbors - consistent
with geographical features of the area and gradients of contamination (Figure 2). The upper harbor
comprises'approximately 187 acres, with current sediment PCB levels ranging from below detection to
approximately 4,000 ppm. The boundary between the upper and lower harbor is the Coggeshall Street
bridge where the width of the harbor narrows to approximately 100 feet. The lower harbor comprises
approximately 750 acres, with sediment PCB levels ranging from below detection up to 190 ppm. The
boundary between the lower and outer harbor is the 150 foot wide opening of the New Bedford
hurricane barrier. (The hurricane barrier was constructed in the mid-1960s). Based on _curren'tly

“available data, sediment PCB levels in the outer harbor have been found to be generally low, with only

localized areas of PCBs in the 50-100 ppm range, including an area just south of the hurricane barrier
near the Cornell-Dubilier plant and an area near the City's sewage treatment plant's outfall pipes. These
areas were included in the 1998 ROD.as an intekim'remed_y to the extent that they contain PCB-
contaminated sediment above the 50 ppm cleanup level for the lower harbor. (As part of an EPA pilot
capping project, sediment exceeding 50 ppm in the area just south of the hurricane barrier has been
capped with clean, navigational dredged sediments.) Further irivestigations of the outer harbor will be
undertaken as part of operable unit three to determine whether additional remediation is-appropriate
for this area. ‘ | '

EPA’s selected remedy involves dredging and a combination of containment in CDFs, a CAD and offsite
disposal of contaminated sediment. Sediment in the upper harbor with PCB-concentrations-at or above
10 ppm and in the lower harbor at or above 50 ppm will be addressed as part of the 1998 ROD remedy.
Cleanup of PCBs in shoreline beachcombing areas (at or above 25 ppm), residential area (1 ppm) and
saltmarsh areas (50 ppm) are also included within 1998 ROD remedy. Full-scale dredging began in 2004;
to date, approximately 225,000 cubic yards of contaminated sediment have been dredged.

Project Location - South Terminal Area

General Area Description: The proposed Project wil! be focated within the Designated Port Area (DPA) in
the lower harbor, an area specifically reserved for water-dependent industrial uses by the State. See

_Figure 3. The 28.25 acre site, including the CDF, adjacent upland, and ancillary properties, is to be

located east of Route 18, just north of the Hurricane Barrierand is at the interface of Waterfront
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Industrial and “Industrial B” zoning distrjcts., The main portion of the facility would be comprised of.
approximately 11 contiguous acres of existing upland and 6.85 acres of additional land created by
construction of a CDF in adjacent waters. An additional 8 acres of ancillary upland south ofthe main
portion would be used for wmd bIade lay-down. In addition, two- different conflguratlons ofan
additional 2.4 acres are under con5|derat|on by the Commonwealth Conflguratlon A would add an

‘ addltlonal 1.1 acres contuguous to the main portion of the facility, and the remainder would be
contiguous to the 8 acres of ancillary parceis to the south. Configuration B would add an additional 75
acres contiguous to the main portion, and 1.65 acres to the west of the 8 acres of ancillary parceIs
The parcels of existing upland that would compruse the terminal facility are owned by the New Bedford
Redevelopment Authority, the Commonwealth and several private owners with wh|ch the
Commonwealth is engaged in negotiations to obtain the necessary property rights. The Commonwealth
anticipates completion of those negotiations in the near future and does not anticipate the need to
relocate any water dependent users. With the exception of the two westernmost properties, the upland
parcels are undeveloped. Several businesses serving the industrial port occupy the four blocks between
Route 18 and the proposed CDF location. A “Mixed Use Business ‘Distr‘ict" can be found across Route 18.
A residential area is in the “Mixed Use Business District” on the opposite side of Route 18 from the .
proposed CDF. Another residential area is Iocated south of Cove Street, near the southern anC|IIary
properties.

Main Upland Portion of the Proposed Marine Terminal Facility: The main upland portion of the :
proposed terminal consists of approximately 13.4 acres, with approximately seven acrés of the proposed
upland area abutting the Harbor waters, with the land sloping generally from west to east toward the

water. Historically, much of the existing upland that will be incorporated into the site is former heavy
|ndustr|al property, the former location of an extensive m|lI compIex The Potomska Mills, which once
stretched from the current |ntert|dal area to beyond the western proposed terminal boundary, was
present at this location from the late 1800’s until about 1936 (when it was demol-'ivshed), and -
encompassed an area of approximately 19 acres, more than half of which is within the footprint of the
proposed marine terminal. (See Figure 6 of the Commonwealth’s January 18, 2012 submlttal) A

. wetland resource mvestrgatlon of the proposed location was conducted confirming the presence of
historic filled tidelands between the historic high water line and the exrstung high water line. Most of
the area consists of urban fill including angular stone, soil, brick, gravel, asphalt, tar, concrete, steel,
automobile and truck parts, tires and inner-tubes, plastic and glass. Brick, asphalt, and trash were
identified within 15 inches of thé surface, even in an area with hydric soils and wetland indicator species
(primarily invasive species). Urban fill underlies this wetland area as well and it appears to be one small
adjacent (neighboring) wetland which is degraded and not tidally influenced. There are no local water
supply wells or reservoirs located within the proposed Project area.

' Figures of these two configurations can be found in Attachment D to the Commonwealth’s June 18, 2012
submittal and are included as Figures 4(a) and 4(b) to this Draft Determination.
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Soil and groundwater sampling was conducted as part of a 21E assessment for this upland area.’ Soil -
sampling revealed the presence of various contaminants ‘with PCBs, Total Petroleum Hydrocarbons,

exceeding the MCP risk-based standard for S-3/GW-3 which the proponent identifies as the standards
considered applicable for the marine terminal after development. PCBs and EPHs also exceeded MCP
Upper Concentration Limits Lead was found in levels that exceed the limit that indicates the potential

" for leaching into groundwater; however, none of the contaminants detected in groundwater exceeded
the MCP risk-based standards for category. GW-3 or the MCP Upper Concentration Limits (UCLs). See p.
96 of the Commonwealth’s January 18, 2012 submittal and Tables 3 through 7 for a simmary of soil
sampling results; and page 101, Tables 8 through 12 for a summary of groundwater sampling results.

In addition, within a portion of this upland area is an asphalt cap, a remedy put in place pursuant to the
state hazardous waste cleanup law, to address a release of lead and PAHs in this area. See

Figure 1. An Activity and Use Limitation has been recorded to protect thecap and prevent
unauthorized use of the land.

_ Resource areas: Four primary resource areas were identified: (1) intertidal areas; (2) shallow, near-

shore subtidal areas (between -1 and -6 MLLW); (3) deeper, subtidal areas (between -20 and -25 MLLW;
and (4) a salt marsh area”. No federai resource areas or state protected wetland resources are present
within the ancillary properties. A resource area location map is included as Figure 5 of the 1/18/2012
submittal . '

The Project is located within the 100-year floodplain and in a non-attainment area for ground level
ozone. In addition, the proposed Project area provides fish and shellfish habitat, and is within an area
designated as essential fish habitat for 20 fish species. Approximately 25 priority bird species have aIso
been observed within or near the proposed Project area. See section 3.0 of the Appendix E fora
detailed description of aquatic resource functions and values. '

There are no designated marine sanctuaries in or directly adjacent to the proposed Project area nor are
there Massachusetts Areas of Critical Environmental Concern (301 CMR 12.00).

While not identified as critical habltat the roseate tern and the Atlantic sturgeon, both endangered
species, may be present in the proposed Project area. See Appendix | for further discussion concerning
Project impacts to these species.

An archeological investigation identified an intertidal and a subtidal area containing paleosols and an
area containing a shipwreck. The paleosols are located between the existing Gifford Street boat ramp
and the southern edge of the proposed CDF. The shipwreck is located at the southern end of the

_ existing bulkhead at the north end of the beach area. No areas of historic significance were identified in

%% A full 21E investigation into the vertical and/or horizontal extent of potential contaminants has not been
completed as of the time of issuance of this Draft Determination.

Additionally there is a 0.1 acre wetland pocket on the upland portion of the site that erI be filled.

22 Note Figure 5 was revised in Attachment N in the June 18, 2012 submittal from the originai version in the
January 18, 2012 submittal. :
———————————————————————————————————————————————————————
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the upland portions of the CDF. See Appendix 42 of the 1/18/2012 for a summary of the archeological
investigations and map in Appendix 43. ' v

Description of Proposed Work
Construction of CAD Cell 3

A CAD cell (maximum of 8.76 acres) will be created in the State-approved area (see 2003 DM-MP)
between the Route 195 and Route 6 bridges for. disposal of the contaminated sediment generated from
dredging activities (“CAD cell 3”).” This is the third CAD cell to be constructed as part of the State

Enhanced Remedy. The SER CAD c'eIIs in New Bedford Harbor were constructed by first removing the

top few feet of contaminated organic siits since this material is unsuitable for open water dlsposal This
unsuitable matenal has been disposed of within the navigational CAD cells. (The unsuitable
contaminated sediment from the top of navigational CAD cell 1 was disposed in the borrow pit CAD cell.

‘The unsuitable top of CAD cell 2 was disposed in CAD cell 1. %) " Once the unsuitable material is

removed, the underlying clean glacial sandier material is then excavated and either dlsposed at
permltted open water disposal sites or routed for. benefucnal reuse.

CADcell 3 will be similarly built and will_provide for disposal of unsuitable material dredged from the
navigational channels (Gifford Street channel, approach and tug channels, (and portions of federal ‘
channel and turning basin if dredging in these two areas is necessary}), the CDF footprint, and the
Gifford Street boaf basin and mooring areas. The unsuitable material dredged from within the footprint
of CAD cell 3 and the sediment excavated from the dvrain’age swale (referred to as “the drainage swale”,
the “stormwater drainage swale”, or the “tidal tributary”) will be disposed of into CAD cell 2. The clean,
glacial sand will be mechanically dredged down to 45 feet below the existing harbor floor and placed
into scows for either offshore disposai or fortransportation to a staging area on the main upland portion
of the proposed terminal to be. used as fill behind the terminal bulkhead, as capping material for CAD -
cell 1, the borrow pit, end for mitigation measures. h o

Capping of this CAD cell 3 will not occur as part of the construction of this Project in order to allow

sufficient consolidation and deVeIopment of bearing capacity of the sediment disposed in the cell.
However, EPA’s draft TSCA Determinétion, attached as Appendix J(1)includes capping requirements as
well as n_iaintenance and monitoring requirements for this CAD cell 3 which will be performed over the
long-term.

2 see Appendices D through K of the 2003 DMMP for studies conducted by the Commonwealth regarding '
potential resuspension and potential consequential environmental impacts associated with CAD construction,

2% Construction of CAD cells 1 and 2 and associated dredging were completed as part of the State Enhanced
Remedy, Phases Il and lll. See SER Phase Il and SER Phase Il workplans for a description of this work. A borrow pit
containing sediment dredged near State Pier was created outsnde ofthe SER process by the City of- New Bedford as
part of its Munnapal Harbor Plan process. '
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Disposal of dredged sediment into CAD cells 2 and 3 (once it is created) involves the deposition, via
split-hull scow, of material mechanically dredged into the CAD cells via gravity. The dredged sediment
will not be mechanically dewatered prior to placement, although some passive dewatering will occur
during material handling and transport. The scows will be properly located over the CAD cell and '
operators will open the scow bottom to release the sediments. Minor re- suspension of sediment is
anticipated to take place durlng these activities. The work will be monltored to ensure it meets

“performance standards for turbldlty and other water quallty parameters. Excavation of the CAD cell will
be conducted using best management practices that will minimize environmental |mpacts including
, mamtalnmg water quality performance standards. See Performance Standards and Slgnlflcant

Substantive Requirements discussion below. Water quality performance standards are found in-.

Appendix C toof this Draft Determination. ‘

Attachment A of the Commonwealth’s June 29, 2012 submittal includes engineering plans for the 8.76
_acre CAD cell (included’in the event all additional work is completed). Note: The engineering plans in

Attachment A of the June 18, 2012 submittal reflect a smaller proposed CAD cell 3 (6.3 acres).
)

The three current d|sposal cells (CAD ceIIs 1and 2 and the borrow pit) are functlonlng effectively to
contain approximately 200,000 cubic yards of navigational dredged sediment. A description of plume
tracking, toxicity testing, and water quality monitoring that was performed in 2009 during placement
operations at navigational CAD cell 2 can be found beginning on page 8 of the March 2011 Final — Fourth
Explanation of Significant Differences for the New Bedford Harbor Superfund Site, OU 1.

. Capping of Borrow Pit and CAD cell 1

The purpose of capping CAD cells is to adequately isolate the contaminated dredge material in the CAD
cell from the environment. Capping requirements for CAD cell 1 and the borrow pit can be found in the
i January 12, 2005 TSCA Determlnatlon {see Attachment 2to Appendlx J{1) of this Draft Determination.
The CAD cells will be capped in the same manner as described above using clean, suitable material of
sufficient thickness lo isolate the PCB-contaminated sediments physically, chemically and biologically
from the surrounding benthic environment. Compliance with the water quality and turbidity
performance standards must be maintained. A bathymetric survey shall be performed upon completion
of the cap placement. The CAD cell caps will be monitored to demonstrate their physical, chemical and
biological quality. This monitoring shall include bathymetric surveys, chemical sampling and sediment
camera work (as an altemative to benthic faunal enumeration). The frequency of this cap monitoring
shall be at least annually for the first three years after cap placement, unless otherwise directed by EPA
New England. After three years, the Commonwealth may propose a revised schedule for monitoring.
Annual reporting will also be required. The location of the CAD cells will be included in all future
nautical charts of the New Bedford Harbor and anchorage restrictions will be implemented if necessary.

Navigational Dredging Associated with Construction of the Marine Terminal CDF

'Naviga’tional dredging, which will generate both contaminated sediments (less than 50 ppm PCBs) and
clean sand, is necessary to both widen and deepen the approach to the proposed terminal from the
0 —
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existing federal channel and turning basin, and to widen and deepen an area along the proposed
bulkhead of the CDF to allow deep water vessels, approximately up to 90 feet wide, access to and
berthing at the terminal. In addition to the 175 foot wide approach channel, a 100 foot wide tug
channel will run parallel to the approach c_hennel'. Tug boats are necessary to guide the longer barges
and international vessels that are expected to use the marine terminal to the bulkhead and into berthing
position, including those vessels transporting equipment and material to sUpport the wind industry.

Shallow rock is located just below the harbor bottom within the proposed dredge footprint, primarily
along the northern portion of the eastern face of the proposed CDF bulkhead wall. This shallow rock '
must be removed. The Commonwealth anticipates conventional removal of this rock with standard
excavating equipment; however, blasting may be necessary. As a result, impacts associated with
blasting are included in EPA’s evaluation of this Project. Were blasting to occur, the Commonwealth
anticipates that the blast location would be in excess of 25 feet below the water column and the
maximum radius of impact will be approximately 50 %eet. Access near the blast area must be restricted
in accordance with a health and safety plan, and the blast will need to be carefully controlled such that
there is no impact to adjacent structures or vessels. Silt curtains will be used around each blasting area,
as well as the use of non-explosive noise techniques to move fish from the immediate blast zone. Given
the location of the potential blasting activities and the location of the nearest paleosol area at the .
southern face of the proposed bulkhead, the Commonwealth believes blasting will not adversely affect
either the subtidal or intertidal paleosol areas. (Blast design and biological parameters can be found on
pages 6-7 of Commonwealth submittal dated 6/18/2012. Additional blasting conditions can be found in
Appendix E and on p. 12 of the Commonwealth’s ARARs letter dated June 18, 2012 which is attached as
Appendix D to this.Draft Determination. Draft proposed construction specifications and design
requirements for blasting can be found in Attachment B to 6/18/12 submittal.)

Limited dredging, called floatation dredging, will occur first in the beach area to create a work zone and
allow equipment access in the water to install the sheet pile wall and pilings for the terminal. Once the

“sheet pile wall and pilings are installed to create the filled portion of the CDF, navigational dredging
seaward of the wall will occur to varying depths, based on the depths of anticipated vessels that will use
the marine terminal. Much like the creation of CAD cell 3, the'top_ layer of contaminated sediment will
be removed and disposed of into CAD cell 2. Deeper, clean sand will be rem()ved and staged for reuse
or disposed offshore. '

Below is a summary of the various dredging depths; specific details and additional maps may be found.in '
the administrative record. '

Piling area along seaward edge of CDF: This area will be dredged to a slope with depths ranging from -5

MLLW to -14 MLLW on the southern side of the dred'ge footprint and-25 MLLW to -32 MLLW on the

northern side of the dredge footprint. A concrete blanket will cover the surface of the 'piling area with a
rip-rap type material to protect the piling area from propeller wash. '
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Deep draft.along the seaward side of the CDF: - Apprommately 600 feet in Iength will be dredged to -32
MLLW from a depth of -30 to -32 feet MLLW at the northern portion of the sheet pile wall.®

Approach channel: Beginning at the northern federal channel turnmg basin, running _south,l,a 175 foot
wide channel will be dredged to varying depths ranging from -32 MLLW in the northern portion to -14
feet MLLW in the southern portions of the channel.”®

Tug channe/ Parallel to the approach channel, a 100 foot W|de tug boat channel will be dredged to-14
MLLW. L

Gifford Street Boat Ramp: Because the CDF footprint will fill a portion of the existing Gifford Street
navigation channel located adjacent to the Gifford Street Boat Ramp, a new relocated navigation
channel will be dredged. The dredging of the approach channel for access to the proposed marine
terminal will also displace some navigational boat moorings. As mitigation; two new mooring areas will
be created. The northern area is already at depth; the southern area will require some dredging to
achieve the desired depth

Although uncertain at the time of this Draft Determination, certain areas of the federal channel and
turning basin may need to be dredged to remove harbor bottom that is currently above the desired
depth of -32 MLLW (up to 13. 26 acres). In light of this uncertainty, the impacts to subtldal resources
from this potential dredging have been evaluated in this Draft Determination. Attachment R to the
Commonwealth June 18, 2012 submittal depicts the areas of the federal channel to be dredged and is
attached to this, document as Figure 6 for reference

See Appendix 37 of the 1/18/2012 submittal for sampllng results in the federal channeI areas that may
‘be included in this project. ’

Contaminated sediment generated from navigational dredging associated with CDF footprint and
deepening of the channels will be disposed in CAD cells 2 and 3. Clean navigational dredged sand will be
used as fill within proposed CDF, for CAD capping, mitigation, or disposed offshore consistent with an
already issued permit for such offshore.disposal.

Dredging will be conducted using best management practices that will minimize environmental impacts,
including maintaining water quality performance standards. See Performance Standards and Significant

% The City of New Bedford has requested that additional deep draft dredging occur along either the northern or
southern portion of the northern end of the sheet pile wall; however, City funding for this work is not currently
available. In light of this request, EPA has included in its impacts evaluation an additional 1.28 acres {from -20
MLLW to -32 MLLW) for potential northern expansion and 0.62 acres (from -14 MLLW to -32 MLLW) for southern
expan5|on

%% The Commonwealth notes it is possible the width of this channel may need to be expanded an additional 50 feet
in width if vessel significantly wider than the anticipated 90 foot wide vessels were to use the terminal. This
proposed expansion would take place in both the federal channel and.in the approach channel, beginning at the
federal turning basin. Given this possibility, impacts assocuated with this expansion were evaluated in this Draft
Determination. ]
________________________________________ |
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Substantive Requirements discussion below. Water qua_‘lity performance standards are found in
Appendix C of this Draft Determination.

Proposed South Terminal CDF .

To support offshorevrenew_able energy development, particularly the wind industry, the Commonwealth
identified certain criteria that define the terminal, incIuding the following:

¢

L Horizontal cIearance of at least 130 feet to accommodate expected W|dths of mternatlonal
. vessels; ' '

e -Jack-up barge access (which requires a stable harbor bottom);

e Overhead clearance of at least 250 feet to accommodate the height of cranes and spuds of the
installation vessels; '

e Total wharf and yard upland area of at least 28 acres;

. Berthmg space of at least 1, 200 linear feet to accommodate one international vessel and two
Jack up barges at any one time; '

¢ Site control and availability; and

Proximity to future offshore facilities.””

The 28.25 acre site consists of a 6.85 acre CDF, approximately 11 acres of adjacent upland, and
approximately 8 acres of ancillary properties (see page 19 and footnote 19 for full description of
acreage). The Commonwealth anticipates that ancillary properties will prii’nariiy be used for wind blade
storage when the CDF is used to support renewable energy.

To create the proposed facility, an existing sheet pile wall in the south terminal area (the Shuster
p'roperty) will be extended to the south, running approximately parallel to the shoreline, then turning
southwest and then toward the shore. This wall of linked coffer dams (round circles linked together) will
form a bulkhead of approximateiy 1200 linear feet. Riprap will be installed along the southern side of
the wall to protect the paleosol areas and to protect the southern face from erosion that could impact
the existing salt marsh. In addition, the southern face of the terminal would be graded away from the
edge, toward a stormwater collection interceptor trench which also is de5|gned to collect stormwater
that flows toward the south. A pile supported concrete apron supporting a utility corridor will extend
seaward over the coffer dam wall. The pilings will be located on approximately 16 x 16 foot grid and a
concrete blahket will be installed (with a rip-rap type material) to protect this piling area from propeller
wash. See Figure 2 of 1/18/2012 submittal and 100% construction design -plans in Attachment A of the
Commonwealth June 18, 2012 suomittal. (See Binders S and T, with Index in T in Attachment A.)

Once the wall is secured, dredging _wiiI occur along the seaward side of the wall and the area behind the
wall will be backfilled with clean dredged material to mean high water. All material generated from
dredging and used as backfill in the terminal will meet the same parameters as those required for -
offshore disposal. The remaining four to five feet above mean high water to the bottom elevation of the
cover (described below) will be filled and covered as part of the upland area 21E remediation.

7 see p. 18-19 of the Commonwealth’s June 18, 2012 submittal for additional criteria.
Sy S—
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Construction of the CDF includes filling of a portion of the existing navigation channel to the adjacent
Gifford Street Boat Ramp. This area has been identified as one of the ancillary parcels to be used as a
lay down area for storing wind turbine components. The Gifford Street Boat Ramp will have limited
access during that time. The Commonwealth represents that the parcel will be reopened for full
recreational boating access once more conventional uses are conducted at the proposed marine
terminal. '

Upland 21E remediation: As stated above, sampling conducted as part of the 21E process on the
approximately 11 acres of the upland area that will be incorporated into the marine terminal revealed
soils contaminated with, among other things, PCBs greater than 1 ppm and lead with concentrations
that qualify it as a characteristic hazardous waste under RCRA. . As a result, this area will be remediated
independently by the Commonwealth as part of its 21E/MCP process under the direction of a Licensed
Site Professional as required by state law. Federal TSCA regulations will also apply to the remediation;
any remediation performed at this upland area must be conducted consistent with EPA’s TSCA
Determination attached to this Draft Determination as Appendix J(1). This area will not be addressed as
part of the New Bedford Harbor Superfund Site or under any CERCLA authority”®. The Commonwealth
anticipates excavating all 13.4 acres of the uplahd area, including the éxisting asphalt cap area that was
the subject of a past 21E remediation, and stockpiling the material onsite. -So_ils with PCB concentrations
exceeding 25 ppm will be trucked offsite to a licensed TSCA landfill. The remaining soil will be evaluated
for its structural stability to support the heavy loads anticipated during use of the terminal to support
renewable energy and future cargo shipping. If determined to be sound, the soil will be backfilled from
areas of excavation and will be used to backfill the area behind.the bulkhead above mean high water but
below the bottom grade of the cover. Because this backfilled soil will contain PCB concentrations up to
25 ppm as well as characteristic lead, a protective cover must be put in pIa‘cé over the entire terminal

along with an Activity and Use Limitation (AUL) on the property. The remediation, including the
disturbed area of the prior 21E cleanup, will achieve a status of No Significant Risk remedial action
outcome in accordance with the state c. 21E program. In addition, a groundwater monitoring plan and
long-term operation and maintenance plan will be required consistent with the TSCA Determination.

. ®Tothe extent it may be useful to understénding the Commonwealth’s plans with respect to the state cleanup of -
the upland area, EPA includes the following evaluation: If CERCLA did assume jurisdiction over this remediation,
RCRA requirements would be evaluated and would take into account that material that could qualify as
characteristic waste (lead) may be present. RCRA is applicable to treatment, storage and disposal of hazardous
waste generated after 1980. Because soil excavation and backfilling will occur within an Area of Contamination
(onsite, in the same location, etc.), waste is not being generated and, therefore, RCRA is not applicable.. Because
there is the possibility that material that is remaining within this AOC would be hazardous waste based upon its
characteristics if it were generated, EPA could determine that RCRA Subtitle C requirements, including
requirements for an impermeable cover (to prevent leaching) were relevant and appropriate (c. 21E does not
incorporate the concept of relevant and appropriate). However, because this area is not a drinking water source
and because lead was not found in groundwater sampling, EPA would determine that these requirements were not
appropriate. As aresult, RCRA Subtitle C requirements would not be identified as relevant and appropriate '
requirements under CERCLA. A hybrid cap which prevents direct contact would then be appropriate, along with
property use restrictions and long-term monitoring and maintenance requirements. See EPA guidahce “RCRA
ARARs: . Focus on Closure Requirements”, OSWER Dir. 9234.2-04FS (October,.1989). :
- ___ ___________ ]
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(See the Commonwealth’s response to USEPA June 23, 2012 _TSCA-ReIated Questions for additional
details.)

The cover placed on the CDF and upland area shall function as a barrier to direct contact exposure to the
contaminated soil. Given the heavy loads anticipated on the terminal, an asphalt or concrete cap is not

" deemed feasible. Such load will result in surface cracks. Therefore, the cover shall consist of, at

. minimum, three feet of Dense Graded Aggregate which is a mixture of gradations of aggregates, and’
shall be consistent with the attached TSCA Determination (see Appendix J(1) of this Draft
Determination). Small parts of this proposed terminal may be paved for access driveways, equipment
pads and hardstand areas. The site will be graded SO that sheetflow is toward the permanent catch
basins. : '

‘Cc‘)mpaction of the filled area and the adjacent upland portion of the main part of the terminal will be
necessary to support the anticipated héavy loads prior to installing the cover. (The design supports a
uniform live load of 20 tonnes (metric tons) per square meter or approximately 4,098 pounds per square
foot.) Vibration and conventional methods will be used for compaction. The area wnII then be graded
and capped as described above.

The ancﬂlary properties shown on Attachment D to the Commonwealth’s fune 18, 2012 submittal will
require some work in order to make them viable for use of the CDF to support the wind industry. One
property with existing overhead restrictions (Map 31, Parcel 234 — oWned.by N.B. Radio, Inc.) will only
be used as a laydown area for wind industry equipment and will not be used for pre-assembly of wind ‘
,turbines“c')r loading of equipment onto vessels. In addition, one of the properties in.configuration A (S_ée
Attachment D of the June 18, 2012 Commonwealth submittal) has a wetland present; if this '
configuration is incorporated into the terminal site, further evaluation of the wetland ifnpacts and
appropriate mitigation will be necessary. : - ’

Performance Standards .

" The Commonwealth has collected water column samples to provide pre-dredged conditions at the
proposed location of the Project to assess potential contamination in the water column that may affect
the water quality from Project activities. (See Appendix 36 of the Commonwealth’s January 18, 2012
submiftal.) Turbidity monitoring will be.performed around all dredging, capping and bulkhead
construction work locations. Silt curtains will be required around any capping, dredging, or other in-
water work between January 15 and June 15 of any year to protect fish windows. Silt curtains will also
be required at all times around any filling area that is not completely enclosed (such as behind the
proposed bulkhead). Water Quality performance standards, which represent the minimum actions that
must be taken, are attached to this Draft Determination as Appendix C. Should these performance '
standards be exceeded, engineering controls that, at a minimum, will include use of silt curtains and
absorbent booms, will be implemented. If performance standards are still exceeded, the work will stop
until the problem is addressed in a way to prevent further exceedences. See also Appendix E for
additional standards relating to dredging and disposal.
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An air monitoring program will be conducted throughout the construction process for land-based work
and an air monitoring plan, consistent with Appendix A (Minimum Air Monitoring Plan Requirements)
and the TSCA Determinations for this proposed Project, shall be submitted to EPA. At a minimum, four
air monitoring stations will be established around the land-based construction area with daily
measurements of particulate matter. Air monitoring results will be made available to the surrounding
communities. Best management practices such as keeping exposed soil surfaces treated or wet,’
covering soil piles and uhconSoIidated materials when not in use, and providing enclqsed areas for fine
materials will be included for dust suppression. Stationary emergency or standby engines installed at
the construction area as well as construction equipment shall meet state and federal emission standards
including the use of ultra low sulfur diesel fuel. Noise levels will be controlled through the use of
mufflers and time of day operating restrictions. To the extent practicable, measurements will be
collected daily for noise along the boundary of the land-based construction area and will be reported to
the surrounding communities. See further discussion of these measures on pages 45-49 of the
Commonwealth’s June 16, 2012 submittal.

Prior to the start of construction, the paleosol areas will be marked and no equipment will be allowed
‘'within or floating above this area. Further, no dredging or other work activities will take place within
100 feet of this area without a temporary excavation support (anticipated to be in the form of sheet

pilling to support the paleosols.) '

Best management practices will be usedlduring construction of the proposed marine terminal. Solid
waste will be disposed of in portable dumpsters and transported offsite to a licensed municipal disposal
facility. Supply and storage areas will be covered when not in use. Materials likely to be stored on the
proposed termina! include wood, construction material, sheet piles, lubrication products, oil and grease,
gas, paint, Coating material and construction equipment. A decontamination area with a temporary
polyethylene liner will be established near the construction entrance with hay bales and silt fencing in
place downgradient of the decontamination area. This area will be inspected daily and cleaned as ‘
necessary. o . '

Stockpiled clean dredged material to be used as fill for the CDF or the upland area that is left for more
than 15 days, shall be treated with air dried wood chip mulch or seeded with perennial fescue-grass. *
For upland work, silt fencing will isolate excavated, stockpiled soil. Soil piles with slopes greater than
10% will be surrounded by a berm and.swale system. Stockpiled material associated with the upland
excavation and backfilling left for more than 7 déys shall be treated with air dried wood chip mulch or
seeded with perennial fescue-grass. ' ' ‘

Stormwater will be managed according to a Storm Water Pollution Prevention Plan (SWPPP )that will be
finalized in the design documents. The stormwater system will be designed and operated to ensure
discharges from the proposed CDF do not cause or contribute to a violation of water quality standards.
The focus of the program will be to control erosion and sedimentation resulting from movement of large
quantities of earth material and to control runoff from the clean, dredged material used as fill.

2 nits June 29, 2012 submittal, the Commonwealth rescinded the use of tackifiers and polymer emulsions as
stabilizing measures for stockpiled soil that was presented in its January 18, 2012 submittal.
m
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_In general, stormwater will be rerouted around the construction area using swales, diversions,
checkdams and temporary sediment basins. Sediment and erosion controls will prevent sediment
runoff into the Harbor waters W|thout prior-treatment for suspended solids and other TMDL limits.
Outfalls in the northern portion of the proposed CDF will be extended through the new sheet pile wallto -
en_sure stormwater does not discharge into the bulkhead area. Existing pipelines will be modifiéd and
strengthened or replaced as necessary to accommodate loads from filling, storage, truck traffic and
._heavy equipment, including the 600 ton cranes needed to transfer wmd turbine equipment on and off
the proposed CDF from and back onto vessels waltlng along the bulkhead

An Activity and Use Limitation pursuant to M.G.L. c. 21E will be recorded for the entire filled-and upland
area of the terminal, Any development or activity on the proposed CDF shall be designed, implemented
and maintained in @ manner to prevent any release or exposure to any material contaminated with PCBs
at greater than 1 ppm concentration. Institutional controls will be.implemented that prohibit use or-

_contact with groundwater, that prohibit activities that would adversely affect the cap, and that prohibit
any land use activities that were not considered as part of the TSCA determination. Once completed,

the Commonwealth will secure a M.G.L. c.91 license as well as other regulatory permits for use of the
CDF. ' )

Mitigation Measures

To compensatlon for impacts caused to resource areas, the Commonwealth is requwed to implement
the foIIowmg mitigation measures: )

1. Creation/enhancement of 4.47 acres of intertidal habitat and 14.91 acres of subtidal habitat
south of the hurricane barrier in the area of the Superfund pilot cap;

2. Creatlon/enhancement of 1.9 acres of a combination of successional marsh ina tldaI trlbutary
along the western end of the hurricane barrier;

3. Creation of 22.73 acres of winter flounder habitat in the Outer Harbor

4. EPA recommends reseeding of 24,542,803 shelifish over 10 years given the expected 40%
survival rate; and

5. Completion of Tern Monitoring Program

Addition of clean sand to existing Supérfund pilot cap located south of hurricane barrier to create or
enhance 19.38 acres of aquatic habitat:" This mitigation will consist of creation/enhancement of 4.47
acres of intertidal habitat and 14.91 acres of subtidal habitat through the placement of suitable dredged
material outside the Harbor, adjacent to the hurricane barrier between the barrier and the existing
Superfund pilot cap®. This mitigation creates intertidal and subtidal areas with clean sand generated
from dredging activities while simultaneously capping and isolat_ing sediments with less than _16 ppm

% page 6 of the 1998 ROD identified two areas located just south of the hurricane barrier in the outer harbor as
containing sediment with PCB concentrations greater than the lower harbor cleanup level of 50 ppm and
determined that these areas would be addressed on an interim basis as part of the remedy. A pilot underwater
cap was pIaced in 2005 over one of the areas of contaminated sediment to evaluate the performance of an
underwater cap in the outer harbor. See Figure?7 for location of the cap Addltlonal information about the pilot

~ underwater cap may be found at www.epa.gov/nbh. '

o ]
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PCB contamination. This will enhance spawning and foraging areas for winter flounder, scup, black sea
bass and wmdowpane flounder, shellfish habitat; and horseshoe crab habitat. See Attachment Aofthe .
Commonwealth’s June 29, 2012 submittal for engineering plans for this area.

" Hurricane barrier vegetated swale rehabilitation and restoration: Conditional'upon the U.S. Army Corps
of Engineers’ concurrence, in accordance with 33 U.S.C. § 408 that the channel design will have no
adverse effect on the operation of the Hurricane Barrier, this mitigation will consist of
creation/enhancement of 1.9 acres of a combination of successional marsh area (mudflat, low marsh
high marsh, and transitional area) within the tidal tributary area behind the hurricane barrier between
Cove and Gifford Streets. This involves removal of some of the PCB contaminated sediment that has

* filled the tributary, disposal of that material in CAD cell 3 and capping the area with clean material and
grading to prevent direct contact with the remaihing residual impacted sediment. Replanting with

- native wetland plants and installation of a public access walkway/bike path adjacent to the newly
created marsh area will also be part of this mitigation measure. A monitoring program will be
implemented to protect against invasive species. This mitigation measure will enhance the hydraulic
capacity of the tidal tributary to transbort stormwater from behind the Barrier.and will enhance '
spawning and foraging areas for winter flounder, scup, black sea bass and windowpane flounder, and -

_enhance foraging area for avian wildlife identified within the resource delineation. See Attachment A of ‘
the Commonwealth’s June 18, 2012 submittal for plans end cross—sections~for these mitigation activities.

Creation of 22.73 acres of winter flounder habitat in Outer Harbor:** This measure consists of fillinga =
relative depression west of the Federal 'Channel, immediately north of the Butler Flats lighthouse. The
eastern edge of the area to be filled (the edge ciosest to the channel) is 90 feet from the western '
boundary of the Federal Channel. Clean navigational dredged fill will be placed in this area to raise the
elevation from -20 MLLW to a depth of approximately -16.4 MLLW. .

Shelifish seeding: To compensate for the approximately 9,817,121 shellfish lost during filling and/or
dredging operations, the seeding proposed is designed to provide between 1,000,000 and 2,000,000
seed per year for the next five to ten years in order to provide approximately 9,817,121 seed for this
project. See Attachment E of the Commonwealth'’s June 18, 2012 submittal and Attachment A of the
June 29, 2012 submittal for engineering plans for this area. Given the expected 40% survival rate, EPA
recommends réseeding of 24,542,803 shellfish over 10 years to replace 9,817,121 impacted shellfish.

Completion of the Tern Monitoring Program: The Commonwealth is proposing a survey to confirm the
presence of foraging habitat as well as tern Use of the area. As terns are migratory.'birds,v the best time
to conduct the survey would be from May to mid June timeframe with boat transects completed once
every 2 Weeks to count the type and number of terns flying over the transect. If this proposed Project is
approved, the Commonwealth ahtieipates conducting the survey 4during the Spring/Summer of 2013.

Acreage proposed for Winter Flounder habitat was increased from the original 17.73 acres presented by the
Commonwealth in its January 18, 2012 submittal to the present 22.73 acres in its June 18, 2012 submittal. The
additional mitigation was added to compensate for the potentlal federal channel dredgmg and potential widening
and deepening of the deep draft channel; however, because this additional work is uncertain at this time, there is
no commitment from the Commonwealth to perform this increased mitigation work. i
e S—
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CERCLA Requirements - .
The proposed Project complies with CERCLA § 121:
The Proposed Project is'Protect/fve of Human Health and the Environment

As described more completely in Sections V and VI of the 1998 ROD, EPA found that PCB
contamination to result in unac‘ceptable risks to human health and the environment. The biggest
human health risk was found to be from frequent (e.g., weekly) ingestion of local seafood, although
unacceptable risks were also found from frequent humah contact with PCB-contaminated shoreline

_sediments or soil. Ecologically, EPA’s in\}estigations concluded that the harbor’s marine-ecosystem is
severely damaged from the widespread sediment PCB contamination. Dredging and isolation in CAD
cells, with eventually capping, will much more quickly sequester'approximately 240,000 cubic yards of
PCB contaminated sediment that would likely not be addressed by the Superfund dredging, depending
on the concentrations (Superfund cleanup levels are 50 ppm PCBs for the lower harbor and salt-
marshes; 25 ppm for beachcombing bareas; and 1 ppm for residences®). The great majority of PCB
concentrations in sediment in the proposed Project aréa are below 50 ppm. Dredging will also remove
heavy metals in sediment that are co-located with PCBs. ‘These actions enhance the 1998 ROD by
further reducing the likeIAihood of a direct contact and incidental ingestion of contaminated sediment
along the existing beach area. In addition, dredging and isolation of the contaminated sediment'in

. intertidal and subtidal areas removes the availability of PCB contamination to aquatic life, particularly

' those that bioaccumulate PCBs which has led to the Site’s risk from consumption of fish. See Sect|on Vi

of the 1998 ROD for a more detailed discussion of the Superfund site risks.

In addition, although it will be conducted independently by the Commonwealth through its state
cleanup program, the upland remediation work will address soil contaminated with PCBs and other
contaminants that would not otherwise be addressed in the forseeable future if this proposed Project
- did not occur. PCBs greater than 25 pp'm in soil will be excavated and disposed offsite; remaining
contaminants will be capped with a state and-TSCA-compliant engineered barrier to prevent direct
contact with contamination. '

Both the CADs and the upland caps will be remain protective through long-term operation and .
monitoring plans, and through land use and navigational restrictions as necessary. -

The Proposed Project Utilizes Permanent Solutions and Alternative Treatment or Resource
Recovery Technologies to the Maximum ‘Extent Practicable

The proposed Project prpvidés.a permanent solution to the widespread and persistent PCB
contamination in the lower harbor sediment. CADs (and the CDF to the extent any remaining sediment

32 The 1998 ROD also includes a cleanup level of 10 ppm for the upper harbor subtidal and mudflat sediment.
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after dredging the CDF footprint.is c'ontamin‘ated)bpermanently isolate these sediment from human and
~ environmental receptors by containing them in perpetuity using a safe and protective technology.®

The Proposed Project Does not Satisfy the Preference for _Treatrhent as a Principal Element

The proposed Project does ndt use treatment of the PCB-contaminated sediment as a principal element.
Protection against site risks posed by these sediments (particularly aquatic éxposure and seafood
‘consumption resulting from bioaccumulation in fish tissue) is provided by removing and permanently
isolating them in CADs (and to the extent there is contaminated sediment left in the CDF footprint after

" dredging) in a CDF. Treatment of the dredged sediment is not necessary since CADs - are protective
whether or not sediments contained within them are treated. Treatment would add additional short
term risks due to the material handling and emissions that would result and, although not calculated for
this proposed Pro;ect treatment would likely add significant cost to this project without added
protectlveness o . : ;

The Proposed Project is Cost‘Effective

The Commonwealth has not provided cost information that would enable EPA to analyze the cost-
" effectiveness of this particular proposed Project; however, no Superfund money will be used to finance
the proposed Project. ‘

The Proposed Project Attains ARARS .

A detailed discussion of how this proposed Project complies with ARARs follows below. ‘

Significant Substantive Requirements

Because EPA has integrated the State Enhanced Remedy into the 1998 ROD, this proposed Project must
comply with §121(d) of CERCLA* and §300.450 of the NCP which requires the work to meet the

* EPA recently issued an Explanation of Significant Differences to the 1998 ROD in which it selected use of a CAD
for certain dredged sediment in the lower harbor and the southern part of the upper harbor. In that document
EPA presented its basis for finding that CADs are safe and protective. See March 2011 Final — Fourth Explanation
of Significant Differences for Use of a Lower Harbor CAD cell (LHCC), New Bedford Harbor, Superfund Site, Operable
Unit #1, New Bedford, Massachusetts. All the administrative records for the New Bedford Harbor Superfund site
are incorporated by reference into this administrative record and are also available at the New Bedford Public
L|brary, EPA’s Superfund Record Center and www.epa.gov/nbh.

* EPA did investigate various treatment technologies for the significantly more contammated sediment dredged .
from the upper harbor hot spot area. Based on community concerns about air emissions from the various
treatment technologies and costs, EPA’s 1999 Amended Record of Decision selected offsite landfilling at an
approprlately licensed facility. See the Amended Record of Decision for the New Bedford Harbor Hot Spot,
Operable Unit 2, issued April 27, 1999. All the administrative records for the New Bedford Harbor Superfund Site
are incorporated by reference into this admlnlstratlve record and are also avallable at the New Bedford Public
L|brary, EPA’s Superfund Record Center and www.epa.gov/nbh.

% Under Section 121(d){1) of CERCLA, [rlemedial actions selected under this section or otherwise requwed or

- agreed to by the President ...-shall attain a degree of cleanup of hazardous substances, pollutants, and
e 0000000000000 000 @ e ]
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substantive requirenﬁents of all applicable or relevant anAd appropriate regulations (ARARs).*® Simply
described, an applicable requirement is a cleanop standard, standard of control and other substantive
environmental protection requirements, criteria or limitations promulgated under Federal or State law
that specifically address a hazardous substance, poilutant, contaminant, remedial action, location, or
other circumstance at a CERCLA site. Relevant and appropriate requirements are those cleanup
standards, standards of control, and other substantive environmental protection requirements, criteria,
or limitations promulgated under Federal or State law that, .while not “applicable” to a hazardous -
substance, pollutant contaminant, remedial action, location, or other circumstances at a CERCLA site,

: address problems or 5|tuat|ons suff|C|ently similar to those encountered at the CERCLA site that their use
is well suited to a particular site.* 'In addition, there are non- promulgated advisories or guidance issued
by Federal or State government that are not legally binding and do not have the status of potential
ARARs. However, in many circumstances this material, referred to as non-promulgated but “To Be
Considered” (“TBC”), will be considered along with ARARs as part of the sit risk assessment and may be
used in determining the necessary level of cleanup for protection of health or the-environment.*®

Tables reflecting the federal substantive requirements for this proposed Project are presented in Table 2
of this Draft Determination. A summary ofth'e more significant federal requirements follows below.
Appended to this document, as noted, are more detailed descriptions of these requirements and actions
to be taken to comply'with the requirements. '

State ARARs were identified by the Commonwealth in a submittal provided to EPA on June 18, 2012.
That submittal supplemented and.-updated prior submittals of the Commonwealth that identified state
substantive requirements. Copies of these submittals are included with this Draft Determination as
Appendix D. ‘ ' i ‘ '

Section 404 of the Clean Water Act (33 U.S.C. § 1344) .
Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. § 403) ~

Wetland Executive Order 11990

- Section 404 of the Clean Water Act prohibits the di;charge of dredged or fill material into waters of the ]
U.S. except in compliance with the requirements of the § 404(b)(1) guidelines (40 C.F.R. Part 230). In

contaminants released into the environment and of control of further release at a minimum which assures
protectlon of human health and the environment.

35ection 300.430 (e){9)iii)(B}provides that remedial alternatives “shall be assessed to determme whether they attain
applicable or-relevant and appropriate requirements under federal environmental laws....” Further, Sect|on 300.430 (f) (1)
(ii))(B) of the NCP provides “On-site remedial actions selected in a ROD must attain those ARARs that are identified at the time
of ROD signature or provide grounds for involving a waiver under Section 300. 430(f)(1)(n)(C) While ARARs for the
enhancement work were not identified in the Proposed Plan or ROD, it was made very clear in those documents and in EPA’s
response to comments that although no permits would be required, the enhancement work had to meet the substantive
requirements that a permitted facility must meet.

¥ CERCLA Compliance with Other Laws Manual: Interim Final, OSWER/EPA/540/G-89/006 (August 1988), p. 1-10.

*® Id. at p. xiv.
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particular, the guidelines prohibit, among other things, discharges into wetlands and other waters if
" .there is a practicable alternative to the proposed discharge which would have less adverse impacts on
the aquatic ecosystem. They also 4prohibit discharges that would cause or contribute to violations of
state water quality standards; jeopardize the continued existence of an endangered or threatened
species or result in the likelihood of the destruction or adverse modification of such species’ critical
habitat; or cause or contribute to significant degradation of waters of the U.S. Finally, they requ'ire all
appropriate and practicable steps to be taken to minimize potential adverse impacts of the discharge on
the aquatic ecosystem, including compensatory mitigation for any unavoidable impacts. After careful
review of the Commonwealth’s submittals and based on the information provided in those submittals,
EPA has tentatively determined that the Project satisfies the § 404(b)(1) guidelines provided that .
specified minimizing and mitigating measures are employed. EPA has similarly concluded that the
B Wetla'nd Executive Order has been satisfied. The basis for EPA’s determinations is set out in Appendix E
to this Draft Determination. EPA is specifically requesting public comment on EPA’s determination
that the Project represents the least environmenially damaging practicable alternative and that it
satisfies the other requiréments of the § 404(b)(1) guidelines.

Section 10 of the Rivers and Harbors Act prohibits the obstruction or alteration (including dredging) of
any navigable water of the U.S. unless it is determined that the activity is not contrary to the public
interest and otherwise complies with all applicable federal laws. EPA has considered all relevant factors
associated with the proposed South Terminal Project.and has preliminarily determined that the
proposed Project is not contrary to the overall public interest. EPA will need to conclude coordination -
with Federal and state resource agencies in several areas before a Final Determination can be made as

" to whether this proposed Project meets all requirements. '

For a more detailed discussion, See Appendix E to this Draft Determination.

Section 402 of the Clean Water Act, (33 U.5.C. § 1342)

Section 301 of the CWA, 33 U.S.C. § 1311, generally prohibits the discharge of pollutants into waters of
the U.S. except in compliance with various sections of the Act, including Sections 402 and 404, 33 U.S.C.
§§ 1342 and 1344. Section 402 authorizes discharges subject to the requirements of National Pollutant
Discharge Elimination System (“NPDES”) permits. Among the discharges regulated by the NPDES permit
program are certain storm water discharges, specifically those from regulated municipal separate storm
sewers systems (“MS4”); those associated with industrial activity as defined in 40 C.F.R. § 122.26(b)(14);
those associated with construction activity as defined in 40 C.F.R. § 122.26(b)(15); and those specifically
designated as needing a storm water NPDES permit under EPA’s residual designation authority. The
NPDES-regulated discharges at the South Terminal Project that are under consideration as part of the
State Enhanced Remedy (“SER”) are storm water dischérges associated with construction activities.
Operators of projects subject to EPA’s storm water construction regulations must comply with the terms
and conditions contained in EPA’s Construction General Permit (CGP). Based on the informatioh :
contained in the Commonwealth’s submission entitled State Enhanced Remedy in New Bedford, South
000t —————————————————————————————
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Terminal (January 18, 2012), EPA has tentatively concluded that if the construction dperations and
storm water management‘measures are undertaken as described, the storm water discharges should
meet the terms of the CGP. This tentative conclusion is conditioned upon the Commonwealth’s
updating and completion of its Storm Water Pollution Prevention Plan to address all of the elements of
the CGP no later than fourteen (14) days before land disturbing activities take place, and on the
Commonwealth’s implementation of the SWPPP consistent with the terms and conditions of the CGP.

For a more detailed discussion, see Appendix F to this _Dra_ft Determination.

Navigation and Navigable Waters, 33 USC 408

This statue makes it unlawful f‘or'any pefson to impair the usefulness of any sea wall, bulkhead, jetty,
dike, levee, wharf, pier, or other wor_k built by the United States, unless permission is granted based
upon a determination that such occupation or use will not be injurious to the public interest.

The Commonwealth, through a priVate contractor, evaluated the effects of dredging in the vicinity of the
hurricane barrier. After conducting a slope stability analysis, it was determined that dredging would not
_ have an adverse impact on the hurricane barrier. A copy of that analysis is attached to the
Commonwealth’s June 18, 2012 submittal as Attachment Z. "

_ The Corps of Engineers is reviewing the channel design to assure there will be no a'_dverse effect on the
operation of the Hurricane Barrier. EPA will coordinate with the Corps to make sure any concerns are
addressed before EPA’s final decision on the project.

National Historic Preservatlon Act, 16 U.S5.C. §470, 36 CFR Part 800

Section 106 of. the Nat|onaI Historic Preservation Act requires Federal Agencies, in consultation with
other interested parties, to consider the effects of their undertakings on historic properties prior to the
undertaking. To the extent that EPA’s issuance of this Draft Determination is considered a Federal
undertaking, EPA is required, after consultation, to determine what effect its tentative determination
could have on historic properties in advance of issuing its Final Determination. '

Two paleosol areas were found in the subtidal vicinity of the proposed Proje'ét. Both the State Historié
Preservation Officer (“SHPO”) and the Massachusetts Board of Underwater Archeological Resources
(“MBUAR”) requested that the Project planners consider alternatives to avoid adverse impacts to the
paleosol areas. In addition, EPA and the Commonwealth éngaged in consultation with the Wampanoag
Tribe of Gay Head (Aquinnah), and the Mashpee Wampanoag Tribe regarding these soils. In accordance
with comments from the consulting parties, the footprint of the proposed CDF was altered to avoid
f impacts to the paleosols. Neither the SHPO nor MBUAR have objected to, or raised concerns regarding,
the redesign of this proposéd CDF, and the Tribes have indicated that they are satisfied with the
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proposed redesign. -In addition, the Commonwealth and Tribes have agreed that the Tribes will be
provided with the opportunity to monitor construction activities.

A shipwreck was also identified in the subtidal portion of the Project. The SHPO and MBUAR have
. agreed that the shipwreck does not meet the Criteria of Eligibility for listing in the National Register of
Historic Places, and that no further investigation is warranted.

In addition to providing the Tribes with an opportunity to monitor construction activities, the
Commonwealth will take other s’tepé to limit or avoid adverse effects including having a suitably trained
archeologist on board dredging vessels-to monitor ground disturbing activities én_d to follow its policies
and procedures should unanticipated archeological resources or human remains be discovered.

An assessment of the original 12 acre upland area conducted in 2010 concluded that no additional
cultural resources background research or archeological subsurface investigation was necessary in the
upland area. Since completion of this assessmént, however, the size of the upland area has significantly
increased from 12 acres to approximately 21.4 acres to allow for additional lay down space. The -
Commonwealth has committed to undertake additional assessments, including archeological
assessments, as it finalizes the fully delineated site. '

EPA has reviewed all of the archeological investigatiohs concerning the areas projected to be impacted
by the proposed Project and considered the input of the consulting parties including the SHPO, MBUAR,
the Wampanoag Tribe of Gay Head (Aquinnah) and the Mashpee Wampanoag Tribe. In light of the
investigations, project design modification, determinations and conditions discussed above, it is EPA’s
intent to propose a finding of no adverse affect for the subtidal and intertidal areas as long as the

- Commonwealth agrees to abide by the conditions imposed by the Tribes. In accordance with the
applicable regulaﬁons, EPA will notify the consulting parties of this ﬁnding. If the SHPO and Tribes agree
with the finding or do not proVide a response within 30 days of its receipt, EPAVmay proceed with its
approval of the proposed Project. EPA cannot, however, conclude the Section 106 consultation process
in connection with the upland area until a final assessment of the entire area is combleted, and
consulting parties are appropﬁately engaged. '

For a more detailed discussion, see Appendix G to this Draft Determination.

~

Essential I_-'ish Habitat Assessment under the Magnuson-Stevens Aci‘, 16 U.S.C. § § 1851 et seq. 4

This Act establishes procedures designed to identify, conservé, and enhance essential fish habitat{(EFH)
for those species regulated under a federal fisheries management plan. Before a federal action is taken,
consultation with National Oceanic and Atmosphe'ricv Administration’s National Marine Fisheries
Service (NMFS) must be conducted.

The majority of the impacts to EFH habitat associated with this project will be temporary and reversible.
Ambient monitoring will be required to ensure that Performance Standards are met. Exceedances of
performance standards may trigger reduced dredging rates to ensure the protection of water quality..
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For the permanent impacts, the Commonwealth has developed a mitigation package that should.offset
the projected loss of winter flounder spawning habitat, salt marsh and intertidal habitat. An expanded -
shellfish reseeding effort consistent with that described above will be necessary to offset the losses -
associated with that resource. EPA has tentatively determined that impacts to EFH species will be
minimized and mitigated to the greatest extent practicable provided that the Commonwealth fully
implements all of the proposed minimization and mitigation measures described above.

‘ This EFH assessment is the first step in the required consultation process between the federal action
agency (in this case EPA) and NMFS. NMFS will review this document and may issue conservation
recommendations. EPA m'ay or may not adopt those recomrﬁen’dations, but if EPA chooses.not to ad'obt
any recommendation, EPA must provide a written explanation defending that-choice to NMFS. EPA'will
complete the consultation process before making a final decision on the project.

For a more detailed discussion, see Appendix H to this Draft Determination.

Fish and Wildlife Coordination Act, (“FWCA”) 16 U.S.C. §661-677¢

The Act requires consultation with the U.S. Fish and Wildlife Service (“FWS”) and the fish and wildlife
agencies of states to be undertaken for the purpose of “preventing loss of and damage to wildlife
resou_rcés." This process includes consultation which involves informal and formal participation in all
phases of project planning, construction, operation, and maintenance; reporting of findings and -
recommendations, which is the formal culmination of mandated surveys and investigations; and

. consideration and implementation, which, technically, are action agency activities but that may be
significantly influenced by FWS actions and continued participation in the planning and decision making
process. '

EPA closely coordinated with FWS regarding both the FWCA and the Endangered Species Act during its -
evaluation of the proposed Project. EPA’s tentative conclusions regarding potential impacts to fish and
wildlife from the project and pbtential mitigation measures are discussed on in sections 5, 6 and 7 of

~ Appendix E. EPA will consider any comments provided by FWS during the public comment period
regarding the Project and EPA’s Draft Determination as it formulates its final decision, consistent with
FWCA.

For a-more detailed discussion, see Appendix O to this Draft Determination.

\

Endangered Species Act, 16 U.S.C. §1531 et seq.
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Section 7 of the Endangered Species Act requirés EPA to ensure, in consultation with the U.S. Fish and
Wildlife Service (“FWS”) or the National Marine Fisheries Service (“NMFS”) that any action authorized by
EPA is not likely to jeopardize the continued existence of any éndangered or threatened species or

" adversely affect its critical habitat.

After identifying three species under the jurisdiction of FWS that may occur in the proposed Project
area, EPA initiated. informal consultation with FWS and provided it with EPA’s draft Biological
‘Assessment. The three species are the roseate tern (endangered), the piping plover and the ,
northeastern beach tiger beetle (both threatened species). EPA subsequently determined, and FWS has
informally confirmed, that the piping plover and the northeastern beach tiger ‘beetle are not in the
project area. EPA is awaiting final'written confirmation from FWS. ‘EPA has completed a final Biological
Assessment of the potential effects of the construction and long-term operation of the proposed Project
on the roseate tern and, for the reasons discussed in the final Biological Assessment, EPA has concluded
that while the proposed Project may affect the roseate tern, the Project is unlikely to adversely affect
the species.

EPA also identified the Atlantic sturgeon, an endangered species under the jurisdiction of NMFS, which
has the potential to occur in the Project area and may be adversely affected by the proposed action.
EPA is currently seeking additional technical assistance from NMFS and is in pre-consultation analysis
with it. In that process, EPA and NMFS are discussing time of year restrictions, project sequencing
options, and mitigative dredging tech'niqUes which could greatly lessen or eliminate any potential
adverse effects to the species. In the near future, EPA will enter informal consuItaﬁon_With NMFS which
will include preparation of a Biological Assessment. '

For a more detailed discussion, see Appendix | to this Draft Determination.

Toxic Substances Control Act (TSCA), 15 U.S.C §2601 et seq. .
40 CFR §761.61 PCB Remediation Waste

TSCA, and its implementing regulations at 40 C.F.R. Part 761, regulate the manufacture, processing,
distribution in commerce, use, cleanup, sté_rage, and disposal of PCBs. In particular, § 761.61(c)
provides cleanup and disposal options for PCB remediation waste, as defined in §761.3, through a self-
implementing procedure, through performance-based disposal, or with a risk-based approval issued by
EPA. A risk-based approval requires a determination by EPA that the proposed method will not pose an
unreasonable risk of injury to health or the environment. The Commonwealth has determined that the
PCB-contaminated soi'! and sediment to be excavated, dredged and disposed meets the definition of PCB
remediation waste as defined in §761.3 of TSCA. As such, this soil and sediment are regulated for
cleanup pursuant to § 761.61(c). '

Based on information provided by the Commonwealth, EPA has made a draft determination that the
proposed method of excavation and disposal of the proposed upland soils and dredging and disposal of
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~ certain PCB-contaminated sediment, including dredging and disposal activities relating to CAD cell 3, all
of which are included in the proposed South Terminal Project, does not pose an unreasonable risk to
human health or the environment as long as the conditions set out in the TSCA Determination attached
as App'endixJ(l) to this Draft Determination are met. The activities covered by, and the conditions
contained within, this TSCA Determination are more fully described within Appendix J(1).

'In addition, EPA is proposing to modify an existing TSCA Determination issued on November 12, 2008, as
modified on June 18, 2010, to include"dredgin'g and disposal of PCB- contaminated sediment dredged
from within the footprint of CAD cell 3 and from the tidal tributary adjacent to the hurricane barrier into
exrstmg CAD cell 2: Based on the information: prowded by the Commonwealth, and provuded the
condltlons in this Second Modlflcatlon to the November 12, 2008 TSCA §761. 61(c) Determination are
met, EPA is determmmg that disposal of CAD cell 3 sediment and tidal tributary sediment into CAD ceII 2
does not pose an unreasonable risk to human health and the environment. The activities covered by,

_and the conditions contalned within this mod|f|ed TSCA Determination are more fully described wrthm :

Appendlx 1(2).

EPAs asking _for's.pecific public comment‘on these two proposed TSCA §761.61(c) determinations. '

Clean Air Act, 42 U.S.C. §7506(c), 40 CFR Part 93, Sobpart B .(Genera_! Conformity‘Rule)
42 U.S.C. § 7412, 40 CFR Parts 61 and 63 (NESHAPs). . - -

. EPA's General Conformity Rule, 40 CFR Part 93, Sobpart B, implements section 176(c) of the Clean Air
Act for non-attainment areas and maintenance areas. It requires that federal actions, unless exempt,
‘conform with the federally approved implementation plans. EPA has analyzed the impacts on air quality
associated with the construction of the South’ Terminal Project for conformity applicability pursuant to
that General Conformity Rule. ' EPA has determined that such |mpacts will not exceed de minimis levels
‘of direct or indirect emissions of a criteria pollutant orits precursors ‘and are exempted by 40 CFR-
93.153. * Anylater indirect emissions are generally not within EPA's continuing program responsibility
- and generally cannot be practicably controlled by EPA. For these reasons a .conformity determmatuon is
. not requwed for EPA's authorization of this prOJect :

If the project involves any‘activities that would be covered under 40 CFR Parts 61 or 63 (NESHAPs), then
* the proponent will be required to comply with the applicable NESHAP.

'See Appendix A to this.Draft Determination for minimum air monitoring reqdirements.v

® EPA has determined that the: output of NOx and VOCs produced durlng construction of the CDF are below de minimis levels
based on the type of equipment to be used, the 9 month construction time frame, and the amount of hours each piece will run
per day. The calculated NOx output is approximately 27.70 tons {per calendar year) and approximately 1.3 tons per calendar
years of VOCs.
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Executive Orders and Policies -

Pursuant to EPA guidance, “In addltlonal to legally binding Iaws and regulations, many Federal and state
environmental and public health agencies.. develop criteria, advxsorles guidance, and proposed
standards that are not legaily binding, but that may provide useful information or recommended

* procedures.” These”to-be—considered" (TBCs) materials are meant to complement the use of ARARs,
not to compete with or replace them . TBCs are not legally enforceable and therefore are not ARARs.
Their identification and use are not mandatory TBCs can also include Executive Orders. Executive
Orders differ, however, from other TBCs in that they are orders of the President to all Executive Branch

“employees, so that even though they are not ARAR under CERCLA they should be complied with.*?

" Following is a list of significant federal Executive Orders that ha\(e been identified as TBCs for the

proposed Project. -

- Fi loodplam Management Executive Order, Executive Order 11988
EPAis askmg for specnfic public comment on the followmg proposed determmatlon

Executive Order 11988 setting out requurements for federal agencnes in the management of floodplain
issues was issued on May 24, 1977 in furtherance Ofthe National Environmental Poliey Act of 1969,
among other federal statutes, “in order to avoid to the extent possible the long and short term adverse
impacts associated with the occupancy and modification of roodpiains and to avoid direct or indirect
support of floodplain development whenever there is a practicable alternative.” Each agency has a
responsibility to evaluate the potenti_al effects of any actions it may take in a floodplain; ... reflect
consideration of flood hazards and floodplain management; and to prescribe procedures to implement
the policies and requirements of this Order. EPA’s issuance of this Draft Determination may be
considered a federal action. Before taking action, each agency’shall determine (1) whether the
proposed action will occur in a floodp_lain; (2) if so, consider practicable alternatives to avoid adverse
effects and incompatible development in the floodplain; (3) prior to taking action, design or modify its
action in order to minimize potential harm to or within the fl00dplain and act to restore and preserve-
the natural and beneficial values ofthe roodealn and (4) provide opportunlty for publlc comment

The South Terminal Project mcludes activities that afféct or result in the occupancy and modlflcatlon of
the floodplam The Commonwealth calculates that construction of the South Terminal Project will result
in the'loss of 27.33 acre-feet of flood storage due to filling within the footprint of the CDF. This
re'pr,esents a rise of approximately 0.156 inches in water levels during a flood event. As a result, Execu-
“tive Order 11988 (Floodplain Management) requires EPA to make a determination that there is no
practicable alternhative to locating the'CDF in floodplains. After reviewing other alternative locations,

“ See “CERCLA Compliance with Other Laws Manual: Interim Final”, EPA/540/G-89/006 (August 1988), p. 1-76.
* See “Considering Wetlands at CERCLA Sites”, EPA A540/R 94/019 (May 1994) p.11. ‘

_ “1d. at p. 2. .
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EPA has determined that, given the use of the CDF as a marine terminal to support the offshore wind
industry and the required criteria to support that use, there is no practicable alternative to occupancy
and quification of the floodpl'ain inside the hurri;ane barrier in the south terminal area. While the
Commonwealth does not believe this impact to be signifiéant”, it haé'iden'tified‘the planned Marsh
Island restoration project as providing mitigation for this loss of flood storage capacity.** The planned
work at Marsh Island will fesult in‘an increase in flood storage capacity of 39.67 acre-feet, which is more
than enough to compensate for the anticipated 27.33 acre-feet loss from construction of the South )
Ter.minal project. The beneficial floodplain values identified for the area affected by this project are
flood pfeyention. As a result, the Commonwealth’s promised mitigation project, that primary beneficial
_\)alue will be restored. ' ' ‘

For a detailed discussion, see Appendix L to this Draft Determination.

Executive Order 12898 - Federal Actions to Address En vironm_ental Justice in Minority Populations
and Low-Income Populations, 59 Fed. Reg. 7,629 (Feb. 16, 1994)

This'federal Executive Order requires, to the greatest extent practicable, that each Federal agency
' identify and address, as appropriate, disproportionately high and adverse human health or
environmental effects of its programs, policies, and activities on minority populations and low-income
populations in the United States. ‘ -

The CommonW'eaIth has identified certain areas located within oraIOng the truck access route (Route
18).as'environmental justice areas. EPA agrees with this assessment. MassDEP then considered the
existing and potential traffic, noise, and air.impacts to these areas and determined the proposed
Project’s additional traffic, noise and air impacts are expected to be minimal, and therefore, are not’
expected to have disproportionately high and adverse human health or environmental effects on

_ minority or low-income populations. EPA feels that MassDEP appropriately evaluates the impacts to
environmental justice populations. A Construction Management Plan (CMP), including air and sound
monltorlng will be required in order to minimize constructlon reIated impacts. '

For a detailed discussion, see Potential Communlty Impacts on page 8 and Appendlx M to thlS Draft .
Determination.

* EPA, through its own discretion, consulted with FEMA about these impact of flood storage loss to New Bedford
Harbor FEMA did not believe the loss was significant.

* The Marsh Island restoration project is outside the scope of this proposed South Termmal Project. EPA has not
received any information from the Commonwealth to indicate that the flood storage created by the Marsh Island
restoration project has been identified as a floodplain mitigation measure for any other activity in New Bedford
Harbor. Attachment B to the Commonwealth’s June 26, 2012 submittal contains plans for the Marsh Island
restoration project. '
S
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Executive Order 13112 Invasive Species

This Executive Order di'rects federal agencies to review their actions to enhance the control and
management and prevent the spréad of invasive specie§ To the extent that EPA’s issuance of this Draft
Determination is considered a Federal undertaking, EPA has conducted a review of the proposed Project.
to determme its impact on controlling and prevent the- spread of invasive species.

EPA recommends a post—construction bulkhead monitoring plan to detect the presence of new invasive
species that may colonize the Harbor waters. An invasive species management plan to protect against
invasive species in the swale mitigation measures has been developed by the Commonwealth and is
included in Attachment P to its June 18, 2012 submittal. EPA has recommended changes in that plan.

See Appendix N and Section 7.3 of "Appendi'x”E for further discussion.

END
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Flgure 1
Map of Proposed Work Components .
(Second map attached to show existing upland asphalt cap
- in white strlped area)
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| Figure 2
| Map of Geographic Areas of
the New Bedford Harbor Superfund Site
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S Figure 3 .
Map of New Bedford — Fairhaven Designated Port Area
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, Figure 4(a)
Map of Proposed Configuration A for Ancillary Property
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. Flgure 4(b)
Map of Proposed Conﬁguratron B for Ancrllary Property
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Figure S
Maps of Resource Areas
(including Paloesol and Shipwreck)
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Figure 8. Location of Wreck Site in Relation to Existing Shorelines and Bulkheads.

PHASE II INVESTIGATION OF TARGET M4/S5
PROPOSED SOUTH TERMINAL MARINE INFRASTRUCTURE PARK
NEW BEDFORD, MASSACHUSETTS



'EPA Draft Determination for the Proposed South Terminal Project
New Bedford Harbor State Enhanced Remedy

, Flgure 6
Map of Potentlal Federal Channel Dredging
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| Table 1 |
Volume of Material to be Dredged



, .Materia| to be Dredged
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Destination of % g . - . i} 3 o 5 %
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" Stormwater, ' '
Drainage Swale
Mitigation Area: - - - - 3,500 - 3,500
OU-3 Hot-Spot :
Capping Mitigation
Area: - - - - - - 95,500 - - 95,500
Disposal Offshore at : i
CCDS/RISDS: - - - - - - - - 199,500 | 199,500
Winter Flounder
Mitigation Area: - - - - - 12,000 17,500 - 123,500 | 153,000
New Bedford
Marine Commerce
Terminal: - - - - - - 142,000 - - 142,000
Former Dartmouth
Finishing Site: - . - - : - 41,000 - - 41,000
Capping of CAD Cell _
#1: - - - - - 27,500 - - - 27,500
Disposal at CAD Celll . :
’ #2: - - - 2,500 - - - 35,000 - 37,500
Disposal at CAD Cell o
#3: 8,600 10,500 2,000. - 188,500 - - - - 209,600
Capping of Borrow i
Pit CAD Cell: - - - - - 25,500 - - - 25,500
Totals: 8,600 10,500 2,000 2,500 65,000 | 299,500 35,000 323,000 | 934,600

188,500
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Ma]or Federal Substantlve Requirements
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] Table 2
New Bedford Harbor State Enhanced Remedy
Major Federal Substantive Requirements
“Féderal Requirement'- - .- 7 ‘Status" - - -] ©o"Qynopsis. i mxil- C07 - Action tosbe Taken v Tl
Clean Water Act, Sec. 404 (33 Applicable Prohibits discharges of dredge After careful review of the
U.S.C §1344), 40 C.F.R. Part ' ‘ or fill material into waters of the | Commonwealth’s submittals and
230, Section 404(b)(1) U.S. except in compliance with | based on the information provided
Guidelines for Specification of the requirements of the § in those submittals, EPA has
Disposal Sites for Dredged or 404(b)(1) guidelines. tentatively determined that
Fill Material (40 C.F.R. Part 404(b)(1) guidelines will be met.
230, 231 and 33 C.F.R. Parts
320-323) : : o S - : ,
Rivers and Harbors Act of Applicable Prohibits the obstruction or After careful review of the
1899, (33 U.S.C. §403 et seq., ' alternation of any navigable Commonwealth’s submittals and
33 C.F.R. Parts 320-323) water of the U.S. except as based on the information provided

Section 10 authorized after a finding that in those submittals, EPA has:

the activity is not contrary to the | tentatively determined that.the

' , public interest. Project meets these requirements

Clean Water Act, Section 401 - Applicable Requires a state Section 401 Certification/conditions provided by
Water Quality - Certification - . water quality certification to the State and will be followed

ensure the project will comply during project implementation.

with state water quality . ‘

standards for any activity that

may result in a discharge to

- : navigable waters of the U.S. .

Section 402 of the Clean Water Applicable Section 301 of the Clean Water | The Commonwealth will implement

"' This Table includes all maJor federal substantive requirements (ARARs/TBCs) related to this Draft Determmatlon Additional federal requirements have also
been identified and are included in the Administrative Record for this Project. State substantive requirements are referenced séparately in the Administrative
Record and can also be found in Appendix D to the Draft Determmatlon Finally, some federal requirements are implemented by the State. These are

referenced in the Administrative Record
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| Major Federal Substantive Requirements

Table 2

Act, 33 U.S.C §1342
(Stormwater)

Act, 33 U.S.C. § 1311, generally
prohibits the discharge of

_pollutants into waters of the

U.S. except in compliance with
various sections of the Act,
including Sections 402 and 404,
33 U.S.C. §§ 1342 and 1344.

a Storm Water Pollution Prevention .
Plan (SWPPP) which documerits the
operation of the site and compliance
with the substantive requirements of
a Construction General permit.

| Toxic Substances Control Act
"| (TSCA), 15 U.S.C §2601 et
seq. :
PCB Remediation Waste (40
C.F.R. §761.61(c))

Applicable

This section of TSCA provides
risk-based cleanup and disposal -

“options for PCB remediation

waste based on the risks posed
by the concentrations at which
the PCBs are found.

EPA has tentatively determined that
disposal of material unsuitable for
ocean disposal generated from

| navigational dredging and

mitigation measures into CAD cells
2 and 3 will not pose an
unreasonable risk to human health
or the environment as long as
certain conditions are followed. A
draft TSCA determination is
included in EPA’s Draft _
Determination for CAD cell 3; EPA -~
proposes to modify the existing
TSCA determination for CAD cell 2
and has included a draft in its Draft
Determination. (Although the
upland remediation will be
performed independently under the
state cleanup program, EPA has
included a draft TSCA.
determination for upland disposal of
PCB remediation waste within the-
upland portion of the terminal and
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Major Federal Substantive Requirements

Table 2

‘the CDF.)

7412, 40 CFR Parts 61 and 63
National Emissions Standards
for Hazardous Air Pollutants

Applicable/Potentially
‘Relevant and Appropriate

emission standards for specific

air pollutants.

TSCA Decontamination Applicable Sets decontamination standards | Equipment and personal protective
Standards, 40 C.F.R. 761.79 S for removal of PCBs from non- | gear will be decontaminated in
: o porous surfaces and non-porous | accordance with these substantive
surfaces covered with porous ‘requirements.
material. Allows for alternative
: o : methods of decontamination.
TSCA Storage for Disposal, 40 Applicable Regulates storage for disposal of | Excavated PCB-contaminated soil .
C.F.R.761.65 : PCBs at concentrations of 50 and sediments stored (including
ppm or greater and PCB Items stockpiled) for disposal will be
with PCB concentrations of 50 | managed in accordance with these
- ppm or greater. substantive requirements.
Clean Air Act, 42 US.C. Applicable Regulates air emissions in A conformity determination is not
§7506(c), 40 CFR Part 93, ' nonattainment and maintenance | required because impacts associated
Subpart B (General Conformity areas. Federal actions, unless with construction of the proposed
Rule) exempt, must conform with Project will not exceed de minimis
federally approved levels of direct or indirect emissions
) implementations plans. of a criteria pollutant or its
' precursors and is exempted by 40
The proposed Projectisinan 8 | CFR Part93.153.
- ‘ hour ozone nonattainment area. - ' '
Clean Air Act, 42 U.S.C. § Potentially NESHAPS are a set of air If the project involves any activities

that are covered under-40 CFR parts
61 or 63 (NESHAPs), then the
appropriate requirements will be
followed.

Navigation and Navigable
Waters, 33 USC 408 _

Applicable

Unlawful for any person to

“impair the usefulness of any sea

Determination currently under
review. '

wall, bulkhead, jetty, dike,
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- Table 2

Major Federal Substantive Requirements

levee, wharf, pier, or other work
built by the United States, unless
permission is granted based
upon a determination that such .
occupation or use will not be
injurious to the public interest.

Assessment under the
Magnuson-Stevens Act, 16
U.S.C. §§ 1851 ef seq.

designed to identify, conserve,
and enhance essential fish
habitat for those species
regulated under a federal
fisheries management plan.
Consultation with National
Marine Fisheries Service must

| be conducted.

- Coastal Zone Management Act, Applicable Federal agencies conducting ‘Activities subject to these
16 USC 1451 et seq. : activities that directly affect requirements will be conducted
' : coastal zone must do so in a consistent with approved State
manner consistent with coastal zone management program.
approved State coastal zone
: . management program.
Endangered Species Act Applicable Species currently listed on the EPA has concluded, for the reasons
16 U.S.C. 1531 ef seq. ' Endangered Species list could discussed in its final Biological
potentially be affected by the Assessment that while the Project
Project. may aftect the roseate tern, it is
unlikely to adversely affect the
species. The potential for impacts
to the Atlantic sturgeon is under
- : review. '
Essential Fish Habitat Applicable This Act establishes procedures | EPA has tentatively determined that

impacts to EFH species will be
minimized and mitigated to the
greatest extent practicable provided
that the Commonwealth fully
implements all of the proposed
minimization and mitigation
measures.

NMEFS will review this Draft
Determination and may issue
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‘Major Federal Substantive Requirements

; Table 2

conservation recommendations
which EPA may or may not adopt.
EPA will complete the consultation
process before making a final
decision on the project.

Fish and Wildlife Coordination

Applicable The Act requires consultation EPA closely coordinated with FWS
Act, 16 U.S.C. §661-677¢ with the U.S. Fish and Wildlife | regarding both this Act and the ESA
o : . Service (FWS) and the fishand | during its evaluation of the proposed
wildlife service of the state to be | Project. EPA tentatively concludes
undertaken for the purpose of there are potential impacts to fish
| preventing loss of and damage | and wildlife and has.reviewed
to wildlife resources. ' potential mitigation measures. See
o Appendix E to this Draft
Determination. EPA will consider
any comments provided’by FWS
- , . ' . during the public comment process.
| National Historic Preservation Applicable Section 106 of the Act requires | After initiating consultation, it is

Act, 16 U.S.C. §470;
36 CFR Part 800

that Federal agencies consider,
in consultation with other

| interested parties, the effects of

their undertakings on historic
properties prior to
implementation and to
determine whether or not the

~undertaking adversely affects
these resources. The following

cultural resources were
identified: two paleosols and a
shipwreck.

EPA’s intent to propose a finding of
no adverse affect for the subtidal
and intertidal areas as long as the -

. Commonwealth agrees to abide by

thHe conditions imposed by the

.| Tribes. EPA cannot conclude the

Section 106 consultation process in -
connection with the upland area

| until a final assessment of the entire

area is completed, and consulting
parties are appropriately engaged.
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Major Federal Substantive Requirements

. Table 2

Preservation of Historical and
‘Archeological Data, 16 USC
469 ' :

Potentially Applicable

Provides for the preservation of
historical and archeological data

“(including relics and specimens)

which might otherwise be
irreparably lost or destroyed as
the result of alteration of the
terrain '

If historical and archeological -

materials are encountered that are -

subject to this Act (including relics
and specimens), historical and
archeological data will be preserved
in accordance with these
requirements.

Executive Order 12898 —
Federal Actions to Address
Environmental Justice in
Minority Populations and Low-
Income Populations, 59 Fed.
| Reg. 7,629 (Feb. 16, 1994)

To Be Considcfed

The Executive Order, among

| other things, requires, to the

greatest extent practicable, each
Federal agency to identify and

| address, as appropriate,

disproportionately high and
adverse human health or
environmental effects of its

-| programs, policies, and

activities on minority
populations and low-income
populations and to ensure such
programs, policies and activities
are conducted in a manner that
ensures that such programs,
policies, and activities do not
have the effect of subjecting

-persons (including populations) .

to discrimination because of

‘| their race, color, or national

origin.

Certain areas located within or
along the truck access route (Route
18) have been identified as
environmental justice areas. Traffic,
noise and air impacts are expected
to be minimal; however, a
Construction Management Plan
(CMP) will be required in order to
minimize construction-related’
impacts. _ '
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Major Federal Substantive Requirements

Table 2

Invasive Species

review their actions to enhance
the control and management and
prevent the spread of invasive
species. ‘

Wetlands Protection Executive To Be Considered ) : : EPA has made a tentative
Order 11990 Requires federal agencies to determination that there is no
: | avoid undertaking or providing | practicable alternative to activities-
| assistance for new construction | that will impact wetlands. The
located in wetlands unless the - | proposed action includes all
'head of the agency finds (1) that | Practicable measures to minimize
there is no practicable harm to wetlands which may result.
alternative to such construction,
and (2) that the proposed action
includés all practicable
‘measures to minimize harm to
wetlands which may result from
such use. :
Floodplain Management 11988 To Be Considered - ' o . EPA has tentatively determined that-
’ : | Federal agencies are required to ' | there is no-practicable alternative to
avoid impacts associated with development in the floodplain.
the occupancy and modification | Actions will be taken to minimize
of a floodplain and avoid impacts. ' |
support of floodplain
development wherever there is a
practicable alternative. -
Executive Order 13112 To Be Considered Directs federal agencies to Native species will be used for

restoration/creation of the drainage
swale. Reseeding activities will use
native shellfish. A post-

construction bulkhead monitoring
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Major Federal Substantive Requirements

Table 2

plan is recommended for the
presence of invasive species that - .
may be present in the Harbor
waters. ' )

Contaminated Sediment
Remediation Guidance for
Hazardous Waste Sites (EPA-
'540-R-05-012 OSWER 9355.0-
85, December 2005)

To Be Considered

| Guidance for making remedy
-| decisions for contaminated

sediment sites.

This guidance will be considered in .
addressing contaminated sediments.

Coast Guard Anchorage
Ground and Regulated be Applicable if a Rule is
Navigation Area Rules (33

C.F.R. Part 110; 165) -

- To Be Considered (will

promulgated for CADs)

The Coast Guard may
promulgate site-specific rules to
establish federal anchorage
areas and regulated navigation
areas (RNAs). Once

| promulgated, such a rule is also

the basis for the National -
Oceanic and Atmospheric
Administration (NOAA) to
revise navigation charts to show

“the restricted area.

Coordination will occur with the
Coast Guard and harbor Q
stakeholders in the promulgation of
arule to establish a RNA for the
area of the CADs. - - '

!Add RCRA guidance attached to
IDEP response to Kim’s questions
ated 6/23/12

IAir retrofit guidance

EPA Policy on Floodplains and
Wetland Assessments for CERCLAl
lActions, OSWER Directive 9280.0
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‘Major Federal Substantive ReQuirements

(August 6, 1985)

Considering Wetlands at CERCLA!
Sites, EPA"A540/R-94/019 (May|
1994)
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Minimum Air Monitoring Standards and Requirements

1. The Air Quality Management and Monitoring Plan (“the. Plan”) shall include:

a. The means and methods used to perform the proposed Project upland

" work. The means and methods shall be designed and implemented in a -
manner that minimizes airborne PCBs and particulates (and asbestos) to
the maximum degree practicable. The Plan will detail the means and
methods to be used t6 maintain airborne PCB levels at the performances
standards specified in Item 3, below. The Plan will be in effect
continuously until completion of the work. '

b. A description of how the proponent will: -
[ Establish a minimum of 4 perimeter air monitoring locations;

- B Define air monitoring procedures, parameters and detection limits and
- the process for modification to these with EPA approval. Air
monitoring parameters shall 1nclude partrculates (PMIO) PCBs,
' asbestos, and lead. ‘

B Define air mon1tor1ng frequency based on site activity and the process
for modifying frequency w1th EPA approval,

B Establish background levels; and,

W Calculate a running average of airborne PCB levels monitored at each -
air monitoring location during performance of the work. This station-
specific average shall be submitted to EPA w1th1n three days of recelpt
of the laboratory data

2. Aroclor versus PCB Homolog' Analysis: To be consistent with previous airborne
PCB sampling from other site remediation activities in and around the Harbor,
EPA recommends at a minimum, that the total homolog approach be used to
determine the concentration of total PCBs in air. However, if the proponent can
demonstrate, through the performance of a comparative analysis study showing
the results of paired homolog versus Aroclor data, that airborne Aroclor data are
equivalent to total homolog data at the South Terminal upland work area, EPA
will consider use of the Aroclor approach as an alternative. Proponent must first
propose and EPA approve, the method for the comparative analysis prior to its
implementation. .

3. Proponent shall use best management praetic'es to comply at all times during
performance of the work with air quality performance standards. On the upland
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area, the point of compliance for air quality performance standards shall be the
property boundary. At a minimum, a fence shall be constructed along the
property boundaries during remedial activities. At no time during the

* performance of the remedial work shall levels exceed the following standards:

= Airborne pérticulates (PMlio): not to exceed 100 ug/m’® (10 hour TWA).

= Airborne PCBs: not to exceed background or 0.10 ug/m3', whichever is
B higher. '

. A1rb0rne asbestos: not to exceed 0.1 ﬁber/cc

* Lead: notto exceed 50 ug/m’,

_ 4. Proponent may propose an alternate PCB standard (Not To Exceed 0.260 pg/m’)
for properties along the fence line where no residential property exists within 200
feet of said fence line.

5. ‘In the event of an exceedance, the Commonwealth shall immediately cease work
and submit a proposed corrective action plan. Work shall resume only with
- EPA’s approval and upon implementation of the corrective action plan.
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UPDATE ON FISH/SHELLFISH TESTING

New Bedford Harbor New Bedford, Ma

\ S. EPA | HAZARDOUS WASTE PROGRAM AT EPA NEW ENGLAND

SITE DESCRIPTION:

PARTNERING

As part of the NBH site monitoring, the Massachusetts
Department of Environmental Protection has conducted
annual fish and shellfish sampling to determine whether
PCB concentrations in NBH fish and shellfish are dedlining
as a result of cleanup activities. In general, PCB concentra-
tions have indeed decreased from the 1980s to the pres-
ent in most species, although concerns remain as discussed
herein. Fish and shellfish sampling will continue throughout
the cleanup efforts, and updates to this fact sheet will be
issued as appropriate.

ASSESSMENT

The Massachusetts Department of Public Health (MDPH)
has also had extensive involvement with NBH in order
1o address a variety of health concerns. In 1979, MDPH
promulgated state regulations prohibiting the consump-
tion of any fish/shelifish in Area 1 of NBH; of bottom
feeding fish (eel, scup, flounder, and tautog) or lobster in
Area 2; and lobster in Area 3 (see attached map). These
early efforts were followed by human epidemiological
studies of PCB exposure via fish consumption by MDPH
and others. MDPH has additional advice for sensitive
populations (pregnant women, nursing mothers, children
under age 12, women who may become pregnant) that

United States
wEm Environmental Protection
Agency

@ printed on 100% recycled paper, with o minimum of 50% post

to productive use.

THE SUPERFUND PROGRAM protects human health
and the environment by investigating and cleaning up often-abandoned
hazardous waste sites and engaging communities throughout the process.
Many of these sites are complex and need long-term cleanup actions.
Those responsible for contamination are held liable for cleanup costs.
EPA strives to return previously contaminated land and groundwater

can be found at wwyv.mass.gov/ dph/fishadvisories. EPA
supports this additional advice, and notes that its updat-
ed risk’ assessment (discussed below) recommends that
sensitive populations avoid fish, shellfish and lobster from
the three closure areas in NBH (see map on reverse)
except that shellfish from Area 3 and Clark's cove may
safely be consumed by these sensitive populations if lim-
ited to one meal per month.

RECOMMENDATIONS

As part of the Superfund process, EPA is required to con-
duct risk assessments that will result in cleanup levels that
the selected remedy for a given site must meet. These
risk assessments use conservative (health-protective) as-
sumptions to ensure that even sensitive populations will
not have health concerns following completion of reme-
diation activities. In the case of NBH and the risk assess-
ment conducted on fish/shellfish in the closed areas of
the harbor, EPA's updated evaluation indicates that some
species not currently covered by the 1979 state regula-
tions may present health concerns for recreational fisher
men and shell fishermen (and/or their families/friends
who consume their take) if these species are consumed
in larger quantities than current epidemiological data

continued on next page >
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' Black Sea Bass:
| meal per month

] Scup:
-\ Do not eat

Do NOT eat shellfish

No coma mariscos
N&o coma mariscos

Do NOT eat lobster
No coma langosta
N&o coma lagosta

Do NOT eat fish

No coma pescado
N&o coma peixe

continued from front >> suggest. EPA believes it is important that recreational fishermen and shell-fishermen be aware that the risk assessment suggests
that: consumption of black sea bass be limited to one meal per month if they are obtained in Areas 2 and 3; that scup not be consumed from Areas 2 or
3; and that general guidelines for shellfish include limiting consumption to one meal a month in Area 2 and one meal a week in Area 3. See map above for
a summary of EPA's recommendations,

It is important to recognize the substantial benefits of fish consumption for everyone. Fish is one of the best sources of fatty acids which are helpful in
reducing the risk of heart disease. In order to avoid exposure to a harmful level of contaminants, people should choose a variety of fish and shellfish from
a variety of sources.

= flounder
= lenguado
» solha

* scup

* sargo
* sargo

Black Sea Bass:
I meal per month

"N Shellfish:
il | meal per month

V,‘ (Clark’s Cove

1 meal per week)

Do NOT eat bottom feeding fish:

No coma pescado de fondo:
N&o coma peixe de fundo:

stautog

stautoga
*bodido da ostra
ceel

=anguila
*anguila
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Do NOT eat shellfish
No coma mariscos
Nao coma mariscos

Do NOT eat fish
No coma pescado
Nao coma peixe

Do NOT eat lobster
No coma langosta
N&o coma lagosta

Do NOT eat bottom feeding fish:
No coma pescado de fondo
Nao coma peixe de fundo:

= flounder
*lenguado

ssolha

* SCup
* Sargo
* sargo

*taulog
*tautoga
*bodido oa ostra
LXa]

sanguila
sanguda




The tables on this page show Massachusetts regulations and U.S. EPA recommendations for eating fish, shellfish and
lobster caught in three fish closure areas around New Bedford Harbor. In two of the three closure areas, we have
different advice for sensitive populations —— pregnant women, nursing mothers, children under age 12,
and women who may become pregnant —— than for the general population. This special advice is noted at the
bottom of the tables for Areas 2 and 3. Safe seafood is an important part of a healthy diet. People should choose a

variety of fish and shellfish from a variety of sources.

LY - : k . : -

If you catch_.. then._..




If you catch_.. then...
Fish:

Black sea bass “ Eat no more than one meal per
month

All bottom-feeding fish including:

Eel = Donoteatit / »
Flounder ‘ Do not eat it . _ ;

Scup @,( Do not eat it | v

Tautog @ Do hot eat it

All other fish U.S. EPA has no data yet so we

cannot make a recommendation

Lobster Do not eat it

Shellfish {clams, quahogs, mussels Eat no more than one meal per

etc.) month.
Exception -- Shellfish caught in
Clarks Cove: eat no more than one
meal per week

NOTE: Pregnant women, nursing mothers, children under age
12, and women who may become pregnant should not eat fish,
shellfish or lobster caught in Closure Area 2, except they can safely eat
one, and only one, meal per month of shellfish caught in Clarks Cove.

Closure Area 2




If you catch... then...
Fish:

Eat no more than one meal per

month
__ 1 Closure Area 3

Eel o) There are no eati_mj restrictions

Flounder — TWW@%

Black sea bass

Scup ™ . Do not eat it
Tauog ﬂ- There are no eating restrictions
All other fish, including U.S. EPA has no data yet so we
all other bottom-feeders cannot make a recommendation
I Lobster 4t  Donoteatit |
i ' Shellfish {clams, quahogs, mussels There are no eating restrictions
etc.)

NOTE: Pregnant women, nursing mothers, children under age 12, i
and women who may become pregnant should not eat fish or lobster
caught in Closure Area 3. They can safely eat one, and only one, meal per
mnnth nf shellfish raunht in Area 3




Partnering with Mass Dept. of Environmental Protection

As part of the NBH site monitoring, the Massachusetts Department of Environmental Protection has conducted annual
fish and shellfish sampling to determine whether PCB concentrations in NBH fish and shellfish are declining as a result
of cleanup activities. In general, PCB concentrations have indeed decreased from the 1980s to the present in most
species, although concerns remain as discussed herein. Fish and shellfish sampling will continue throughout the
cleanup efforts, and updates to this fact sheet will be issued as appropriate.

“Top of Fags

Assessment with Mass Dept. of Public Health

The Massachusetts Department of Public Health (MDPH) has also had extensive involvement with NBH in order to
address a variety of health concerns. In 1973, MDPH promulgated state regulations prohibiting the consumption of
any fish/shellfish in Area 1 of NBH; of bottom feeding fish (eel, scup, flounder, and tautog) or lobster in Area 2; and
lobster in Area 3 (see attached map). These early efforts were followed by human epidemiological studies of PCB
exposure via fish consumption by MDPH and others. *MDPH has additional advice for sensitive populations (pregnant
women, hursing mothers, children under age 12, women who may become pregnant) that can be found at

vy mass.gov /dph/fishadvisories, EPA supports this additionaladvice, and notes that its updated risk assessment
idiscussed below) recommends that sensitive populations avoid fish, shellfish and lobster from the three closure areas
in NBH (see map on reverse) except that shellfish from Area 3 and Clark's cove may safely be consumed by these
sensitive populations if limited to one meal per month. '

“Top of Fage

Recommendations

As part of the Superfund process, EPA is required to con-duct risk assessments that will result in cleanup levels that
the selected remedy for a given site must meet. These risk assessments use conservative thealth-protective)
assumptions to ensure that even sensitive populations will not have health concerns following completion of reme-
diation activities. In the case of NBH and the risk assessment conducted on fish/shellfish in the closed areas of the
harbor, EPA's updated evaluation indicates that some species not currently covered by the 1979 state regulations may
present health concerns for recreational fishermen and shell fishermen (andfor their families/friends who consume
their take) if these species are consumed in larger quantities than current epidemiological data suggest. EPA believes
it is important that recreational fishermen and shell-fishermen be aware that the risk assessment suggests that:
consumption of black sea bass be limited to one meal per month if they are obtained in Areas 2 and 3; that scup not be
consurned from Areas 2 or 3; and that general guidelines for shellfish include limiting consumption to one meala
month in Area 2 lone meal per week in Clark's Cove). See map above for a summary of EPA's recommendations.

It is important to recagnize the substantial benefits of fish consumption for everyone. Fish is one of the best sources
of fatty acids which are helpful in reducing the risk of heart disease. In order to avoid exposure to a harmful level of
contaminants, people should choose a variety of fish and shellfish from a variety of sources.

“Top of Fage
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APPENDIX A S
State Enhancedl Remedy — Performance Standards

MADEP 401 Water Quality Program Standards: Dredge & Fill

1. Anti-degradation provisions of the Massachusetts Surface Water Quality Standards
protect all waters, including wetlands. The Contractor shall take all steps necessary
to assure that the proposed activities will be conducted in a manner which will avoid
violations of said standards. '

2. Prior to the start of in-water work, the SER Project Manager (SER PM) shall be
notified of any proposed change(s) in plans that may affect waters or wetlands.

. Environmental Monitor. The contractor shall employ an “Environmental Monitor” (EM).
An assistant to the EM shall be hired if needed. ‘The EM shall have a minimum of five
(5) years experience in wetlands protection, erosion and sedimentation control, water
quality monitoring, site maintenance, site drainage, dredging operation management and
general site construction. The EM shall verify the placement and performance of
erosion/sediment/turbidity control measures and shall have the authority to halt
construction for erosion control purposes or for other threats to public health, safety or
the environment. The name and phone number(s) of the EM and his or her assistant, if
needed, and back-up shall be provided to the Department and other governmental
agencies charges with oversight of the project so that s’he may be contacted on a 24-hour
basis, seven days'a week to address any emergency situation. The EM shall be
authorized to-contact the Department directly for any matter involving wetland
protection. The EM shall submit bi-weekly reports to the Department, following the
commencement of construction and continuing until completion of work in resource
areas. The bi-weekly reports shall summarize, by station location, the status of
construction, the condition of the site, the weather conditions and shall report any
erosion, sedimentation, discharge or pollution problems and how they were corrected,
along with recommendations on how to prevent similar problems in the future. The EM

“ shall immediately report any erosion, sedimentation or pollution problems to the Resident
Engineer(s), who shall take immediate steps to correct those problems. The EM: shall
immediately report any unauthorized discharges of sediments to the Department and
Resident Engineer(s) who shall take immediate steps to correct those problems. The EM
shall submit annual reports for a minimum of five years to the DEP Greenbush Designee
following completion of replication area construction and shall submit an outline of the
report for approval by the Department prior to preparation of the first report.

. All dredge and fill activities shall meet NOAA & MassDMF conditions to protect winter
flounder spawning & the alewife fish run that passes through the harbor to the Acushnet
Sawmill Pond spawning area.

A Storm Water Pollution Prevention Plan (SWPPP) for the entire project, proposing both
non-structural and structural BMPs to limit erosion & sediment laden discharge during



land clearing filling and construction, shall be prepared and submitted to the Department
for prior review and written approval prior to commencement of. The SWPPP shall
emphasize measures to contain and -prevent sediment laden water from being discharged
from dewatering activities from areas within the bulkhead sheet pile that is to serve as a
containment device. Further, the SWPPP shall meet the criteria established for such plans
contained in the NPDES Construction General Permit. . All proposed déwatering shall
be identified in the site specific SWPPPs and shall not exceed the following limits when

discharged:

a) pH: pH shall be 6.5 to 8.5 for discharge to salt water bodies. The SWPPPs4shall
identify the specific measures to be taken to adjust the pH to acceptable limits [for
example, carbon dioxide (CO2) bubbling when concrete pouring is also occurring].

6. As proposed, silt-curtains and absorbent booms shall be deployed to enclose the area
being dredged and filled. The contractor’s plan for deployment of the silt
curtains/absorbent booms shall be submitted to the Department and. SER PM for
review prior to the start of in-water work. Should the deployment of silt-curtains
prove not feasible or be unsuccessful, thé SER PM will be notified prior to any
dredging without silt curtains.

7. 'Water Quality Monitoring:

a. When the dredging and filling operation is contained within a silt-

" curtained area, the following water-quality monitoring program shall be
carried out daily for the first three days of activities commencing and once a
week thereafter for dredging operations and during those times when
dewatermg activities are ongoing from the terminal fill operation :

.

ii.

iii.

A reference location shall be established outside of and
approximately 200-feet from the silt-curtained area and a -
monitoring location shall be established outside of and within 15-
feet of the silt-curtain.

Turbidity shall be measured, using an optlcal backscatter sensor, at
both the reference and monitoring locations, at established depths:
near the water’s surface, at the mid-point of the water column and
near the bottom. The three values obtained shall be averaged, such
that a single, representative turbidity value is calculated for the -
monitoring site and a single, representative value-is calculated for
the reference site.

Turbidity shall be measured at both the monitoring and reference
site prior to the start of dredging, and once every two hours during
dredging. _ ,
An exceedance of the project turbidity standard shall be attributed
to project activities when the average turbidity at the monitoring
site exceeds the average reference site turbidity plus the
permissible turbidity increase, as outlined in the following table:



Reference Site Turbldlty (NTUs) Permissible Turbidity Increase
<10 ‘ . Reference plus 20 NTUs °
1120 - = . Reference plus 15 NTUs
>21 ’ Reference plus 30% of reference

vi.

If, in two consecutive monitoring events, the average turbidity at
the monitoring site exceeds the average turbidity at the reference
site by more than the permissible turbidity increase, then water
samples, composited over the entire water column, from both the

‘monitoring and reference sites shall be collected and submitted for -

analysis of Total Suspended Solids, dissolved PCBs, arsenic,
cadmium, eopper, chromium, lead, mercury, nickel, and zinc.
When samples are submitted to the laboratory, a 36-hour turn-
round time shall be requested.. Additionally, the Proponent, or
their contractor, shall take operational action(s) designed to limit
such exceedences, such as increasing the dredge cycle time,
inspection and any necessary repair, of the silt curtains;
deployment of an additional row of silt curtains or other m1t1gat10n
measures. Turbidity monitoring shall continue on the schedule
outlined in Section 6.a.iii, until compliance is reestablished. .

If compliance can not be reestablished within 48 hours, dredging
shall cease and Department and any other interested local, state, or
federal agency staff, in consultation with the- Proponent, their -
contractors and/or consultants shall review the operational actions. -
undertaken, the results of the analyses of the water samples and
evaluate the biological significance of the available data and
determine the requirements for additional mitigation, if any.

‘Should the deployment of silt-curtains prove not possible or be
unsuccessful, the following water-quality monitoring program shall be carried
out daily for the first three days of activities commencing and twice a week

- thereafter for dredging activities and during those times when deWatering
activities are ongoing from the terminal fill operation:

.

iii.

A reference location shall be established approxrmately 200- feet
up-current from the dredge and a monitoring location shall be
established 200-feet down-current from the dredge.

Turbidity shall be measured, using an optical backscatter sensor, at

‘both the reference location and the monitoring location, at

established depths: near the water’s surface, at the mid-point of the
water column and near the bottom. The three depth values
obtained shall be averaged, such that a single, representative
turbidity value is calculated for the reference location and a smgle

representative turbidity value is calculated for the monltoring

location.

Turbidity shall be measured at both the reference location and at
the edge of the mixing zone prior to the start of dredglng, and once
every two hours of dredgmg :



iv.  An exceedance of the project turbidity standard shall be attributed
g to projec’t activities when the average turbidity at the edge of the
mixing zone exceeds the reference site turbidity plus the
permissible turb1d1ty increase, as outlmed in the followmg table:

Reference Site Turbidity (NTUs) . Permissible Turbidity Increase
- <10 v Reference plus 20 NTUs
11-20 : Reference plus 15 NTUs
21-30 - ' Reference plus 10 NTUs
>31 ‘ ' Reference plus 30% of reference
v. If, in two consecutive monitoring events, the average turbidity at

the edge of the mixXing zone exceeds the average turbidity at the
reference site plus the permissible turbidity increase, then water
samples, composited over the entire water column, from both the
reference location and the edge of the mixing zone shall be
. collected and submitted for analysis of Total Suspended Solids,

dissolved PCBs, arsenic, cadmium, copper, chromium, lead,
mercury, nickel, and zinc. When samples are submitted to the
laboratory, a 36-hour turn-round time shall be requested.
Additionally, the Proponent, or their contractor, shall take

" operational action(s) designed to limit such exceedences, such as
increasing the dredge cycle time, inspection and any necessary
repair, of the silt curtains, deployment of an additional row of silt
curtains or other mitigation measures. Turbidity monitoring shall
continue on the schedule outlined in Section 6.b.iii, until

~ compliance is reestablished.

Vi... If compliance cannot be reestablished within 48 hours, dredging
shall cease and the Department and any other interested local, state
or federal agency staff, in consultation with the Proponent, their

- contracts and/or consultants shall review the operational actions

. undertaken, the results of the analyses of the water samples and
evaluate the biological significance of the available data and
determine the requirements for additional mitigation if any.

8 As proposed, dredgmg of contammated 511ty sedlment shall be done using a closed,

- environmental, clamshell bucket.. Where pilings or other debris are found to interfere
with environmental bucket closure or equipment operation, a conventional clamshell

" bucket may be used to extract the pilings/debris. Sediment removal during such
activity shall be minimized to the greatest extent practicable. Should dredging with
the environmental bucket become unfeasible or unsuccessful, the SER PM must be
notified prior to any contaminated sediment dredging not using the environmental

“bucket, and the contractor must also continue to meet the project water quality
standard performance standards. :

9. Water discharged from the barge shall be appreciably free of suspended sediment and
meet the water quality criteria established in Section 4 (above). Any free liquid
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flowing from the barge in the harbor shall be passed through a sand media filter or
equivalent filtration system (wh1ch must be approved by the project Resident
Engineer) prior to dlscharge :

" The Resident Engineer and EM shall be responsible for anticipating the need for and
installation of additional erosion/sediment/turbidity controls and shall have the
authority to require additional control measures to protect the resource areas beyond

" what is shown on the plans, if ﬁeld cond1t10ns or professmnal judgment dictate that

13.

14.

15.

16.

17.

18.

additional protection is necessary.
Emergency Response/Spill Prevention Plan: Included in sa1d Plan shall be the contact
responsible for shutting.down BMPs discharging to the New Bedford Harbor 'in the

event of a spill and maintenance practices to be employed to make sure gate valves or

other shut down measures work appropriately to prevent spills from entering the
adjacent waters.

During dewatering, if necessary, the d1scharge point shall be protected. Water from
dewatering activities shall be filtered via the use of a portable sedimentation tank that
removes suspended solids, temporary sed1mentat10n baslns or other means prior to
d1scharge

Diesel-powered equipment shall be fitted with after-engine ernissionscontrols such as
oxidation catalysts or partlculate filters. :

Within 30 days of the completion of the 1n1t1al dredglng, a bathymetric, survey of the
dredge footprint, depicting post dredge conditions, shall be sent to the MADEP SER
PI‘Q]CC'[ Manager

Disposal of any volume of dredged material at any location in tidal waters is subject
to approval by the Department and the Massachusetts Coastal Zone Management
office. .

A baseline condition report detailing existing conditions of all areas proposed to be
transformed to salt marsh shall be submitted to the Department, An annual progress
report shall be produced at the end of each year following construction of the salt
marsh area for a period of five (5) years, and shall be submitted by the EM to the
Department, no later than December 30 of each year. All reports shall be prepared in

* the same format so that a comparison can be made from each year to the next. The

first annual report shall be prepared and submltted no later than December 30 of the
first year following the implementation of the salt marsh creation. .The existing
conditions report and all-annual reports shall include, in textual, tabular and graphic
formats, percent of vegetative cover, a list of plant species, coverage of wetland
plants as a percentage of all plants, and an evaluation of relative plant vigor (i.e.
mortality rate of existing species and number or new species) and any changes
observed in soils or hydrology. Additionally, the report shall include representative

.. photographs of site conditions and recommendations for improvement. These reports

shall also summarize agency consultations pertaining to the restoration project, the



IT.

remedial responses to those problems and appropr1ate recommendations for future
project.

19. Any changes made to documents submitted shall be 1mmed1ately forwarded to the

Department for review and comment.

MADEP Chapter 91 Waterwavs Standards:

1.
- Proponent to conform to all terms and condltlons herein.

Acceptance of these Waterways Condltlons shall constitute an agreement by the

All ﬂsubsequent maintenance dredging and transportation and disposal of this dredge

- material, during the term of this Project shall conform to all standards and conditions

applied to the original dredging operation performed under this Project.

After completion of the work _authorized',‘ the Proponent shall furnish to the

- Department a suitable plan showing the depths at mean low water over the area

dredged. Dredging under this Project shall be conducted so as to cause no
unnecessary obstruction of the free passage of vessels, and care shall be taken to
cause no shoaling. If, however, any shoaling is caused, the Proponent shall at his/her
expense, remove the shoal areas. The Proponent shall pay all costs of supervision,
and if at any time the Department deems necessary a survey or surveys of the area

- dredged, the Proponent shall pay all costs associated with such work.

The Proponent shall, at least three days prior to the commencement of any dredging
in tide water, give written notice to the Department.of the time, location, and amount
of the proposed work.

‘Special Waterways Conditions

Dredge material shall be transported to suitable disposal fa0111t1es unregulated
dumping of dredge materlals is not permitted.

The Prop‘onent shall develop and implement a Nai/igation Plan to address and
' mitigate temporary impacts to navigation during dredging activities.

The Proponent shall prov1de and maintain in good working order appropriate United
States Coast Guard (USCG) approved navigation aids to assist mariners in avoiding

work areas as required by the USCG.

The Proponent shall maintain vehicular access to water—dependent users throughout
construction activities. As part of the final design plan, the Proponent describes the
means by which the public shall provide reasonable measure to provide on-foot
public passage consistent with the need to avoid undue interference with the water=-

- - dependent uses of the project.



5. The Proponent shall remove and properly dispose of all temporary structurés no later
. than three (3) months after completion of the dewatering and amendment of the
sediments. Temporary structures are defined as berms and dikes; lime silo;
dewatering tanks, erosion and sediment control systems, pipes, and siltation curtains.

~ 6. Modification to this Project: the SER PM, may review on an individual basis,
modifications to construction activities and/or temporary structures which represent
and insignificant deviation from original specifications, in terms of configuration,
materials or other relevant design or fabrication parameters as determined by DEP
within all areas of construction. Such review shall be in accordance with the
following procedure: ' ’ :
a. The Proponent shall submit a written request describing the proposed
‘modifications to the work accompanied by plans, for prior review of the DEP.
The DEP will consider comments submitted within ten (10) days of the DEP’s
receipt of the request. The DEP will send any significant modifications to the
Resource Agencies for review and comment and to identify any future
Performance Standards, if necessary.” EPA will also have the opportunity to
‘make a consistency determination if the change is significant, as necessary.
The DEP will notify the Resource Agencies of any minor modifications.

7. After co'mplétion of the work authorized the PrOpoﬁent shall furnish the Department a .
suitable plan showing the depths at mean low water over the areas dredged within 90
days of completion if each phase of the dredging.
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Commonwealth of Massachusetts
Executive Office of Energy & Environmental Affaws

Department of Envnronmental Protectlon

One Winter Street Boston, MA 02108 » 617-292-5500

DEVAL L PATRICK .. . . . : RICHARD K SULLIVANJR, -

Governor ) ’ Sacretary
TIMOTHY P. MURRAY ' , o ‘ KENNETH L. KIMMELL

Lieutanant Governor . : . - Commissioner

To: EPA Reglon 1 '

From: Philip Weinberg, MassDEP, Office of Opelatlons and Env1ronmenta1 Compliance %
Re: South Terminal (Updated) ARARs Overview :
Date: June 18,2012

The Department of Environmental Protection is pleased to submit this updated these Applicable
or Relevant and Appropriate Requirements (ARAR) in connection with the South Terminal
project, which is comprehensively described in the report entitled Enhanced Remedy-in New
Bedford, South Terminal, January 18, 2012(“SER Report” or “Report”). This Report, in turn,
supplements and updates the Reports previously submitted to EPA on ot about August 25, 2010
and February 10, 2012. This memorandum further reflects the Executive Office of Energy and
Environment’s “Response to USEPA Comments on the Commonwealth of Massachusetts
January 18, 2012 Submission for the New Bedford Marine Commerce Terminal (NBMCT) (June
18, 2012) (“EPA Response Memo’ ) - ,

The project envisions the construction and operation of a marine terminal approximately within
the Designated Port Area of the New Bedford Harbor at a site north of and proximate to the
Harbor’s Hurricane Barrier. The project also contemplates navigational dredging to ‘
accommodate vessels’ access to the términal. MassDEP has sent previous ARARs letters, the
last being August 27, 1997, for the remedy at the New Bedford Harbor Superfund Site Operable
Unit I. The ARARs identified in this report will update the original ARARs and include ARARs
relative to the South Terminal project as seen on Table 1.

The ploject s potential impacts assomated w1th filling and dredging mclude
Permanent Impacts
o Aréas of Proposed Fllhng ,
o 1.94 acres of intertidal area — Recalculated Intertidal Area,
o 4.06 acres of shallow, near-shore sub- tidal area; and
o 0.18 acres of salt marsh will be filled durmg the constmctlon of the facﬂlty

This Information is available lﬁ alternate format. Call Micheile Waters-Ekanem, Dlversity Director, at §17-292-5751, TDD# 1-866-539-7622 or 1-617-574-6868
MassDEP Website: www.mass.govidep
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o 0.67 acres of area that will be dredged, partially filled with a concrete blanket
~ along the bottom as well as piles needed to support the pile- supported section of |
the quay, and shaded by the concrete platform.
* Areas of Dredging (Existing Depth Between -1 and -6 MLLW)
o 7.02 acres of near-shore, subtidal area will be dredged from between -1 and -6
MLLW to between -30 and -32 MLLW (Quayside Areas — Increased Due to the
Potential Extension of the Deep-Draft Dredging Area.to the South and Due to
Potential Widening of Deep-Draft Channel By 50 Feet). -
o 8.46 acres of near-shore, subtidal area will be dredged from -1 MLLW to -6
- MLLW to -14 MLLW (Quayside Areas and Tug Channel).
o Shellfish Impacts : :
o Based upon the 1ev1sed area of i 1mpact as descrlbed above, the number of shellfish
anticipated to be impacted has been revised. The total shellfish anticipated to be
impacted by the project is now estimated at: 9,817,121. ‘

Temporary. Impacts
¢ Areas of Dredging (Existing Depth Between -1 and -6 MLLW)

o 8.76 acres of near-shore, subtldal area w111 be dredged to -45 MLLW, filled and
capped (CAD Cell).

o 6.17 acres of near-shore, subtidal area will be dredged from -4 10 -6 MLLW to .
between -6 and -7 MLLW (Gifford Street Channel Re-Alignment and Mooring
Mitigation Areas — Reduced due to the reduction in size of the Northern Mooring
Mitigation Area).

e Areasof Dredging (Existing Depth between -20 and -30 MLLW): -

o 8.29 acres of subtidal area will be dredged from -20 to -29 MLLW to -30 MLLW
(South Terminal Channel — Increased Due to the Potential Extension of the Deep-
Draft Dredging Area to the North).

o 15 acres of subtidal area will be dredged to -30 MLLW (Maintenance Dredgmg of
Federal Navigation Project —

¢ Blasting Impacts — To be minimized to the extent possible as discussed herein.

e Mitigation for, impacts to winter flounder, shellﬁsh and salt marsh Including:The

‘ proposed

- o Winter Flouhder spawning habitat creation will be increased by 5
acres, from 17.73 acres to 22.73 acres. '

o The OU-3 Hot-Spot Capping Mitigation Area will be increased in size such
. that the following increases in habitat creation or enhancement area realized:




. o The intertidal portion of the OU-3 Hot-Spot Capping Mitigation Area will be
increased in size by approximately 1 acre from 3.47 acres to 4.47 acres of
inter-tidal area that will be either created or enhanced.

o The sub-tidal portion of the OU-3 Hot-Spot Capping Mmgatlon Area will be

' increased approximately 4 acres from 10.91 acres to 14. 91 acres.

e Creatxon/Enhancement of up to approximately 1.9 acres of successional marsh
area will still be included within the mltlgatlon package as outlined within the
Commonwealth’s January 18, 2012 submittal. -

o Completion - of the Tern Momtormg Plogram as outlmed within the K
Commonwealth’s Janualy 18, 2012 submittal. '

o Shellfish mitigation as outlined within the Commonwealth’s response to
Question 7E to EPA’s May 21, 2012 letter.

Terminal Design and Construction

310 CMR 10:00 Wetlands Regulations

All the activities associated with the project lie within a Designated Port Area (DPA), locations
dedicated to marine industrial and commercial purposes.! Based on currently available
information, there are no inland resource areas subject to jurisdiction under the Department’s

. Wetland Regulations, 310 CMR 10.00. The Wetland Regulations at 310 CMR 10.26 establish
the performance standards for activities propoéed in wetland resource areas within a DPA, The
regulation designates land under the ocean in a DPA as significant to the wetland interests of
marine fisheries, storm damage prevention and flood control, and presumes that such land is not
significant to other interests including salt marsh, land containing shelifish, coastal beaches, and
tidal flats. Therefore, the performance standards applicable to those marine resource areas are
not applicable to projects within the DPA absent unique conditions not present in the site of this
DPA. Moreover, impacts to these areas from filling have been compensated for through
mitigation discussed below.

Pro;ects in the DPA must be designed and constructed using “best pr act1cal measures to minimize
adverse effects on: (a) fisheries through changes in water circulation and water quality; and ®
storm damage prevention or flood control caused by changes in the land’s ability to provide
support for adjacent coastal banks or engineering structures. There is nothing unique about the
construction or location of the bulkhead to suggest that it would have an adverse impact on water
circulation which is driven primarily by meteorology and tides in this locale. Dredging and
filling activities may cause temporary impacts to water quality, which will be addressed through

! Alocale is established as a DPA pursuant to the Coastal Zone Management Regulations at 301 CMR 25.00.




a through development of a compr ehenswe Stormwater Pollutlon Prevention Plan (SWPPP) as
dlscussed in further detail in Appendlx A.

Given the bulkhead’s location_in relation to the hurricane barrier, there is no reason to conclude
that the terminal will have an adverse impact from storm damage or flooding to the coastal bank,
or boat ramp or marine industrial bulkhead located on adjacent parcels. The Terminal will be
constructed to minimize potential flood impacts. Regarding the need to provide for
compensatory flood storage for the placement of fill in the harbor to construct the containment
structure, the Department finds that the need for such compensatory flood storage is not
* warranted. Generally, in the Wetland Regulations at 310 CMR 10.57, compensatory flood
storage is regulatory required in inland riverine flood producing conditions where displacement
of flood waters in a confined landscape would result in the lateral displacement of flood flows
and potentially injure adjacent properties. There is no regulatory requirement to provide such
compensatory flood storage in the coastal zone/open ocean flood zones. The exception is for
those FEMA areas such as Coastal Flood AH zones where such as confined area of shallow over-
wash ponding potentiaily could have flood waters displaced by fill therefore needing flood
storage compensation to prevent shifting flood waters onto adj acent property. Given that the
New Bedford Harbor is designated as a FEMA Coastal Flood Zone A-E with a Base Flood
Elevation of 5, and is riot a confined, shallow or restrictive basin, the Department is of the ,
~ opinion that compensatory flood storage is not needed or req}lu ed under the Wetlands Protection
Act. o ‘

The potential stormwater impacts to coastal wetland resources-as a result of terminal
construction will be addressed through compliance with the water quality performance discussed
below. Based on information currently available, there are no upland state wetland resources
‘areas impacted by construction activities. However, as additional site resource delineations are
conducted and construction management plans developed, MassDEP will require said
delineations and plans are reviewed by the Department and appropriate stormwater management
design and best management practices are implemented to ensure compliance with the |
stormwater performance standards of the Wetland Regulations. 310 CMR 10.05(6)(k) -
Stormwater Management

314 CMR 9,00 Water Oualiﬁ} Certification

The South Terminal’s bulkhead is to be constructed with sheetpiling and backfilled with 150,000
cubic yards of clean sand generated by navigational dredging projects undertaken in the Harbor.
The bulkhead will infill approx1mately 6.0acres of intertidal and near shore habitat and 0.18
acres of salt marsh and .67 acres of area of terminal supporting structures. The intertidal and
subtidal areas of the proposed bulkhead are currently contaminated with lower levels of PCBs.
An additional 34,000 cy of clean material generated from navigational dredging will be used to




grade the upland portions of the facility for the wind blade lay down area and ancillary staging
and loading uses.

The Water Quality Certification Regulations at 314 CMR 9.06(1) require an alternative analysis
that demonstrates no practicable alternative to the project will have a less adverse effect on the
aquatic environment. The SER Report sets out the basis for the Department’s conclusion that
there is no other practicable location or configuration for the project that will meet its primary
purpose in serving the off-shore renewable energy. The Report satisfies the regulation’s
alternative analysis performance standard. Furthermore, the South Terminal project will
generate additional collateral environmental benefits to the Harbor clean-up and surrounding
habitat in that it provides (a) a construction-related reuse for CAD generated material, (b) a
location capable of providing future means to store and reuse CAD sediment, and (c) the
mechanisms by which the proposed mitigation measures will eliminate exposure of the aquatic
environment to PCB contamination. The terminal also allows the project to comply with the
provision of 314 CMR 9. 07(1)(e), whlch compels reuse or 1ecychng of dredged mate11al rather
than its disposal. :

The regulation at 314 CMR 9.06(2) requires that appropriate and practicable steps be taken to
avoid and minimize potential adverse impacts to land under water or the intertidal zone. The
Department has developed standard protocols to regulate construction activities in shoreline
areas to avoid and minimize adverse impacts to water quality and benthic habitat through the use
of time of year restrictions and best management practices. In regard to the bulkhead, most of the
impacts to the intertidal areas will occur behind the sheet piling. The provisions in Appendix A
describe the means by which the filling associated with the Terminal construction will meet the
water quality standards as enforced through the water quality certification performance -
standards. As noted above, construction related stormwater inrpacts will be addressed through
the SWPPP. There is nothing unique about this project that indicates that through site-specific
application of these protocols the avoidance and minimization standard cannot be achieved. -

When MassDEP previously determined which MassDEP regulations apply to the project, it was
contemplated that the bulkhead could potentially incorporate anthropogenic, contaminated
dredge spoils. As a consequence, it was determined that the terminal would be regulated as a
Confined Disposal Facility (CDF) pursuant to 314 CMR 9. 07(8). In light of the representation
that the bulkhead construction and lay down area grading material will be composed only of
clean sand, the CDF perf01mance standards are no longer relevant. The bulkhead construction *
and site grading material may be regulated as the reuse of dredged material under the appropriate
reuse alternatives set out in 314 CMR 9.07(9)(a) and (b). 314 CMR 9.07(9)(a) altows for the

+ shoreline placement of dredged material pr oximate to the dredging activity that lies with a flood
plain and identifies placement of material behind a bulkhead as valid reuse alternative. The SER
report identifies the site ass within the FEMA mapped 100-year flood plain. '




The use of clean, dredged sand for the purpose of gradmg the upland areas of the site is regulated
pursuant to 314 CMR 9.07(9)(b). This provision provides for the placement of dredged material
in an upland area for fill or reuse, provided the concentration of contaminants in the material (1)
do not exceed the S-1 applicable at the receiving location, as specified in 310 CMR 40.0975, )
is not a hazardous waste, and (3) will not adversely affect a potable water supply. Additional
provisions require that contaminants in the material not be significantly different or greater than
the receiving location’s background conditions, the reuse occur in a DPA if practicable, and the
material be appropriately dewatered and otherwise managed in accordance with applicable
regulations at 314 CMR 9.07. The Report’s representation that only clean sand would be .
employed makes it reasonably likely that the material would not éxce_ed S-1 standards or the
background conditions at the proposed reuse locations. Based on hiStoric sampling data and
standard sampling protocols, MassDEP would establish an appropriate construction sampling
methodology to confirm that the material designated for upland reuse met the apphcable
compliance standard.

In addition to the foregoing, the construction of the terminal is also subject to the following
additional Regulations: ' '

“Surface Water Quality Standards, 314 CMR 4.00, et seq_.:

314 CMR 4.03 Application of Standards
314 CMR 4.04 Antidegradation Provision
314 CMR 4.05 Classes and Criteria

The project proponent has committed to implementing and otherwise complying with the Water
_Quality performance standards and Best Management Practices more particularly described in
Schedule A. MassDEP assetts that by virtue of the project proponent’s implementation of these
performance standards and BMP’s, the terminal construction activities will comply with the
substantive requirements of the Water Quality program.

_ 310 CMR 9.00 Waterways

. The terminal is also regulated under the Waterways regulations, 310 CMR 9.00. The terminal’s
functions classify it as a water dependent-industrial facility under the criteria at 310 CMR 9.12: a
facility related to the construction and storage of marine structures, a marine terminal for transfer
between ship and shore of water-borne goods, and an ancillary activity to offshore renewable
energy infrastructure. As a water dependent facility, the project is presumed to serve a proper
public purpose (310 CMR 9.31). There is nothing in the record to indicate that this project is
displacing an established, reasonably continuous water-dependent use in contravention to 310
CMR 9.36(4). Water dependent industrial structures within the tideland area of a DPA may be




constructed w1th fill, prov1ded that ne1the1 pile supp01ted nor ﬂoatmg structures are a réasonable
altemanve 310 CMR 9.32( 1)(b)2 :

The SER Report presents convincing information that the massive weight and pounds per square
inch pressure exerted by the mobile cranes used to unload and stage the turbine components
establish that a pile supported or floating structure are not practlcable alternatlves to meet the
operational design requirements of the Terminal (See, Sec. 4.3 2).2 This section incorporates -
information previously provided to the Department on May 6, 2011 to further analyze the
relationship between the required weight beexing capacity of the términal and its design. The
Report describes how a typical mobile crane weighing 600 metric tons can, in the course of an
unloading operation, generate in excess of 12,000 psf, Those estimates are ‘consistent with the
load designs of European ports that have supported off-shore wind installations. The vibration
ploduced as the cranes move from the unloading to the staging area can.also severely i'mpact
structures with fixed point load bearing, such as pile supported structures, disrupting the
connection pomts and causmg early failure. :

The need for crane mobility and their operating loads require, as a practical hecessity, a crushed
stone surface, rather than a concrete operating surface, to prevent the cracking of the concrete
deck due to settlement and wear and tear. To avoid cracking the deck on a pile supported
structure, the project requires an additional three feet of fill that will further increase the load
bearing demands on a pile structure and raise its elevation 7 feet more than the current bulkhead
alignment. A pile supported structure built to carry these loads would require pilings of a
dimension and density that would reasonably preclude navigating or-walking under the structure,
thereby virtually eliminating any public access opportunities that a standard pier pile supported
structure might provide, and having sufficient densuy as to have the effect of being fill in terms- -
of its effect on marine resources.

These factors combine to p1eclude reliance on a plle suppmted stlucture asa 1easonable design
choice. This conclusion is further supported by the Department’s records, ‘which indicate that
these cranes weigh 12 times and 6 times more than the cranes at the largest cargo marine
terminals operating in Boston and New Bedford, respectlvely. Floating structures are also

' incompatible with the primary purpose of the terminal, given the foregoing load bearing
constraints and the need for a stable infrastructure to transfer and stage these heavy tmblnes _
The terminal also meets the Englneenng and Construcnon standards at 310 CMR 9 37.

- The site 1nvest1gat10n of the upland pomon of the terminal site identified that major pomons of
the site were underlain at relatively near surface depths with a variety of waste materials. Certain
“test pits also showed the presence of hydric soils and i invasive plants that can propagate in

The EPA Response Memo updates the SER to describe a portlon of the terminal that will be supported bya
concrete blanket and pitings. :




anaerobic conditions. The Department does not consider those areas jurisdictional wetlands. In
addition, the SER Report noted that at least one area has been identified as the site of release
regulated under M.G.L. c. 21E. The Department anticipates that as the project progresses a more -
detailed site assessment will be conducted pursuant to Massachusetts Contingency Plan
regulations, 310 CMR 40.000, and the appropriate response actlons will be. 1mp1emented if -
required. Lo ,

- The proposed site development design the Depaitmght reviewed in 2010 incorporated a

temporary bridge between two parcelé of land that traversed an intertidal salt marsh. The current

- design connects those parcels through an entirely different route outside of the intertidal area and -

salt marsh. Therefore, the discussion in the Department’s August 25™ memo on the temporary
impacts associated with the bridge is no longer relevant

In addltlon to the foxegomg, the construction of the ter mmal is also subject to the followmg
Watexwavs Regulatxons at 310 CMR 9.00, et seq.:

9.12(2)(=)(9 and 14) Watel -dependent use

9.32(1)(a and b) - Categorical Restrictions on Fill and Str uctures
9.34 - Conformance with Municipal Zoning and Harbor Plans
9.35 - Standards to Preserve Water-Related Public Rights
9.35(2)(a) - Navigation

9.35(3)(a) - Fishing/fowling

9.35(3)(b) - On-foot passage

"~ 9.35(4) - Compensation

9.36 - Standards to Protect Water: -Dependent Uses

9.37 - Engineering Standards -

9.37(1)(c) Does not unreasonably restrict the ability to dredge any channels
9.40 - Standards for Dredging and Dredged Material Disposal

9.40(2) - Resource Protection Requirements

9.40(3) - Operational Requirements for Drédging

© 9.40(4) - Operational Requirements for Dredged Material Dlsposal

9.40(5)- Supew151on of Dredging and Dlsposal Act1v1ty

The project proponent has committed tp mplemcntmg and otherwise complying with the -

- Waterways performance standards and Best Management Practices more particularly described in

Schedule A. MassDEP asserts that by virtue of the project proponent’s implementation of these
performance standards and BMP’s, the terminal construction activities wﬂl comply with the

- substantive 1equ11ements of the waterways hcenses program. .

310 CMR 7.00 Air Quality

In accordance with MassDEP Requirements and Guidelines, the contractor will be required to

‘develop a final Construction Management Plan that will define the measures to be taken to




minimize air quality impacts.sBest management practices will be required to-be implemented
through the contract documents and methodologies for meeting performance standard will be set
out in the formal submittals from the contractor under the CMP. Such measures could include
such things as keeping exposed soil surfaces treated or wet, covering soil piles and providing
enclosed areas for fine materials that could easily be entrained into the air. Said plan should also
examine the options to provide short term fence line monitoring for PM2.5 along the boundary
with the nearest residential area and should consider the migration of toxics into-the air from soil,
specifically PCBs and ﬁlgltlve dust. Landside supplies of unconsolidated materials will be
-covered when not in use. Dust suppression and control measures will be 1mp1emented as needed
and base on air quahty monitoring results and the weather

The Dust, Odor, Construction and Demolition standard of 310 CMR 7.09 will be followed.
This citation contains several requirements applicable to this project including;
o A requlrement to notify the Department ten days prior to conducting any demolltlon on
site. : . ’
o A requlrements that any demolition be performed in a manner so as to prevent or
minimize the creation of dust or odor including use of measures designed to prevent dust
such as seeding, covering, paving or wetting soil surfaces.
o A requirement that no person shall handle , transport or store materlals in manner that
- would create dust or odor. ' ' -

Diesel Engmes :

Any stationary emergency or standby engine msta]led at the site shall comply with the .
requirements of 310 CMR 7.02(8)(i) and 310 CMR 7.26(40) and (44) as applicable. Any engine
that is mobile in nature, shall comply with federal standards w1th regards to ]1m1tat10n on the
sulfur content of fuel.

Constmctlon equ1pment used for this p10_|ect shall comply with federal off road diesel emission

_ standards mcludmg the use of ultra low sulfur diesel fuel (15 ppm sulfur content) in al} diesel

- engine powered equipment. All equipment shall meet the Tierl-3 emission standards for off-road
" diesel equipment and to the ‘extent practicable; all diesel powered equipment shall meet the Tier

. 4 emission standards (the final deadline for which is 2015), per 40 CFR Part 39.

Contractors will be encouraged to use diesel oxidation catalyst retro-fitted vehicles and
equipment, and project will be directed to DEP for retrofitting guidance.

The regulations also require specific opacity limits, based on equipment type. The regulation
states that no person who owns operates or controls a marine vessel, spark-ignited internal
combustion engine or non-stationary diesel engine shall cause, suffer, allow or permxt visible
~ emissions including smoke, 310 CMR 7.06.




- To the extent any activities may include Groundwater/ Soil venting systems, Conveyors and dry
material storage silos, and rock crushing/processing as part of the construction or reconstruction
of the site, they shall comply with the requirements of 310 CMR 7.03. '

\

Air Quality Monitoring

An air monitoring program will be conducted throughout the construction process. Appropriate
measures such as proper dust suppression measures will Beimﬁleniented during construction
activities to prevent excessive emissions of particulate matter, Four air monitoring stations will
be established around the NBMCT construction project site. Daily,measuremehts of particulate
- matter (dust particles) in the air will be taken and evaluated. The results will be measured in
micrograms of particle per cubic meter and will be augmented with the meteorological (MET)
results for the average wind speed and direction. .

The EPA Response Memo proposed to use the same cfiteria and coding system as used for the .
Aerovox demolition project to determine the level of mitigation action. Using this system,
information will be made available to the surrounding communities and presented in-a format
that will likely be familiar to those community members concerned about air quality or 1nterested
in the data. (See, EPA Response Memo p 48). MassDEP believes-the Aer ovox criteria and

pr otocol are sufficiently similar to the project to be adopted, pending review of the final CMP.

310 CMR 7.15 Asbestos: |

Should the project require demolition of any structures (even as small as an equipment shed), the
structure to be demolished must be inspected and tested for the presence of asbestos prior to
demolition. If asbestos is found within the structure, asbestos must be removed from the structure
. prior to demolition. Ten day notice to the Department and the Department of Standards is

. required prior to removal of asbestos and the asbestos removal must be performed by a DOS

, l1censed professional.

310 CMR 7.10 Noise: 'Applies to construction and demolition equipment which

characteristically emit sound but which may be fitted with equipment including mufflers and »

- enclosures to surpass sound or may be operated in a manner so as to liinit sound to periods of the
day when it will not be disruptive to the public. The owner/ operators of the project and their
consultant should develop a sound management plan to define the construction noise sources and -
the mitigation measures to be taken to minimize sound impact from those sources. The plan
should cover all aspects of the construction and demolition project including equipment that may
not be able to be ﬁtted with noise suppression and should propose tlme of day 11m1tat10ns for said
equipment.

310 CMR 8.01 Requirement — Standards for the abatement of air pollution incident emergenmes
- Pollution abatement controls may be 1equued
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Action to be Taken — Dredging and CDF construction will be implemented so as to avoid air
pollution emergencies. Engineering controls will be used as necessary.

Navigational Dredgiﬁg’

Navigational access to the terminal requires a combination of improvement and maintenance
dredging in excess of 17 acres of intertidal and subtidal areas. In addition, some blasting may be
required if the necessary channel depths cannot be achieved through conventional means. The
water quality regulations require a “LEDPA”-type analysis for dredge projects (314 CMR
9.07(1)(a). The SER Report and Response Memo set out a sufficient rationale for the extent of
the proposed dredging. The rationale is based upon a best information availablé analysis of the .
conﬁguratioh and number of primary and support vessels that will be required to implement the
project, consistent with the wind turbine facility’s transportation and construction predicates.

314 CMR 9.00 Water Quality Certification

The water quality regulations also require that appropriate and practicable steps be taken to avoid
or, if avoidance is not possible, minimize and thereafter mitigate adverse impacts to land under
water and the intertidal zone. 314 CMR 9.07(1)(a). Dredging performance standards at 314
CMR 9.07(3) reiterate and expand upon the need to avoid and minimize impacts, including a
conditional prohibition on dredging within the migration, spawning or juvenile development of
aquatic species. Although this project involves improvement dredging, as compared to the
maintenance dredging conducted under the prior three phases of SER-approved dredge projects,
the performance standards imposed in those previous projects would be equally appropriate and
applicable to the navigational dredging associated with this project. In addition to aligning the
dredging scheduling in regard to the times of the year when resident and migratory species are in
their vulnerable phases of their life cycles, the establishment of mixing zones, the use of silt
curtains and environmental dredge buckets, real time dredge and dewatering related turbidity
monitoring and response plans, and environmental monitors’ oversight will act in concert to
satisfy the “avoid and minimize” standard. The Waterways regulations, at 310 CMR 9.40(2) and
(3), impose more explicit dredge performance standards, such as conditionally precluding
dredging between March 15™ and June 15" of any year, to avoid interference with fish runs, but
which can be met within the pa1ameters of the scheduling, design and ope1 ating conditions
discussed above '

The EPA Response Memo describes the blast design parameters and means by which the
potential impacts to the fishery resources will be assessed and blasting impacts mitigated.
MassDEP that the protocols and mitigation measures described in the Memo will meet the
applicable water quality performances subject to the additional following condltlons to be
incorporated in an approval of the dredge management plan,
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1. No blasting shall occur during periods of flounder spawning or during the alewife
spawning run if so determined by NOAA or MassDMF.
2. All blasting shall be conducted using inserted delays of a fraction of a second per hole, and

3. stemming, in which rock is placed into the top of the borehole to damp the shock wave
reaching the water column, thereby reducing fish mortalities from blasting.

4. All blasting operations are contingent upon using sonar, and with a fisheries observer present
who is approved by the Massachusetts Division of Marine Fisheries (and ‘National Marine
Fisheries).

5. There shall be no blasting during passage of schools of ﬂsh or when a marine mammal is
present as detemmned by the fisheries observer.

6. Blasting activities occurring from February 15 to June 15 shall be conducted with fish startle
system, sonar and an approved fisheries 0bse1 ver to avoid impacts to anadromous fish
migration. : :

7. There shall be no disposal during passage of schools of fish as determmed by the ﬁshenes
observer.

8. The dredge contractor shall provide adequate notice to the ﬁshermen/lobstelmen on
ant1c1pated significant dredge movements.

9. The dredge contractor shall maintain a short tow while inside New Bedford Harbor to
minimize disruption of vessels.

In addition to the foregoing, the dredgmg and filling activities associated with navigational
dredgmg and construction of the Terminal are subject to the following additional Regulations:

Water Ouahtv Regulatlons 314 CMR 4, 00 et seq.:

314 CMR 4.03 Appllcatlon of Standards -
314 CMR 4.04 Antidegradation Provision
314 CMR 4.05 Classes and Criteria

The project proponent has committed to iniplementing and otherwise complying with the Water
Quality performance standards and Best Management Practices more particularly described in

~ Schedule A. MassDEP asserts that by virtue of the project proponent’s implementation of these
performance standards and BMP’s, the navigational dredging activities will comply with the
substantive requirements of the Water Quality program.

‘Waterways Régulations, 310 CMR 9.00, et seq'.

9.12(2)(a)(9 and 14) - Water-dependent use

9.32(1)(a and b) - Categorical Restrictions on Fill and Structures
~ 9.34 - Conformance with Municipal Zoning and Harbor Plans
9.35 - Standards to Preserve Water-Related Public Rights
9.35(2)(a) - Navigation
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9.35(3)(a) - Fishing/fowling

9.35(3)(b) - On-foot passage

9.35(4) - Compensation

9.36 - Standards to Protect Water-Dependent Uses

9 37 - Engineering Standards

9.37(1)(c) Does not unreasonably restrict the ability to dredge any channels
© 9.40 - Standards for Dredging and Dredged Material Disposal -

9.40(2) - Resource Protection Requirements -

9.40(3) - Operational Requirements for Dredging

9.40(4) - Operational Requirements for Dredged Material Dlsposal
- 9.40(5) - Supe1v131on of Dredging and Disposal Act1v1ty

The p1'01ect proponent has committed to unplemcntmg and otherwise complying with the
‘Waterways performance standards and Best Management Practices more particularly described in
. Schedule' A. MassDEP asserts that by virtue of the project proponent’s implementation of these
- performance standards and BMP’s, the navigational dredging activities will comply with the
substantive requlrements of the waterways licenses pro gram '

The Navigational Dredging is subject to the following Wetlands Regulations, 310 CMR 10.00, et
seq.. - : S

310 CMR 10.25 - Land Under Ocean
310 CMR 10.26 - Designated Port Areas
310 CMR 10.27 - Coastal Beach

310 CMR 10.30 - Coastal Bank

310 CMR 10.32 - Salt Marsh
310 CMR 10.34 - Land Containing Shellfish
310 CMR 10.35 - Banks of Land Under the Oceans, Ponds, RlV€IS Lakes, or Creeks that Underlie
an Anadromous/Catadromous Fish Run -

The project proponent has committed to implementing and otherwise complying with the Wetlands
. performance standards and Best Management Practices more particularly described in Schedule A.
MassDEP asserts that by virtue of the project proponent’s implementation of these performance

- standards and BMP’s, the navigational dredging activities w11l comply with the substantive

_requir ements of the Wetlands program. :

Mitigation for Unavoidable Impacts

The SER Report identifies a matrix of potential mitigation proj e_ctslwithin and proximate to the
terminal that replicate or improve the resource areas impacted by the project, including salt-
marsh, intertidal and the subtidal areas. The proposed mitigation will result in the creation of
17.73 acres of Winter Flounder spawning habitat, creation/enhancement of 3.47 actes of inter-
tidal area and enhancement of 10.91 acres of near-shore, shallow, sub-tidal areas located in the
“outer harbor, immediately southwest of the Hurricane Barrier, creation/enhancement of up to
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approximately 1.9 acres of a combination of successional marshareas (mudflat, low marsh, high
marsh, and transitional area), completion of a Tern Monitoring program to provide additional
information on the utilization of New Bedford Harbor by terns, and a combination of
transplanting and/or seeding of shellfish (however, no shellfish will be transplanted from Fish -
Closure Area 1 to areas outside of Fish Closure Area 1). The selection principles applied in
identifying the prospective mitigation measure are consistent with the criteria the Department
applies in reviewing compensatory mltlgatlon measures. The Department has consulted with the
Division of Marine Fisheries who has confirmed that the areas and dépths identified for the
creation of flounder habitat are appropriate. The sub-tidal and inter-tidal habitat mitigation area

is proposed at a location that was previously an intertidal area. Thus, it constitutes restoration of
inter-tidal area, is desirable as a mitigation location, and has a high degree of likelihood of -
success. The Mass Department of Public Health has confirmed in writing that the shellfish
transfer from the contaminated areas would not meet DPH regulatory requirements because of
the levels of contamination in the shellfish. Therefore, the mitigation proposal was revised to
indicate this restriction. The proponent now proposes as mitigation that shellfish be re-seeded or '
transplanted from uncontaminated areas, None of the proposed mitigation will displace an.
established water dependent use. '

The concept of capping contaminated areas to improve benthic water quality and, in effect, -
create improved habitat, as proposed in the OU3 area, is a mitigation approach the Department
recognizes as an acceptable mechanism to redress impacts from hazardous waste remediation
projects, including dredging and filling projects.. The salt marsh mitigation area includes an area
of PCB contaminated sediments located within a drainage swale. Further review and analysis
provides persuasive evidence that the PCB contamination in the drainage swale was likely from
discontinued CSO discharges to the area known as OU-3, and the1ef01e would not be hkely to

px ovide future contamination of the restored salt marsh. :

There are several prospective mitigation measures that currently lack a financial commitment to
conduct or complete. The Department anticipates that prior to the commencement of the
project’s construction, further clarification of the funding and scheduling of the selected
mitigation measures will be documented and implemented. As further details of the dredging
design are formahzed the Department will exercise oversight in the adoption of the final group
of mitigation measures, and review the final designs, engineering controls, monitoring and
contingency plans to ensure that project’s impacts to essential fish habitat are-adequately
addressed and impacts during the construction period of the project and the selected mitigation
measures are minimized. ‘ - : :
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" APPENDIX A
State Enhanced Remedy - Performance Standards |

MADEP 401 Water Ol_lalitv‘ Program Standards: Dredge & Fill

1. Anti-degradation provisions of the Massachusetts Surface Water Quality Standards
protect all waters, including wetlands. The Contractor shall take all steps necessary
to assure that the proposed activities will be conducted in a manner, which will avoid
violations of said standards.

2. Prior to the start of in-water work, the SER Project Manager (SER'PM) shall be’
notified of any proposed change(s) in plans that may affect waters or wetlands.

. Environmental Monitor. The contractor shall employ an “Environmental Monitor” (EM).
An assistant to the EM shall be hired if needed. The EM shall have a minimum of five
(5) years experience in wetlands protection, erosion and sedimentation control, water
quality monitoring, site maintenance, site drainage, dredging operation management and
- general site construction. The EM shall verify the placement and performance of
erosion/sediment/turbidity control measures and shall have the -authority to halt
construction for erosion control purposes or for other threats to public health, safety or
the environment. The name and .phone number(s) of the EM and his or her assistant, if
needed, and back-up shall be provided to the Department and other governmental '
agencies charges with oversight of the project so that s/he may be contacted on a 24-hour
~ basis, seven days a week to address any emergency situation. The EM shall be
authorized to contact the Department directly for any matter involving wetland
. protection. The EM shall submit bi-weekly reports to the Department, following the
commencement of construction and continuing until completion of work in resource
areas. The bi-weekly reports shall summarize, by station location, the status of
construction, the condition of the site, the weather conditions and shall report any
erosion, sedimentation, discharge or pollution problems and how they were corrected,
along with recommendations on how to prevent similar problems in the future. The EM
shall immediately report any erosion, sedimentation or pollution problems to the Resident
Engineer(s), who shall take immediate steps to correct those problems. The EM shall
immediately report any unauthorized discharges of sediments to the Department and . -
Resident Engineer(s) who shall take immediate steps to correct those problems. The EM
shall submit annual reports for a minimum of five years to the DEP Greenbush Designee
following completion of replication area construction and shall submit an outline of the
report for-approval by the Department pI'lOI' to preparation of the first report.

. All dredge and fill activities shall meet NOAA & MassDMF conditions to protect winter
flounder spawning & the alewife fish run that passes through the harbor to the Acushnet
Sawmill Pond spawning area.

A Storm Water Pollution Prevention Plan (SWPPP) for the entire project, proposing both
non-structural and structural BMPs to limit erosion & sediment laden discharge during



land clearing filling and construction, shall be prepared and submitted to the Department
for prior review and written approval prior to commencement of. The SWPPP shall
emphasize measures to contain and prevent sediment laden water from being discharged
from dewatering activities from areas within the bulkhead sheet pile that is to serve as a
containment device. Further, the SWPPP shall meet the criteria established for such plans
contained in the NPDES Construction General Permit. . All proposed dewatering shall
be identified in the site specific SWPPPs and shall not exceed the following limits when

discharged:

a) pH: pH shall be 6.5 to 8.5 for discharge to salt water bodies. The SWPPPs shall
. identify the specific measures to be taken to adjust the pH to acceptable limits [for
example, carbon dioxide (CO2) bubbling when concrete pouring is also occurring].

6. As proposed, silt-curtains and absorbent booms shall be deployed to enclose the area
being dredged and filled. The contractor’s plan for deployment of the silt
curtains/absorbent booms shall be submitted to the Department arid SER PM for
review prior to the start of in-water work. Should the deployment of silt-curtains
prove not feasible or be unsuccessful, the SER PM will be notified prior to any
dredging without silt curtains.

7. Water Quality Monitoring:-

‘a. When the dredging and filling operation is contained within a silt-
curtained area, the following water-quality monitoring program shall be
carried out daily for the first three days of activities commencing and once a
week thereafter for dredging operations and during those times when
dewatermg activities are ongoing-from the terminal fill operation :

i.

iii.

A reference location shall be established outside of and
approximately 200-feet from the silt-curtained area and a
monitoring location shall be established outside of and within 15-
feet of the silt-curtdin. - :

Turbidity shall be measured, using an optlcal backscatter sensor, at
both the reference and monitoring locations, at established depths:
near the water’s surface, at the mid-point of the water column and
near the bottom. The three values obtained shall be averaged, such
that a single, representative turbidity value is calculated for the
monitoring site and a smgle representatlve value is calculated for
the reference site. '
Turbidity shall be measured at both the momtormg and reference
site prior to the start of dredging, and once every two hours during
dredging. .

An exceedance of the project turbidity standard shall be attributed
to.project activities when the average turbidity at the monitoring
site exceeds the average reference site turbidity plus the
permissible turbidity increase, as outlined in the following table:



Reference Site Turbidity (NTUs) | Permissible Turbidity Increase -
<10 Reference plus 20 NTUs
11-20 . Reference plus 15 NTUs
>21 ‘ Reference plus 30% of reference

Vi.

If, in two consecutive monitoring events, the average turbidity at
the monitoring site exceeds the average turbidity at the reference
site by more than the permissible turbidity increase, then water
samples, composited over the entire water column, from both the
monitoring and reference sites shall be collected and submitted for
analysis of Total Suspended Solids, dissolved PCBs, arsenic,
cadmium, copper, chromium, lead, mercury, nickel, and zinc.
When samples are submitted to the laboratory, a 36-hour turn-
round time shall be requested. Additionally, the Proponent, or
their contractor, shall take operational action(s) designed to limit
such exceedences, such as increasing the dredge cycle time,
inspection and any necessary repair, of the silt curtains,
deployment of an additional row of silt curtains or other mitigation

" measures. Turbidity monitoring shall continue on the schedule

outlined in Section 6.a.iii, until complianceis reestablished.
If compliance can not be reestablished within 48 hours, dredging
shall cease and Department and any other interested local, state, or

‘federal agency staff, in consultation with the Proponent, their

contractors and/or consultants shall review the operational actions
undertaken, the results of the analyses of the water samples and
evaluate the biological significance of the available data and
determine the requirements for additional mitigation, if any.

b. Should the deployment of silt-curtains prove not possible or be
unsuccessful, the following water-quality monitoring program shall be carried
out daily for the first three days of activities commencing and twice a week
thereafter for dredging activities and during those times when dewatering
activities are ongoing from the terminal fill operation:

i

il.

iii.

A reference location shall be established approximately 200-feet
up-current from the dredge and a monitoring location shall be
established 200-feet down-current from the dredge.

Turbidity shall be measured, using an optical backscatter sensor, at
both the reference location and the monitoring location, at
established depths: near the water’s surface, at the mid-point of the -
water column and near the bottom. The three depth values '
obtained shall be averaged, such that a single, representative

‘turbidity value is calculated for the reference location and-a single,

representative turbidity value is calculated for the monitoring .

* location.

Turbidity shall be measured at both the reference location and at
the edge of the mixing zone prior to the start of dredgmg, and once
every two hours of dredging.



- iv.  An exceedance of the project turbidity standard shall be attributed
to project activities when the average turbidity at the edge of the
mixing zone exceeds the reference site turbidity plus the
permissible turbidity increase, as outlined in the following table:

Reference Site Turbidity (NTUs) Permissible Turbidity Increase
<10 Reference plus 20 NTUs
11-20 - Reference plus 15 NTUs
21-30° Reference plus 10 NTUs
>31 Reference plus 30% of reference
V. If, in two consecutive monitoring events, the average turbidity at

the edge of the mixing zone exceeds the average turbidity at the
reference site plus the permissible turbidity increase, then water
samples, corhposited over the entire water column, from both the
reference location and the edge of the mixing zone shall be
collected and submitted for analysis of Total Suspended Solids,
dissolved PCBs, arsenic, cadmium, copper, chromium, lead,
mercury, nickel; and zinc. When samples are submitted to the
laboratory, a 36-hour turn-round time shall be requested.
Additionally, the Proponent, or their contractor, shall take
operational action(s) designed to limit such exceedences, such as
increasing the dredge cycle time, inspection and any necessary
repair, of the silt curtains, deployment of an additional row of silt
curtains or other mitigation- measures. -Turbidity monitoring shall
continue on the schedule outlined in Section 6.b.iii, until
compliance is reestablished.

Vi. If compliance cannot be reestablished within 48 hours, dredging
shall cease and the Department and any other interested local, state
or federal agency staff, in consultation with the Proponent, their
contracts and/or consultants shall review the operational actions
undertaken, the results of the analyses of the water samples and
evaluate the biological significance of the available data and
determine the requirements for additional mitigation, if any.

8. As proposed, dredging of contaminated, silty sediment shall be done using a closed,
environmental, clamshell bucket. Where pilings or other debris are found to interfere
with environmental bucket closure or equipment operation, a conventional clamshell
bucket may be used to extract the pilings/debris. Sediment removal during such
activity shall be minimized to the greatest extent practicable. Should dredging with
the environmental bucket become unfeasible or unsuccessful, the SER PM must be
notified prior to any contaminated sediment dredging not using the environmental
bucket, and the contractor must also continue to meet the pro;ect water quallty
standard performance standards.

9. Water discharged from the barge shall be appreciably free of suspended sediment and
meet the water quality criteria established in Section 4 (above). Any free liquid
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flowing from the barge in the harbor shall be passed through a sand media filter or

equivalent filtration system (which must be approved by the project Resident

Engineer) prior to discharge.

The Resident Engineer and EM shall be responsible for anticipating the need for and
installation of additional erosion/sédiment/turbidity controls and shall have the

* authority to require additional control measures to protect the resource areas beyond

13.

14.

15.

16.

17.

18.

what is shown on the plans, if field conditions or profe551onal judgment dictate that
additional protection is necessary.

Emergency Response/Spill Prevention Plan: Included in said Plan shall be the contact
responsible for shutting down BMPs discharging to the New Bedford Harbor in the
event of a spill and maintenance practices to be employed to make sure gate valves or
other shut down measures work approprlately to prevent spllls from entermg the
adjacent waters.

During dewatering, if necessary, the discharge point shall be protected. Water from
dewatering activities shall be filtered via the use of a portable sedimentation tank that -
removes suspended solids, temporary sedimentation basins, or other means prior to .
discharge.

Diesel- powered equipment s shall be fitted with after-engme emissions controls such as
oxidation catalysts or particulate filters. :

Within 30 days of the completion of the initial dredging, a bathymetric, survey of the
dredge footprint, depicting post- dredge conditions, shall be sent to the MADEP SER
Project Manager.

Disposal of any volume of dredged material at any location in tidal waters is subject
to approval by the Department and the Massachusetts Coastal Zone Management
office. :

A baseline condition report detailing existing conditions of all areas proposed to be
transformed to salt marsh shall be submitted to the Department, An annual progress
report shall be produced at the end of each year following construction of the salt
marsh area for a period of five (5) years, and shall be submitted by the EM to the
Department, no later than December 30 of each year. All reports shall be prepared in
the same format so that a comparison can be made from each year to the next. The
first annual report shall be prepared and submitted no later than December 30 of the
first year following the implementation of the salt marsh creation. The existing

~ conditions report and all annual reports shall include, in textual, tabular and graphic

-formats, percent of vegetative cover, a list of plant species, coverage of wetland

plants as a percentage of all plants, and an evaluation of relative plant vigor (i.e.
mortality rate of existing species and number or new species) and any changes
observed in soils or hydrology. Additionally, the report shall include representative-
photographs of site conditions and recommendations for improvement. These reports
shall also summarize agency consultations pertaining to the restoration project, the
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remedial responses to those problems and'appropriate recommendations for future
project.

19. Any changes made to documents submitted shall be 1mmed1ately forwarded to the

Department for review and comment.

MADEP Chapter’91 Waterwavs Standards:

1.

Acceptance of these Waterways Conditions shall constltute an agreement by the
Proponent to conform to all terms and condltlons herein. -

All subsequent maintenance dredging and transportation and disposal of this dredge
material, during the term of this Project shall conform to all standards and conditions
applied to the original dredging operation performed under this Project.

After completion of the work authorized, the Proponent shall furnish to the
Department a suitable plan showing the depths at mean low water over the area
dredged. Dredging under this Project shall be.conducted so as to cause no

.unnecessary obstruction of the free passage of vessels, and care shall be taken to

cause no shoaling. If, however, any shoaling is caused, the Proponent shall at his/her
expense, remove the shoal areas. The Proponent shall pay all costs of supervision,
and if at any time the Department deems necessary a survey or surveys of the area
dredged, the Proponent shall pay all costs associated with such work.

. The Proponent shall, at least three days prior to the commencement of any-dredging

in tide water, give written notice to the Department of the time, location, and amount
of the proposed work

Special Waterways Conditions

1.

Dredg.e'material shall be transported to suitable disposal facilities; unregulated
dumping of dredge materials is not permitted.

The Proponent shall develop and‘.implement a Natvigation Plan to address and
mitigate temporary impacts to navigation during dredging activities.

The Proponent shall provide and maintain in good working order appropriate United
States Coast Guard (USCQG) approved navigation aids to a551st mariners in avoiding
work areas as required by the USCG. :

The Proponent shall maintain vehicular access to water-dependent users throughout
construction activities. As part of the final design plan, the Proponent describes the
means by which the public shall provide reasonable measure to provide on-foot
public passage consistent with the need to avoid undue interference with the water=- .
dependent uses of the project.



5. The Proponent shall remove and properly dispose of all temporary structures no later

~ than three (3) months after completion of the dewatering and amendment of the
sediments. Temporary structures are defined as berms and dikes; lime silo;
dewatering tanks, erosion and sediment control systems, pipes, and siltation curtains.

6. Modification to this Project: the SER PM, may review on an individual basis,
modifications to construction activities and/or temporary structures which represent
and insignificant deviation from original specifications, in terms of configuration,
‘materials or other relevant design or fabrication parameters as determined by DEP
‘within all areas of construction. Such review shall be in accordance with the
following procedure:

a. The Proponent shall submit a written. request descrlbmg the proposed -

o modifications to the work accompanied by plans, for prior review of the DEP.
The DEP will consider comments submitted within ten (10) days of the DEP’s
receipt of the request. The DEP will send any significant modifications to the
Resource Agencies for review and comment and to identify any future
Performance Standards if necessary. EPA will also have the opportunlty to
make a consistency determination if the change is significant, as necessary. .
The DEP will notify the Resource Agencies of any minor modiﬁcations. -

7. After completion of the work authorized the Proponent shall furnlsh the Department a
suitable plan showing the depths at mean low water over the areas dredged w1th1n 90
days of completion if each phase of the dredgmg
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The South Terminal project is comprehensively described in the.report entitled Enhanced

. Remedy in New Bedford, South Tetminal, January 18, 2012(“SER Report” or “Report™). This
Report supplements and updates the Report previously submitted to EPA on or about August 25,
2010. The project envisions the construction and operation of a marine terminal of
approximately 28.25 acres within the Designated Port Area of the New Bedford Harbor at a site
north of and proximate to the Harbor’s Hurricane Barrier. The project will be subject to three
regulatory programs: Wetlands, 310 CMR 10.00; Waterways, 310 CMR 9.00; and Water
Quahty, 314 CMR 9.00. The prolect ] components mclude

1. Constructlon ofa 1200 lmear foot bulkhead that will ﬁll in approximately 5.49 acres of

. shallow, near shore and intertidal habitat and 0.18 acres of salt marsh;
2. Improvement dredging to provide navigational access to the terminal ‘resulting in permanent
impacts of approximately 12.14 acres in near shore, subtidal habitat and 43.38 acres of
temporary impact of which 19.6 acres is maintenance dledgxng of the Federal Navigation
Project; and o ' :
3. Mitigation for impacts to winter ﬂounder, shellfish and salt marsh.

Designated Port Area

All the activities associated with the project lie within a Designated Port Area (DPA), locations
dedicated to marine industrial and commercial purposes.! The Wetland Regulations at 310
CMR 10.26 establish the performance standards for activities proposed in wetland resource areas
*.within a DPA. . The regulation designates land under the ocean in a DPA as significant to the
wetland interests of marine fisheries, storm damage prevention and flood control, and presumes

1A Iocale is established as a DPA pursuant to the Coastal Zone Management Regulatzons at 301 CMR 25.00,
This Information is avallable In alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292.5751, TOD# 1-866-539-7622 or 1-617 574 6868
-MassDEP Website: wiw.mass.gov/idep
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that such land is not significant to other interests including salt marsh, land containing shellfish,
coastal beaches, and tidal flats. Therefore, the performance standards applicable to those marine -
resource areas are not apphcable to plO_]eCtS within the DPA absent unique conditions not present
in the site of this DPA. Moreover, impacts to these areas from filling have been compensated for
thr ough mitigation discussed below. - ;o

Projects in the DPA must be designed and constructed using best practical measures to minimize
ddverse effects on: (a) fisheries through changes in water circulation and water quality; and (b)
storm damage prevention or flood control caused by changes in the land’s ability to provide
support for adjacent coastal banks or engineering structures. There is nothing uniquer about the
construction or location of the bulkhead to suggest that it would have an adverse impact on water
circulation which is driven primarily by meteorology and tides in this locale. Dredging and
filling activities may cause temporary impacts to water quality, which is discussed in further
detail below. Similarly, giveh the bulkhead’s location in relation to the hurricane barrier, there is
no reason to conclude that the terminal will have an adverse impact from storm damage or
flooding to the coastal bank, or boat 1amp or marine industrial bulkhead located on adjacent

- parcels. : : :

Terminal

The South Terminal’s bulkhead is to be constructed with sheetpiling and backfilled with 150,000
cubic yards of clean sand generated by navi gational dredging projects undertaken in the Harbor.
The bulkhead will infill approximately 5.49 acres of near shote habitat and 0.18 acres of salt
marsh. The intertidal and subtidal areas of the proposed bulkhead are currently contaminated
with lower levels of PCBs. An additional 34,000 cy of clean material generated from
navigational dredging will be used to grade the upland portions of the facility for the wind blade
lay down area and ancﬂlary staging and loading uses. : :

The Water Quality Regulations_at 314 CMR 9.06(1) require an alternative analysis that
demonstrates no practicable alternative to the project will have a less adverse effect on the
aquatic environment. The SER Report sets out the basis for the Department’s conclusion that
there is rio other practicable location or configuration for the prdject that will meet its primary
purpose in serving the off-shore renewable energy. The Report satisfies the regulation’s
alternative analysis performance standard. Moreover, the regulations provide at 310 CMR
"9.06(8) that, notwithstanding the requirement for a Least Environmental Damaging Practical
Alternative( “LEDPA”)-typ¢ analysis, the Départment may approve a project that will otherwise
improve the natural capacity of wetlands or any water of the Commonwealth, The South
Terminal project. will imprdve the Harbor’s and its surrounding habitat’s natural capacity in that -
it provides (a) a construction-related reuse for CAD generated material, (b) a location capable of
~ providing future means to store and reuse CAD sediment, and (c) the mechanisms by which the




-proposed mitigation measures will eliminate exposilre'of the aquatic enyirohrhent to PCB ,
contamination. The terminal also allows the project to comply with the provision of 314 CMR
9.07(1)(e), which compels reuse or recycling of dredged material rather than its disposal.

_ The regulation at 314 CMR 9.06(2) requires that appropriate and practicable steps be taken to
avoid and minimize potential adverse impacts to land under water or the intertidal zone. . The
Department has developed standard protocols to regulate construction activities in shoreline
areas to avoid and minimize adverse impacts to water quality and benthic habitat through the use
of time of year restrictions and best management practices. In regard to the bulkhead, most of the
impacts to the intertidal areas will occur behind the sheet piling. There is nothing unique about
. this project that indicates that thr ough site- spemﬁc application of these protocols the avoidance
and mlmmlzatlon standard cannot be achleved -

_When MassDEP previoilsly-determined which MassDEP regulations. apply to the project, it was
contemplated that the bulkhead could potentially incorporate anthropogenic, contaminated
dredge spoils. As a consequence, it was determined that the terminal would be regulated as a
Confined Disposal Facility (CDF) pursuant to 314 CMR 9.07(8). In light of the representation
that the bulkhead construction and lay down area grading material will be composed only of

- clean sand, the CDF performance standards are no longer relevant. The bulkhead construction
and site grading material may be regulated as the reuse of dredged material under the,apprOpriate"
reuse alternatives set out in 314 CMR 9.07(9)(a) and (b). 314 CMR 9.07(9)(a) allows for the
shoreline placement of dredged material proximate to the dredging activity that lies with a flood
plain and identifies placement of material behind a bulkhead as valid reuse alternative. The SER
report identifies the site ass within the FEMA mapped 100-year flood plain.

The use of clean, dredged sand for the purpose of grading the upland areas of the site is regulated
pursuant to 314 CMR 9.07(9)(b). This provision provides for the placement of dredged matetial
. in an upland area for fill or reuse, provided the concentration of contaminants in the material (1)
~ do not exceed the S-1 applicable at the receiving location, as specified in 310 CMR 40.0975, (2)
_is not a hazardous waste, and (3) will not adversely affect d potable water supply. Additional
 provisions require that contaminants in the material not be significantly different or greater than
the receiving location’s background conditions, the reuse occur in a DPA if practicable, and the
material be appropriately dewatered and otherwise managed in accordance with applicable
regulations at 314 CMR 9.07. The Report’s representation that only clean sand would be-
employed makes it reasonably likely that the material would not exceed S-1 standards or the
-background conditions at the proposed reuse locations. Based on historic sampling data and
standard sampling protocols, MassDEP would establish an applopfiate construction sampling
~methodology to confirm that the materlal des1gnated for upland’ reuse met the applicable
. compliance standard. -




The terminal is also regulated under the Waterways regulations, 310 CMR 9.00. The terminal’s
functions classify. it as a water dependent-industrial facility under the criteria at 310°CMR 9.12: a
facility related to the construction and storage of marine structures, a marine terminal for transfer
between ship and shore of water-borne goods, and an ancillary ‘activity to offshore renewable -
energy infrastructure. = As a water dependent facility, the project is presumed to serve a proper
public purpose (310 CMR 9.31). There is nothing in the record to indicate that this project is
displacing an established, reasonably continuous water-dependent use in contravention to 310
CMR 9.36(4). Water dependent industrial structures within the tideland area of a DPA may be
constructed with fill, prov1ded that neither pile supported nor floating str uctures are a reasonable
alternative,

The SER Report presents convincing information that the massive weight and pounds per square

inch pressure exerted by the mobile cranes used to unload and stage the turbine components

establish that a pile supported or floating structure are not practicable alternatives to meet the

operational design requirements of the Terminal (See, Sec. 4.3.2). ‘This section incorporates

. information previously provided to the Department on May 6, 2011 to further analyze the
relationship between the required weight bearing capacity of the terminal and its design. The
Report describes how a typical mobile crane weighing 600 metric tons can, in the course of an
unloading operation, generate in excess of 12,000 psf Those estimates are consistent with the
load designs of European ports that have supported off-shore wind installations. The vibration
produced as the cranes move from the unloading to the stagmg area can also severely 1mpact

structures with fixed pomt load bearing, such as pile supported structures, disrupting the

~ connection-points and causing early failure. '

The need for crane mobility and their operating loads require, as a practical necessity, a crushed
stone surface, rather than a coricrete operating surface, to prevent the cracking of the concrete
deck due to settlement and wear and tear. To avoid cracking the deck on a pile supported .
structure, the project requires an additional three feet of fill that will further increase the load
bearing demands on a pile structure and raise its elevation 7 feet more than the current bulkhead
ahgnment A plle supported structure built to carry these loads would require pilings of a
dimension and density that would reasonably preclude navigating or walking under the structure,
thereby virtually eliminating any public access opportunities that a standard pier pile supported

structure might prov1de and havmg sufficient density as to have the effect of being fill in terms
of its effect on marme resources. :

These factors combine to preclude reliance on a pile supported structure as a reasonable design
choice. This conclusion is further supported by the Department’s records, which indicate that
these cranes we1gh 12 times and 6 times more than the cranes at the largest cargo marine
terminals operating in Boston and New Bedford, respectlvely. Floating structures are also

* incompatible with the primary purpose of the terminal, given the foregoing load bearing




constraints and the rieed for a stable infrastructure to transfer and stage these heavy turbines.
The terminal also meets the Engineering and Construction standards at 310 CMR 9.37.

The site investigation of the upland portion of the terminal site identified that major portions of
the site were underlain at relatively near surface depths with a variety of waste materials. Certain
test pits also showed the presence of hydric soils and invasive plants that can propagate in:
anaerobic conditions. The Department does not consider those areas jurisdictional wetlands. In
addition, the SER Report noted that at least one area has been identified as the site of release
regulated under M.G.L. c. 21E. The Department anticipates that as the project progresses a more
“ detailed site assessment will be conducted pursuant to Massachusetts Contingency Plan
regulations, 310 CMR 40.000, and the appr: opr1ate response actions will be implemented, if
requned

The proposed site development design the Department reviewed in 2010 incorporated a
temporary bridge between two parcels of land that traversed an intertidal salt marsh. The current
design connects those parcels through an entirely different route outside of the intertidal area and
salt marsh. Therefore, the discussion in the Department’s August 25t memo on the temp01a1y
.impacts assoc1ated w1th the bridge is no longer relevant.

Navigational. Dredging

Navigational access to the terminal requires a combination of 1mprovement and maintenance
dredging in excess of 17 acres of intertidal and subtidal areas to between- 20MMLW to -
30MMLW as described and delmeated in the SER Report and accompanying Appendix. The
water quality regulations require a “LEDPA”-type analysis for dredge projects (314 CMR
9.07(1)(a). The SER Report sets out a sufficient rationale for the extent of the proposed
. dredging. The rationale is based upon a best information available analysis of the configuration
and number of primary and support vessels that will be required to implement the project,
consistent with the wind turbine facility’s transportation and construction predicates. Similar to
the provision discussed earlier in connection the discharge of fill associated with the terminal,
the regulations at 314 CMR 9.07(1)((I) create an exception to the applicability of the alternative
analysis requirement at 314 CMR 9.07(1)(a) and the other dredging performance standards
- where the dredge components of the project will restore or otherwise improve the natural
capacity of the wetl