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Response to releases of hazardous substances is often
affected by floodplain and wetland‘1ssues. Under this policy
Superfund actions must meet the substantive reguirements of
the Floodplain Management Executive Order (E.O0. 11988), and
the Protection of Wetlands Executive Order (E.O. 11990) (see
attached), - and Appendix A of 40 CFR Part 6, entitled Statement
of Procedures on Floodplain Management and Wetland Protection.

_ The purpose of Appendix A of 40 CFR Part 6 is to set forth EPA's
policy and guidance for carrying out the provisions of Executive
Orders 11988 and 11990. This memo discusses situations that
require preparation of a floodplains or wetlands assessment,

- and the factors which should be considered in preparing an
assessment, for response actions undertaken pursuant to section
104 or 106 of CERCLA.

For removal actions, the on-scene coordinator (0SC) must
consider, to the extent practicable, taking into account the
- exigencies of the situation, the effect the response action
will have on floodplains and wetlands. For remedial actions, a
floodplain/wetlands assessment must be incorporated into the
analysis conducted during the planning of the remedial action.

I. BACKGROUND
A. Floodplains

Floodplains are relatively flat areas or lowlands adjoining
the channel of a river, stream or water course which have been or
may be covered by floodwater. A flood is a general and temporary

- condition of partial or complete inundation of normally dry land
arcas from the overflow of inland and/or tidal waters and/or
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the unusual and rapid accumulation or runoff of surface waters
from any source. A reference to a floodplain should be
accompanied by a modifier indicating the level of flooding,

- e.ge, 100-year floodplain (one percent chance of flooding in
>any year)o

Executive Order 11988 - Floodplain Management

Executive Order 11988 requires Federal agencies carrying
out their responsibilities to take action to reduce the risk
of flood loss, to minimize the impact of floods on human safety,
health and welfare, and to restore and preserve the natural
and beneficial values served by floodplains. To do this,
Federal agencies must evaluate the potential effects of any
actions they may take in a floodplain to ensure that their
planning programs and budget requests reflect consideration
of flood hazards and floodplain management, including the
restoration and preservation of such land areas as natural
undeveloped floodplains. This order emphasizes the importance
of evaluating alternatives to avoid effects and incompatible
development in the floodplains, of minimizing the potential
harm to floodplains if the only practicable alternative
reguires siting an-action in a floodplain and providing early
and adequate opportunities for public review of plans and
proposals involving actions in floodplains.

B. Wetlands

Wetlands are land areas which, because of their frequent
inundation by surface or ground water, can support vegetative
or aquatic life that requires saturated soil conditions.
Wetlands generally include but are not limited to swamps,
marshes, bogs and similar areas such as sloughs, pot holes,
wet meadows, river overflows, mud flats and natural ponds.

Executive Order 11990 - Protection of Wetlands

Executive Order 11990 requires Federal agencies in"
carrying out their responsibilities to take action to minimize
the destruction, loss or degradation of wetlands, and to

" preserve and enhance the natural and beneficial values of .
wetlands. The order emphasizes the importance of avoiding
undertaking new construction located in wetlands unless there
is no practicable alternative to that construction, minimizing
the harm to wetlands if the only practicable alternative
requires construction in the wetland, and providing early and
adequate opportunities for pub11c review of plans and proposals
involving new construction in wetlands.

C. Statement of Procedures on Floodplain Management and
Wetlands Protection - Appendix A to 40 CFR Part 6

EPA has promulgated regulations implementing procedures
on the National Environmental Policy Act (NEPA) at 40 CFR
Part 6. Appendix A of Part 6 (Appendix A) deals with procedures
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on Floodplain Management and Wetland Protection. The purpose
~ of Appendix A is to set forth Agency policy and guidance for
carrying out the provisions of Executive Orders 11988 and

1 11990. -

Appendix A provides that it is the intent of these
Executive orders that, wherever possible, Federal agencies
implement the floodplains/wetlands requirements through
existing procedures, such as those internal procedures
established to implement NEPA. In those instances where the
environmental impacts of a proposed action are not significant
enough to require an environmental impact statement (EIS)
pursuant to section 102(2)(C) of NEPA, or where programs are
not subject to the requirements of NEPA, alternative but
equivalent floodplain/wetlands evaluation- and public comment
and notice procedures must be established. Furthermore,
Appendix A prescribes the requirements for floodplain/wetlands
review of proposed EPA actions.

II. POLICY
A. Removal Actions

Removal actions are exempt from compliance with section
102(2)(C) of NEPA because there is a fundamental conflict in
statutory purpose between EIS requirements and EPA's removal
authority. This conflict arises from the fact that it would
be virtually impossible for EPA to follow the lengthy EIS
process and at the same time expeditiously undertake removal
actions. ' :

1. Floodplain/Wetland Assessment

, However, a floodplains/wetlands evaluation required by
Appendix A would not be as lengthy as the EIS process. There-
fore, the OSC or lead Agency should attempt to incorporate a
floodplains/wetlands assessment into the preliminary assess-
ment for the removal action. The floodplains/wetlands assess-
ment must consider the following: whether or not the action
will be located in or affect a floodplain or wetland; the

impact of the action on the floodplain or wetland; the altern-
atives available; and measures to minimize potential harm to
the floodplain or wetland if there is no practicable alternative
to locating in or affecting the floodplain or wetland [for a more
detailed explanation of these factors see Section III, Remedial
Actions, of this policy)]. However, because removal actions
often involve situations requiring expeditious action to
protect public health, welfare or the environment, it may

not always be feasible to perform a floodplains/wetlands
assessment. In those circumstances where a floodplain/wetland
assessment cannot be performed, the OSC report or other
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documents should spec1fy the reasons. At the 0SC's discretion,
considering the exigencies of the situation, the OSC should
consult with the Regional 404 Staff where wetlands/floodplains
are involved or suspected to be involved.

For all lead agency removal actions where a floodplain/wetland
assessment is performed and is proposed to be in or affecting a
floodplain/wetland the 0SC shall document the decision in the
0SC report. The decision shall be accompanied by a Statement
of Findings, not to exceed three pages that includes (i) the
reasons why the proposed action must be located in or affects
the floodplain/wetlands; (ii) a description of significant
facts considered in making the decision to locate in or to
affect the floodplain or wetland including alternative sites
and actions; (iii) a statement indicating whether the proposed
action conforms to applicable State or local floodplain/wetland
protection standards; (iv) a description of the steps taken
to design or modify the proposed action to minimize potential
harm to or within the floodplain or wetland; and (v) a statement
indicating how the proposed action affects the natural or
beneficial values of the floodplain or wetland.

2. Opportunity for Citizen Comment

Appendix A has two public notice requirements. One is
public notice when it is apparent that a proposed or potential
agency action is likely to impact a floodplain or wetland and
the other is public notice of the selected decision.

Because of the expeditious nature of removal actions extend-
ing 45 days or less, no formal community relations plan must be
developed. Instead, a spokesperson will be designated by the
lead agency to inform the community of actions being taken,
to respond to inquiries and to provide information concerning
the release. If the exigencies of the situation permit the"
performance of a floodplain/wetland assessment, the assessment
must be included in the spokesperson's presentation. This
will provide early public notice as required by Appendix A.

The OSC report, which contains the selected decision or the
reasons why a floodplain/wetland assessment cannot be performed,
must also be made available to the public. The OSC report will

provide public notice of the selected decision as required by
Appendix A.

If the required removal action extends over 45 days, a formal
community relations plan must be developed. If the exigencies
of the situation allow for a floodplain/wetland assessment,
this assessment must be made available for a three week public
- comment period. This will provide early public notice and an
opportunity for participation in the dec151onmak1ng process
as required by Appendix A.
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If it is known that a floodplain/wetland assessment will be
conducted at the time of the preparation of the Community Relations
Plan than the public comment period must be noted in the plan.

The OSC report, which contains the selected decision or the
reasons why a floodplain/wetland assessment cannot be done, is
also required for the "longer" removals and must be made available
to the public. This will provide public notice of the selected
decision as required by Appendix A.

" B. Remedial Actions

An EIS is unnecessary for remedial actions provided in that
EPA meets the standards for a functional equivalent exception to
the EIS requirements of section 102(2)(C) of NEPA. To comply
with the functional equivalent exception, the agency must have
expertise in environmental matters and meet the following criteria.
First, the agency's authorizing statute must provide substantive
and procedural standards that ensure full and adequate consideratio
of environmental issues. Second, the agency must afford an
opportunity for publlc part191pat10n in the evaluation of env1ron-
mental factors prior to arriving at a final decision.

1. Consideration of Environmental Issues

Remedial actions satisfy the first criterion for a functional
equivalent exception because of the mandate for environmental
assessment contained in section 104 of CERCLA and the procedural
safeguards developed by EPA for the remedial planning process. -
The language in section 104, that directs that remedial actions
be necessary to protect public health, welfare, and the environment
establishes a standard mandating consideration of environmental
effects. Moreover, the procedures set forth in the National
Contingency Plan (NCP) establish a process for conducting an
analysis during the planning of remedial actions that is similar
in content to the evaluation underlying an EIS. This analysis
is contained in the remedial investigation/feasibility study
(RI/FS). Therefore, for a remedial action to comply with the
alternative but equivalent floodplain/wetland evaluation
contained in Appendix A of 40 CFR Part 6, a floodplain/wetlands
assessment must be incorporated into the analysis conducted
during the planning of remed1a1 actions which is established
by the NCP.

During the scoping of remedial response actions, the Remedial
Project Manager (RPM) or the lead Agency in conjunction with
Regional 404 staff, should identify any floodplain or wetlands
located within the site area or that could be affected by the
response action. If the area is predominantly privately owned,
the RPM or the lead agency shall consult with the Federal Insurance
Administration of the Federal Emergency Management Agency which
~ has two maps that will be useful in identifying floodplains.

The Flood Insurance Rate Map shows the boundaries and elevations
of the 100 and 500 years floodplains. The other map, Flood
Hazard Boundary Map, shows the appropriate area of the 100 years
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zone. A copy.of these maps can be obtained by calling
1-800-638-6620. For areas predominately State or Federally
owned, consult with the controlling Federal or State agency.
Maps are available for some wetland areas from the Fish and
Wildlife Service (National Wetlands Inventory Maps) or from
local and State planning agencies. Also, the Regional 404
staff has access to the most up to date wetlands area
information.

If there are no floodplains/wetlands located within the
site area or that could be affected by a response action, the
feasibility study should so state, and the response action may
proceed without further consideration of the procedures set
forth below. However, if the site is located within a flood-
plain/wetland or if the proposed remedial action would affect
a floodplain/wetland, the RPM or the lead agency must conduct
a floodplain/wetland assessment which will be integrated into
the feasibility study. 1In the RPM's discretion, the RPM should
consult with the Regional 404 staff in cases that require a
floodplains/wetlands assessment. Floodplain/Wetland assessments
shall consist of a description of the proposed action, a dlscu551or
of its effect on the floodplain/wetlands, a description of
the alternatives considered and their effects on the floodplains
and wetlands, and measures to minimize potential harm to the
floodplain/ wetland if there is no practicable alternative
to locating in or affecting floodplain/wetlands.

a. Floodplain Assessment Of Alternatives

In assessing the alternatives and their effects on the
floodplain and floodplain protection, the RPM or lead agency
should consider such factors as environmental effects, community
welfare, cost and technology. All possible alternatives must
be considered, including the no action alternative. If one
or more of the alternatives will be located in a floodplain,
those alternatives may not be selected unless a determination
is made that no practicable alternatives exists outside the
floodplain.

If no practicable alternatives exist outside the floodplain,
and the RPM or lead agency has determined or proposes to allow a
remedial action to be located in a floodplain, then the RPM or
lead agency shall act to minimize potential harm or avoid adverse
effects to the floodplain. This includes acting to restore and
preserve the natural and beneficial values of floodplains. The
benefits of preserving floodplains in their natural or relatively
undisturbed state include not only reduction of flood hazards,
but maintenance of water quality standards, replenishment of
ground water, soil conservation, the fostering of fish, wildlife
and plant resources and the provision of recreational areas.

The following are possible methods for minimizing potential
harm to floodplains. This list, however, does not preclude the
RPM or lead agency from using other measures that minimize
potential harm or avoid adverse effects to floodplains.
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1. Use minimum grading requirements.

2. Return the site to natural contours. ,

3. Maintain floodplain vegetation to reduce sedimentation.

4. Regulate methods used for grading, filling, soil removal
and replacement to reduce sedimentation.

5. Require topsoil protection program.

6. Raise the site above the floodplain.

7. Construct new structures or facilities in floodplains in
accordance with accepted floodproofing and other flood
protection measures and elevate structures above the base
flood level rather than filling inland, wherever practicabl

b. Wetland Assessment Of Alternatives

In assessing the alternatives and their effects on wetlands,
the RPM or lead agency in conjunction with the Regional 404 staff,
should consider such factors as environmental effects, community
welfare, cost and technology. All possible alternatives must be
considered, including the no action alternative If one or more of
the alternatives will be located in a wetland, those alternatives
may not be selected unless a determination is made that no
practicable alternative exists outside the wetlands.

If no practicable alternative exists outside the wetlands,
and the RPM or lead agency has determined or proposes to allow a
remedial action to be located in a wetlands, then the RPM or
lead agency shall act to minimize potential harm or to avoid
adverse effects to the wetlands. This includes action to allow
restoration and preservation of the natural and beneficial
values of the wetlands. The benefits of preserving wetlands
in their natural or relatively undisturbed state include the
control of flood and storm hazards, maintenance of water
quality standards and water supply, maintenance of natural
systems, natural pollution abatement, conservation and long
term productivity of existing flora and fauna, species and
habitat diversity and stability, hydrologic utility, fish,
wildlife, timber and food resources, and other uses of wetlands
in the public interest including recreational, scientific
and cultural uses. All impacts caused by an action occurring
in a wetland must be evaluated and mitigated according to the
EPA mitigation policy (under authority of the Clean Water Act
section 404) in effect at the time of the proposed action,
including the effects on the wetlands natural or beneficial
value. ‘

c. Documentation_of Decision

For all lead agency response actions proposed to be in or
affecting a floodplain/wetland the RPM or lead agency shall
document their decision in the Record of Decision (ROD). The
decision shall be accompanied by a Statement of Findings which
may be included in the ROD support document or attached as a
separate appendix. This statement will not exceed three pages
and will include: (i) The reasons why the proposed action must be
located in or affect the floodplain or wetlands; (ii) a descriptic
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of significant facts considered in making the decision to

locate in or affect the floodplain or wetlands including
alternative sites and actions; (iii) a statement indicating
whether the proposed action conforms to applicable State or

local floodplain/wetland protection standards; (iv) a description
of the steps taken to design or modify the proposed act to
minimize potential harm to or within the floodplain or wetlands;
and (v) a statement indicating how the proposed action affects

the natural or beneficial values of the floodplain or wetlands.

2. Opportunity for Response to Citizen Concerns

Remedial actions satisfy the second criterion for a functional
equivalent exception because current Agency procedures for public
comment on remedial actions and the proposed amendments to the
NCP afford the public an ample opportunity for participation in
the evaluation of environmental factors prior to arriving at a
final decision. The proposed amendments to the NCP and the
current Superfund Community Relations Policy provide for a minimum
21-day comment period on the feasibility study which outlines
alternative remedial measures prior to selection of the final’
remedial response. This public involvement in the remedial
planning process would enable remedial actions to meet the
public participation requirement for the functional equivalent
exception to NEPA.

Appendix A, however, appears to require two further public
notice requirements. One is any early public notice when it is
apparent that a proposed or potential agency action is likely to
impact a floodplain or wetlands and the other is publlc notice of
the selected decision. -

Current Agency policy suggests that a fact sheet summarizing
the feasibility study response alternatives and other issues, be
provided to the public 2 weeks prior to the minimum 3 week public
comment period for the feasibility study. The fact sheet will
include a statement explaining whether a proposed or potential
remedial action is likely to impact a floodplain or wetlands.
This will provide early public notice as required by Appendix A.

Concerning the public notice of a selected decision, the
Agency suggests that a public notice and updated fact sheet
summarizing the ROD be provided to the public. In addition, when
the ROD is signed, it becomes a public document. The public
notice, fact sheet and -the availability of the signed ROD
in the information repositories will provide public notice of
the selected decision as required by Appendix A. The updated
fact sheet will contain the alternative selected, any effects
the response will have on floodplain/wetlands, and the State-
ment of Findings. descrlbed in the Documentation of Decision
Section above.

In addition, the Agency suggests that public meetings and
other community relations activities be held as specified in the
community relations plan.
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D. Summary
1. Removal Actions

For removal actions, EPA's policy is to pursue actions
that will meet applicable or relevant standards, and criteria of
the other Federal environmental laws that deal with floodplains/
wetlands to the maximum extent practicable, considering the
exigencies of the situation.

2. Remedial Actions

_ For remedial actions, EPA's policy is to pursue remedies
that attain or exceed applicable and relevant standards of other
Federal environmental laws that deal with floodplains/wetlands,
unless specific circumstances exist as referenced in section
300.68(1i)(5) of the NCP. CERCLA procedural and administrative
requirements will be modified to provide safeguards similar
to those provided under other laws. Applications for and
receipt of permits is not required for on-site response
actions taken under the Fund-financed or enforcement authorities
of CERCLA (i.e., Clean Water Act 404 permits are not required).

III. COMPLIANCE WITH OTHER FLOODPLAIN/WETLAND LAWS

The Agency has concluded that cleanups pursuant to sections
104 and 106 of CERCLA should comply with other Federal environ-
mental standards, as a matter of policy, but not as a matter of
law, except in a limited set of circumstances. For example,
Section 10 of the Rivers and Harbors Act of 1899 and section
404 of the Clean Water Act apply to dredge and fill activities
and must be complied with except in very limited circumstances
such as fund balancing. (See "CERCLA Compliance with other
Environmental Statutes" 50 FR 5928). However, permits are
not required for these actions. This policy has also been
proposed in amendments to the NCP (50 FR 5862). In addition,
Federal public health and environmental criteria and advisories
and State standards shall be considered, with appropriate
adjustment, in determining the appropriate response -action.
Therefore, the Agency should also consider State and local
floodplain/wetland protection standards and other Federal
guidance. If the Agency does not use applicable State and
local standards, the reason why should be documented in the
Record of Decision or the Statement of Findings prepared by
the OSC.

IV. IMPLEMENTATION
This policy will apply to all removals and remedial

investigations and feasibility studies that are initiated
after August 1, 1985.
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APPENDIX A TO PART 6—STATEMENT OF
PROCEDURES ON FLOODPLAIN MAN-
AGEMENT AND WETLANDS PROTEC-
TION

Contents:

Section 1 General

Section 2 Purpose

Section 3 Policy

Section 4 Definitions
Section b Applicability
Section 6 Requirements
Section 7 Implementation

Section 1 General

a. Executive Order 11988 entitled ‘“‘Flood-
plain Management” dated May 24, 1977, re-
quires Federal agencies to evaluate the po-
tential effects of actions it may take in a
floodplain to avoid adversely impacting
floodplains wherever possible, to ensure that
its planning programs and budget requests
reflect consideration of flood hazards and
floodplain management, including the res-
toration and preservation of such land areas
as: natural undeveloped floodplains, and to
prescribe procedures to implement the poli-
cies and procedures of this Executive Order.
Guidance for implementation of the Execu-
tive Order has been provided by the U.S.
Water Resources Council in its Floodplain
Management Guidelines dated February 10,
1978 (see 40 FR 6030).
~b.- Executive Order-11990 entitled ‘“‘Protec-
tion of Wetlands”, dated May 24, 1977, re-
quires Federal agencies to take action to
avoid adversely impacting wetlands wher-
ever possible, to minimize wetlands destruc-
tion and to preserve the values of wetlands,
and to prescribe procedures to implement
the policies and procedures of this Executive
Order.

c. It is the intent of these Executive Orders

that, wherever possible, Federal agencies im-

plement the floodplains/wetlands require-
ments through existing procedures, such as
those internal procedures established to im-
plement the National Environmental Policy
Act. (NEPA) and OMB A-95 review proce-
dures. In those instances where the environ-
n_lenta.l impacts of a proposed action are not
Significant enough to require an environ-
mental impact statement (BIS) pursuant to
section 102(2)(C) of NEPA, or where programs
are:not subject to the requirements of
NEPA, alternative but equivalent floodplain/
Wwetlands evaluation and notice procedures
must be established. .

123
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Section 2 Purpose

a. The purpose of this Statement of Proce-
dures is to set forth Agency policy and guid-
ance for carrying out the provisions of Exec-
utive Orders 11988 and 11990. ’

b. EPA program offices shall amend exist-
ing regulations and procedures to incor-
porate the policies and procedures set forth
in this Statement of Procedures.

¢. To the extent possible, EPA shall accom-
modate the requirements of Executive Or-
ders 11988 and 11990 through the Agency
NEPA procedures contained in 40 CFR part 6.

Section 3 Policy

a. The Agency shall avoid wherever pos-
sible the long and short term impacts associ-
ated with the destruction of wetlands and
the occupancy . and modification of
floodplains and wetlands, and avoid direct
and indirect support of floodplain and wet-
lands development wherever there is a prac-
ticable alternative.

b. The Agency shall incorporate floodplain

- management goals and wetlands protection

considerations into its planning, regulatory,
and decisionmaking processes. It shall also
promote the preservation and restoration of
floodplains so that their natural and bene-
ficial values can be realized. To the extent
possible EPA shall: ‘

(1) Reduce the hazard and risk of flood loss
and wherever it is possible to avoid direct or
indirect adverse impact on floodplains;

(2) Where there is nmo practical alternative
to locating in a floodplain, rhinimize the im-
pact of floods on human safety, health, and
welfare, as well as the natural environment;

(3) Restore and preserve natural and bene-
ficial values served by floodplains;

(4) Require the construction of EPA struc-
tures and facilities to be in accordance with
the standards and criteria, of the regulations
promulgated pursuant to the National Flood
Insurance Program;

(5) Identify floodplains which require res-
toration and preservation and recommend
management programs necessary to protect
these floodplains and to include such consid-
erations as part of on-going planning pro-

" grams,; and

(6) Provide the public with early and con-
tinuing information concerning floodplain .
management and with opportunities for par--
ticipating in decision making including the
(evaluation of) tradeoffs among competing
alternatives. . ’

¢. The Agency shall incorporate wetlands
protection considerations into its planning,
regulatory, and decisionmaking processes. It
shall minimize the destruction, loss, or deg-
radation of wetlands and preserve and en-
hance the natural and beneficial values of
wetlands. Agency activities shall continue to
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be carried out consistent with the Adminis-
trator’s Decision Statement No. 4 dated Feb-
ruary 21, 1973 entitled “EPA Policy to Pro-
tect the Nation’s Wetlands.”

Section 4 Definitions

a. Base Flood means that flood which has.a
one percent chance of occurrence in any
given year (also known as a 100-year flood).
This term is used in the National Flood In-
surance Program (NFIP) to indicate the min-
imum level of flooding to be used by a com-
munity in its floodplain management regula-
tions.

b. Base Floodplain means the land area cov-
ered by a 100-year flood (one percent chance
floodplain). Also see definition of floodplain.

c. Flood or Flooding means a general and
temporary condition of partial or complete
inundation of normally dry land areas from
the overflow of inland and/or tidal waters,

and/or the unusual and rapid accumulation

or runoff of surface waters from any source,
or flooding from any other source.

d. Floodplain means the lowland and rel-
atively flat areas adjoining inland and coast-
al waters and other floodprone areas such as
offshore islands, including at a minimum,
that area subject to a one percent or greater
chance of flooding in any' given year. The
base floodplain shall be used to designate the
100-year floodplain (one percent chance
floodplain). The critical action floodplain is
defined as the 500-year floodplain (0.2 percent
chance floodplain).

“e. Floodproofing means modification of in-
dividual structures and facilities, their sites,
and their, contents to protect against struc-
tural failure, to keep water out or to reduce
effects of water entry.

f. Minimize means to reduce to the smallest
possible amount or degree. .

g. Practicable means capable of being done
within existing constraints. The test of what
is practicable depends upon the situation and
includes ‘consideration of the pertinent fac-
tors such as environment, community wel-
fare, cost, or technology.

h. Preserve means to prevent modification
to the natural floodplain environment or to
maintain it as closely as possible to its nat-
ural state.

i. Restore means to re-establish a setting or
environment in which the natural functions
of the floodplain can again operate.

j. Wetlands means those areas that are in-
undated by surface or ground water with a
frequency sufficient to support and under
normal circumstances does or would support
a prevalence of vegetative or aquatic life
‘that requires saturated or seasonally satu-
rated soil conditions for growth and repro-
duction. Wetlands generally include swamps,
marshes, bogs, and similar areas such as
sloughs, potholes, wet meadows, river over-
flows, mud flats, and natural ponds.

40 CFR Ch. | (7-1-05 Editioi)

Section 5 Applicability

a. The Executive Orders apply to activitjeg
of Federal agencies pertaining to (1) acquir-
ing, managing, and disposing of Feders)
lands and facilities, (2) providing Federaily
undertaken, financed, or assisted construe:
tion and improvements, and (3) conducting
Federal activities and programs affecting
land use, including but not limited to water
and related land resources planning, regu-
lating, and licensing activities.

b. These procedures shall apply to EPA%
programs as follows: (1) All Agency actions
involving construction of facilities or man-

_agement of lands or property. This will re-

quire amendment of the EPA Facilities Mah-
agement Manual (October 1973 and revisions
thereafter).

(2) All Agency actions where the NEPA
process applies. This would include the pro-
grams under sections 306/402 of the Clean
Water Act pertaining to new source permit-
ting and section 201 of the Clean Water Act
pertaining to wastewater treatment con-
struction grants. : .

(3) All agency actions where there is suffi-
cient independent statutory authority fo
carry out the floodplain/wetlands procedures.

(4) In program areas where there is no EIS
requirement nor clear statutory authority
for EPA to require procedural implementa-
tion, EPA shall continne to provide leader-
ship and offer guidance so that the value of
floodplain management and wetlands protec-
tion can be understood and carried out to the
maximum extent practicable in these pro-
grams. '

¢. These procedures shall not apply to any
permitting or seurce review programs of
EPA once such authority has been trans-
ferred or delegated to a State. However, EPA
shall, to the extent possible, require States
to provide equivalent effort to assure sup-
port for the objectives of these procedures as
part of the State assumption process.

Section 6 Requirements

a. Floodplain/Wetlands review of proposed
Agency actions. B S

(1) Floodplain/Wetlands Determination— Be-
fore undertaking an Agency action, each pro-
gram office must determine whether or not

the action will be located in or affect a flood- -

plain or wetlands. The Agency shall utilize
maps prepared by the Federal Insurance Ad-
ministration of the Federal Emergency Man-
agement Agency (Flood Insurance Rate Maps
or Flood Hazard Boundary Maps), Fish and
Wwildlife Service (National Wetlands Inven-
tory Maps), and other appropriate agencies
to determine whether a proposed action is 10-
cated in or will likely affect a floodplain OF
wetlands. If there is no floodplain/wetlands
impact identified, the action may proceed
without further consideration of the remain-
ing procedures set forth below.
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(@) Early Public Notice——When}it is app_arer_xt
that a proposed or potential agency action is
likely to impact a floodplain or wetlands,
the public should be informed through appro-
priate public notice procedures.

@) Floodplain/Wetlands Assessmen.t——If' the
Agency determines a propose.d action is lo-
cated in or affects a floodplain or wetlands,
a floodplain/wetlands assessment shall be un-
dertaken. For those actions where an envi-
ronmental assessment (BA) or environ-
mental impact statement (BIS) is prepa.rgd
pursuant to 40 CFR part 6, the floodplain/
wetlands assessment shall be prepared con-
currently with these analyses and shall be
included in the EA or EIS. In all other cases,
a floodplain/wetlands assessment shall be pre-
pared. Assessments shall consist of a descrip-
tion of the proposed action, a discussion of
its effect on the floodplain/wetlands, a._nd
¢hall also describe the alternatives consid-

red.

° (4) Public Review of Assessments—For pro-
posed actions impacting floodplain/wetlands
where an EA or EIS is prepared, the oppor-
tunity for public review will be provided
through the EIS provisions contained in 40
CFR parts 6, 25, or 35, where appropriate. In
other cases, an equivalent public notice of
the floodplain/wetlands assessment shall be
made consistent with the public involvement
requirements of the applicable program. .

(5) Minimize, Restore ot Preserve—If there is
no practicable alternative to locating in or
affecting the floodplain or wetlands, the
Agency shall act to minimize potential harm
to the floodplain or wetlands. The Agency
shall also act to restore and preserve the
natural and beneficial values of floodplains
and. wetlands as part of the analysis of all al-
ternatives under consideration. .

(6) Agency Decision—After consideration qf
alternative actions, as they have been modi-
fied in the preceding analysis, the Agency
shall select the desired alternative. For all
Agency actions proposed to be in or affecting
a floodplain/wetlands, the Agency shall pro-
vide further public notice announcing t}ns
decision. This decision shall be accompanied
by a Statement of Findings, not to excee'd
three pages. This Statement shall include: (i)
The reasons why the proposed action must
be located in or affect the floodplain or wet-
lands; (ii) a description of significant facts
considered in making the decision to locate
in or affect the floodplain or wetlands in-
cluding alternative sites and actions; (i) &
statement indicating whether the proposec
action conforms to applicable State or loca.
floodplain protection standards; (iv) a de
scription of the steps taken to design o
modify the proposed action to minimize po
tential harm to or within the floodplain o
wetlands; and (v) a statement indicating hov
the proposed action affects the natural o
beneficial values of the floodplain or wet
lands. If the provisions of 40 CFR part
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@ Early Public Notice—When it is apparent
that a proposed or potential agency action is
likely to impact a floodplain or wetlands,
the public should be informed through appro-
priate public notice procedures.

@) Floodplain/Wetlands Assessment—If the

Agency determines a proposed action is lo-
cated in or affects a floodplain or wetlands,
a floodplain/wetlands assessment shall be un-
dertaken. For those actions where an envi-
ropmental assessment (EA) or environ-
mental impact statement (EIS) is prepared
ursuant to 40 CFR part 6, the floodplain/
wetlands assessment shall be prepared con-
currently with these analyses and shall be
included in the EA or EIS. In all other cases,
a floodplain/wetlands assessment shall be pre-
pared. Assessments shall consist of a descrip-
tion of the proposed action, a discussion of
its effect on the floodplain/wetlands, and
ghall also describe the altermatives consid-
ered.

(4) Public Review of Assessments—For pro-
posed actions impacting floodplain/wetlands
where an EA or EIS is prepared, the oppor-
tunity for public review will be provided
through the EIS provisions contained in 40
CFR parts 6, 25, or 35, where appropriate. In
other cases, an equivalent public notice of
the floodplain/wetlands assessment shall be
made consistent with the public involvement
requirements of the applicable program.

(5) Minimize, Restore or Preserve—If there is
ne practicable alternative to. locating in or
affecting the floodplain or wetlands, the
Agency shall act to minimize potential harm
to the floodplain or wetlands. The Agency
shall also act to restore and preserve the
natural and beneficial values of floodplains
and wetlands as part of the analysis of all al-
ternatives under consideration.

(6) Agency Decision—After consideration of
alternative actions, as they have been modi-
fied in the preceding analysis, the Agency
shall select the desired alternative. For all
Agency actions proposed to be in or affecting
a floodplain/wetlands, the Agency shall pro-
vide further public notice announcing this
decision. This decision shall be accompanied
by a Statement of Findings, not to exceed
three pages. This Statement shall include: (i)
The reasons why the proposed action must
be located in or affect the floodplain or wet-
lands; (ii) a description of significant facts
considered in making the decision to locate
in or affect the floodplain or wetlands in-
cluding alternative sites and actions; (iii) a
statement indicating whether the proposed
action conforms to applicable State or local
floodplain protection standards; (iv) a de-
scription of the steps taken to design or
modify the proposed action to minimize po-
tential harm to or within the floodplain or
‘wetlands; and (v) a statement indicating how
the proposed.action affects the natural or
beneficial values of the floodplain-or -wet-
lands. If. the provisions of 40 CFR part 6
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apply, the Statement of Findings may be in-

corporated in the final EIS or in the environ- .

mental assessment. In other cases, notice
should be placed in the FEDERAL REGISTER or
other local medium and copies sent to Fed-
eral, State, and local agencies and other en-
tities which submitted comments or are oth-
erwise concerned with the floodplain/wet-
lands assessment. For floodplain actions sub-
ject to Office of Management and Budget
(OMB) Circular A-95, the Agency shall send
the Statement of Findings to State and
areawide A-95 clearinghouse in the geo-
graphic area affected. At least 15 working
days shall be allowed for public and inter-
agency review of the Statement of Findings.

(Ty Authorizations/Appropriations—Any re-
quests for new authorizations or appropria-
tions transmitted to OMB shall include, a
floodplain/wetlands assessment and, for
floodplain impacting actions, a Statement of
PFindings, if a proposed action will be located
in a floodplain or wetlands. :

b. Lead agency concept. To the maximum
extent possible, the Agency shall relay on
the lead agency concept to carry out the pro-
visions set forth in section 6.a of this appen-
dix. Therefore, when EPA and another Fed-.
eral agency have related actions, EPA shall
work with the other agency to identify
which agency shall take the lead in satis-
fying these procedural requirements and
thereby avoid duplication of efforts.

c. Additional floodplain management provi-
sions relating to Federal property and facilities.

(1) Construction Activities—EPA controlled
structures and facilities must be constructed
in accordance with existing criteria and
standards set forth under the NFIP and must
include mitigation of adverse impacts wher-
ever feasible. Deviation from these require-
ments may occur only to the extent NFIP
standards are demonstrated as inappropriate
for a given structure or facility. :

(2) Flood Protection Measures—If newly con-
structed structures or facilities are to be lo-
cated in a floodplain, accepted floodproofing
and other flood protection measures shall be
undertaken. To achieve flood protection,
EPA shall, wherever practicable, elevate
structures above the base flood level rather
than filling land.

(3) Restoration and Preservation—As part of
any EPA plan or action, the potential for re-
storing and preserving floodplains and wet-
lands so that their natural and beneficial
values can be realized must be considered
and incorporated into the plan or action
wherever feasible.

(4) Property Used by Public—If property
used by the public has suffered damage or is

located in an identified flood hazard area;
EPA shall provide on structures, and other.

places where' appropriate, conspicuous indi-
cators of past. and probable.flood height to
enhance public knowledge of flood hazards.
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(6) Transfer of EPA Property—When prop-
erty in flood plains is proposed for lease,
easement, right-of-way, or disposal to non-

- Federal public or private parties, EPA shall
reference in the conveyance those uses that
are restricted under Federal, State and local
floodplain regulations and attach other re-
strictions to uses of the property as may be
deemed appropriate. Notwithstanding, EPA
shall consider withholding such properties
from conveyance.

Section 7 Implementation

a. Pursuant to section 2, the EPA program
offices shall amend existing regulations, pro-
cedures, and guidance, as appropriate, to in-
corporate the policies and procedures set
forth in this Statement of Procedures. Such
amendments shall be made within six
months of the date of these Procedures.

b. The Office of External Affairs (OEA) is
responsible, for the oversight of the imple-
mentation of this Statement of Procedures
and shall be given advanced opportunity to
review amendments to regulations, proce-
dures, and guidance. OEA shall coordinate
efforts with the program offices to develop
necessary manuals and more specialized sup-
plementary guidance to carry out this State—
ment of Procedures.

[44 FR 64177, Nov. 6, 1976, as amended at 50
FR 26323, June 25, 1985]

PART 7—NONDISCRIMINATION IN
PROGRAMS OR ACTIVITIES RE-
CEIVING  FEDERAL ASSISTANCE
FROM THE ENVIRONMENTAL
PROTECTION AGENCY

. Subpart A—General

Sec.

7.10 Purpose of this part.

7.15 Applicability.

7.20 Responsible agency officers.
7.25 Definitions.

Subpart B—Discrimination Prohibited on
the Basis of Race, Color, National Ori-
gin or Sex

7.30 General prohibition.
7.85 Specific prohibitions.

Subpart C—Discrimination Prohibited on
the Basis of Handicap

7.45 General prohibition.

7.50 - Specific prohibitions against discrimi-
nation.

7.55 Separate or different ald benefits, or
services.

7.60 Prohibitions and requirements relating
to employment.

7.65 Accessibility.

40 CFR Ch. | (7-1-05 Edition)

7.70 New construction.
7.75 Transition plan.

Subpart D—Requirements for Applicants
and Reclpients

7.80 Applicants.

7.85 Recipients.

7.90 QGrievance procedures.

7.95 Notice of nondiscrimination.

7.100 Intimidation and retaliation prolnb-
ited.

Subpart E—Agency Compliance
Procedures

7.105 General policy.

7.110 Preaward compliance.

7.115 Postaward compliance.

7.120 Complaint investigations.

7.125 Coordination with other agencies.

7.130 Actions available to EPA to obtam
compliance.

7.135 Procedure for regaining eligibility.

APPENDIX A TO PART 7—TYPES OF EPA As-
SISTANCE AS LISTED IN THE “CATALOG op
FEDERAL DOMESTIC ASSISTANCE”

AUTHORITY: 42 U.S.C. 2000d to 2000d—7 29
U.S.C. 794; 33 U.S.C. 1251 nt.

SOURCE: 49 FR 1659, Jan. 12, 1984, unless
otherwise noted.

Subpart A—General

§7.10 Purpose of this part.

This part implements: Title VI of the
Civil Rights Act of 1964, as amende
section 504 of the Rehabilitation Acto
1973, as amended; and section 13 of the
Federal Water Pollution Control
Amendments of 1972, Public Law 92-
(collectively, the Acts).

§7.15 Applicability.

This ‘part applies to all applican
for, and recipients of, EPA assista
in the operation of programs or act
ties receiving such assistance be
ning February 13, 1984. New cons :
tion (§7.70) for which design was initk
ated prior to February 13, 1984, sha
comply with:- the accessibility requi
ments in the Department of Heal by

" Education and Welfare (now the D

partment of Health and Human

ices) nondiscrimination regulation; :
CFR 84.23, issued June 3, 1977, or wifl
equivalent standards that ensure.thes
facility is readily accessible to and U
able by handicapped persons. Such-
sistance includes but is not limited
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that which is listed in the Catalogue
Federal Domestic Assistance under t]
66.000 series. It supersedes the prov
sions of former 40 CFR parts 7 and 1

$7.20 Responsible agency officers.

(a) The EPA Office of Civil Righ
(OCR) is responsible for developing a1
administering EPA’Ss means of ensurii
compliance under the Acts.

(b) EPA’s Project Officers will, to tl
extent possible, be available to expla
to each recipient its obligations und
this part and to provide recipients wir
technical assistance or guidance upc
request.

49 FR 1659, Jan. 12, 1984, as amended at
FR 51372, Aug. 26, 2003]

§7.25 Definitions.

As used in this part:

Administrator means the Admini
trator of EPA. It includes any oth
agency official authorized to act on h
or her behalf, unless explicity state
otherwise.

Alcohol abuse means any misuse of a
cohol which demonstrably interfer
with a person’s health, interperson
relations or working ability.

4pplicant means any entity that fili
an application or unsolicited propos.
or otherwise requests EPA assistant
(see definition for EPA assistance).

Assistant Attorney General is the hee
of the Civil Rights Division, U.S. D
partment of Justice.

Award Official means the EPA offici
with the authority to approve and ex
cute assistance agreements and to tal
other assistance related actions a
thorized by this part and by other EP
regulations or delegation of authorit

Drug abuse means:

(a) The use of any drug or substan:
listed by the Department of Justice
21 CFR 1308.11, under authority of tl
Controlled Substances Act, 21 U.S.
801, as a controlled substance unavai
able for prescription because:

(1) The drug or substance has a hig
botential for abuse,

(2) The drug or other substance h.
10 currently accepted medical use
treatment in the United States, or

(3) There is a lack of accepted safe
for use of the drug or other substan
under medical supervision.
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