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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region 1 — EPA New England
5 Post Office Square, Suite 100 -
Boston, MA 02109

Proceeding Under Section 106(a) of the Cornprehensivc
Environmental Response, Compensation, and Liability Act
of 1980, as amended (42 U.5.C. § 9606(a))

. )
In the Matter of: )
: ' )
New Bedford Harbor Superfund Site; )
Upper and Lower Harbor Operable Unit )
| )
AVX Corporation, ) U.S. EPA Docket No.

Respondent ) CERCLA-01-2012-0045
)
)
)
)
)

‘ ' UNILATERAL ADMINISTRATIVE ORDER
FOR REMEDIAT DESIGN, REMEDIAL ACTION, AND OPERATION AND
MAINTENANCE

I. INTRODUCTION AND JURISDICTION

1. . This Order directs Respondent to.perform a Remedial Design and to implement the
Remedial Design by performing a Remedial Action and performing Operation and Maintenance
of such Remedial Action for the remedy described in the Record of Decision (*ROD”) for the
Upper and Lower Harbor Operable Unit (Operable Unit 1 or “OU1”) of the New Bedford Harbor
Superfund Site (the “Site™), dated September 25, 1998 (“OU1 ROD™), as that remedy has been
modified by Explanations of Significant Differences (“ESDs”) issued on September 27, 2001
(“OU1 ESD1”), August 15, 2002 (“OU1 ESD2”), March 4, 2010 (“OU1 ESD3”), and March 14,
2011 (“OU1 ESD4™). This Order is issued to Respondent by the United States Environmental
Protection Agency (“EPA’) under the authority to issue “such orders as may be necessary to
protect public health and welfare and the environment” vested in the President of the United
States by Section 106(a) of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended (“CERCLA™), 42 U.S.C. § 9606(a). This authority was
delegated to the Administrator of EPA on January 23, 1987, by Executive Order 12580 (52 Fed.
Reg. 2926, January 29, 1987), further delegated to EPA Regional Administrators on May 11,
1994 by EPA Delegation No. 14-14-B, and redelegated to the Director, Office of Site
Remediation and Restoration, by EPA Region 1 Delegation No. 14-14-B (Class No. 1200), dated
September 3, 1996. This Order is authorized under the rights reserved by the United States
against Respondent in Paragraphs 16 and 18 of the Consent Decree entered into by the United
States, the Commonwealth of Massachusetts, and Respondent that was approved and entered by



- the U.S. District Court for the District of Massachusetts on February 3, 1992, for Civil Action
No. 83-3882-Y. . ' '

1. DEFINITIONS

2. Unless otherwise expressly provided herein, terms used in this Order which are defined in
CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to
them in the statute or its implementing regulations. Whenever terms listed below are used in this
Order or in the documnents attached to this Order or incorporated by reference into this Order, the
following definitions shall apply:

. a. #1992 Consent Decree” shall mean the Consent Decree entered into by the United

States, the Commonwealth, and AVX Corporation that was approved and entered by the U.S.
District Court for the District of Massachusetts on February 3, 1992, for Civil Action No. 83-
3882-Y. A copy of the 1992 Consent Decree is included in the Section 106 Administrative
Record.

b “Aerovox Facility” shall mean the former manufacturing plant and associated
structures and land at 740 and 742 Belleville Avenue, New Bedford, Massachusetts, located
adjacent to the Site along the western shore of the Upper Harbor.

C. “ARARSs” shall mean applicable or relevant and appropriate requirements under
Section 121(d) of CERCLA, 42 U.8.C. § 9621(d).
d. “CERCLA” shall mean the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601 et seq., commonly
known as “Superfund.”

e. “CDF” shall mean Confined Disposal Facility.

f. . “Contractor” shall mean the company or companies retained by Respondent to -
. undertake and complete the Work required by this Order. Each Contractor and Subcontractor
- shall be qualified to do those portions of the Work for which it is retained.

g.  “Day” shall mean a calendar day unless expressly stated to be a working day.
“Working day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In
computing any period of time under this Order, where the last day would fall on a Saturday,
_ Sunday, or Federal holiday, the period shall run until the end of the next working day.

h. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States.

L “EPA approval,” “approval by EPA,” “approvéd by EPA,” or a similar term shall -

mean the action described in subparagraphs (a) or (b) of Paragraph 122. :

j. “EPA Contractors” and “EPA Subcontractors™ shall mean the Federal agencies
and companies contracted by or retained via an interagency agreement with EPA to undertake,
oversee or perform the OUl Remedy, including the U S. Army Corps of Engmeers and its
contractors and subcontractors.
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k. “EPA disapproval,” “dlsapproval by EPA,” “disapproved by EPA,” or a similar
term shall mean the action described in subparagraphs (c) or (d) of Paragraph 122.

1. “EPA Hazardous Substance Superfund” or “Fund” shall mean the Hazardous
Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

m. “EPA Region 1,” “EPA New England,” “EPA-New England,” “EPA New
England Region,” or “EPA Region I” shall mean the regional office of EPA located in Boston,
Massachusetts, serving Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island,
Vermont, and ten Tribal Nations.

‘ n. “Hot Spot Operable Unit” or “OU2” shall mean the second operable unit,
including a roughly S-acre area in the Upper Harbor with sediment contaminated with PCBs at
concentrations over 4,000 ppm, as identified in EPA’s Record of Decision dated April 6, 1990.

0. “LHCC” shall mean a Lower Harbor Confined Aquatic Disposal (“CAD”) Cell.

p.  “MassDEP” shall mean the Massachusetts Department of Environmental
Protection and any successor departments or agencies of the Commonwealth.

g. “National Contingency Plan” or “NCP” shall mean the National Contingency Plan
promulgated pursuant to Section 105 of CERCLA, 42 U.S. C § 9603, codified at 40 C.F.R. Part
300, including any amendments thereto.

I. “Operation and Malntenance ot “O&M” shall mean all activities requlred to
maintain the effectiveness of the Remedial Action, including long-term monitoring, in
accordance with the SOW and the final plans and specifications developed in accordance with
the SOW, including any add1t1onal activities requ1red under Sections XI, XII, X1IL, and XIV of

. this Order.

s. - “Order” shall mean this Order (Docket No. CERCLA 01-2012-0045) and all
Appendlces attached hereto.

t. “QU1 ESD1” shall mean the Explanation of Significant Differences 51gned by the
Regional Administrator, EPA Region 1, on September 27, 2001.

u “OU1 ESD2” shall mean the Explanation of Significant leferences signed by the
Director of EPA Region 1’s Office of Site Remediation and Restoration on August 15, 2002.

V. “0OU1 ESD3” shall mean the Explanation of Significant Differences signed by the
Director of EPA Region 1’s Office of Site Remediation and Restoration on March 4, 2010.

w. “OU1l ESD4” shall mean the Explanation of Significant Differences signed by the
Director of EPA Region 1’s Office of Site Remediation and Restoration on March 14, 2011.

X. “OU1 Remedy” shall mean the remedy described in the OU1 ROD as modified
by OU1 ESD1, OU!l ESD2, OUI ESD3, and OU1 ESD4.
y.  “OU1 ROD” shall mean the Record of Decision for the Upper and Lower Harbor

Operable Unit issued by EPA on September 25, 1998. The OU1 ROD is referred to in the 1992
Consent Decree as the “second operable unit record of decision” because, chronologically, it was
the second record of decision issued by EPA for the Site. :
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. Z “OU2 Amended ROD” shall mean the Amended Record of Decision for the Hot
Spot Operable Unit issued by EPA on April 27, 1999.

aa. “QU2 ESD1”shall mean the Explanation of Significarit leferences signed by the
Regional Administrator, EPA Region 1, on April 27, 1992.

bb.  “OUZ2 ESD2” shall mean the Explanation of Significant Differences signed by the
Reglonal Administrator, EPA Region 1, on October 30, 1995.

ce. “ou2 Remedy” shall mean the remedy described in the OU2 ROD as modified
by OU2 ESD1, OU2 ESD2, and QU2 Amended ROD.

dd.  “OU2 ROD” shall mean the Record of Decision for the Hot Spot Operable Unit
issued by EPA on April 6, 1990. The QU2 ROD is referred to in the 1992 Consent Decree as the
“first operable unit record of decision” because, chronologically, it was the first record of
decision issued by EPA for the Site.

ee. “Paragraph” of this Order shall mean a portion of this Order identified by an
Arabic numeral.

ff. “PCBs” shal-ll mean polychlorinated biphenyls.

gg.  “Performance Standards” shall mean those cleanup standards, standards of
control, and other substantive requirements, criteria or limitations (including ARARS), identified
in the OU1 Remedy, any subsequent remedy selection document that, in accordance with Section
117(c) of CERCLA, 42 U.S.C. § 9617(c), and 40 C.F.R. § 300.435(c)(2), changes the QU1
Remedy, and the Statement of Work, that the Remed1a1 Action and Work required by this Order
must attain and maintain.

hh.  “PPM” or “ppm” shall mean parts per rillion.

ii. “RCRA?” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. § 6901
et seq. (also known as the Resource Conservation and Recovery Act).

ji.  “Remedial Action” or “RA” shall mean those activities, except for Operation and
,Maintenance, to be undertaken by Respondent to implement the OU1 Remedy in accordance
with the SOW and the final plans and specifications developed in accordance with the SOW,
including any additional activities required under Sections XI, XII, XIII, and XIV of this Order.

kk.  “Remedial Costs” shall have the meaning provided in the 1992 Consent Decree.

- L “Remedial Design” or “RD” shall mean those activities to be undertaken by
Respondent to develop the final plans and specifications for the Remedial Action and Operation
and Maintenance pursuant to the OUI Remedy and in accordance with the Statement of Work.

mm. “Respondent” shall mean AVX Corporatlon including the entities identified in
Paragraph 2(A) of the 1992 Consent Decree.

nn. “Response Costs” shall have the meaning provided in the 1992 Consent Decree.

00.  “Section” of this Order shall mean a portion of this Order identified by a Roman
numeral and includes one or more Paragraphs.
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pp.  “Section 106 Administrative Record” shall mean the administrative record that
contains the documents that form the basis for EPA’s issuance of this Order. The Section 106
Administrative Record includes, but is not limited to, the documents and information upon which
EPA based the selection of the response actions for the Site (i.e., the administrative records for
the OU1 Remedy and the OU2 Remedy). '

qq.  “Site” shall mean the New Bedford Harbor Superfund Site, as descnbed in the
OUl ROD and the 1992 Consent Decree.

IT. “State” or “Commonwealth” shall mean the Commonwealth of Massachusetts.

- ss. “Statement of Work” or “SOW?” shall mean the Statement of Work for -
implementation of the Remedial Design, Remedial Action, and Operation and Maintenance at
the Site for OU1, as set forth in Appendix 1 to this Order. The Statement of Work is
incorporated into this Order and is an enforceable part of this Order.

tt. “TCE” shall mean trichloroethylene.

uu. “TSCA” shall mean the Toxic Substance Control Act, as amended, 15 U.S.C.
§ 2601 et seq. ' ' ' :

VV. “United States” shall mean the United States of America.

ww. “Upper and Lower Harbor Operable Unit” or “OU1” shall mean the first operable
unit including the Upper and Lower New Bedford Harbor areas at the New Bedford Harbor
Superfund Site identified and described in the OU1 ROD.

xx.  “VOCs” shall mean volatile organic compounds.

_ yy.  “Work” shall mean all activities Respondent is required to pérform under this
Order, including Remedial Design, Remedial Action, Operation and Maintenance, and any
- activities required to be undertaken pursuant to Sections VII through XXIX of this Order.

[II. FINDINGS OF FACT

“ A, General Findings of Fact

3. The New Bedford Harbor Superfund Site (the “Site™) is located in Bristol County,
Massachusetts. The 18,000-acre Site extends from the shallow northern reaches of the Acushnet
River estuary, south through the commercial harbor of the City of New Bedford (“City”), and
into 17 OOO adjacent acres of Buzzards Bay.

4.  From the 1940s intothe 1970s, two electrical capacitor manufacturing facilities in New
Bedford—one located near the northern boundary of the Site (the Aerovox Facility) and the other
presently located just south of the New Bedford Hurricane Barrier (the Cornell-Dubilier
facility)—discharged polychlorinated bipheny! (“PCB”) wastes into the Site. As determined

~ through EPA’s site-specific investigations, the Aerovox Facility was the primary source of PCBs
released at and to the Site. Total PCB usage due to the electrical capacitor manufacturing at the
Aerovox Facility and the Cornell-Dubilier facility in the mid-1970s was about two million
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pounds per year. In 1978, the manufacture and sale of PCBs were banned by the Toxic
Substance Control Act (“TSCA™), 15 U.S.C. § 2601 et seq.

5. The Site is contaminated with high concentrations of many hazardous substances, notably
PCBs and heavy metals, with contaminant gradients generally decreasing from north to south. In
addition, in 2008, analytical tests showed that PCB-contaminated sediment excavated from an
area along the shoreline near the Aerovox Facility had high levels of trichloroethylene (“TCE™),
a volatile organic compound (*VOC™), which made such sediment RCRA hazardous waste.

6. The Site includes three geographic areas of the Acushnet River estuary and Buzzards
Bay—the Upper, Lower and Outer Harbors'—consistent with geo graphical featurcs of the area
and gradients of contamination. EPA divided the Site into three opérable units (“OUs™), as

. defined in 40 C.F.R. § 300.5. QU1 covers the Upper and Lower Harbors, with an interim action
for two locations in the Outer Harbor. QU2 addressed the hot spot sediment, defined as sediment
containing PCBs at levels above 4,000 ppm, generally located in a five-acre area near the
Aerovox Facility in the Upper Harbor. OU3 encompasses the entire 17,000-acre Quter Harbor
area. This Order addresses OU1, specifically the Remedial Design, Remedial Action, and
Operation and Maintenance for the OU1 Remedy.

7. The Upper Harbor comprises approximately 187 acres, with current sediment PCB levels
ranging from below detection to approximately 4,000 parts per million. Prior to the removal of
the most contaminated hot spot sediment in 1994 and 1995 as part of EPA’s first cleanup phase,
sediment PCB levels were reported higher than 100,000 ppm in the Upper Harbor. The
boundary between the Upper and Lower Harbors is the Coggeshall Street brldge where the

~ width of the Harbor narrows to approx1mately 100 feet.

8. The Lower Harbor comprises approximately 750 acres, with sediment PCB levels
ranging from below detection to over 100 ppm. The boundary between the Lower and Outer
Harbors is the New Bedford Hurricane Barrier.

9, Based on currently available data, sediment PCB levels in the Outer Harbor have been
found to be generally low, with only localized areas of PCBs in the 50-100 ppm range. The

. southemn extent of the Site’s Quter Harbor is approximately a straight line drawn from Rock
Point (the southern tip of West Island in Fairhaven, Massachusetts)} southwesterly to Negro
Ledge and then another straight line continuing in a southwesterly direction to Mishaum Point in
Dartmouth, Massachusetts.

10.  Environmental monitoring results from 1994 and 1995 indicated that tidal action
transports approximately 180 pounds of PCBs per year from the Upper Harbor to the Lower
Harbor. Monitoring in 2010 at the Hurricane Barrier indicated that 95 pounds of PCBs move
from the Lower Harbor to the Outer Harbor each year.

' EPA has previously also referred to the “Upper Harbor” as the “Estuary” and the “Quter Harbor” as the “Bay.”
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11, In 1979, the Massachusetts Department of Public Health (“MA DPH”) promulgated
regulations prohibiting seafood consumption in three closure areas in and around the Site, due to
the identification of high concentrations of PCB levels in local seafood from the Site (see-
http://www.lawlib.state.ma.us/source/mass/cmr/cmrtext/105SCMR260.pdf). Fishing Closure
Area ] is described as “the waters north of the Hurricane Dyke [Barrier] in New Bedford
Harbor.” Fishing Closure Area II is described as “the waters generally south of area I and north
of a line extending from Ricketson’s Point in South Dartmouth westerly to Wilbur Point on
Sconticut Neck.” Fishing Closure Area III is described as “the waters generally south of area II -
and north of a line extending from Mishaum Point on Smith Neck in the town of Dartmouth
north and west [sic] to Gong ‘3 on Hurset Rock off New Bedford Harbor and continuous north
and west [sic] to Rocky Point on West Island in the town of Fairhaven.” In 2010, based on
seafood monitoring data results, EPA issued additional species-specific fish and shellfish
consumption recommendations (see http://www.epa.gov/nbh/seafood html#Recommendations). -

12. Designated by the Commonwealth, pursuant to 40 C.F.R. § 300.425(c)(2), as its highest
priority site, the New Bedford Site was proposed for inclusion on the Superfund National
Prlorltles List i n 1982.

13.  Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the New Bedford
Site on the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in
- the Federal Register on September 8, 1983, 48 Fed. Reg. 40658-40673.

14, Pursuant to CERCLA and the NCP, EPA’s site-specific investigations began with the
Remedial Action Master Plan in 1983 and the Acushnet River Estuary Feasibility Study in 1984.

" EPA’s site investigations continued through the 1980s and early 1990s, including a pilot '
dredging and disposal study in 1988 and 1989, which field tested different dredging and disposal .
techniques for Upper Harbor sediment, and extensive phys1cal and chemical computer modeling
of the Site.

. 15. On December 9, 1983, the United States filed a complaint on behalf of the National
Oceanic and Atmospheric Administration (“NOAA”) under CERCLA § 107, seeking damages
for injury to natural resources at and near the Site caused by the releases of PCBs, against six
defendants, including Respondent, which at various times, owned and/or operated either of the
two capacitor manufacturing facilities (the Aerovox Facility and the Cornell-Dubilier facility)

- that disposed of PCBs at the Site. On December 10, 1983, the Commonwealth filed a complaint

under CERCLA § 107 against the same defendants. The cases were subsequently consolidated.

16.  OnMarch 9, 1984, the United States amended its 1983 complaint against the six '
defendants, including Respondent, to include claims on behalf of EPA for recovery of response
costs incurred, or to be incurred at the Site under CERCLA § 107, and for injunctive relief under
CERCLA § 106, and other environmental statutes. At that time EPA had not yet issued a ROD
'for any operable unit at the Site.

17.  On April 6, 1990 EPA issued a ROD for the Hot Spot Operable Unit (“OU2) of the Slte
(*OU2 ROD”), on which the Commonwealth gave its concurrence. ‘Prior to 1ssuing the OU2
ROD, EPA provided an opportunity for public comment on the Proposed Plan for the Hot Spot

Unilateral Administrative Order for RD, RA; and O&M New Bedford Harbor Superfund Site
Docket No. CERCLA-01-2012-0045 . Upper and Lower Harbor Operable Unit (OU1)
Page 7 of 57 ‘ : New Bedford, Massachusetts


http://www.lawlib.state.ma.us/source/mass/cmr/cmrtext/105CMR260.pdf
http://www.epa.gOv/nbh/seafood.html%23Recommendations

Operable Unit, and Respondent submitted written comments. Among other public meetings held
concerning the Proposed Plan, EPA held a public meeting expressly to allow Respondent an
opportunity to present its alternative proposal. The OU2 ROD included a responsiveness
summary through which EPA responded to the public comments. The QU2 ROD called for
dredging and on-site incineration of Harbor sediment contaminated with over 4,000 ppm PCBs,
located in a roughly 5-acre area in the Upper Harbor near the vicinity of the Aerovox Facility.

18." EPA performed the dredgmg and temporary storage of the 14,000 cubic yards of hot spot
sediment from April 1994 to September 1995, but did not proceed with on-site incineration due
to strong public opposition to the planned incineration. In 1995, EPA began treatability studies
to evaluate disposal options for the contaminated material other than on-site incineration.
Pursuant to an April 27, 1999 amendment to the OU2 ROD (“OU2 Amended ROD”), EPA
deterrnined that dewatermcr and transporting the temporarily stored sediment to an off-site
landfill as the permanent remedial disposal location was the most cost-effective and protective
alternate method of disposal. EPA completed thls final off-site dlsposal phase of the ou2
Remedy in May 2000.

19, In July 1991, the U.S. District Court for the District of Massachusetts approved and
entered a Consent Decree between the United States and the Commonwealth with two
defendants other than Respondent, which required that these settling defendants pay a total of
$12.6 million, plus interest, to the United States and the Commonwealth for past and future
response costs and natural resource damages at the Site.

20..  InJanuary 1992, EPA published a proposed plan for OU1. In May 1992, EPA published
an addendum to the proposed plan for OU1 to address the Quter Harbor following d
Supplemental Feasibility Study of this area. EPA provided an opportunity for public comment
on the proposed plan and the addendum, and Respondent submitted written comments.

21:  On February 3, 1992, the U.S. District Court for the District of Massachusetts approved
and entered a Consent Decree between the United States and the Commonwealth with
Respondent (the “1992 Consent Decree™), which required, inter alia, that Respondent pay $66
~ million, plus interest, to the governments for past and future response costs and natural resource
damages at the Site. Under the Covenants Not to Sue By Plaintiffs Section of the 1992 Consent
Decree, Paragraphs 16 and 17 reserved the United States’ and the Commonwealth’s rights to
institute proceedings against Respondent for unknown conditions and new information. Wlth
respect to “pre-certification” reservat1ons Paragraph 16 provides:

Pre-certification reservations. Notwithstanding any other provision of this
Decree, the United States and the Commonwealth reserve the right, jointly or
separately, to institute proceedings in this action or in a new action, including
issuance by EPA of an administrative order, seeking to compel AVX (1) to
perform response actions at the New Bedford Harbor Site, and (2) to reimburse
the United States and the Commonwealth for response costs, if, prior to EPA’s
certification of completion of the Remedial Action:
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A. conditions at the New Bedford Harbor Site, previously unknown to the
United States and the Commonwealth, are discovered after the issuance of
the RODs, or

B. information is received, in whole or in part, after the issuance of the
RODs, .

and the EPA Administrator or his delegate finds, in consultation with the
Commonwealth, based on these previously unknown conditions or this
information, together with any other relevant information, that the Remedial
Action is not protective of human health or the environment.

The term “Remedial Action” in the 1992 Consent Decree is more expansive than the one in this
Order. The 1992 Consent Decree defined “Remedial Action” as “those response actions
implemented or to be implemented pursuant to CERCLA at the New Bedford Harbor Site under
the first operable unit record of decision for the New Bedford Harbor Site signed on April 6,
1990, and the second operable unit record of decision for the New Bedford Harbor Site for which
a Feasibility Study was released on August 21, 1990, and which is presently scheduled to be
signed in 1991.”

At no time has EPA issued a certification of completion of the Remedial Action under the 1992
Consent Decree.

In addition, Paragraph 18 of the 1992 Consent Decree reserved the United States’ and the
Commonwealth’s rights to institute proceedings against Respondent to the extent that Remedial
Costs exceed $130.5 million. Paragraph 18 provides:

Reservations in the event that Remedial Costs exceed $130.5 million.
Notwithstanding any other provision of this Decree, the United States and the
Commonwealth reserve the right, jointly or separately, to institute proceedings
against AVX in this action or in a new action seeking to compel AVX (1) to
perform additional response actions in connection with the Remedial Action® to
the extent that the total Remedial Costs exceed $130.5 million, and (2) to
reimburse the United States and the Commonwealth for any Remedial Costs over
and above the first $130.5 million in Remedial Costs.

22.  In November 1992, the U.S. District Court for the District of Massachusetts approved and
entered a Consent Decree with the remaining defendants’, which required them to pay a total of

2 As discussed above, there is a difference in the definition of the term “Remedial Action” in the 1992 Consent
Decree as compared to in this Order.’
* On March 27, 1986, the Court dismissed the claims of the United States and the Commonwealth against one of the
named defendants due to lack of personal jurisdiction. In re Acushnet River & New Bedford Harbor Proceedmgs
675 F.Supp. 22 (D.Mass. 1987).
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$21 mllhon plus interest, to the governments for past and future response costs and natural
resource damages at the Site.

23.  In 1993, EPA and other Site stakeholders—including citizen group leaders, local and
State elected officials, business representatives, MassDEP, and other State and Federal
agencies—initiated a professionally mediated Community Forum process as an effort to build
lasting consensus for the Site’s cleanup. Based on comments on thé 1992 proposed plan for
QU1 and the 1992 proposed plan addendum and input from the Community Forum, EPA
published a revised proposed plan for OUl in'November 1996. EPA provided an opportunity for
public comment on the revised proposed plan for OU1, and Respondent submitted written
comments. |

24, On September 25, 1998, EPA 1ssued a final Record of Decision (“OU1 ROD”), on which
the Commonwealth gave its concurrence, for the final remedy for the Upper and Lower Harbors,
as well as an interim remedy for the Quter Harbor’. The QU1 ROD included a responsiveness
summary through which EPA responded to the public comments, submitted during the public
comment periods for the January 1992 proposed plan, the May 1992 proposed plan addendum,
and the November 1996 revised proposed plan. Notice of the QU1 ROD was published in
accordance with Section 117(b) of CERCLA. The OU1 ROD called for inter alia the dredging
of approximately 450,000 cubic yards of PCB-contaminated sediment from the Harbor bottom
and surrounding wetlands and shorelines, and the disposal of the dredged sediment into four
Confined Disposal Facilities (“CDFs™)—A, B, C, and D—to be constructed along the shoreline
of the Harbor. Because approximately 126,000 cubic yards of contaminated sediment are within

the CDFs’ footprints, the total volume of PCB-contaminated sediment estimated to be addressed
under the QU1 ROD was 576,000 cubic yards. ‘

25.  Following the issuance of the QU1 ROD, from 1999 through 2004, EPA performed
remedial design and remedial action activities including early action dredging and restoration of
the area north of Wood Street and preparation for “full scale dredging” (dredging, desanding,
dewatering, wastewater treatment, and disposal of PCB-contaminated sediment). The
‘preparation for full scale dredging included relocation of combined sewer overflow outfalls,
relocation of businesses, construction of the desanding facility, and construction of the
dewatering facility.

26.  On September 27, 2001, pursuant to Section 117(c) of CERCLA, 42 U.S.C. § 9617(c),
and 40 C.F.R. § 300.435(c)(2)(i), EPA issued an Explanation of Significant Differences (“OU1
ESD1”) to modify the selected remedy for OU1 with five changes: (a) the identification of
additional shoreline cleanup areas based on post-OU1 ROD sampling; (b) the use of mechanical
dewatering of dredged sediment (to, among other things, reduce the volume of processed
sediment needing disposal); (¢) the incorporation of a rail Spur'fcit CDF D; (d) the revision of the
wall design for CDF D; and (e) the use of the pilot study CDF as an interim Toxic Substance

* EPA has not vet selected the final remedy for QU3, but is currently performing a remedial investigation for the
Outer Harbor area.
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Control Act (“TSCA™) facility. In the OU1 ESDI, EPA explained that additional investigations
performed since the OU1 ROD, in¢luding field surveys, sediment sampling and a state-of-the art
dredging field test conducted in August 2000, yielded significant new information pertaining to
the OU1 cleanup and were, in part, the basis for the OU1 ESD1. In particular, the QU1 ESDI
concluded that the total in situ sediment volume for QU1 requiring disposal could be as high as
approximately 800,000 cubic yards. EPA further explained that the net effect of OU1 ESD1’s
five changes, listed above, was that the estimated project costs, while higher than the estimate in
the OU1 ROD, were nonetheless within expected accuracy range of estimated costs, in
accordance with EPA guidance.’

27.  On August 15; 2002, pursuant to Section 117(c) of CERCLA, 42 U.S.C. § 9617(¢c), and .
40 C.F.R. § 300.435(c)(2)(1), EPA issued a second Explanation of Significant Differences (“OU1
ESD27) to eliminate the largest of the CDFs, CDF D, in favor of off-site disposal of the 725,000
cubic yards of sediment that otherwise would have been disposed in it. Prior to issuing this ESD,
EPA provided an opportunity for public comment on the draft OU1 ESD2, and Respondent
submitted written comments. The QU1 ESD2 included a responsiveness summary through
which EPA responded to the public comments. In issuing the OU1 ESD2, EPA explained that
eliminating CDF D avoided significant engineering challenges, including technical problems
with the sediment that would have formed the base or foundation for this CDF, which were
identified during the course of an extensive post-OUl ROD sediment boring program. EPA
further explained that OU1 ESD2’s modifications reduced the estimated project costs by
approximately 2% from the remedial cost estlmate presented in OU1 ESDI.

28.  In August 2004, EPA began full scale dredging of contaminated sediment. Such
activities include mechanical dredging and hydraulic dredging of contaminated Harbor sedlment
desanding and dewatering of the sediment prior to disposal off-site at a licensed facility, and
treatment of the water from the dewatering process to acceptable levels prior to discharge back
into the Harbor. EPA has been implementing these response activities through 2011, with the
typical annual funding rate from the EPA Hazardous Substance Superfund of approximately $15
million allowing for the operation of approximately 2.5 to 3 months per year (or an average of
about 40 days of dredging), resulting in the off-site disposal of approximately 20,000 to 25 ,000
cubic yards of contaminated sediment per year. In 2009, $30 million in supplemental funds from
the American Recovery. and Reinvestment Act allowed for 120 days of EPA dredging in 2009
and 59 days in 2010. '

29. EPA’s hydraulic dredging, desanding, and dewatermg facilities are capable of handhng
greater quantities of contaminated sediment per year; however, due to annual funding limitations, .
EPA has been unable to operate these facilities at their full capacities: In 2002, even before the
start of “full scale dredging,” EPA noted “that the total project cost could become greater if

5 “A Guide to Preparing Superfund Proposed Plans, Records of Decisions, and Other Remedy Selection Decision
Documents,” EPA Office of Solid Waste and Emergency Response, EPA 540-R-98-031, OSWER 9200.1-23P,
PB98-963241, July 1999. Page 3-9 of this guidance states that “the costs of remedies always should be qualified as
estimated with an expected accuracy of +50% to -30%5.” :
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actual funding levels are so low as to cause significant project delays and inefficiencies.” QU1
ESD2 at p. 8. Through the 2011 dredging season, a total of approximately 225,000 cubic yards
of PCB-contaminated sediment that need to be addressed by the OU1 Rernedy have been
addressed. o

30.  OnMarch 4, 2010, pursuant to Section 117(c) of CERCLA, 42 U.S.C. § 9617(c), and 40
C.F.R. § 300.435(c}2)i), EPA issued a third Explanation of Significant Differences (“OU1
ESD3”), which documented the temporary storage of PCB-contaminated sediment, including

* sediment shown by analytical tests in 2008 to contain very high levels of VOCs (notably TCE),
making such sediment RCRA hazardous waste, that was excavated from the shoreline areas near
the Aerovox Facility from June to August 2008, in a single liner storage cell (“Cell #17) located
at EPA’s Sawyer Street facility in New Bedford. In the OU1 ESD3, EPA documented that
Toxicity Characteristic Leaching Procedure (“TCLP”) testing on the PCB-contaminated
sediment excavated from the shoreline areas near the Aerovox Facility showed that such
sediment exceeds RCRA characteristic hazardous waste standards for toxicity due to the
presence of TCE. While the regulatory TCLP limit for material to be a RCRA characteristic
hazardous waste for TCE is 0.5 ppm, two rounds of testing showed TCE TCLP levels ranged
from 0.66 ppm to 23.0 ppm and 0.130 ppm to 43.0 ppm, respectively. Prior to issuing this ESD,
EPA provided an opportunity for public comment on the draft OU1 ESD3. The QU1 ESD3
included a responsiveness summary through which EPA responded to the public comments. In
issuing the OU1 ESD3, EPA explained that because the sediment temporarily stored in Cell #1
contains TCE at a level which classifies it as a RCRA hazardous waste, once the sediment is
removed from Cell #1, it will have to be shipped to a licensed RCRA hazardous waste disposal
facility. '

3. On March 14, 2011, pursuant to Section 117(c) of CERCLA, 42 U.5.C. § 9617(c}), and 40
C.F.R. § 300.435(c)(2)(i), EPA issued a fourth Explanation of Significant Differences (“OU1
ESD4”), which modified the remedy for OU1 to include the construction and use of a Lower
Harbor Confined Aquatic Disposal (“CAD”) cell (“LHCC”) for disposal of approximately
300,000 cubic yards of mechanically dredged PCB-contaminated sediment. OU1 ESD4 noted
that, based on a post-OU1 ROD assessment of sediment volume performed in 2003° and refined
in 2009/2010, and including an allowarice for over-dredging, the total in sifu sediment volume
above the OU1 ROD cleanup standards was estimated to be approximately 900,000 cubic yards.
Prior to issuing this ESD, EPA provided an opportunity for public comment ‘on the draft OU1
ESD4, and Respondent submitted written comments. The OU1 ESD4 included a responsiveness
summary through which EPA responded to the public comments. In issuing the OU1 ESD4,
EPA explained that this ESD, modifying the remedy to include the construction and use of a

¢ «“Volumes, Areas and Properties of Sediment by Manavement Units, New Bedford Harbor Superfund Site,” Foster
Wheeler Enwronmental Corporation for U.S. Army Corps of [Engineers, New England D1str1ct Revision 2,
September 2003. . :
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LHCC, was expected to significantly decrease both the time and.cost to complete the QU1
Remedy in comparison with a remedy without an LHCC.”

- B. Identification of Respondent

32.  Respondent AVX Corporation, a pﬁblicly traded company based in Fountain Inn, ‘South
Carolina, is liable under CERCLA as described below.

33.  Respondent is the successor of Aerovox Corporation. In 1972, Aerovox Corporation
created and incorporated a subsidiary, AVX Ceramics Corporation. In 1973, Aerovox
Corporation and AVX Ceramics Corporation merged, resulting in AVX Ceramics Corporation as
the surviving corporation. Later in 1973, AVX Ceramics Corporation changed its name to AVX
Corporation.

34.  From 1938 to January 2, 1973, Aerovox Corporation owned and operated the Aerovox
Facility. The Aerovox Facility began to be used for electrical component manufacturing in
approximately 1938. Aerovox Corporation manufactured PCB-impregnated electrical capacitors
at the Aerovox Facility from at least 1947 through 1973. Various solvents were also used in
manufacturing operations.

35.  Aerovox Corporation’s operations and disposal practices at the Aerovox Facility, which
involved the use of PCBs and solvents, resulted in the release and disposal of hazardous
substances that contributed to the contamination of sediment, shoreline, surface water, and biota
(marine organisms) at the Site.

C. Sources of Contamination and Centaminants of Concern

36.  During the period of the ownership and operation of the Aerovox Facility, located on the
western shore of the Site’s Upper Harbor, by Respondent’s predecessor, Aerovox Corporation,
from 1938 through 1973, hazardous substances, particularly PCBs, were released deposited,
disposed of, or placed at the Aerovox Facility.

37. PCBs were released, deposited, d1Sposed placed, or came to be located at the Site, or
migrated, and may still be migrating, to the Site from the Aerovox F acility by several pathways

- including, inter alia: direct and indlrect disposal at and from the Aerovox Facility; discharges of
PCB wastes from the Aerovox Facility through troughs directly to the Upper Harbor; the
drainage and release into the Upper Harbor of PCBs as a result of PCBs leaked and spilled onto
the floor of the Aerovox Facility building and the grounds outside of the building; indirect
disposal of PCBs to the Harbor via storm drains and combined sewer overflows; leaking of PCBs
from the Aerovex Facility to the groundwater underlying the facility, and discharges of that

7 For example, at an annual funding rate of $15 million per year, the time and cost to complete the remedy with the
LHCC was estimated to be 40 years and $1.2 billion versus 46 years and $1.7 billion without an LHCC. Atan

annual funding rate of $80 million per year, the time and cost to complete the remedy with the LHCC was estimated
to be six years and $422 million versus seven years and $464 million without an LHCC.
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groundwater to the Harbor; and leaking of PCBs from PCB-impregnated capac1t0rs discarded on
tidal flats within the Harbor adjacent to the Aerovox Facility.

38.  Dissolved or suspended substances, including PCBs, in the tidal waters adjacent to the
Aerovox Facility were transported to other parts of the Site via winds, ¢urrents and tides .
{(including flood and ebb tides).

39.  Investigations identified the Aerovox Facility as the primary source of PCB
contamination to the Site. Studies performed on sediment in the Harbor, surface water,
shoreline, and biota (marine organisms) at the Site demonstrate decreasing north to south
gradients of PCB levels (as well as metal levels in sediment, although the magnitude of the
decline is lower than for PCBs) as the distance from the Aerovox Facility increases.

40, Because PCBs are resistant to degradation, bind to sediment, and bicaccumulate in fish
and other organisms, PCBs released, deposited, disposed, or placed at the Site or that migrated to
or otherwise came to be located at the Site continue to act as a source of contamination.

41.  Sediment at the Site also contains high levels of other hazardous substances, including
heavy metals (e.g., cadmium, chromium, copper and lead). As discussed in Paragraph 30 above,
in 2008, in excavating contaminated sediment immediately adjacent to the Aerovox Facility,
EPA discovered the presence of very high levels of VOCs (TCE) at the-Site.

D. Characteristics of the Contaminants of Concem

42. PCBs are mixtures of up to 209 individual synthetic chlorinated compounds. PCBs are
classified as a CERCLA hazardous substance in the comprehensive list promulgated by EPA
under CERCLA § 102(a), codified at 40 C.F.R. § 302.4, Table 302.4. PCBs are chemically
stable, adsorb onto sediment particles readily and are resistant to biodegradation. PCBs are
characterized as a probable carcinogen in humans based on limited evidence in human studies
and sufficient evidence in animal studies. EPA has found evidence that PCBs have toxic effects
on animals, including cancer, liver toxicity, reproductive toxicity, developmental effects,
neurotoxicity, dermal toxicity, and thyroid and endocrine effects. Workers exposed to PCBs
have been found to have increases in cancer of the liver, gastrointestinal tract, skin and gall
bladder. PCBs can bind to sediment in water and bicaccumulate in fish and other aquatic species
exposed to PCBs, increasing the risk of adverse health effects for humans who consume these
contaminated species.

43,  Metals are naturally-occurring inorganic substances used in industry. Certain metals are
classified as CERCLA hazardous substances in the comprehensive list promulgated by EPA
under CERCLA § 102(a), codified at 40 C.F.R. § 302.4, Table 302.4. Metals found at the Site
include cadmium, copper, chromium, and lead. Cadmium, copper, and chromium have adverse

“health effects in humans and animals affecting central nervous, hematological, gastrointestinal,
musculoskeletal, renal (i.e., kidney), and hepatic (i.e., liver) systems. Lead can be harmful to
humans when ingested or inhaled, particularly to the neurological development of children under
the age of six. : ' '
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44,  VOCs are a class of chemicals that evaporate readily into the air and that contain carbon
atoms. TCE is a liquid VOC that is not thought to occur naturally in the environment. TCE is
classified as a CERCLA hazardous substance in the comprehensive list promulgated by EPA
under CERCLA § 102(a), codified at 40 C.F.R. § 302.4, Table 302.4. TCE is characterized as
carcinogenic to humans. Ingesting or breathing substances containing high levels of TCE may
‘cause nervous system effects, liver and lung damage, abnormal heartbeat, coma, and possibly
death. Breathing smaller amounts of TCE may cause headaches, lung irritation, dizziness, poor
coordination, and difficulty concentrating. Exposure to TCE has also been associated with
developmental and immunological effects. TCE quickly evaporates from surface water, but it
can bind to soil and sediment. TCE may adhere to particles in water that eventually settle to the
bottom sediment.

E. Risks to Human Health

45.  As described in Section VI(A) of the OU1 ROD, EPA determined that exposure to PCBs
and metals at the Site results in unacceptable risks to human health. The 1989 Baseline Public
Health Risk Assessment, in assessing the probability and magnitude of potential adverse health
effects, both carcinogenic and non-carcinogenic, from exposure to contaminants at the Site,
identified PCBs, cadmium, copper and lead as contaminants at the Site that could potentially
contribute to significant adverse human health effects. The greatest human health risks result
from frequent (e.g., weekly) ingestion of contaminated local seafood, although unacceptable
risks are also associated with human contact with, and incidental ingestion of, contaminated
shoreline sediment.

46.  The primary routes of human exposure to the hazardous substances at the Site found to be
~ of most concern are as follows:
a. ingestion of contaminated local seafood;
b. direct contact with shoreline contamination; and
c. incidental ingestioh of contaminated shoreline sediment (for younger children
(ages 1-5)). :

47.  EPA’s generally acceptable cancer risk range for site-related exposures to PCBs is 10™* to
10 (1 in 10,000 to'1 in one million chance of getting cancer). Current EPA practice considers
carcinogenic risks to be additive when assessing exposure to a mixture of hazardous substances.
MassDEP considers exposures resulting in a cancer risk greater than 107 (or 1 in 100,000) to be
unacceptable. In assessing the potential for adverse human health effects other than cancer, a
hazard quotient (“HQ") is calculated by dividing the exposure level by the reference dose
(“RfD™) or other suitable benchmark for non-carcinogenic health effects for an individual
compound. The HQ is often expressed as a single value (e.g., 2.0) indicating the ratio of the
stated exposure as compared to the RfD value (in this example, the exposure as characterized is
two times that of an acceptable exposure for the given compound). A HQ less than 1.0 indicates
that toxic non-carcinogenic effects from a given chemical are unlikely. The hazard index is
generated by adding the HQs for all contaminants of concern that affect the same target organ
(e.g., liver) within or across the media to which the same individual may reasonably be exposed.
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48,  The OU1 ROD explained that unacceptable levels of cancer risk and non-cancer hazard
caused by the actual or threatened release from the Site of the hazardous substances identified in
Paragraphs 36 through 43 via the exposure pathways identified in Paragraph 46 result in the
following increased risk to populations (see Paragraph 11 above for descriptions of the fishing
closure areas), based on the 1989 Baseline Public Health Risk Assessment: '

a.-  The excess total lifetime cancer risks for children and adults due to consumption
of local seafood for probable exposure scenarios, are 4x107 (4 in 1,000) in Fishing Closure Area
I, 1.8x107 (1.8 in 1,000) in Fishing Closure Area II, and 1x107 (1 in 1,000) in Fishing Closure
Area III. The excess total lifetime cancer risks for children and adults due to dermal contact and
incidental ingestion of sediment, for probable exposure scenarios, are 3.5x10™ (3.51n 10,000) in
Fishing Closure Area I and 1.3x107 (1.3 in 100,000) in Fishing Closure Area IIL.

, b. The non-cancer organ-specific hazard indices exceed 1.0 (and range as high as
25) in Fishing Closure Areas I, II, and III due to the consumption of local seafood for probable
exposure scenarios. The non-cancer organ-specific hazard index exceeds 1.0 in Fishing Closure
Area I due to dermal contact and incidental ingestion of sediment for probable exposure

scenarios.

49.  Inthe QU1 ROD, issued in 1998, EPA explained that since the 1989 Baseline Public
Health Risk Assessment was performed, new risk assessment protocols and new potency factors
for PCBs have evolved. Nonetheless, the ingestion of contaminated seafood and exposure to
shoreline sediment in several areas still present unacceptable risks. For example, EPA’s 1997
updated assessment of risks from the consumption of contaminated seafood agrees with the
conclusion made in the 1990 Feasibility Study that 0.02 ppm PCBs in seafood is still an
appropriate health-based target level for local residents. Seafood at the Site continues to be
contaminated at levels that are orders of magnitude above this standard. Similarly, existing
shoreline PCB levels are significantly higher than those levels deemed protective in EPA’s 1997
updated assessment of health risks due to exposure to shoreline PCB contamination. In the QU1
ROD, EPA explained that it calculated shoreline cleanup levels for the protection of direct
contact risks in the Upper and Lower Harbors due to non-carcinogenic health effects associated
with beach combing activities in non-residential areas and access to contaminated sediment and
soil by young children in residential areas that abut the Harbor.

50.  Asstated in Paragraph 11 above, in 1979, in response to the presence of PCBs at the Site
‘and in seafood at the Site, the MA DPH promulgated regulations prehibiting seafood
consumption in three closure areas in and around the Site. These restrictions are still in effect.
Further, EPA recently issued additional species-specific fish consumption recommendatlons (see
http://www.epa.gov/nbh/seafood. html#Recormnendatlons)

F. Risks to the Marine Ecosystem

51.  Asdescribed in Section VI(B) of the OU1 ROD, EPA determined that contaminated
media (sediment, sediment pore water (the water in the small spaces between sediment particles),
and water column) pose risks to ecological receptors at the Site. The 1990 Baseline Ecological
Risk Assessment, 1990 Feasibility Study, and the on-going long-term ecological monitoring
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program reachéd similar conclusions regarding the state of New Bedford Harbor, and in
pamcular the. S1te s Upper Harbor, as an area under high ecological stress.

52. The 1990 Baseline Ecolog1ca1 Risk Assessment evaluated rlsk to aquatic biota using a
joint probablhty analysis in which two probability distributions, the first representing PCB,.
cadmium, copper, and lead levels in various areas of the Harbor, and the second representing the
ccotoxicity of these contaminants to marine biota, were combined to provide a comprehensive,
probabilistic evaluation of risk. The 1990 Baseline Ecological Risk Assessment supported the
conclusion that aquatic organisms are at significant I‘ISk due to exposure to PCBs at the Slte as
well as some nsk due to exposure to metals

53.  The 1990 Baseline Ecological Risk Assessment found that PCB concentrations in
sediment and sediment pore water in many areas of the Harbor are highly toxic to at least some
members of all major taxonomic groups. In the Upper Harbor, the probability of pore water
PCBs being toxic to marine fish, the most sensitive taxonomic group investigated, approaches
certainty. Substantial risks exist also for mollusks and crustaceans due to PCB exposure at the
Site.

(. Threat to Public Welfare

54,  Hazardous substances, including PCBs, at the Site have affected the economic vitality of
New Bedford and surrounding communities, including fishing and harbor development. The-
economic impact has been severe, due to long-term fishing closures, lost beach use, diminished
property values, and reduced opportunities for coastal development.

55.  New Bedford Demographics, Income and Employment: New Bedford is a community
determined by the Massachusetts Ofﬁce of Energy and Environmental Affairs as having

“environmental justice” populations.® Env1r0nmental justice populations in Massachusetts are
determined by the following criteria: households earn 65% or less of the statewide household
median income; 25% or more of the residents are minority; 25% or more of the residents are
foreign-born; or 25% or more of the residents are lacking English language proficiency. New
Bedford meets all four criteria. In addition, the unemployment rate for New Bedford has
consistently been higher than for Massachusetts as a whole and nationally.

56.  Impact on Lobster Fishery: While the commercial fishery for American lobster is the
most economically important fishery within the territorial waters of the Commonwealth of

¥ See Cities and Towns that Include Environmental Justice Communities, Massachusetts Executive Office of Energy
and Environmental Affairs (http://www.mass.gov/mgis/ej_cities-towns.pdf) and Environmental Justice Populations,
Southeast Region, Massachusetts Executive Office of Energy and Environmental Affairs, July 2007
(http://www.mass.gov/imgis/ej_southeast.pdf). The environmental justice determination was based on the 2000 U.S.
Census block data. ' :
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Massachusetts,” PCB contamination at the Site and the resulting fishing closure areas have
adversely affected local lobstermen. The fishing closure areas increase costs by: prohibiting
fishing in the most accessible lobster habitat in the vicinity of the Site; forcing inshore
lobstermen to travel farther to more distant fishing grounds; increasing fuel costs and time costs
per trip due to increased distance to fishing grounds; increasing boat maintenance costs due to
greater engine wear; and increasing exposure to harsher weather and commercial shipping traffic
due to having to fish in more open fishing grounds. The fishing closure areas also decrease
revenues for local lobstermen by forcing lobstermen to fish in unfamiliar or less favorable
grounds.- Because the waters that remain open to lobster fishing are deeper and more influenced
by weather, the number of days during which it is safe for lobstermen to fish is more limited,
reducing total lobster catches, and thus reducing revenues. Qut of a total of 55 coastal cities and
towns in Massachusetts listed as homeports by active commercial lobstermen in 2006, the City
of New Bedford has the second highest number of lobstermen and the tenth highest catch of
lobsters (in pounds). However, in contrast with the majority of Massachusetts ports, the total
catch for New Bedford is characterized by a much higher catch from non-territorial waters

(3 80,288 pounds) than from territorial waters (53,869 pounds).*° '

57. - lmpact on Other Fisheries: As discussed in Paragraph 11 above, MA DPH promulgated
regulations prohibiting seafood consumption in three closure areas in and around the Site, due to
the identification of high concentrations of PCB levels in local seafood from the Site. The
closures of fishing areas in the Harbor have caused significant economic losses, including in the
millions of dollars for qua.hog landmos alone. The finfish industry and recreational fishing have
also been negatively affected.’

58.  Impact on Recreational Resources: According to a 1986 study, PCB contamination has
lowered the value of recrea‘uonal resources at the Site, including recreational beach use and local
recreational fishmg

~

® See, e.g., Massachuseits Lobster Fishery Statistics for 2006, Dean, M.J., prepared for Massachusetts Division of
Marine Fisheries, Technical Report TR-39, January 2010 '
(http://www.mass.gov/dfwele/dmf/publications/tr39_2006 lobster report.pdf).

'® “Territorial waters” include all waters under the jurisdiction of the Commonwealth and are generally defined as
waters within three miles of the State’s shoreline, and also include all of Massachusetts Bay, Cape Cod Bay, and
Buzzards Bay, which includes the Site; while “non- terrxtonal” waters include areas lying outside the State
“territorial waters.”

" Community Profiles for the Northea.st Us F isheries (in particular, New Bedford, MA), Clay, P.M., et al.,
Northeast Fisheries Science Center, NOAA, posted on the web November 24, 2008, introduction added October 28,
2010 (http://www.nefsc.noaa.gov/read/socialsci/community _profiles/MA/newbedford-ma.pdf); New Bedford
Harbor Historic Overview and Natural Resources and Uses Status Report., Vanasse Hangen Brustlin, Inc., prepared
for New Bedford Harbor Trustee Council (1996). -

2 Assessment of Economic Losses to Recreational Activities from 1988 Marine Pollution Events and Assessment of
Economic Losses from Long-Term Contamination of Fish within the New York Bight to New Jersey, Ofiara, D.D.
and Brown, B., Marine Pollution Bulletin, Volume 38, [ssue 11, November 1999, Pages 990-1004 (citing The
Damages to Recreatwnal Activities from PCBs in New Beq’ford Harbor, McCennell, K.E., prepared for Ocean
Assessment Division, NOAA, 1986).
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59. Impact on Property Values: According to a 1986 study, PCB contamination in the
Harbor was found to ha