


Dear Mr. Tedder, 
 
As a long-time member of the Hoosic River Watershed Association, I heartily endorse efforts to control 
and treat storm water runoff in New Hampshire and Massachusetts. 
 
John 
 
John Case 
1739 Green River Road 
Williamstown, MA 01267 
413-458-8023 
 







Hello Mr. Newton, 
 
I am writing to comment on the proposed new MS4 permit in New Hampshire. I am executive 
Director of the Ipswich River Watershed Association in Massachusetts. We also manage the 
Parker – Ipswich – Essex Rivers Restoration Partnership which is a coalition of the 3 coastal 
watersheds in the Northeast corner of Massachusetts near New Hampshire. We feel the next 
phase of stormwater permitting as proposed is DESPERATELY needed and strongly encourage 
you to adopt the proposal. While we recognize the potential hardship this will place on 
municipalities, in needs to be understood that stormwater discharges which they manage are 
already in violation of federal and state water quality regulations and the new regulations are 
designed to reasonably address the devastating impact of stormwater on our waterways. As 
you are well aware, stormwater is by far the largest source of water pollution today and the 
time has (finally) come for society to both recognize and address the issue. Although we are 
located in Massachusetts, we are impacted by stormwater emanating from New Hampshire as 
many watershed cross boundaries. As importantly, we feel what happens with the New 
Hampshire permit will directly impact the proposed permit for Massachusetts so we really need 
the New Hampshire Permit to be as strong as possible. In sum, we strongly support adoption of 
the MS4 permit as proposed and encourage you to resist any efforts to weaken it. 
 
Sincerely, 
 

 
 
Wayne Castonguay 
Executive Director 
 

 
P.O. Box 576 
Ipswich, MA 01938 
www.ipswichriver.org 
978-412-8200 - O 
978-360-2272 - C 
 

http://www.ipswichriver.org/
















 

 
 

Thursday, August 15, 2013 
 
Newton Tedder 
US EPA—Region 1,  
5 Post Office Square, Suite 100,  
Mail Code—OEP06-4,  
Boston, MA 02109-3912 
Tedder.Newton@epa.gov.  
 
RE: Comments on the 2013 Draft General Permit for Stormwater Discharges from Small Municipal 
Separate Storm Sewer Systems- New Hampshire 
 
I am writing to express my support of the 2013 Draft General Permit for Stormwater Discharges from 
Small Municipal Separate Storm Sewer Systems in New Hampshire. The changes in the new permit are 
necessary, and include many important improvements, and some important limitations. 

Perhaps the greatest limitation is theneed to require the usage and application of Low Impact 
Development (LID) stormwater management as the expression of the Maximum Extent Practicable 
(MEP). The need for LID as MEP is reasonable and well documented1. The usage of the practicality of LID 
as MEP is exemplified by its successful application in both state2 and municipal applications throughout 
the New Hampshire3 and the US4,5. LID stormwater management is evolving and becoming increasing 
affordable, increasingly familiar with the design community, and increasingly manageable from a 
maintenance perspective. It is also important to note that with the raising of the standards for MEP, that 
certain practices should be disallowed for usage. Practices that have been demonstrated to be 
contributing to the water quality failures should be eliminated were feasible. An example is the removal 
of the use of retention ponds and hydrodynamic separators in the 2010 Rhode Island Stormwater 
Manual6. 

Arguments against the usage of LID as MEP are typically due to a lack of familiarity with the practices 
and inflated cost estimates taken out of context of typical municipal activities. The majority of problems 
associated with LID stormwater management are less to do with the technology, and more to do with 
poor design, installation, and maintenance. A careful permit that requires qualified personnel during the 
design and installation process will prevent widespread problems. 

Another major concern due to a lack of familiarity is the misconception the draft MS4 permit 
requirements are to be implemented over a single permit cycle. The permit needs to be more explicit in 

                                                 
1 NRC. (2008). "Urban Stormwater Management in the United States." National Research Council, Washington DC. 
2 Rhode Island General Assembly (RIGA). (2007). "Smart Development for a Cleaner Bay." HB6143. 
3 Durham, Town. (2010). "Site Plan Review Regulations of Durham, New Hampshire." 
Durham, Town. (2010). "Subdivision Review Regulations of Durham, New Hampshire." 
4 NYC. (2010). "NYC Green Infrastructure Plan." Office of the Mayor, New York, New York City, New York. 
5 Philadelphia Water Department. (2012). "Green City Clean Waters Program." 
6 RIDEM, CRMC, West, M., Claytor, R., Roseen, R., and Esten, M. E. (2010). "Rhode Island Stormwater Design and 
Installation Standards Manual." Rhode Island Department of Environmental Management and the Coastal 
Resources Management Council. 



 

 
 

the allowance of multiple permit cycle  to achieve long term improvements, and thus a distribution of 
cost over a period of 15 to 25 years. 

LID stormwater management works effectively throughout multiple seasons including challenging 
winter conditions. Data shows that it works better for water quality than conventional stormwater 
management, and that in the winter standard practices suffer dramatically7.  

LID stormwater management is reasonable to construct and maintain. Existing municipal staff can be 
effectively trained to build and maintain these practices8. Maintenance requirements should not be 
substantially different than current Good Housekeeping Practices requiring regular inspection and 
maintenance of stormwater infrastructure. Furthermore, study of maintenance costs have shown that 
LID storm water management and actually be less expensive to operate and maintain than traditional 
conventional storm water management9. Similar studies comparing costs of landscaping of traditional 
turf and landscape features would likely show similar results. 

Cost concerns about LID stormwater management need to be balanced. Effective stormwater 
management will never be cost competitive with no stormwater management. However it can be cost 
competitive with common stormwater management using catch basins, curbing, pipe, and ponds. Two 
cost studies published in 2011 demonstrated a 6% and 26% savings in stormwater management 
infrastructure for a residential and commercial LID application10. These projects had significant cost 
savings through the elimination of pipe, curb, retention ponds, clearing, and hydraulic control structures 
despite the usage of LID measures including porous asphalt, infiltration, and gravel wetlands. 

Another significant element of the draft permit is the linkage to impaired waters and the TMDL program. 
Water quality improvements will not occur unless permits are grounded in the application of TMDLs. 
Arguably, a municipality could be in compliance with the first round of MS4 permits conditions, and still 
show no measurable improvements in water quality. For this reason, some type of wet weather 
monitoring should be required. There needs to be data demonstrating impacts and results from the MS4 
activities. Water quality data needs to play an important role in the verification of permit efforts. A 
strong example for why this is needed is the Chesapeake Bay. While many important substantive 
challenges exist for the management of the Chesapeake Bay, some very poor guidance was given for 
years detailing improperly the success of nutrient control measures. The success was gauged on 
modeling results, and not based on water quality monitoring, which showed the opposite. Successful 
permit implementation must be based on water quality monitoring results. 

                                                 
7 Roseen, R. M., Ballestero, T. P., Houle, J. J., Avellaneda, P., Briggs, J. F., Fowler, G., and Wildey, R. (2009). 
"Seasonal Performance Variations for Stormwater Management Systems in Cold Climate Conditions." Journal of 
Environmental Engineering-ASCE, 135(3), 128-137. 
8 Cocheco River Watershed Coalition (CRWC), Chase, L., and Roseen, R. (2009). "Introducing LID in the Willow 
Brook Watershed." Funding Source: NHDES Watershed Assistance Grants, Rochester, NH. 
9 Houle, J. J., Roseen, R. M., Ballestero, T. P., Puls, T., and Sherrard, J. (2013). "A Comparison of Maintenance Cost, 
Labor Demands, and System Performance for LID and Conventional Stormwater Management." Journal of 
Environmental Engineering(139), 932-938. 
10 Roseen, R. M., Janeski, T. V., Simpson, M., Houle, J. J., Gunderson, J., and Ballestero, T. P. "Economic and 
Adaptation Benefits of Low Impact Development." 2011 Low Impact Development Symposium. 



 

 
 

A substantial limitation to the Draft MS4 Permit is the lack of adequate funding mechanisms. Given the 
current economic conditions that challenge municipal budgets, the MS4 permit should include some 
additional funding mechanisms. The State of Maryland 11 has legislation to require formation of 
stormwater utilities created by the state, and managed by towns. Other states are considering similar 
legislation. This is needed because municipalities lack the political will to pass utilities, without which no 
reasonable implementation of MS4 permit requirements will be implemented. The MS4 permit should 
require, as it does for the creation of municipal stormwater ordinance, the creation of municipal 
stormwater utility developed solely to support permit activities. This blanket approach is needed to 
facilitate and improve the rate of adoption of utilities. There are a limited number in the northeast, the 
state of NH has none, with the City of Manchester having one in process for nearly 7 years and counting. 

Another limitation is the size of disturbance to trigger the post construction stormwater controls is too 
large. Many projects with the significant impacts are smaller than 1 acre. The cumulative impact of small 
sites is tremendous. In many urban and suburban areas, very few lots will exceed 1 acre but will 
represent the major form of development.   

The permit needs to encourage more widely the usage of porous pavements. There is a misconception 
that porous pavements present a unique risk to groundwater contamination. The risk to groundwater 
exists for all infiltration and filtration practices and the measures and means by which this threat is 
controlled should be similar. Systems can be limited or lined. Porous pavements represent substantial 
potential benefits hydrologically. No other LID practices can have such profound hydrologic impacts. 
Porous pavements can commonly recharge more rainfall than in a predevelopment condition. The same 
limitations do not exist for soil types as do for typical infiltration systems. Data shows that porous 
pavements on Hydrologic Group C soils can have as much as 25% recharge12 and annual volume 
reduction and type B soils can have as much as 92% annual volume reduction13.  Porous pavements can 
be built to be durable, and have tremendous water quality and quantity benefits.14 Improvements to 
design specifications are routine and the standard of practice is advancing rapidly15. Additionally, porous 
pavements have also been shown to provide substantial salt reduction potential. As much as 50-75% salt 
reduction has been observed in some instances with the use of porous asphalt.16  

                                                 
11 Raskin, Frosh, Harrington, Lenett, Madaleno, Pinsky, Pugh, Rosapepe (2010). "SB 686: Watershed Protection and 
Restoration Act." State of Maryland. 
12 Briggs, J. (2006). "Performance Assessment of Porous Asphalt For Stormwater Treatment," MS Thesis, University 
of New Hampshire, Durham. 
13 UNHSC, Houle, J., Roseen, R., and Ballestero, T. (2010). "UNH Stormwater Center 2009 Annual Report." 
University of New Hampshire, Cooperative Institute for Coastal and Estuarine Environmental Technology, Durham, 
NH. 
14 Roseen, R. M., Ballestero, T. P., Houle, J. J., Briggs, J. F., and Houle, J. P. (2010-Accepted). "Water Quality and 
Hydrologic Performance of a Porous Asphalt Pavement as a Stormwater Treatment Strategy in a Cold Climate." 
ASCE Journal of Environmental Engineering, 8. 
15 UNHSC, Roseen, R. M., Ballestero, T. P., Briggs, J. F., and Pochily, J. (2009). "UNHSC Design Specifications for 
Porous Asphalt Pavement and Infiltration Beds." University of New Hampshire Stormwater Center, Durham, NH. 
16 Roseen, R. M., Ballestero, T. P., Houle, K. M., Heath, D., and Houle, J. J. (2013-Accepted). "Assessment of Winter 
Maintenance of Porous Asphalt and Its Function for Chloride Source Control." Journal of Transportation 
Engineering. 



 

 
 

Thank you for your consideration of my comments. 

Regards, 

 

 

 

Robert M. Roseen, P.E., Ph.D. D.WRE 
9 Gretas Way 
Stratham, NH 03885 
Phone: 603-686-2488  
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City of Dover, NH Comments on draft 2013 NH MS4 Permit 
 

 The City of Dover and numerous other NH communities have engaged the 
law firm of Sheehan, Phinney, Bass and Green to prepare comments to the draft 
2013 NH MS4 Permit on our behalf. The comments prepared by Sheehan, 
Phinney, Bass and Green are incorporated into the City of Dover’s comments by 
reference. 
 

In addition to the comments submitted by Sheehan, Phinney, Bass and Green 
of behalf of the City of Dover and other NH MS4 communities, the City of Dover 
has the following additional comments: 

 
 Upon review of all the requirements in the draft2013 NH MS4 permit and 
charting them onto a time line, two things become abundantly clear. First, that in 
general all of the requirements in the proposed permit will not be able to be 
accomplished in the five year permit period. It is unlikely that even within 20 years 
everything needed to meet water quality standards will be accomplished. Second 
the permit is heavily front loaded with tasks that the City has neither the staff nor 
financial resources to accomplish as the permit requires.  
 While improving water quality in our water bodies is a community priority, 
it must be put in perspective of other community responsibilities and priorities. It is 
easy to assume a community can afford more spending to protect the environment 
when looking solely at a community’s median household income. However, this is 
too simplistic of an analysis which is insensitive to the current dynamics associated 
with the Federal and State programs which are mandated and which previously 
were subsidized by the Federal and State funds. As the Federal and State funding 
has dried up not just for environmental programs but all federally subsidized 
programs, the local communities have been scaling back on local programs and 
staff in order to make up for the loss of Federal and State funding of the mandated 
programs. Despite the belt tightening at the local level, the down shifting of 
mandated program costs have pushed local property taxes higher. 
  EPA needs to recognize that improving water quality in our water bodies is 
important but it needs to be accomplished in a financially sustainable way. Region 
One EPA Administrator Spaulding himself acknowledged at a presentation in 
Stratham last spring, that “EPA cannot save Great Bay. It is up to the local 
communities to save it.”  EPA must recognize and acknowledge that communities 
have done a great deal already and that communities are willing to continue doing 
even more, but it must be at a sustainable level. 
 
 



 

 

 
Section 2.1.2.b.iii New or Increased Discharges to Impaired Waters 

This provision states that there is no net increase in loading allowed from an MS4 

to impaired waters of any pollutant for which water body is impaired. EPA 

presumes that the MS4 is causing and or contributing to an impairment. It is 

Dover’s understanding that EPA is not entitled to make that presumption.   

A large portion of the City of Dover discharges storm water to the tidal portion of 

the Cocheco, Piscataqua, and Bellamy Rivers which are listed as impaired for 

numerous contaminants including nitrogen. While proposed new development can 

install best management practices to reduce nitrogen, the BMP’s are not 100% 

efficient and the resultant development would increase nitrogen loading and 

therefore not be approved.  This proposed section is overly restrictive and would 

cripple the City’s ability to grow and generate additional revenue that would 

support water quality improvements. 

Section 2.2.2 Discharge to impaired water without an approved TMDL  

The tidal portion of the Cocheco River is impaired for numerous PAH’s.  Section 

2.2.2 would require the City to develop a plan to reduce PAH’s from its MS4 under 

the presumption it is a significant source contributing to the impairment. 

It is safe to say that Dover’s stormwater runoff has no higher a concentration of 

PAH’s than the City of Rochester’s stormwater.  However, the tidal portion of the 

Cocheco River is impaired for PAH’s while the Cocheco River down stream of 

Rochester is not impaired for PAH’s.  Section 2.2.2 of the proposed permit will 

require Dover to sample all its’ outfalls as the permit assumes that the MS4 outfalls 

are significant sources while ignoring the fact that a former coal gasification plant 

that operated for more than 100 years on the banks of the Cocheco River was 

located near the downtown Dover and has been identified as a hazardous waste site 

by NHDES Waste Management Bureau. 

In 2003 and 2004 a remedial clean up was conducted at the former coal 

gasification site which included an environmental river dredge in the Cocheco 

River.  This site is obviously the primary source of PAH’s in the Cocheco and 

Piscataqua Rivers.  To require all Dover storm drains discharging to the tidal 

Piscataqua, Cocheco and Bellamy Rivers to sample for PAH’s and develop  Water 



 

 

Quality Response Plans (WQRP) to reduce PAH’s from stormwater is 

unnecessary, expensive and un-protective.  This one example illustrates the unfair 

burden that the proposed permit places on the MS4’s, which requires them to 

address water quality issues where the MS4’s are clearly not the source of the 

impairment.  EPA and NHDES should determine the primary sources of the 

impairments, and not assume that the MS4’s are the source and require the MS4 to 

prove they are not the source of the impairment. The tidal rivers are also impaired 

for DDD, DDE, DDT, PCB, dioxin and other legacy compounds which were 

discharged years ago. Just sampling for these compounds will be very costly for 

the MS4. Sampling for the above mentioned legacy compounds including PAH’s 

would be $880 per sample for each outfall. 

Section 2.1.1.c Requirement to Meet Water Quality Standards   

This provision states that within 60 days of determining that a discharge causes or 

contributes to an exceedance of applicable water quality standards, the MS4 must 

eliminate the source or if it can’t be eliminated in 60 days prepare a WQRP. 

Dover has 20 years of experience identifying and eliminating illicit discharges 

from the storm water system. It will be impossible to comply with this provision 

within 60 days. Most illicit discharges are sewer services erroneously connect to 

the storm system. Many of the connections are difficult to locate and once found 

the remediation often requires easements from private parties, utility conflicts and 

often require considerable time to complete the process. The 60 day requirement is 

not usually possible and the MS4 should not have to prepare a plan explaining why 

it hasn’t completed the correction and what it intends to do to resolve the problem. 

Simply make it a requirement of the annual report when a violation is found, what 

the MS4 has done to resolve the situation, and intends to do during the coming 

year if not resolved. Preparing a WQRP is a waste of effort and won’t get the 

problem resolved any more quickly. 

 

  In the case of nitrogen the NHDES denies that it has adopted a numeric water 

quality standard despite establishing a threshold value of 0.3 mg/l in stream TN 

concentration for the tidal rivers which NHDES uses in the NH  Consolidated 

Assessment and Listing Methodology to determine whether a water body is 



 

 

impaired for nitrogen.  If 0.3 mg/l is not a water quality standard then what is 

the target value that MS4 communities should use to determine if a discharge 

is causing or contributing to the nitrogen impairment? 

Considering the fact that Dover and other communities have challenged the 

analysis that NHDES used in the 2009 Numeric Nutrient Criteria document to 

establish 0.3 mg/l TN as the in stream threshold based on the premise that elevated 

nitrogen concentrations have caused excessive phytoplankton growth in the water 

column which reduces light transparency and is adversely impacting eelgrass in the 

Great Bay estuary.  

Dover and other communities have provided NHDES and EPA with numerous 

documents and affidavits that show NHDES knew that chlorophyll a levels, the 

measure of suspended algae particles in the water column, has not increased in 30 

years and that reducing nitrogen would not improve transparency sufficiently to 

meet target transparency levels for eelgrass. ( Appendix A Deposition Excerpts at 

page 1 excerpt 2; page 4 excerpt 11; and page 5 excerpt 12)  

Two prominent UNH research professors, Drs. Jones and Langan who have 

worked in the Great Bay estuary for more than 20 years indicated in a response 

letter to the Mayors of Portsmouth, Dover, and Rochester, that no research has 

been conducted in the Great Bay estuary that shows nitrogen is the cause of 

eelgrass loss anywhere in the estuary. (Exhibit 2 Letter from Mayors, at page 5, #2 

and #3; and Exhibit 3 Letter from Jones and Langan, at page 3, #2 and #3) 

 Dr Steven Chapra of Tufts University a highly regarded expert prepared a review 

of the 2009 Nutrient Criteria document and concluded that the 2009 NHDES 

Nutrient Criteria document was fundamentally flawed and produced incorrect 

results. (Exhibit 1 at page 2 and page 15)    

 NHDES recently agreed to conduct an independent peer review cooperatively with 

the cities of Dover, Portsmouth, and Rochester. The peer review of the 2009 

Numeric Nutrient Criteria document will be conducted by a panel of independent 

experts in the fall of 2013 and will consider the methodology, analysis, and 

conclusions in the 2009 document as well as all the available data and pertinent 

research not included in the NHDES analysis.   



 

 

 EPA should withdraw the nitrogen requirements from Appendix H of the draft MS 

4 permit until such time that an appropriate nitrogen water quality threshold is 

determined.  It should also be noted that the communities have submitted comment 

to NHDES on the 2012 303(d) listing objecting to the proposed nitrogen 

impairment listings. 

Chloride 

The City of Dover recognizes the chloride issue and appreciates EPA’s concern.  

Dover derives its drinking water from groundwater in glacial outwash deposits 

which are susceptible to chloride contamination, and agrees that road salt used 

during winter operations on public roads and private properties are the primary 

source.  The balance between public safety and environmental protection are at 

odds on the issue but have not been ignored by MS4’s.  Community winter 

operations are a significant public works budget item.  Mangers are keenly aware 

of salt use from a cost perspective as well.  Dover and other communities have 

implemented automated equipment to uniformly lay down salt which adjusts to 

vehicle speed, and the staff is trained in appropriate use of deicing agents.  We 

agree that a private sector salt use accounting program will have educational value 

to independent contractors and property owners and have a positive benefit.  Dover 

believes it makes sense for an MS4 to report salt use on an annual basis from year 

to year, the proposed tracking requirements in the draft permit are overly 

burdensome and will not produce any benefit.  Each winter season and each winter 

storm is unique.  The natural variability in winter weather from storm to storm, and 

year to year will make the proposed data reported impossible to make any sense of.  

Storm intensity varies widely by geography as well.  As an example a winter storm 

in Dover frequently has snow in north Dover, sleet and ice in central Dover and all 

rain on Dover Point, which the storm may be all snow in Rochester.   

Winter operations utilize different techniques based on type of precipitation and 

temperatures.  Sunny days and cold nights create melting in the day followed by 

refreezing at night requiring salting operations even though there was no storm.  

Dover suggests that the permit reduce the reporting to a simple annual salt use by 

weight as a way to judge effectiveness over the long run.  Staff training, 

investment in state of the art equipment and educating public regarding appropriate 



 

 

driving during winter are the most important factors that will produce desired 

lower salt use. 

Illicit Discharge Detection and Elimination 

The proposed schedule for completion of an IDDE work is unreasonable.  Dover 

has an extensive and old storm drainage system.  Much IDDE work has been 

completed in Dover over the last 20 years with numerous illicit connections 

removed.  Much of the work was done with NHDES staff long before the first 

MS4 permit. NHDES chose to work with Dover on their IDDE pilot program 

because of the cooperative local staff and their commitment to protect local water 

resources. As a result most of Dover’s illicit connections have been identified and 

removed. Consequently requiring a community like Dover who has already 

committed significant resources to address the IDDE problem to sample every 

outfall during the permit is redundant and does not acknowledge the fine work 

already completed. Communities should be given the flexibility to propose the 

level of effort needed to appropriately address the IDDE issue in their community. 

Requiring sampling of every discharge location regardless of past work is not 

productive or helpful in attaining the water quality improvements by wasting 

resources.  

It is completely unjustified and unworkable that upon discovery of a potential 

illicit connection that the MS4 is in immediate non-compliance and potentially 

subject to fines from the moment of discovery. EPA needs to establish a fair and 

reasonable standard to determine that a MS4 is proceeding expeditiously to resolve 

a violation. 

Dover has been committed and will continue to be committed to detecting and 

removing illicit connections from its MS4.  The city can increase its level of effort 

in IDDE in the new permit but will need to balance and prioritize the IDDE work 

with the other new requirements in the permit. 

Good Housekeeping 

Dover has been cleaning every catch basin once every two years.  The results have 

been incredibly beneficial.  Portions of the system that would back up during rain 

events causing staff to respond to street flooding have virtually disappeared.  With 



 

 

clean sumps and now clean pipes water is flowing and sumps are trapping 

contaminant bearing sediment and debris. 

There is no doubt that water quality discharging the MS4 has improved during the 

last 10 years of the MS4 permit.  Dover does not plan on utilizing the proposed 

50% sump capacity threshold to clean basins.  It will continue to clean basins every 

two years because of the beneficial effect City staff has seen. This methodology 

has proven to be as effective as necessary. 

2.2.2 

While Dover agrees that an iterative approach is appropriate the draft permit 

attempt to require analysis, implementation, and reanalysis within the 5 year permit 

is unnecessary and unworkable.  The schedule is too compressed and the proposed 

tracking and reporting in the 3 phase approach is too extensive. 

Dover cannot possibly assess, propose BMP’s, implement structural BMP’s and 

collect meaningful data to assess effectiveness of BMP’s then propose 

modifications to plans all in the 5 years of the permit.  

The city has nearly completed stormwater improvements in the Berry Brook 

watershed.  Berry Brook is a small urbanized sub watershed of the Cocheco River 

about 165 acres in size that had 30% impervious cover at the beginning of the 

project in 2003.  By the end of 2013, it is projected that through implementing 

green infrastructure drainage improvements that Berry Brook will have 

disconnected enough impervious area to result in a 10% effective impervious area.  

The cost to do that work is over one million dollars.  Water quality monitoring has 

shown mixed results but the trend appears to be improving.  The UNH Stormwater 

Center, Dover’s project partner, expects that it will take time for the improvements 

in water quality to be measurable.  Based on our experience in Berry Brook it is 

unreasonable to have such short schedules to complete the 3 phase approach as 

proposed in the draft MS4 permit. It has taken a ten year period to assess, plan and 

implement improvements in the Beery Brook watershed and the results are 

inconclusive as to water quality improvements. It would be premature to propose 

modifications or additional BMP’s until the additional water quality data has been 

collected and analyzed. This is presented in the comments to illustrate the 



 

 

unreasonableness of the 3 phase approach schedule and reporting within the 5 year 

permit. 

 

 
 
 

Impairment Listings 

 
 Many of the current impairment listings in Dover are based on the data that 
in some cases are older and in other cases are only one or two samples. A number 
of listings are based on the data collected during 2006, during years in which 
precipitation was at the highest levels ever recorded.(see annual precipitation 
record chart obtained from NOAA database) During this type of weather, bacteria 
levels spike as a result of non point run off. It would be prudent to sample these 
segments during more representative rainfall conditions to determine whether the 
stream is really impaired. 
 
 EXAMPLES: 
 
-Indian Brook Bact. 3 Samples 2006, 1 sample in 2007. 
 
-Varney Brook: no new data - City abandoned, leaking sewer force main and 
obvious major bacteria source and removed one illicit discharge to storm system in 
the watershed. 
 
-Garrison Brook: no new bacteria data 
 
-Cocheco River 608-04: IDDE removals and recent calculated geometric means of 
27 ct/100ml bacteria suggest this segment may no longer be impaired for bacteria 
 
-Bellamy River @ Sawyers Mill: numerous samples and calculated geometric 
means for bacteria between 2003 and 2007 suggest this segment is not impaired.  
One sample in September  2002 had high bacteria counts/.    A significant cross 
connection was radiated where a leaky clay sewer main was draining into a near by 
storm drain line. 
 
- Bellamy 903-09: no new data –a significant multi year Inflow and Infiltration 
remediation project which included sealing sewer manholes, relining and 



 

 

replacing leaking sewer mains has been completed which may have improved 
water quality enough to warrant delisting and should be sampled.  

 
 As some of the impairment listed sites relying on the older data remedial 
activities have taken place which could have improved water quality resulting in 
potentially delisting the stream segment. The City of Dover proposes that initial 
efforts focus on segments where available data is sufficient and current to support 
the impairment listings. For the segments where there is a lack of sufficient and 
current data, or where remedial work may have improved water quality to delist a 
water body, Dover suggests that the MS4 communities and NHDES work 
cooperatively to review the suspect listing by collecting additional sampling data in 
the proposed permit period before expending resources that will be needed in 
known problem areas. 
 

Permit Tracking and Reporting Requirements 

 
The draft permit has extensive tracking and reporting for nearly every required 
action many of which are redundant as they will be included as part of annual 
reporting. Please review these requirements and make an effort to consolidate the 
reporting within the annual report. 
 
  As an example there is a statewide  bacteria TMDL for impaired waters in 
NH and that the proposed MS4 permit has extensive IDDE requirements and an 
aggressive implementation schedule. A primary source of bacteria in MS4’s is 
from illicit sewer connections which is also a source of nitrogen and other 
contaminants. The permit requires Dover and other MS4’s in the Great Bay 
watershed to sample for nitrogen as well as other contaminants and to develop 
plans to reduce the contaminants while at the same time requiring IDDE plans on 
the same MS4 system both of which require detailed reporting much of which is 
redundant, burdensome, a waste of resources and non productive. 
 A simpler integrated approach should allow for each community to identify 
and track the contaminants of concern in their systems based on impairments as 
part of their IDDE program. 
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oT ENvIRoNMENTAL SERvICES

Thomas S. Burack, Commissioner

August 15,2013

Mr. Newton Tedder, US EPA - Region 1

5 Post Office Square, Suite 100
Mail Code-OEP06-4
Boston, MA 02109-3912

Subject: Comments on the February 12,2013 New Hampshire Draft Small Municipal Separate

Storm Sewer System NPDES General Permit

The Deparlment of Environmental Services appreciates your thoughtful development of
the most recent draft of the subject permit and your thorough response to comments. We thank
you for reaching out to the regulated communities and spending the time and effort to assist us in
interpreting the permit requirements. The permit's requirements are complicated and, as written,
will need additional clarification. Although many of our questions have been answered, we
would like to provide you with the following written comments on the permit requirements to
assist us in working together to meet our joint water quality goals.

1. Given that DES programs are resource-constrained and likely to experience additional
funding reductions, DES is concerned that the subject permit creates an additional workload for
DES programs that is non-productive. For example, DES has an effective program to deal with
antidegradation, but the very specific requirements in Section2.l.2.b will likely result in DES
needing to unnecessarily review every change in land use, regardless of how small (e.g., paving
of a driveway), in every MS4 community. Section 2.1.2.b could simply read: "b. Permittees
must comply with the provisions of the NH antidegradation provisions", allowing DES the
flexibility to implement programs in the most effective way possible.

2. Section 2.2 is arguably the section of the draft permit that is most open-ended as far as

community expense is concerned, pafticularly with the large numbel of impaired water listings
and TMDLs in New Hampshire. Restoring impaired waters is as complicated and time-
consuming as it is important, and TMDLs provide a valuable tool in their restoration. However,
although MS4 communities can do their part, they cannot do it alone. 'Watershed-wide

participation in integrated adaptive management approaches are necessary if water quality
objectives are to be met. For the reasons below, DES suggests that EPA delay the effective date
of Section 2.2 of the Permit for as long as 3 years after the date of signature and final release to
the public. In addition, DES supports a longer time frame for the communities in New
Hampshire to achieve compliance with the Permit, DES is committed to working with EPA and
the New Hampshire legislature to modify administrative rules to enable the use of compliance
schedules in general permits to allow for longer timeframes to meet the more challenging
requirements of the permit. The permit should assure that the permittees take action to solve

DES Web site: www.des.nh.gov
P.O. Box 95,29 Hazen I)rive, Concord, New Hampshire 03302-0095

Telephone: (603)271-3503 " Fax: (603)211-2867. TDD Access: Relay NH 1-800-135-2964



conflrmed water quality problems but not put them in a position of immediate non-compliance,
with no ability to comply within the permit term.

b.

As shown in the attached spreadsheet, prepared by DES to better understand the draft
permit, most of the requirements are compressed into the first few years of the permit.
Almost every requirement in the permit requires action within the first 6 - 12 months of
the permit becoming effective. DES understands the importance of the new requirements
in this draft. However, we also recognize the complexity, costs and practical realities
associated with immediate implementation in the many relatively small communities in
New Hampshire.

As discussed above, because of the large number of water bodies in New Hampshire with
listings and TMDLs, including some for which additional and update d, dataare needed,
the new requirements in Section 2.2 arc magnified for the MS4 communities in New
Hampshire. In the draft permit, DES would like to see the addition of a d,ataverification
step prior to the creation of water quality response plans or investments in more costly
best management practices (BMPs). This is especially true for impaired waters for which
there are few data, that have not been sampled in many years, or for which better
sampling techniques are now available.

c. Further, for TMDL requirements and Water Quality Response Plans (WQRPs), it should
be clear that the firm deadlines to conduct investigations and begin installing BMPs are
only the first step in the "adaptive management" and'.'reasonable further progress"
processes that may require several years beyond the permit term to complete. It would be
helpful in moving this critical program forward if the Permit clarified if, and how, MS4
communities can stay in compliance with Permit requirements during the time the
adaptive management approach to meeting water quàtity standards is being implemented.

d. Given the expansive nature of the permit, the number of listings and TMDLs in New
Hampshire, other NPDES issues within MS4 communities, and resource issues, triage
should be an important concept in the final permit. Communities should, with inpui
from state and federal agencies, be able to prioritize water bodies for restoration and
protection. V/hile all surface waters are important, some characteristics, such as public
health, recovery potential, and relative severity of impact, make certain waters higher
priorities. It seems unusual that the Permit requirements for listed water bodies without
TMDLs are more arduous than for those where TMDLs have already been developed. A
prioritization step, perhaps even on a watershed basis, should be an important partof the
implementation of section 2.2 and perhaps other sections requiring expensive monitoring
or investigation. Ultimately, we look forward to discussing integrated permitting options
that would allow all of us to focus on projects with the highest water quality benefii,
parlicularly in watersheds with CSO discharges.

3. The requirements related to compliance with TMDLs are confusing. Permittees need to know
exactly what they are responsible for to be in compliance. It should be made clear that permittees
are only responsible for pollutants derived from human activities conducted within theiì own
MS4 boundaries. For example, if CSOs in an upstream community are listed as the cause of

a.



impairment in the 303(d) list, and a downstream community that does not have CSOs discharges
to the same water body, then the downstream community should not need to take actions othei
than the 6 minimum control measures described in section 2.3. Further, it should be made clear
that the only TMDL that requires "relative percent reductions" is that for phosphorus, and that
for the other TMDLs, there are no specific allocations that apply at the outfalls. V/ith regard to
the phosphorus TMDLs, the permit seems to focus TMDL compliance on achieving phoiphorus
reduction targets. As stated in the implementation sections of the TMDLs, complianðe *ith th.
TMDL will be based on compliance with water quality criteria and/or thresholds for the ïesponse
parameters (i.e., dissolved oxygen, chlorophyll-a and cyanobacteria) and not on meeting thé
phosphorus reduction targets. In addition, the TMDL states that it is anticipated that thð
phosphorus reductions will be conducted in phases. To be consistent with how the phosphorus
TMDLs were intended to be implemented, and to avoid spending public funds on BMps that
may not be necessary to achieve water quality standards, the permit should promote, and allow
time for, an adaptive implementation approach consisting of phased BMP implementation
followed by ambient monitoring after each phase, to confirm if additional phosphorus control
measures are warranted.

4. It appears that Water Quality Response Plans (WQRPs) are open ended. There is a need for a
Phase IV for WQRPs that defines when they can be closed out or suspended. It should be made
clear that, except for periodic follow-up monitoring as pafi of the IDDE program, the water
quality response plans can be suspended when the pollutants contributing to impairments ate no
longer present in significant or measurable quantities in an outfall. Further, if the listed
impairments are removed from the 303(d) list due to ongoing monitoring of the applicable
assessment unit by DES or the permittee, then the WeRps can be closed out.

Thank you for giving us the opportunity to work with you on this critical issue. It is our
hope that the new MS4 permit will serve to move all parties toward our mutual goal of meeting
water quality objectives in the most effective and efficient ways possible. Please feel free to
contact Vicki Quiram, Harry Stewaft, Ted Diers or me if you have any questions.

Respectfully,

Thomas S. Burack
Commissioner

vicki Quiram, Assistant commissioner, Dept. of Environmental services
Hany Stewart, Director, water Division, Dept. of Environmental Services
Ted Diers, Administrator, Watershed Management Bureau, Water Division, Dept. of
Environmental Services

Attachment

























































Town of Merrimack, New Hampshire 
Public Works Department 
6 Baboosic Lake Road, Merrimack, New Hampshire 03054                      
TEL: (603) 424-5137,  FAX: (603) 424-1408 

 
 
August 12, 2013 
 
Mr. Newton Tedder 
US EPA - Region 1 
5 Post Office Square, Suite 100 
Mail Code OEP06 
Boston, MA 02109-3912 
 
RE:  Comments/Questions on the 2013 NH Small MS4 Draft General Permit for the Town 

of Merrimack, NH 

 
Dear Mr. Tedder: 
 
Thank you for the opportunity to provide comments on the 2013 NH Small MS4 Draft General 
Permit that was issued in the Federal Register on February 12, 2013.  On behalf of the Town of 
Merrimack, New Hampshire, we wish to offer the following comments/questions: 
 
 
I. GENERAL ITEMS   

 
1. Town Budgets   
The Town of Merrimack, NH is a NH SB2 Town that operates on a July 1 to June 30 fiscal 
year.  The typical budget cycle starts in the fall with preparation of proposed department 
budgets, progresses to Town Council review in December/January; followed by the public 
hearing in February and the deliberative session in March, culminating in the ballot vote in 
April.  Given that the 2013 MS4 Draft General Permit was issued in February, and knowing 
that as an agency we cannot budget for an item until the costs are known, I ask that the year 1 
implementation dates, and all successive implementation year dates, be set to one year from 
the first available budget year following issuance of the permit.  The 5 year compliance 
schedule that is built into the 2013 MS4 Draft General Permit is very concentrated and 
without some adjustment for a town’s budget schedule, it makes it very difficult for the Town 
of Merrimack to be on time and compliant.  For example, if the Permit were issued in 
September of 2014, year 1 accomplishments would be due after July 1, 2016.  Scheduling in 
this manner would allow the Town to review the issued permit during the budget process, 
determine costs and include those into the budget, allow for the funding to be approved at 
Town Meeting in April 2015 for July 1, 2015.   
 
2. Cost to the Town 
The cost to Merrimack to fund the programs in the 2013 MS4 Draft General Permit is 
estimated to be in the tens to hundreds of thousands of dollars annually with total costs for 
the five years in the millions of dollars.  A large portion of the costs are related to the TMDL 
requirements and the IDDE program.  Expenditures of this magnitude are out of line with the 
"maximum extent practicable" standard. 
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3. Current Efforts and Validation 

Merrimack has been working under the 2003 MS4 Draft General Permit requirements for ten 
years and has made significant strides in working toward the shared goal of clean water for 
the future. The Town has been successful in meeting the requirements of the 2003 MS4 
Permit. The long term effect of these efforts since 2003, should be quantified and detailed, 
with data that is current, sufficient and applicable to get a clear baseline for the draft Permit 
requirements.  We are concerned that there has been  limited effort made by the EPA and the 
NHDES on recording, collecting, and reviewing data during and following the 2003 Permit 
versus working toward preparing a new permit with greatly enhanced and costly program 
requirements.  It seems that working together incrementally, the EPA, State, and 
Municipalities can use fiscally constrained resources to achieve the water quality goals in a 
systematic approach rather than the forced 5-year approach that causes municipalities to 
spend millions of dollars on program requirements that may or may not achieve the goals.  
The following is a list of some of the accomplishments by the Town of Merrimack during the 
last 5 years under the 2003 Permit:  

o Completed two major drainage improvement projects (at a cost of $2M) that 
removed storm water flow that discharged directly to the Souhegan River and 
diverted the flows into infiltration basins and sedimentation basins 

o Revised planning regulations to decrease parking area requirements 
o Completed numerous projects that cut back on the amount of pavement for 

roadway intersection transitions.  We continue to look for and plan projects to 
reduce the impervious areas of our roadways 

o Wrote and Implemented a  construction and post construction ordinance to 
include all disturbances over 20,000 square feet  rather than the mandated 1 acre 

o Worked closely with the Conservation Commission and Souhegan River Local 
Advisory Committee to brainstorm ideas for improving water quality 

o The Conservation Commission continues to look for land purchases to protect 
resource areas.  The Commission now manages over 1400 acres of protected 
lands in Merrimack 
 

4. Town Program Inclusion 

The EPA Stormwater Phase II Final Rule mandates inclusion in the small MS4 program if 
the municipality is not in the Phase I program and is in an Urbanized Area (UA) as defined 
by the Bureau of the Census, and on a case by case basis that the NPDES permitting 
authority designates.  The U.S. Census Bureau defines an urban area as: Core census block 

groups or blocks that have a population density of at least 1,000 people per square mile and 

surrounding census blocks that have an overall density of at least 500 people per square 

mile.  New Hampshire has 8 municipalities with a population density greater than 1000 per 
square mile with seven of the eight regulated by the MS4 program (Conway is not).  NH has 
27 municipalities with population densities greater than 500 per square mile.  Of those 27, 22 
are regulated (Conway, Concord, Keene, Laconia, and Sunapee are not).  There are 39 
municipalities with population density of less than 500 per square mile that are regulated, 
with Lyndeborough having the lowest density of only 54 per square mile.  Given the large 
disparity between those that are regulated and not, please explain the criteria used for 
inclusion to the program.   
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Merrimack is listed in the Draft Permit as requiring a bacteria TMDL within the Merrimack 
River watershed.  Concord contributes flow to the Merrimack River yet is not an MS4 
community.  By way of comparison, Merrimack is 12th in population density and 8th in 
population; Concord is 17th in population density and 3rd in population.  A quick look of 
aerial views of each community shows the Merrimack (left) as a whole is far more rural than 
Concord (right) (see pictures below - both views taken at same scale).  Merrimack requests 
removal from the program so long as contributing towns with greater areas of density up 
river are not included in the program. 

At seminars on the shoreland protection program, NHDES has suggested that water quality 
deterioration begins when impervious area within a watershed exceeds 10%.  Currently, 
Merrimack has approximately 7.5% impervious area.  Of that total, 1% is directly attributable 
to the state roads in Merrimack (F.E. Everett Turnpike, Route 101A, Daniel Webster 
Highway - outside of the urban compact).  Will the State be made to contribute 1/7.5 or 13% 
of the costs Merrimack bears for the stormwater program?   

 

 

II. GENERAL PERMIT COMMENTS 
 

1. Non-structural BMPs Scheduling 

Enhanced non-structural Best Management Practices (BMPs) should be undertaken and 
completed to the full extent possible before the determination and expensive planning, 
designing and construction of the structural BMPs are even contemplated.  Additional 
monitoring and analysis should be undertaken once the non-structural BMPs are in place and 
have had time to take effect.  Only then, should the Towns commit to structural BMPs if the 
non-structural BMPs are not effective enough to effect water quality.  In this manner the 
towns would have the flexibility to adjust programs, projects and goals to insure the 
maximum amount of efficiency of time, staffing and costs. 
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2. Scheduling of Non-structural and Structural BMPs in Year 2 

Why would the non-structural controls and structural controls need to be detailed and 
described both in year 2?  Much more time is needed to have controls in place and this 
schedule places a big burden to the Town in time and costs.  Non-structural controls should 
be first and when they have been in place for an appropriate period of time and the effects of 
the non-structural controls have been quantified and verified then the Town would determine 
if structural BMPs are needed.  

 
3. Duplication Error  

In Table F.1 in Appendix F. MS4s subject to Statewide Bacteria TMDL under the Primary 
Town listing for Merrimack the Merrimack River and Souhegan River are listed twice.  Is 
this a duplication error or is a specific section of the Rivers being called out?  If this is so, 
then please note this in Table F.1 
 
4. Permit Compliance 
We are concerned that in section 1.5 Permit Compliance in Part I of the 2013 MS4 Draft 
General Permit Requirements it states that “Any non-compliance with any requirement of 
this permit constitutes a violation of the permit and the Clean Water Act and may be grounds 
for an enforcement action and may result in the imposition of injunctive relief and/or 
penalties” The EPA should have the burden to demonstrate that a discharge is causing or 
contributing to an impairment, not the permittee.  In addition, this implies that the Town will 
be held responsible for the actions of others, such in the case of an illicit discharge that 
occurs within the MS4 system.  The Town would also be held responsible for pollutant 
loadings generated upstream of its jurisdictional boundaries.  The Town should not be held 
responsible at any time for the actions or discharges of others. 
 
5. Endangered Species Requirements 

In section 1.9.1 of Part 1 of the 2013 MS4 Draft General Permit there are requirements that 
the Town be responsible for determining if federally listed endangered or threatened species 
are found in proximity to the MS4’s outfalls and if such species are adversely affected by 
stormwater discharges or stormwater related activities, e.g. Best Management Practice 
(BMP) installations.  Compliance with these requirements is the Federal Governments 
responsibility, not the Towns. 
 
6. Water Quality Based Effluent Limitations 

In Section 2.1 of Part 1 of the 2013 MS4 Draft General Permit requirements it is stated that 
the “permit includes provisions to ensure that discharges from the permittee’s small MS4 do 
not cause or contribute to an excedance of water quality standards”. We understand that the 
Town should not be the cause of an excedance, but a contribution may be possible and 
numerically may not always be a violation.  For example, if a MS4 discharge with a flow of 
10 gallons or less per day is in excedance of the water quality standard for bacteria, this may 
have no additive effect on the millions of gallons of water that are in a receiving stream such 
as the Merrimack (Merrimack River has a flow of 420 million gallons per day in the Town of 
Merrimack) and Souhegan Rivers.  The EPA and NHDES must show that the Town MS4 
system is causing the violations and not that we are just contributing.  EPA should have the 
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burden of demonstrating that a particular discharge is causing or contributing to impairment 
and not the Town.  
 
7. 60 Day Rule 

We feel that the 60 days in which the permittee must come into compliance is limiting and 
also should not be considered a violation of the Clean Water Act as noted in Section 2.1.1. c.  
of the 2013 MS4 Draft General Permit Requirements.  Tracing a potential source of 
contamination through possibly dozens of manholes and stormwater structures will take more 
that 60 days and involve much staff, lab services and time.  There should be more flexibility 
depending on the situation and its complexity and the Town should determine how long it 
may take.  Also, the permittee should not be in violation since the source of the discharge 
may be outside the MS4 area and possibly in another jurisdiction.   
 
8. Presumption of Contribution to Impairment 

In Section 2.2.2 I, of the 2013 MS4 Draft General Permit Requirements the “EPA presumes 
that MS4 discharges are potential contributors to impairments due to nutrients (phosphorus or 
nitrogen, bacteria, etc.)”.  We would like to see real quantifiable testing results as part of the 
process.  A large portion of the data supporting this permit is outdated and of limited 
quantity.     
 
9. Screening and Sampling Procedures 

In Section 2.3.4.9. of the 2013 MS4 Draft General Permit Requirements it states that “the 
permitttee shall adopt a screening and sampling protocol consistent with EPA New England 

Stormwater Outfall Sampling Protocol (Draft, January 2012)”  Since this document is a 
draft, how can it be inserted into the 2013 MS4 General Permit without being first finalized 
by the EPA and NHDES.    
 

10.  Sump Cleaning Requirements 

In Section 2.3.7.1.d.ii of the 2013 MS4 Draft General Permit Requirements there is a 
requirement that sumps in catch basins are no more than 50% full of materials from storm 
flow.  What is the scientific basis for the percentage of material in a catch basin?  The Town 
has a regular schedule of cleaning.  We also note what basins fill more frequently and make 
an extra stop at these basins during the year.   The EPA and NHDES have no authority to 
regulate the operation of a stormwater unit and the level of water or material in a sump 
should not be grounds for violation or the Clean Water Act.   
 
11.  Definition of Outfall 

There is no definition of outfall in Appendix A of the 2013 MS4 Draft General Permit or in 
any other section or appendix of the Permit.  There are many basins and drainage areas in 
Town that flow to swales and wooded areas.  Some of these swales and wooded areas end 
somewhere before the water body.  How do we determine what is an outfall?   
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12.  TMDL Definition 

In the 2013 MS4 Draft General Permit Appendix A, the definition of TMDL states that “A 
TMDL includes waste load allocations (WLAs) for point source discharges, load allocations 
(LAs) for non-point sources…”  The developed TMDLs that are part of this 2013 MS4 Draft 
General Permit do not have sufficient WLAs.  Instead, all of the loading that is causing the 
impairment is assumed to be discharged as part of the Town of Merrimack’s MS4 system.  
We believe that natural sources of pollutants may be a significant cause of the impairment.        
 
13.  Unfunded Mandate   
On March 13, 2013 the EPA hosted an informational question and answer session at the 
NRPC offices in Merrimack.  During the session, questions regarding the 2013 MS4 Draft 
General Permit and the various TMDL portions of the permit were posed to Newton Tedder 
of the EPA.  The response to those questions was that DES was responsible for the TMDL 
content and he (Newton) could not respond to specifics.  It can be gleaned from that session 
that the TMDL portion of the permit is a NHDES program,  making it an unfunded mandate 
from the State of NH to its municipalities per Article 28-a of the New Hampshire 
Constitution. 
 
 
III. TMDL REQUIREMENTS – HORSESHOE POND   
 
1. Impairments Removed from the 303 (D) List of Threatened of Impaired Waters 

In the NHDES document entitled Impairments Removed (i.e. delisted) from the 303 (D) list 
of threatened or impaired waters dated April 20, 2012, it states in Group 21 (Horseshoe Pond 
(NHLAK700060302-02) Chlorophyll-a for Aquatic Life Use (1), that: 
 “.....In 2010 the assessor accidently set Chlorophyll a as impaired when they should have set 

Chloride (one row down in the database) as impaired.  

 In 2010 there was only one sample available for comparison to the Trophic Class based 

criteria for Chlorophyll a to protect Aquatic Life Use.  Subsequent data collections have 

determined the median chlorophyll-a of 7.6 ug/L (n=13) is well below the 11 ug/L criteria 

for chlorophyll a and the median total phosphorous of 22.8 ug/L (n=8) is well below the 28 

ug/L criteria for total phosphorous for a eurotrophic lake. 

 The 2020 listing was in error and since sampling indicates that the waterbody meets the 

chlorophyll a criteria to protect aquatic life for its trophic class, this assessment unit has 

been removed from the 303(d) List and placed in category 2 (Full Support) for impairment of 

Aquatic Life due to Chlorophyll-a.  Chloride has been added to the 2012 303(d) as an 

impairment to Aquatic Life Use." 
 
It is important to note that although Horseshoe Pond has been removed from the 2012 Final 
303(d) List to the EPA dated July 16, 2013 that a chlorophyll-a listing remains for Horseshoe 
Pond in the 2012 List of All Impaired or Threatened Waters List dated July 16, 2013.  It is 
clear from this example that NHDES needs to review all TMDLs proposed in the NPDES 
MS4 Draft permit for current and accurate data.  Proceeding otherwise will cause 
municipalities to spend millions of dollars, perhaps needlessly, trying to meet reduction load 
limits (the Horseshoe Pond TMDL listed in the Draft Permit requires 76% phosphorous 
removal). 
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2.  Past MS4 Accomplishments and TMDLs 
The 2013 MS4 Draft General Permit  imposes Total Maximum Daily Limits (TMDL) on 
Horseshoe Pond through the Horseshoe Pond Report by AECOM for Phosphorus, based on 
samples taken from 1996-1999.  Given that the Town of Merrimack has been working on the 
objectives outlined in the 2003 MS4 General Permit for 10 years, it would be fiscally prudent 
to obtain current data prior to requiring non-structural and structural measures to be put in 
place and have evaluated performance on the measures by the end of year 5 of the Permit, 
especially with the millions of dollars that could be required to meet the draft 2013 MS4 
Draft General Permit requirements.  
 
3.  Limited Data Used to Determine Phosphorus TMDL 
The limited data used for the TMDL developed by AECOM entitled Horseshoe Pond Report 

Merrimack, NH, (January 2011) relied on data collected from 1996 – 1999 (see Table 2.1 in 
the TMDL for Horseshoe Pond, Merrimack, NH 2011).  In this table it is noted (bottom of 
table) that “Water quality statistics are calculated from 1996 – 1999 data”.  In Table 2-2 of 
the TMDL for Horseshoe Pond, Merrimack, NH 2011, it notes in the table and the body of 
text in Section 2.1 that the Pond summer water quality summary table utilizes data from 1996 
- 1999.  Current, extensive and seasonal Phosphorus testing should be crucial to establishing 
appropriate and accurate TMDL requirements.  If there is current data, then that data should 
be part of the TMDL that was included in the 2013 MS4 Draft General Permit.  If there is 
none then the TMDL process needs to start over with data collection.  How legitimate are 
these chlorophyll tests and cyanobacteria observations that were performed over 13 to 14 
years ago?  What is the validity for the sampling techniques, sample holding times, quality 
control measures, analysis methods and chains of custody?  Were they appropriate at the time 
of the tests and observations?   
 
4. Limitations to the Phosphorus Analysis 
In section 3.4 on page 3.6 of the HP TMDL it is noted that there is “reasonable accounting of 
P sources” but that there are “several limitations to the analysis”.  The limitations to the 
analysis include precipitation variability, spatial analysis limitations, total phosphorus 
coefficients that are regional estimates, total internal loading lack of data and restrictions to 
the model based on limited available data.  Clearly, all of these factors place a great burden 
of doubt on the estimations of the final phosphorus analysis and the resultant TMDL.  How 
can the EPA and the NHDES mandate that a set reduction in total phosphorus be achieved 
when there are very questionable limitations to the phosphorus analysis presented in the 
report and no hard phosphorus data?   
 

5. Dissolved Oxygen (DO) Depletion and Total Phosphorus Reduction 

It is noted in Section 2.6 of the 2013 MS4 Draft General Permit that “Reducing algal 
productivity through control of Total Phosphorus should also reduce hypolimnetic DO 
depletion although Horseshoe Pond is not currently listed as impaired with respect to DO.  
Why state that there is no issue with DO depletion in Horseshoe Pond but that the goal of 
Phosphorus reduction in to reduce DO depletion.  This is implying a need and requirement 
for the Town that is beyond the scope of the Horseshoe Pond TMDL Report byAECOM.    
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6. Lack of Hard Data and Models to Establish TMDL Requirements 

Instead of actual current data for establishing the TMDL requirement in the Horseshoe Pond 

TMDL Report it relies on several models to determine the epilimnion mean for the Pond.  
The model has been fed data from the 1996 – 1999 testing period.  The models assume that 
the MS4 system in Merrimack is responsible for the impairment and that all of the loading is 
coming from the MS4 system.  There is no concrete evidence that the MS4 system is causing 
the impairment.  In Section 3.2 of the Horseshoe Pond TMDL Report it states that the 
“Annual areal loading of TP from the watershed is estimated to be 41.5 kg/yr which 
represents 90% of the total load to the Pond.  Using an estimate and then developing 
requirements for the Town is wrong.   Viewing the stormwater layer in the Town's GIS 
system shows four outfalls 'near' Horseshoe Pond.  The distances from the end of the pipe to 
the Pond are 247', 131', 218' and 356' (running south to north).  The stormwater runs through 
forested area before having a chance to reach the Pond. 
 
7. No Loading Quantification for Establishing TMDL Requirements 

Internal loads of TP and waterfowl numbers are not listed because there is reportedly no data 
available as noted in Section 3.2 of the Horseshoe Pond TMDL Report.  In Section 3.4 it is 
stated that “Water quality data for Horseshoe Pond and its tributaries are limited, restricting 
calibration of the model”  Also in Section 3.2 it is noted that “TP loading estimates from 
water fowl and internal loading could not be made due to the lack of data although the 
contributions from these sources as expected to be small relative to the watershed sources”.  
This is another example of how the loading quantification through current sampling needs to 
be completed if this TMDL is to be accurate and appropriate.   
 
8. Use of Several Models to Predict In-Pond Total Phosphorus Concentrations 

In Table 3.4 of the Horseshoe Pond TMDL Report five different empirical equation models 
and a mass balance are used to predict in-Pond concentrations of TP.  The results of this table 
show variations of results from 81 ug/l to as low as 17 ug/l.  The mean of these results (38 
ug/L) is then used to determine the final TMDL for the Pond.  This is another example of 
how loading quantification through current sampling needs to be completed if this TMDL is 
to be accurate and appropriate.  In addition to Phosphorus loading, the in Pond concentrations 
of mean and peak chlorophyll-a, bloom probability and transparency (Secchi Disk 
Transparency) are also predicted.  In Section 4.1 the Report notes that the target in-Pond TP 
concentration of 12ug/l needs to be achieved to meet water quality standards.  Actual current 
data needs to be the basis for the assumptions make in this TMDL, taking into account the 
seasons, various Pond layers, overturn, and loading sources (natural, water fowl, internal).  
Only then will this be a defensible TMDL.  No town will be able to convince elected officials 
that a report, largely based on predictions and modeling is worth spending tax payers dollars 
on.   
 

9. Waste Load Allocations for Phosphorus are Questionable 

In Section 5.1 of the Horseshoe Pond TMDL Report it is noted that “Waste load allocations 
identify the portion of the loading capacity that is allocated to point sources (such as MS4s) 
and load allocations identify the portion of the loading capacity that is allocated to non-point 
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sources (such as fields) and natural background”  It also notes that “ in order to accurately 
develop allocations for these two categories of sources it is essential to have not only a 
complete accounting of each point source, but also a delineation of the associated drainage 
area and an estimate of the existing loading.”  It goes on to say that the real challenge in 
splitting out point sources from non-point sources resides with the available data.”  There is 
limited data used in this report for determining loading for point and non-point sources.  The 
waste load allocation is being estimated along with the load allocation.  It would seem that 
the report should have generated more current, appropriate and extensive sampling data 
(Phosphorus & Chlorophyll a) before the waste load and load allocations were fully 
developed.  Section 5.1 also notes that “because sufficient information at the parcel level was 
simply not available in this watershed, it is infeasible to draw a distinction between 
stormwater from existing or future regulated point sources, non regulated point sources and 
non point sources”.   This is used as the reason in the Permit as to why there is a single waste 
load allocation figure (expressed in a percent reduction) which has been set for the entire 
watershed.   
 
10.  Meeting Phosphorus Target of 12ug/L   

Based on the Phosphorus target of 12 ug/L it may be impossible and will be very expensive 
for the Town of Merrimack to meet the targeted reduction of Phosphorus for two reasons as 
noted below:  

a. The percent reduction that is expected for TP is extremely difficult to achieve based on 

current literature as cited in the Report.  The Horseshoe Pond TMDL Report cautions in 

Section 6.2 that “A reduction of 76% (from 38ug/L to 12ug/L) will be difficult to achieve 

without very aggressive action as it is greater that the maximum estimated achievable 

reduction of approximately 60 – 70 % (Center for Watershed Protection).”  In Section 

7.0 it also states that “Since the watershed load reduction required for Horseshoe Pond 

is 76%, the goal will be difficult to obtain.”    

b.  Also, the topography (steep wooded inclines to the Pond) and the lack of open space 

(due to concentrated residences/backyards) at Horseshoe Pond will greatly limit the 

options available to the Town for effective and reasonable best management practices 

(structural BMPs).  The Report supports this conclusion as noted in Section 7.0 when it 

states that “Reductions greater than 70% are possible, but consideration of costs, space 

requirements, and legal ramifications (e.g. land acquisitions, jurisdictional issues), limit 

attainment of such reductions.   

There needs to be a incremental approach to reduction of Phosphorus, if needed, that includes 
extensive sampling and a process of logical steps utilizing first non-structural BMPs and then 
structural BMPs (if necessary) with evaluations of progress made in meeting water quality 
standards at various steps in the process.  

 
 
IV.  TMDL REQUIREMENTS - BACTERIA 

  
1. Ambiguity on Sampling Sites 

In Appendix F of the 2013 MS4 Draft General Permit Section 3 dealing with TMDLs states 
that “The WLA of MS4 discharges is set at that relevant water quality standard, although 
compliance with the TMDL will be based on the ambient water quality and not water quality 
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at the point of discharge (i.e. end of pipe).”  This statement is in contradiction to the end of 
pipe reductions that are required as part of the TMDL and listed on Table F-1 MS4s Subject 
to Statewide Bacteria TMDL    
 
2.  Watershed Loadings Unfairly Applied in the Bacteria TMDL for Merrimack 

The TMDL for Merrimack expects that certain percentages of bacterial reduction are now the 
responsibility of the Town.  Merrimack is responsible for the Merrimack River.  This is 
wrong in that on the other side of the Merrimack River is the Town of Litchfield.  Litchfield 
is not covered under the 2013 MS4 Draft General Permit even though they clearly must have 
some point source and especially some non-point source discharge of bacteria into the 
Merrimack River.  The Town of Merrimack is given the whole burden of reducing the 
bacteria loading to the River while other communities have no responsibility.  In addition, 
bacteria loading upstream of Merrimack from some other communities such as Manchester (a 
CSO community and Concord (not covered by the 2013 MS4 Draft General Permit) may be 
the most significant contributors to the impairment of the River in Merrimack.  Why should 
Merrimack be penalized for the loadings from other communities and non-point sources?  It 
would be most prudent to have the State be the lead agency to correct deficiencies in State 
waters as it is inherently unfair to select which communities will bear the cost and which will 
not.  Choosing the current method because of a defined tax source (property tax) instead of 
working through the State Legislature to secure appropriate funding is the wrong way to 
achieve clean water (which we all want) as it will lead to inefficient use of scarce funds.  The 
State working at a more global watershed level would allow for efficiencies and economies 
of scale that cannot be obtained at the local level. 
 
3. No Evidence that the MS4 Communities Need to Control Bacteria 

There is no hard factual data or evidence that the MS4 control is necessary to achieve 
compliance with the applicable water quality standard or that the allocation in the TMDL 
when correctly applied (see previous note regarding Litchfield) will result in compliance with 
Clean Water Standards.   We would like to see how this TMDL process was determined so 
that a discharge causes or contributes an exceedance of the bacteria standards.  Before 
expensive controls are forced on the Town a thorough review of the data used to produce the 
TMDL is accomplished and that there is no uncertainty that the MS4 system in Merrimack is 
to blame for any exceedance in ambient river quality.   
 
4.   Discharge Water Quality Vs. Ambient Water Body Quality 

Section 3. of Appendix F states that "The WLA for MS4 discharges is set at the relevant 

water quality standard, although compliance with the TMDL will be based on ambient water 

quality and not water quality at the point of discharge (i.e., end of pipe").  The general permit 
that is to be obtained by the municipalities is a Stormwater Discharge From MS4's permit.  It 
is unreasonable given the 'Maximum Extent Practicable' standard to expect the municipality 
to bear the entire financial burden for cleaning State waters without proving that the end of 
pipe discharge is the major contributor to the impairment. 
 
5.  Street Sweeping 

Section 3. ii. of Appendix F requires the sweeping of streets "at least two times per year".  
Currently, the Town of Merrimack sweeps every public street, lot, and sidewalk each spring 
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as soon as the winter season allows at a current cost of more than $50,000.  During that 
operation, we pick up the residual sand that was applied during the winter season.  Most of 
Merrimack's streets are uncurbed.  A second sweeping of the streets would not be of practical 
or fiscal value for the Town as very little debris accumulates along the road edges during 
non-winter seasons. 
 
 
V.  ATTORNEY’S REVIEW AND COMMENTS 
As a participant in the efforts of 20 other New Hampshire communities that are subject to the 
2013 MS4 General Permit and have secured the legal services of Sheehan Phinney Bass + 
Green, PA, of Two Eagle Square, Concord, NH, we would like to directly reference, on our 
behalf, their submittal of comments to the EPA and the NHDES regarding the 2013 MS4 
Draft General Permit.  
 
 
VI.  NEW DRAFT 2013 MS4 GENERAL PERMIT   
Due to the many comments, questions, issues and concerns identified and noted in this letter 
about the 2013 MS4 Draft General Permit from the Town of Merrimack and also in the 
submittal of comments by Sheehan Bass + Green and other NH communities, we are 
respectfully requesting that the EPA and NHDES withdraw the 2013 MS4 Draft General 
Permit and reissue a new MS4 Draft General Permit for our review and comment as soon as 
possible.         

 
 
 

     Sincerely, 
 
 
     Richard Seymour, Public Works Director 
      
 
     Kyle Fox, Deputy Director/Town Engineer 
 
 
      
 
      cc:  Eileen Cabanel, Town Manager 
   Merrimack Town Council 
 
 































Clly of Rochester. A)ewlIampshire
PUBLIC WORKS DEPARTMENT

45 Old Dover Road Rochester, NH 03867
(603) 332-4096 Fax (603) 335-4352

August 14. 2013

USEPA
5 Post Office Square — Suite 100
Mail Code-OEPO6-4
Boston, MA 02109-3912
ATTh: Newton Tedder

RE: Comments to the 2013 NH Small MS4 Draft General Permit
City of Rochester, NH

Dear Mr. Tedder:

Please find attached comments submitted on behalf of City of Rochester which are to supplement
the comments submitted by Sheehan Phinney Bass + Green, PA on behalf of the New Hampshire
Stormwater Coalition regarding the proposed NH Small MS4 Draft General Permit issued on
February 12, 2013.

1.5 Permit Compliance

As Titten. the City of Rochester would be in noncompliance of the 2013 NH Small MS4 Draft
General Permit and potentially the Clean Water Act, and therefore subject to potential
enforcement action upon issuance of the permit. The City should be given a reasonable
timeframe implement the necessary measures to reduce the pollutant load in those receiving
waters identified in table F-i in Appendix F.

1.9.2 Documentation Regarding Historic Properties

New mapping and reporting requirements have been included in the 2013 NH Small MS4 Draft
General Permit. With the new permit, all drainage structures within the City of Rochester’s MS4
system we will be documented. The City of Rochester has hundreds of drainage structures,
which are not all currently mapped, and many. if not most, are on private or State owned
property. The City may be required to undertake Section 106 reviews for each and every’ catch
basin, detention pond and drainage swale that will be worked on. This will place an undue
burden on the City of Rochester.

1.10 Stormwater Management Program

The requirement to complete and enforce a stormwater management program within one year of
permit issuance is unreasonable. EPA does not explain how its determination took into account
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the varying sizes and complexities of the MS4s covered, nor the level and extent of activities that
may have to undertake especially in regards to the requirements of sections 2.1 and 2.3.

The City of has hundreds of stormwater discharge points, many of which are from private or
State owned properties. The scope of work to develop and enforce a SWMP will be difficult if
not impossible to complete properly in one year. The final schedule for compliance cannot be
determined when the scope of work is unknown.

The City of Rochester is the third largest city, based on land area in New Hampshire with
hundreds of stormwater discharge points, and many are from private or State owned properties.
The scope of work to develop and enforce a SWMP cannot be completed in one year, nor can
most if not all of the other scheduled requirements be reasonably met. The schedule for
compliance cannot be determined when the scope of work is unknown.

2.0 Non-Numeric Effluent Limitations

It is confusing and difficult to understand the actual requirements of the “maximum extent
practicable” (MEP) reductions. EPA, by its own records, documents in this permit that it is not
necessary in all cases to implement best management practices (BMPs) to the maximum extent
practicable to meet water quality. Specifically, approved total maximum daily loads (TMDLs) in
Appendix F Table F.2, document that it is not necessary to implement BMPs to the maximum
extent practicable to meet the TMDL waste load allocation (WLA).

2.2.1 Discharges Subject to an Approved TMDL

The permit should allow for confirmation that the receiving waters are:

• Actually impaired by the specific parameter
• The small M54 is a significant contributor
• The appropriateness of the waterbody being listed on the 303(d) list

No source data was provided in Appendix F to support the information presented in Tables F-i
and F-2. It is unknown how many water samples the TMDL is based on, how long ago the
samples were taken, the appropriateness of the methodology used and the accuracy of the data.
Additionally, it appears that headings in Tables F- 1 and F-2 are incorrectly placed, which brings
into question the validity of all the information presented.

The City of Rochester should be provided all source data used to develop the TMDLs along with
clear and simplified explanations of the information, and be given ample time to review the
information to confirm that the 303(d) listing is appropriate before the permit is implemented.

It is the responsibility of the NH DES and EPA to determine whether the City of Rochester is a
significant contributor to the pollutant in question.

2.2.2 Discharges to an Impaired Water without an Approved TMDL



The City of Rochester should not have to comply with the provisions related to nitrogen
impairment designation for the Great Bay Estuary as detailed in Appendix H. The NH DES and
EPA have yet to establish that the City of Rochester is a significant contributor of nitrogen.

The EPA lacks the authority to require the City of Rochester to determine how a discharge of
pollutants will be controlled such that it does not cause or contribute to the impairment. It is the
responsibility of the state and or EPA to determine the level of control necessary through
development of a TMDL.

The EPA has failed to consider the impact on the City of Rochester in setting a one-year
timeframe for completing the requirements of Phase 1, which includes the requirement for the
City of Rochester to develop a Water Quality Response Plan. It will be extremely difficult if not
impossible to complete the scope of work required to comply with Phase I in one year. The time
requirements should take into account system complexity, land area, funding availability and
available resources. It is not apparent that the time frames have been set with a full
understanding of the municipality’s approval processes. It is the responsibility of the
municipality to the public to follow certain procedures including staff and committee reviews,
public outreach and comments, full city council reviews etc. prior to allocating funding towards
any improvements..

It is not clear to what extent the identified source categories reduce the various pollutants of
concern.

Clear benefits of the structural BMPs and retrofits have not been provided, yet the
implementation of the retrofits are required as part of the WQRP.

The EPA has failed to consider the impact on the City of Rochester in setting the timeframe for
final source identification, assessment and implementation of BMPs. All time requirements to
implement BMPs should take into account system complexity, land area, ifinding availability,
available resources and review and approval processes.

2.3.2 Public Education and Outreach

The EPA states that the objective of this measure is to educate the public and change behavior.
EPA does not explain its authority to require this objective given that EPA does not document if
or how much this requirement will reduce the pollutant of concern nor does EPA provide any
calculations on levels of pollution reduction that can be attained and credited.

2.3.4 Illicit Discharge Detection and Elimination Program

Under the 2013 NH Small MS4 Draft General Permit, the EPA lacks the authority to require the
City of Rochester to report on sanitary sewer overflow events that do not enter the MS4.
Therefore, all requirements regarding reporting of SSOs should be stricken, unless the SSO
enters the MS4.



The time requirements to complete the IDDE program should take into account system
complexity, land area, funding availability and available resources.

There is a conflict with the time period to correct an illicit discharge. This section states 30 days,
while elsewhere in the permit, a 60 day period is provided.

2.3.6 Stormwatcr Mana2emcnt in New Development and Redevelopment

EPA does not have the authority to implement this section as it clearly states that its goal is to
minor or improve the preconstruction hydrology of the site. Hydrology relates to flow and flow
is not a pollutant and cannot be regulated under this permit. These requirements should be
stricken from the permit.

The EPA does not have the authority to implement sections 2.3.6.6 or 2.3.6.8 as it seeks to
control the amount of impen’ious cover within the City of Rochester. Impervious cover is a
surrogate for flow and flow is not a pollutant and cannot be regulated under this permit.

The EPA does not have the authority to mandate the City of Rochester’s use of a specific BMPs
such as low impact development or a green infrastructure practices.

2.3.7 Good Housekeeping and Pollution Prevention for Municipal Operations

Annual sweeping of all streets is required in the 2013 NH Small MS4 Draft General Permit.
This is not practical, since only curbed streets should be swept. Sweeping streets that do not
have curbing will not result in any significant removal of sand and debris, since these items are
naturally washed off the street and into the shoulder. Only sweeping of curbed streets should be
required. Installing curbing on un-curbed streets would facilitate sweeping. but would be costly
and would require the construction of catch basins and storm sewers which is counter to the 2013
NH Small MS4 Draft General Permit. The requirement to sweep all streets should be stricken
from the permit.

General Comments

GI - The final 2012 303(d) list for waters that require a TMDL includes several impaired waters
within the City of Rochester. In the 2013 NH Small M54 Draft General Permit with the
exception of those listed in Appendix F, Tables F-I and F-2 there is no information on how these
impairments should be addressed. The EPA should provide guidance on how these impaired
waters will be dealt with.

G2 — Based on the information available, the City of Rochester preliminarily estimates that the
sampling programs dictated in the 2013 NH Small MS4 Draft General Permit will alone cost in
excess ofSl5O,000. The expenditure must be approved by the City Council as part of the City’s
standard budgeting program. Our budget for FY14 (July 1, 2013 to June 30, 2014) is already set
and does not include an allowance for this expenditure. The earliest the City can begin any



sampling efforts will be after July 1, 2014. Therefore, it is likely that the City will be issued the
final permit, but will not be able to begin the required efforts for several months. It will be
extremely difficult, if not impossible for the City of Rochester to comply with the permit within
the time frames dictated because the City’s budgeting process does not allow it.

G3 — To comply with the requirements of the 2013 NH Small MS4 Draft General Permit, it is
estimated that the City of Rochester will be facing upwards of $250 million to $300 million to
comply within the five year period. This, coupled, with the potential need for a significant
wastewater treatment facility upgrade once the currently expired NPDES permit is reissued, will
create significant financial hardship for the City of Rochester. An affordability guideline should
be developed by the EPA and an affordability assessment be completed for the City of
Rochester. That affordability information should then be followed to allow the City of Rochester
sufficient time to distribute the costs for compliance in a manner.

Thank you for the opportunity to submit these comments on the NH Small MS4 Draft General
Permit.

Very Truly Yours,

Peter C. Nourse, PE
Director of Public Works



Good afternoon sir- 
 
I am writing to express my support for the MS4 proposal, in hope that New Hampshire will act as a 
leader in storm water policies for New England , I am a Massachusetts resident , but it all flows 
downstream. watersheds cross borders and healthy watersheds bring communities together 
 
Thank you for your time and (I hope) your support 
 
Andy Leahy  
 
Sent from my iPad 
 



Dear Mr. Tedder  

I’m writing to express my support of the EPA’s proposed NH MSF general permit, the new requirement 
that small cities and towns in New Hampshire with municipal separate storm sewer systems ensure 
storm water runoff is minimized and treated before it pollutes waterways. I hope that this model is 
implemented in Massachusetts down the road.  

The requirement is vital to our health and the health of our communities.  
 
Sincerely, 
 
Benita Danzing 
Newtonville, Massachusetts 
 



I support any efforts to limit damage to our waterways from runoff, thank you for considering this 
important issue.  Elaine Leahy, Stoughton, Ma. 
 
Sent from my iPad 
 



Comments on Draft NH MS4 stormwater NPDES Permit 
 
15 August 2013 
 
from Roger Frymire 
22 Fairmont Avenue 
Cambridge MA 02139 
617-492-0180 
ramjet@alum.mit.edu 
 
Thank you for this opportunity to comment.  I am highly in support of the permit and see it going a long 
way towards removing some of the large amounts of sewage variously reaching our public waterways. 
 
1) I especially support the regular wet and dry-weather testing of outfalls and note that this testing 
generally follows the requirements in the recent Federal Court settlement of the Boston stormwater 
case.  I agree that the timescale allowed for fixing problems identified in this testing is appropriately less 
stringent than in Boston as BWSC had a 20-year history of poor progress to be addressed. 
 
2) Realizing the burden outfall sampling (especially wet-weather) places on permittees, I continue to 
look for reasonable ways to lessen their costs.  Towards this, possibly the re-testing intervals for outfall 
sampling might be stretched for outfalls to unimpaired waterways. (if the first round shows no problem) 
 
3) I believe stormwater and CSO permits should be combined for CSO communities.  CSO problems are 
merely a variety of stormwater impact.   
Besides lessening the number of permits needed, overall solutions especially involving green 
infrastructure may be better reached if a single framework for CSO communities' stomwater can be 
defined. 
 
4) Public support for sewer and stormwater infrastructure expenditures will only occur with greater 
public education and notification - especially of notable possible health impacts.  To this end, outfall 
signage for both CSO and stormwater outfalls with sewage contamination needs to be highly visible and 
understandable.  A green and white CSO wet weather overflow sign is not getting the job done.  I 
propose that a single simple criteria be set for ALL outfalls:  If  E.Coli levels are found over 10,000 
cfu/100ml twice in a two-year period, a BIOHAZARD orange and black sign specifying SEWAGE 
CONTAMINATION or WET WEATHER SEWAGE OVERFLOW should be required and maintained until such 
problem is fixed. 
 
Again, thank you for your attention to these comments. 
 
Sincerely, 
Roger Frymire 
 
 

mailto:ramjet@alum.mit.edu


I support the MS4 permit proposal for New Hampshire. 

 

 

Thank you! 

 

 

Kristen Hoffman  
 



Mr. Tedder, 
 
I applaud EPA's initiative in requiring strong stormwater standards to keep our precious and finite water 
resources clean.  
 
Please forge ahead with your proposed MS4 general permit in New Hampshire. I am hoping this 
becomes a template for the rest of New England. 
 
If EPA does not protect our water resources, who will? 
 
Sincerely, 
 
Paul Lauenstein 
4 Gavins Pond Road 
Sharon, MA 
781-784-2986 
 
PS - I am a Board member of the Neponset River Watershed Association, a member of the Water Supply 
Citizens Advisory Committee of the Massachusetts Water Resources Authority, and a member of the 
Massachusetts Rivers Alliance. 
 



I am sending this in support of the EPA’s proposed NH MS4 general permit currently being proposed. I 
live on a small lake that has seen a significant increase in cyanobacteria over the last few years with the 
cause being primarily the addition of nutrients from fertilizer and storm water run off. Any action that can 
reduce this pollutant will be greatly appreciated. 
Mark Wolfe 
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August 15, 2013 
 
Newton Tedder 
US EPA – Region 1 
5 Post Office Square – Suite 100 
Boston, MA 02109 
 
RE: Draft Small Municipal Separate Storm Sewer System (MS4) National Pollutant 
Discharge Elimination System (NPDES) general permit for New Hampshire  
 
Dear Mr. Tedder, 
 
The Mystic River Watershed Association (MyRWA) appreciates the opportunity to comment 
on the draft MS4 NPDES permit for New Hampshire. MyRWA is a non-profit organization 
dedicated to the preservation and enhancement of the Mystic River Watershed, made up of 
22 communities in the greater Boston region. As a clean water advocacy group in 
neighboring Massachusetts, we are interested in the approval of the New Hampshire permit 
because we believe it will generate positive momentum and ultimately contribute to the 
approval of the next Massachusetts MS4 permit.  
 
MyRWA supports the new draft MS4 permit for New Hampshire. This permit builds on the 
progress achieved by New Hampshire’s current MS4 permit, and will bring the state's waters 
closer to meeting the swimmable and fishable goals of the Clean Water Act (CWA). Though 
the 2003 permit made advancements in water quality, many waters have been left impaired. 
Polluted stormwater runoff is a leading cause of surface water impairment, as pesticides, 
fertilizers, oils, road salt, litter, debris and sediment are introduced into waters via MS4 
discharges. These pollutants can deprive communities of full use of valuable surface water 
resources by discouraging recreational enjoyment, degrading aquatic habitat, and 
contaminating drinking water supplies. Additionally, polluted runoff is one of the country’s 
only growing sources of water pollution. 
 
The new permit directly addresses these issues, while maintaining flexibility to allow 
municipalities to implement non-structural BMPs and meet other requirements in ways that 
will reduce the associated financial burdens. As coastal states, New Hampshire and 
Massachusetts both have strong interests in the 28.3 million jobs that depend upon clean 
coastal and marine waters. Protecting surface waters from polluted runoff simply makes 
good economic sense. Further, the requirements in the final draft have been relaxed from 
prior drafts in a way that strikes a fair and equitable balance between the goals of the CWA 
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and the current fiscal realities faced by many cities. As a result, the new permit will 
contribute to a vibrant New Hampshire while presenting costs that are fairly and 
proportionately measured to the vitally important environmental and economic benefits. 
 
Thank you for the opportunity to comment. 
 
Sincerely, 

 
Ek OngKar Singh Khalsa, Executive Director 
 



Mr. Newton Tedder, 
Wright-Pierce would like to submit the following comment on the 2013 Draft MS4 Permit for New 
Hampshire. 
 
According to Part 2.2.2 Discharge to an Impaired Water without an Approved TMDL, the permittee 
would be required to address such discharges with an iterative approach that incorporates three phases 
over the course of the permit term. This three phased approach includes: (1) preliminary evaluation and 
source identification, as well as BMP identification/selection; (2) implementation of BMPs and 
finalization of source identification; and (3) assessment and modification of BMPS, if needed. It is our 
understanding that Phase 1 of this approach shall include the development of a Water Quality Response 
Plan (WQRP) as outlined in Part 2.2.2.a.ii.  
 
It appears that a WQRP is very similar to elements of a Watershed Management Plan. Is it true that if a 
regulated Small MS4 Community was planning to develop a Watershed Management Plan, they would 
be precluded from receiving 319 funding to do so because it would be fulfilling portions of their Small 
MS4 General Permit requirements? If so, is this an unintended consequence of the permit language and 
is there anything that can be done to avoid it? It would be a shame to knowingly limit the potential 
funding sources available to regulated Small MS4 Communities when the cost to implement the Small 
MS4 General Permit is already a burden on municipal budgets.  
 
Please let feel free to contact me if you have any questions or require any additional information from 
us at this time. We appreciate the opportunity to submit comments on this draft permit and thank you 
for your time in review/response.  
 
Regards, 
Lyndsay 

______________________________________________ 
Lyndsay R. Butler P.E. | Project Engineer 

230 Commerce Way | Portsmouth, NH 03801 
Tel 603.430.3728 | Direct 603.570.7114 | Fax 603.430.4083 

WRIGHT-PIERCE - Water, Wastewater & Infrastructure Engineers 
Serving the Northeast for Over 65 Years 
www.wright-pierce.com 

 
 

http://www.wright-pierce.com/


  

 

     May 28, 2013 
 
Newton Tedder 
U.S. EPA Region 1 
Tedder.Newton@epa.gov 
 
RE: Proposed New Hampshire MS4 General Permit 
 
Dear Mr. Tedder: 
 

Although we are located in Massachusetts, the Neponset River Watershed 
Association (NepRWA) would like to comment on your draft MS4 permit for the State of 
New Hampshire. It is our understanding that comments on the New Hampshire 
proposal may well impact the Massachusetts MS4 permit proposal, which is scheduled 
for later this year.  
 

NepRWA believes that overall,the 2013 proposal is a great improvement over 
the current 2003 permit, containing much greater specificity to guide MS4s on what 
they need to do to stay in compliance. It is also significantly better than the 2008 and 
2010 MS4 proposals for New Hampshire and Massachusetts, respectively. If fully 
implemented, the permit should result in much improved water quality in areas with 
MS4s. We strongly support the final adoption of this proposal, although we have some 
suggestions listed in the Section by Section analysis, below. 
 

 Other than the MS4 municipalities themselves, watershed associations and local 
environmental organizations are frequently in the best position to provide information 
relevant to the implementation of the MS4 permit. The General Permit should establish 
a formal procedure whereby a third party may submit such information. For example, 
Section 1.4, “Allowable Non-Stormwater Discharges,” states that if “the permittee, EPA 
or the state agency identifies any category of non-stormwater discharge in Part 1.4.a-r 
as a significant contributor of pollutants to the MS4, , then that category is not allowed 
under Part 1.4, but rather shall be deemed an ‘illicit discharge’ under Part 2.3.4.1.” 
Watershed organizations and other third parties could be useful in providing 
information that would assist any of these three parties make such a determination.  
 

Section-by-Section Analysis. 
 

Section 1.0 Introduction 
 

1.7.2 and Appendix E, Notice of Intent (NOI). NepRWA strongly supports the inclusion 
of the proposed electronic NOI in the final MS4 general permit. This is critical if 
watershed associations (as well as EPA and other interested parties) are to know the 
extent of compliance with the General Permit by each town. We would request that: 

 NOIs be placed on the EPA website, available for public viewing; 

mailto:Tedder.Newton@epa.gov
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 EPA develop (if it hasn’t done so already) a reporting tool for the NOI data base so that, for 
example, watershed associations can compare the NOIs of the various towns in their 
watersheds;  

 MS4s be required to use (or at least be made to show cause why they shouldn’t be required 
to use) the electronic NOI, rather than allowing them to submit an NOI that “contains the 
information” identified in Appendix E. Our experience in Massachusetts with NOIs and 
Annual Reports submitted under the 2003 MS4 permit is that very few MS4s are 
addressing all of its provisions, even though the permit requires that they do so. As we 
understand how the electronic NOI will function, MS4s will not be able to skip any of the 
listed items before going on to the next. Having only some NOIs filed electronically would 
make it much more difficult for watershed associations and EPA itself to compare the 
progress and compliance rates of various towns. 

 EPA develop at an appropriate time electronic forms for Annual Reports and, if possible, for 
SWWPs, Water Quality Response Plans, and IDDE programs, and post them on line. 

 

Section 2.0 Non-Numeric Effluent Limittations 
 

Section 2.1 Water Quality Based Effluent Limitations and 2.2 Discharges to Impaired Waters.  
We strongly believe that EPA should identify in the permit or in guidance those BMPs that are 
effective at reducing various pollutants of concern. See, for example, our organization’s draft 
Guidance on effective bacteria BMPs (attached). 
 

We don’t believe that the requirements of 2.1and 2.2. (although excellent additions to the 2003 
permit) will necessarily reduce pollutants to the “maximum extent practicable” in every case. The 
“additional” BMPs in Section2.2.2.a.ii.(b)2. are not a comprehensive list. Although that subsection 
only covers the first year (Phase 1) of the permit, even the requirements in the subsections for 
Phase 2 and 3 do not provide any specific additional BMPs except for retrofit BMPs in Phase 3. Our 
comments on Section 2.2.2.a.ii.(b), below, suggest some additional BMP possibilities.  
 

2.2.1 and Appendix F; Discharges Subject to an Approved TMDL. 
We are not familiar with the data on which the bacteria discharge limits and percentage 
reductions contained Table F-1 of Appendix F are based, so we cannot comment on them. 
We would note that Section 2.2.1.(b) states that discharges subject to a TMDL must comply 
with Part 2.2 (which includes 2.2.2 on “discharges to waters without TMDLs”). Appendix F 
also says that MS4s subject to a Bacteria TMDLs must comply with 2.2.2. Therefore we 
believe that the title of Section 2.2.2. needs to be changed to “Discharges to all Impaired 
Waters.” Without a different title it is unlikely that all MS4s subject to Bacteria TMDLs 
(which is most MS4s in NH) will think the section applies to them.  
 
2.2.2 Discharges to an Impaired Water without an Approved TMDL. See comments directly 
above regarding the title of this subsection. Because the requirements of Phase 1 must be 
completed within one year of the permit effective date, EPA should stress to MS4s that work 
on Phase 1 should begin as soon as their NOIs are submitted for approval. Indeed, a 
chronological list of all of the permit’s requirements would be extremely useful to help 
MS4s develop implementation schedules.  

Section 2.2.2a.ii.(b)2. should be require that permittees, to the maximum extent 
practicable, implement as many of the listed BMPs as are necessary to demonstrate 
that they are not contributing to a violation of a water quality standard or a TMDL 
WLA. In the case of development/redevelopment requirements (subsection c), we 
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believe that listed BMPs should be mandatory unless the permittee shows in an NOI 
or Annual Report why they are not appropriate due to special circumstances. At a 
minimum, this should apply to MS4s discharging to waters with TMDLs.  
 
Additional BMPs that we believe should be listed under 2.2.2.a.ii.(b)2 are: 
 

Under c) for development/redevelopment ordinances: 
 lists of BMPs which are, in fact, effective at reducing various pollutants of 

concern; see, for example, the draft guidance complied by NepRWA on 
effective bacteria BMPs (attached).; 

 application of stormwater standards to areas disturbing 5,000 square feet or 
more (the proposed NH permit says “less than one acre.”); 

 larger fines and increased funding for enforcement; 
 a bylaw provision establishing a stormwater utility with fees (for new and 

existing development) based on the amount of impervious surface (fee could 
be a small, standard amount for single family homes); 

 requiring that roof downspouts do not discharge to impervious surfaces; 
 a provision forbidding existing large impervious areas (such as shopping 

centers and supermarkets) to discharge to an MS4 without retrofitting with 
stormwater BMPs, to the maximum extent practicable. 

 
Under d) for Good Housekeeping and Pollution Prevention, the BMP list should 
include use of more effective street sweeping technologies such as vacuum or 
regenerative air.  

 
Under f) Structural BMP retrofits, the list should include requiring businesses 
with large impervious areas to pay for at least a portion if not all required 
retrofits that reduce runoff going to an MS4. 

 

Section 2.3 Requirements to Reduce Pollutants to the Maximum Extent Practicable. 
Although the “additional BMPs” referenced in Section 2.2.2.a.ii.(b)2., discussed directly 
above, cross references the minimum control measures identified in Section 2.3, Section 2.3 
does not cross reference the “additional” BMPs listed in Section 2.2.2. Because Section 2.3 
covers the minimum control measures that exist in the 2003 NH MS4 permit, while the 
requirements of 2.2.2 are almost entirely new, cross referencing in Section 2.3 is essential to 
ensure that MS4s discharging to impaired waters consider all the listed BMPs that are 
reasonably available.  

 

Section 2.3.2. Public Education. We appreciate the suggestion in the new proposal 
that permittees partner with watershed associations on public education, something 
our watershed association has been doing very successfully. On the other hand, we 
have sympathy with towns which testified at the Public Hearing that they were not 
clear how they are expected to show evidence of progress being made toward 
achieving their defined educational goals. More guidance needs to be issued on how 
permittees are expected to do this.  

 

2.3.2 says that the ultimate objective of public education is to increase knowledge 
and change behavior of the public. This should be clarified to indicate that one of the 
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behaviors the public may be encouraged to take is to support efforts by their town 
to adequately fund stormwater management activities. 

 
Section 2.3.4 IDDE.  
 
 2.3.4.3 Non-Stormwater Discharges. As noted above, there ought to be a procedure 

whereby third parties are given the opportunity to identify the listed sources as 
significant contributors of pollutants. 

 
 2.3.4.4 SSOs. We strongly support this proposal to beef up SSO reporting 

requirements. We believe that SSOs are currently underreported by a wide margin 
(at least in our Massachusetts watershed). However, the time allowances for 
reporting in subsection c are unreasonably long; oral notice can easily be given 
within 6 hours and written notice within 3 days after the permittee has become 
aware of the SSO. EPA should also establish a “hot line” on which the public may 
report SSOs.  

 
 2.3.4.6. System mapping. The required mapping elements listed in subjection a.i. are 

excellent . Under subsection b., we believe that digital mapping should be required, 
at least by the end of Year 2 of the permit. Our understanding is that an inventory of 
outfalls should already have been developed under the 2003 permit and that annual 
updating should be all that is required. No additional time should be allowed for 
meeting the requirements of the 2003 permit. The permit should also specify that 
this information be available digitally within a reasonable time (e.g., end of Year 2).  

 
 2.3.4.8. IDDE Program and 2.3.4.9 IDDE Program Implementation Goals & 

Milestones. Section 2.3.4.8 sets a 1 year deadline for developing a written IDDE 
program that includes 8 program elements listed in subsections a.-h. Each MS4’s  
IDDE program should be digitized and made available to the public. 

 
It is not clear in Section 2.3.4.8. or 2.3.4.9 whether implementation of each of the 8 
program elements must be completed before moving on to the next listed element. 
Furthermore, Section 2.3.4.9. does not, as it should, include milestones for 
completing all eight elements listed in 2.3.4.8., which is necessary in order to 
evaluate the milestones of each individual element. The proposed NH MS4 permit 
establishes milestones only for the following elements listed under 2.3.4.8:  

 
o a. Legal Authority – no milestones 
o b. Statement of IDDE Program Responsibilities – no milestones 
o c. Assessment and Priority Ranking of Catchments – no milestones 
o d. Outfall and Interconnection Screening and Sampling. Sec. 2.3.4.9 a. sets a 

deadline for completion of dry weather screening and sampling of non-
Problem Catchments. For other aspects of outfall screening and sampling, 
Sec. 2.3.4.9.b. refers to milestones (deadlines) listed under 2.3.4.9.c., but 
those milestones refer to the Catchment Investigation Procedure, not Outfall 
Screening and Sampling. There are no deadlines, for example, for wet 
weather screening/sampling or for dry weather screening/sampling of 
problem catchments, as there need to be. The requirement in 2.3.4.8. that 
wet weather screening may only be done from March – June is unreasonable 
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and unnecessary. We believe that 25% percent of wet weather screening 
should be completed each year during years 2 – 5 of the permit.  

o e. Catchment Investigation Procedures. There are milestones for this 
element in 2.3.4.9. c., but the adequacy of those deadlines is dependent on 
how long it will take to complete the preceding elements of the IDDE 
program (2.3.4.8.a.-d.). Furthermore, MS4s should complete the Procedure 
in the first 3 years for the catchments with the most serious problems, as 
indicated by dry weather screening. Only those with the least serious 
problems should be put off for years 4 and 5.  

o f. Removal and Confirmation. Section 2.3.8.4 states only that “within one 
year of removal of all identified illicit discharge and SSO sources, 
confirmatory … screening shall begin,” but sets no deadline for its 
completion of the removal phase.  

o g. Follow up Screening. Deadlines are included in Section 2.3.4.8. 
o h. Illicit Discharge Prevention Procedures. No milestones established. 
 

Finally, it would be much easier for MS4s to meet whatever “milestones” are set for each 
IDDE program element if each individual MS4 weren’t required to establish its own 
procedures for outfall screening and catchment investigations. EPA should itself adopt 
model procedures for these activities.   

 
Sections 2.3.5 and 2.3.6. (Construction site and post-construction stormwater 
management). These subsections are not sufficiently clear about what should be included in 
a town’s “ordinance or regulatory mechanism.” Most of the subsections of 2.3.6 require that 
permittees have a “program” containing certain requirements, not that these requirements 
need to be authorized by ordinance. Also, municipal ordinances should specifically give the 
MS4s the authority to enforce operation & maintenance agreements to which the town may 
not be a party and to levy fines for violations of their ordinance.  

 

We are happy to see that EPA in Section 2.3.6.6 – 2.3.6.8 recognizes that many municipal 
bylaws, regulations, rules and design standards – not just those contained in Stormwater 
Bylaws – greatly impact the implementation of proper stormwater management. We believe 
that EPA should at least encourage towns to identify a single municipal Stormwater 
Manager whose job it would be to coordinate with all municipal Boards and Departments 
that have rules impacting stormwater. EPA should also provide, in the permit or in guidance 
issued pursuant to the permit, a list of the many available “Checklists” MS4s can use to 
evaluate the stormwater impacts of municipal zoning ordinances, construction codes, 
subdivision regulations, street and parking requirements, etc.  

 

If the MS4 discharges to an impaired water and if it isn’t clear how long this condition will 
continue, its ordinance should include authority to implement the “additional” measures” 
contained in 2.2.2.a.ii.(b)2.c) and 2.2.2.a.ii.(e). It is particularly important that such town 
ordinances or regulations “require the use of BMPs effective at reducing the pollutants of 
concern in development/redevelopment within the MS4 area.”  

 

2.2.6.6. Directly Connected Impervious Area. The proposed subsection has a lot of 
planning, identifying, and prioritizing, but does not appear to actually mandate that 
any retrofitting be implemented. It is even unclear whether retrofits are required if 
a town is unable to demonstrate, after implementation of other BMPs, that they are 
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not causing or contributing to the violation of a water quality standard (see Section 
2.2.2a.ii.(b)2.f)). Surely such retrofitting should be required in that circumstance.  
 

Thank you very much for the opportunity to comment on this proposed permit. 
 

       Sincerely yours, 
 
 
 
       Steve Pearlman 
       Advocacy Director 
 
 
ATTACHMENT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ATTACHMENT A 
 

Neponset River Watershed Association 
Model Stormwater Management Bylaw 

Total Maximum Daily Load (TMDL) Provision 
 

Guidance on Best Management Practices for Reducing  
Pathogen (Bacteria) Pollution in Stormwater 

 
Pathogen (Bacteria) Reduction Requirement 
In order to comply with an applicable Bacteria TMDL(s), [TOWN NAME HERE] requires that permit 
applicants under the TOWN NAME HERE Stormwater Bylaw treat the first inch of runoff from all 
impervious areas, referred to as the “one in water quality volume,” using Best Management 
Practices (BMPs) capable of adequately reducing pathogen concentrations.  
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All references below to the “MassDEP Stormwater Handbook” or “the Stormwater Handbook” or 
“the Handbook” refer to the 2008 edition of the Massachusetts Stormwater Handbook as published 
by the Massachusetts Department of Environmental Protection, or to the equivalent section of 
subsequent editions of that publication. 
 
Demonstrating Compliance with Pathogen Reduction Requirement 
Demonstrating compliance with the TOWN NAME HERE pathogen reduction requirement is a four 
step process. As described in greater detail below, all applicants must: 
 

1) demonstrate that they have evaluated and implemented environmentally sensitive site 
design and low impact development techniques to minimize the volume of runoff being 
created and reduce or eliminate the volume being conveyed to discharge via closed 
drainage systems; 

 
2) infiltrate or evaporate any remaining portion of the one inch water quality volume which is 

not fully addressed through step 1; 
 

3) to the extent that unusual site-specific constraints make it infeasible to address all of the 
remaining one inch water quality volume as outlined in Step 2 above, utilize other 
“Pathogen-Effective” BMPs described below to treat any portion of the one inch water 
quality volume not addressed in Step 2; and 

 
4) demonstrate that they have incorporated specific pollution prevention measures into their 

required stormwater operation and maintenance plans. 
 
Step 1: Environmentally Sensitive Site Design and Low Impact Development BMPs 
Thoughtful site design which minimizes impervious cover and “disconnects” impervious surfaces 
(i.e. that direct runoff onto appropriately sized pervious areas rather than into hard piped 
conveyance systems) can dramatically reduce or even eliminate the volume of runoff that would 
otherwise need to be addressed with more expensive structural BMPs. Such techniques are often 
described collectively as “low impact development” or “LID.” Examples include: 
 

 Minimizing street and driveway widths, reducing street lengths with cluster design, shared 
driveways, reduced front yard setbacks, single sidewalks, vegetated cul-de-sacs, and 
structured parking. 

 Replacement of impervious surfaces with porous alternatives. 
 Preservation of existing vegetation, and avoidance of soil compaction. 
 Designing impervious areas to drain onto adjacent lawns, parking lot islands, rain gardens 

and other porous surfaces, rather than directly into catch basins. 
 Green roofs. 

 
The MassDEP Stormwater Handbook (see Volume 3, Chapter 1, beginning on page 42) lays out 
criteria and procedures for computing credits for specific site design and low impact development 
BMPs. These credits may be used to reduce or even eliminate the runoff volume to be treated in 
Steps 2 and 3. 
 
Step 2: Infiltrate or Evaporate the Remaining Water Quality Volume 
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That portion of the first inch of runoff which has not been addressed using better site design and 
low impact development credits should be captured and disposed of through the use of infiltration 
BMPs, rainwater reuse or other measures that result in evaporation or consumptive use on site. 
 
Note: Different sources may use similar sounding names to refer to different BMPs. Throughout this 
document we have used the same terminology to describe each BMP as found in the MassDEP 
Stormwater Handbook. In some cases, names given to a BMP in other reference sources are given in 
parenthesis, along with any specific design requirements for TOWN NAME HERE. 
 
Before discharging runoff from paved areas (excluding roofs) to infiltration practices, pretreatment 
must achieve 44% reduction of Total Suspended Solids (TSS), or 80% when using field-dynamic 
sizing. 
 
The various types of infiltration BMPs, along with procedures for designing and sizing these BMPs, 
are outlined in the MassDEP Stormwater Handbook (Volume 2, Chapter 2). These infiltration BMPs 
include: 

 Infiltration basins (Handbook page 86). 
 Infiltration trenches (Handbook page 94). 
 Infiltrating dry water quality swales (also referred to as infiltration swales; size swale to 

infiltrate the WQ volume; Handbook page 78). 
 Subsurface infiltration structures (Handbook page 103). 
 Dry wells (Handbook page 84). 
 Leaching catch basins (only when each leaching catch basin is paired with a traditional off-

line, deep-sump catch basin; Handbook page 100). 
 Porous asphalt, porous concrete and porous pavers (Handbook page 118). 
 Rain gardens and infiltrating bioretention cells (Handbook page 23). 

 
The above practices must be sized separately for each catchment area, using the one inch water 
quality volume (or the remainder thereof after LID credits). Because the objective is water quality 
treatment rather than groundwater recharge, capturing and recharging an increased depth of 
rainfall from only a portion of the site (i.e. recharging 2” of rainfall from 50% of the impervious area 
rather than 1” from 100% of the impervious) is not acceptable for compliance with the water 
quality treatment requirement. 
 
Step 3: Treat Remaining Water Quality Volume Using other Bacteria Pathogen-Effective BMPs 
Infiltration and evaporation are the only stormwater management BMPs which have demonstrated 
the ability to consistently meet the pathogen reduction targets of the TMDL(s) applicable to TOWN 
NAME HERE. Where unusual site constraints make it infeasible to infiltrate all of one inch water 
quality volume remaining after LID credits, applicants shall use one of the “Pathogen Effective” 
BMPs described below to treat the remaining water quality volume that is not fully addressed in 
Step 2. 
 
The Pathogen Effective BMPs listed below are presumed to meet the pathogen TMDL requirements 
of the TOWN NAME HERE Stormwater Bylaw only when infiltration is not feasible and when the 
BMPs are sized to treat the remainder of the one inch water quality volume in accordance with the 
guidelines in the MassDEP Stormwater Handbook regarding applicability, design, sizing, 
pretreatment, construction and maintenance. Any specific design requirements for Town Name 
Here are noted in parenthesis. 
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Pathogen Effective BMPs include the following specific practices: 
 
Filtration Practices 

 Filtering bioretention cells (when furnished with an underdrain; Handbook page 23). 
 Filtering dry water quality swales (the WQ volume is retained, filtered and discharged via 

an underdrain; also sometimes referred to as bioretention swales or biofilter swales; not to 
be confused with drainage channels or grassed channels; Handbook page 78). 

 Sand and organic filters, including tree filter boxes (underdrains should not discharge to a 
catch basin sump; alternate configurations are sometimes known as tree pits, tree channels, 
green gutters, or stormwater planters; Handbook page 57). 

 Porous pavements (although normally used as an infiltration practice, porus pavements can 
also be utilized as a filtration practice when provided with an appropriate reservoir/filter 
course and underdrain; Handbook page 118). 

 
Constructed Stormwater Wetlands and Wet Basins 

 Shallow marsh wetlands (Handbook page 38). 
 Pocket wetlands (Handbook page 41). 
 Basin/wetland systems (Handbook page 39). 
 Extended detention wetlands (Handbook page 40). 
  Gravel wetlands (may arguably be considered a filtration practice; Handbook page 47). 
 Wet basins (with appropriate permanent pool volume and length to width ratio; Handbook 

page 63). 
 Wet water quality swales (not to be confused with drainage channels or grassed channels; 

Handbook page 79). 
 
Alternative Best Management Practices 
If an applicant would like to use a BMP not discussed above which it believes is effective at reducing 
pathogen pollution, the applicant should submit appropriate technical documentation 
demonstrating the effectiveness of the proposed BMP for consideration by the NAME OF 
STORMWATER AUTHORITY HERE. Performance information should include third-party testing. 
 
Pathogen-Ineffective Best Management Practices 
Many conventional BMPs are ineffective at removing pathogens and dissolved pollutants, and may 
substantially exacerbate pathogen concentrations in stormwater runoff. While some of these BMPs 
may play and important role as pre-treatment or volume-control BMPs, they are not considered 
effective at removing pathogens on their own, nor should they be used as the terminal BMP in a 
treatment train.  
 
These pathogen-ineffective BMPs include: 

 Catch basins, which increase pathogen concentrations. Treated effluent from a Pathogen-
Effective BMPs should never be routed through a catch basin. 

 Oil and grit separators, and proprietary separators (including particle separators and 
hydrodynamic separators). 

 Sediment forebays. 
 Rock lined swales, drainage channels, and grassed swales designed for conveyance rather 

than water quality. These conveyance practices should not be confused with dry and wet 
water quality swales, which are designed to retain and treat the water quality volume 
through media filtration, infiltration or permanent ponding as further described in the 
MassDEP Stormwater Handbook. 
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 Dry detention basins, and extended dry detention basins (though in some cases these BMPs 
may be reconfigured as wetland detention basins which are Pathogen-Effective). 

 
Redevelopment Projects 
If an applicant for a redevelopment project wishes to assert that site conditions do not allow the 
one inch water quality volume to be fully addressed using one or more of the BMPs outlined in 
Steps 1-3 above, the applicant must submit a narrative justification explaining what specific BMPs 
were considered and why they could not be implemented. The justification must be prepared at a 
sufficient level of detail to enable the NAME OF PERMITTING AUTHORITY to make a determination 
as to the credibility of the assertion and should, at a minimum, address the following points: 
 

 Describe what site design and low impact development BMPs are utilized to reduce the 
quantity of runoff generated. If there are catchment areas for which no such BMPs are 
utilized, or for which only a portion of the catchment is managed using such BMPs, 
describe which site design and low impact development BMPs were considered and 
why they were deemed infeasible. 

 Describe what infiltration and/or evaporation BMPs are used to treat the remainder of 
the one inch water quality volume. If there are catchment areas where no 
infiltration/evaporation BMPs are proposed, or where such BMPs treat less than the 
required water quality volume, describe for each such catchment area why each of the 
infiltration/evaporation BMPs listed above could not be implemented, addressing site 
constraints such as tight soils, shallow groundwater, contaminated soils or bedrock. 
Discuss what measures were considered that would at least partially meet the 
infiltration requirements. For each such catchment area, identify the remaining portion 
of the one inch water quality volume to be treated using pathogen-effective BMPs. 

 If there are catchments where none of the Pathogen-Effective BMPs listed above are 
proposed, or where the full remaining water quality volume is not treated with 
Pathogen-Effective BMPs, describe what portion of the water quality volume is not fully 
treated, why site conditions don’t permit each of the Pathogen-Effective BMPs listed 
above to be implemented, and what measures were considered that would at least 
partially meet the pathogen requirements. 

 
Step 4: Pathogen Effective Pollution Prevention Measures 
In addition to the structural and non-structural (LID) BMPs outlined above, all applicants must 
address pollution prevention practices targeting pathogens in their required Operation and 
Maintenance Plan. Pollution prevention practices vary widely depending on the use of a site. Some 
pollution prevention practices which are effective at reducing pathogens include: 
 

 Regular street sweeping, particularly when more efficient vacuum sweeping equipment is 
used. 

 Frequently patrolling paved and unpaved areas to remove litter, garbage and pet waste. 
 Minimizing the use of water or pressure washers to clean paved surfaces. 
 Ensuring that dumpsters are kept under cover (i.e. not exposed to rainfall or, if outdoors, 

are located away from directly connected paved areas and/or kept tightly sealed). 
 Educating site users (employees, customers, residents) about appropriate pest waste 

management through signage, educational literature, installation of mutt-mitt stations or 
other measures. 
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 Educating site users (employees, customers, residents) not to dump anything into catch 
basins (i.e. pet waste, wash water, etc.) through signage, storm drain markers and 
informational literature or training activities. 

 Discouraging concentrations of waterfowl, vermin and other wildlife through proper 
management of garbage, and educating site users not to feed wildlife. 

 Inspecting all storm drain outfalls at least annually for indicators of potential illicit 
connections of sewer or septic flow to the storm drain system. Indicators include outfalls 
with odors, heavy algae growth, white or gray sediments, or flow during periods of dry 
weather. Follow up tests should be performed promptly on any suspicious outfalls. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

stormwater/nh ms4 comments final.docx 



Dear Mr. Tedder,  

 

We are very supportive of the EPA’s proposed NH MS4 general permit and would like it 
implemented in Massachusetts. 
 

Sincerely,  

Judy Grinnell 
 

Judith Grinnell, President 

Hoosic River Revival  
P. O. Box 434 

North Adams, MA 01247 
 



 

EPA_FRDOC_0001-13915 Comments 
 

Mr. Newton Tedder 

US EPA—Region 1 

5 Post Office Square—Suite 100  

Mail Code—OEP06-4  

Boston, MA 02109-3912 

 

July 11, 2013 

 

Reference: Docket No. EPA_FRDOC_0001-13915 “New Hampshire Draft Small Municipal Separate Storm 

Sewer System NPDES General Permit” 

 

 

Dear Mr. Tedder,  

 

IDEXX respectfully recommends additions at Appendix G of the New Hampshire Small MS4 Permit Monitoring 

Requirements For Discharges into Impaired Waters - Parameters and Methods to include three additional US 

EPA-approved methods:  

 Colilert® and Colilert®-18 for E coli compliance monitoring and  

 Enterolert® for enterococci compliance monitoring.  

All three methods utilize the same IDEXX Quanti-Tray® or Quanti-Tray®/2000 for enumeration. 

 

IDEXX methods are EPA approved and listed at 40 CFR 136.3, as are the methods currently listed in the 

proposed revised MS4 permit in Appendix G. 

 

 The addition of Colilert, Colilert-18 and Enterolert in the proposed revised MS4 permit, Appendix G, will allow 

facilities to have: 

 faster results (18-24 hours as opposed to 48-72 hours) 

 less complicated training  

 stringent but far less complicated quality control procedures 

 more cost effective testing methods; the IDEXX methods can be used for compliance monitoring under all 

EPA water-based programs including:  wastewater, ambient water and drinking water programs   

 

Currently Appendix G appears as: 

 
E. coli  E. coli  1103.1; 1603  

Enterococcus  Enterococcus  1106.1; 1600  

 

We suggest the following additions to Appendix G: 

 

E. coli  E. coli  1103.1; 1603; Colilert/Quanti-

Tray; Colilert-18/Quanti-Tray  

Enterococcus  Enterococcus  1106.1; 1600; Enterolert/Quanti-

Tray  

 



 

EPA_FRDOC_0001-13915 Comments 
 

We appreciate the opportunity to comment on the “New Hampshire Draft Small Municipal Separate Storm Sewer 

System NPDES General Permit” and look forward to a positive response to our recommendation to include 

additional EPA approved IDEXX methods for compliance monitoring of both E coli and enterococci in Appendix G.  

 

Thank you for your attention and consideration.  

 

Respectfully submitted, 

 

 

 

 
 
 
 
Patsy Root 
 
One IDEXX Drive 

Westbrook, Maine 04092 USA 

idexx.com/water 

 
Tel/Fax +1 207 556 8947 

Mobile +1 207 523 0835 

Email: patsy-root@idexx.com 

 

cc Manja Blazer, Senior Manager, Government Affairs & Market Development 

cc Ms. Thelma Murphy, US EPA Region 1,Regional Storm water Coordinator & MS4 Program 

cc Jeff Andrews, New Hampshire Department of Environmental Services 
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May 13, 2013 

 

Newton Tedder 

US EPA– (OEP06‐4) 

5 Post Office Square – Suite 100 

Boston, MA  02109‐3912 

 

RE: 2013 Draft New Hampshire Small MS4 Permit 

 

Dear Mr. Tedder,  

 

The Nashua River Watershed Association (NRWA) is writing to express support 

for the EPA’s 2013 Draft New Hampshire Small MS4 Permit.  NRWA’s Water 

Monitoring Program has been routinely collecting data on water quality from streams and 

rivers in New Hampshire and Massachusetts for the past 20 years. The data have clearly 

demonstrated the damaging effects stormwater runoff has on water quality.  Bacteria 

levels spike, water clarity declines, and temperatures rise in critical cold water fisheries. 

A marked decline in water quality is always evident immediately after a storm, and the 

effects can linger for several days.  

 

It is because of this that the NRWA supports the Draft NH Small MS4 Permit, 

with the hope that the improvements in stormwater treatment practices will halt the 

degradation of streams and rivers throughout New Hampshire. 

 

Thank you for allowing us to comment on this draft permit. 

 

Sincerely, 

 
Martha Morgan 

Water Programs Director  
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August 15, 2013 
 
Newton Tedder 
US EPA—Region 1 
5 Post Office Square, Suite 100, Mail Code—OEP06-4  
Boston, MA 02109-3912 
 
RE: Comments on NH Small MS4 Draft General Permit 
 
The Massachusetts Coalition for Water Resources Stewardship (MCWRS) 
appreciates the opportunity to comment on the Draft Small MS4 permit for New 
Hampshire. We understand that the US Environmental Protection Agency (EPA) 
intends to issue a draft permit for Massachusetts communities, which is very similar 
to New Hampshire’s; therefore, our comments are relevant. We want to provide EPA 
with these comments not only to improve the permit for New Hampshire 
communities, but to also ensure the requirements are reasonable and sustainable for 
Massachusetts communities when the draft permit is issued in our state.  
 
MCWRS is a nonprofit organization committed to promoting watershed-based 
policies and regulations that effectively manage and conserve water resources. 
MCWRS is unique in its focus on protecting municipalities’ interests in an ever 
changing regulatory environment. We promote using scientifically based, fiscally 
responsible approaches to realize environmental and community goals. Members 
include municipalities; public agencies that transport and treat drinking water, 
wastewater and stormwater; quasi-government agencies; and private organizations 
whose members are committed to the principles of stewardship and sustainability in 
protecting the environment and public health. 
 
General Comments: 
 
• While the goal of the Clean Water Act is laudable and MCWRS fully 
supports the goal, MCWRS considers the requirements in the Small MS4 permit 
burdensome and some will not achieve the goal of clean water.  
 
• The schedules set forth in the draft permit are not reasonable or feasible when 
considered in the context of municipal realities. For instance, the 5 year timeframe 
for completing the required Best Management Practices (BMPs) is unreasonable.  
 
• The permit, as drafted, would create a significant administrative burden for 
municipalities that would detract from their ability to provide direct benefits to water  
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quality through such concrete activities as increased street sweeping, increased catch basin 
cleaning and removal of illicit discharges. This permit’s burden needs to be considered along 
with CSO, CMOM and other regulatory requirements.  

 
• Many of the deadlines provided in the draft permit do not allow sufficient time to allocate 

funding within set municipal budget cycles to complete the tasks required. Creating a 
separate fund for stormwater adds significantly more time. Without a stormwater utility, 
many municipalities simply do not have enough money. No item in the permit should be 
required to be completed during the first permit year.  

 
• The draft permit would require compliance with Total Maximum Daily Load (TMDL) 

immediately, or no later than the date set forth in the TMDL. This approach is not consistent 
with the CWA provisions relating to the MS4 general permit and would likely result in 
immediate non-compliance upon issuance of the permit.  

 
• The draft permit holds the MS4 permittee liable for illegal acts/discharges from a third party, 

such as individuals, industries, neighboring municipalities, and state or federal agencies. The 
permit should be modified or clarified not to hold the permittee liable for the third party  
stormwater contributions.  

 
• New and additional stormwater flow to impaired waters regardless of concentration would be 

prohibited under this draft permit. This requirement presumes that the added discharge 
causes or increases the impairment without any sampling or confirmation of the possible 
impairment.  

 
• How will EPA to credit municipalities for stormwater BMPs that have already been 

installed? 
 
Section-Specific Comments:  
 
Section 2.1 Water Quality Based Effluent Limitations and 2.1.1 Requirement to Meet 
Water Quality Standards: Section 2.1 (page 13) states that “Pursuant to Clean Water Act 
Section 402(p)(3)(B)(iii), this permit includes provisions to ensure that discharges from the 
permittee’s small MS4 do not cause or contribute to exceedances of water quality standards…”.  
The cited section of the Clean Water Act makes no mention of water quality standards.  Instead, 
it establishes Maximum Extent Practicable (MEP) as the standard to which pollutants must be 
removed from municipal MS4s. The language in section 402(p)(3)(B)(iii) of the Act is clear that 
MEP governs pollution control requirements for municipal stormwater  discharges. Section 
402(p)(3)(B)(iii) of the Act states that controls to reduce the discharge of pollutants to the MEP 
include management practices, control techniques and systems, design and engineering methods, 
and such other provisions as the Administrator determines appropriate for the control of 
pollutants. The “such other provisions” clause is within the broader context of the MEP standard, 
not separate from it as EPA tries to imply. The proper wording throughout the permit that would 
be consistent with the Act would be for the permittee to meet water quality standards to the 
maximum extent practicable. For Congress to bother to include such language in the Act is clear 
and unassailable evidence that lawmakers understood that there are limitations in the ability of 
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municipalities to meet water quality standards in stormwater discharges. These limitations are 
spelled out in the statutory standard of MEP applied only to municipal stormwater discharges.  
NPDES stormwater permits for municipalities will continue to be contentious as long as EPA 
refuses to recognize that the MEP standard applies as the only mandate for pollutant removal 
from MS4s. Water quality standards and TMDL waste load allocations may be goals but are not 
the required standards that must be achieved in municipal stormwater.  

Section 2.2.2 Discharge to an Impaired Water without an Approved TMDL: This section is 
particularly onerous and potentially very expensive. It is also open-ended as far as what EPA and 
NH DES can require. This type of uncertainty is unacceptable for communities that have to be 
able to plan and budget resources. It should be the responsibility of EPA and the state regulatory 
agency to evaluate and identify sources of impairments. This language should be removed from 
the permit.  
 
Section 2.2.4 and Appendix H Discharges to Chloride-Impaired Waters: The state should 
implement a statewide training, certification, and salt usage reporting program for commercial 
salt applicators. This requirement should not rest on municipalities independently. The 
requirements of the permittees in this section are excessively burdensome and an inappropriate 
delegation of responsibility. It is not appropriate for EPA to use the General Permit to mandate 
that a municipality acquire information about the source of the chloride impairment.  
 
The remainder of the Chloride Impaired Water program described in this draft permit includes 
requirements for non-municipal entities to conform to specific application rates, to calibrate 
application equipment, to cover their piles, and a requirement to educate those entities on best 
management practices for deicing materials. This is a significant enforcement burden.  
The TMDL, not the General Permit, should specify the corrective actions necessary and this 
section should be removed.  
 
Section 2.3.2 Public Education and Outreach: While EPA provides more time to conduct the 
public education program in this draft of the permit, it is important to keep in mind that current 
studies show that the majority of the public does not understand how stormwater can become 
polluted and how it can contribute to water quality issues. Most of the public still believes that 
catchbasins in their roads transport stormwater to a treatment facility prior to discharge. In 
addition, most people do not understand the concept of a watershed, or the concepts related to the 
water cycle (rainfall, runoff, infiltration, and evapotranspiration). A significant amount of 
awareness-raising must be done across the United States prior to an individual community 
education/outreach campaign in order to truly stimulate behavior changes in the general public. 
Many municipalities see a large influx of visitors during the tourist season and thus education 
must extend well beyond the immediate locality to be truly effective.  
 
The MCWRS supports the requirements to provide public education materials related to the four 
sectors identified in the General Permit, however it is beyond any individual municipality’s 
means to conduct a truly meaningful effective campaign. A national education program, such as 
that promoted by Keep America Beautiful in the 1970’s, could provide a consistent and 
transferable message that regulated MS4s could use in developing further promotional materials.  
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At a minimum, EPA should provide a template or umbrella program for education of  
stormwater issues that each municipality could modify to be specific to the municipality’s 
waters. Engaging a public relations firm to identify messages that can be effective is a lengthy 
and expensive process that should not be imposed upon smaller communities or single cities. It 
will likely take any party at least 6 months to identify a target audience and message, and 
develop an evaluation protocol. EPA is in a better position to create and evaluate the 
effectiveness of any public education messages. Any stormwater education initiatives need to be 
properly funded and appropriately broad in reach. 
 
2.3.4 Illicit Discharge Detection and Elimination Program:  
 
2.3.4.4 a through e: This Sanitary Sewer Overflow reporting requirement is redundant and 
should be removed from the Small MS4 permit. Most municipalities are already required to 
report on overflows and removal and measures to address them as part of their NPDES permits 
for wastewater treatment plants.  
 
2.3.4.6 System mapping: The required mapping elements include indication of all use 
impairments as identified in the state’s most current 303(d) list. This information is complex and 
cannot all be displayed on a map in a manner that is legible without significant effort. We 
respectfully request clarification on the intent of this requirement, so it may be properly and 
reasonably addressed by municipalities.  
 
2.3.6.8 Directly Connected Impervious Area: The requirement to complete an inventory and 
prioritization of MS4-owned property and infrastructure that may have the potential to be 
retrofitted is a burdensome and inappropriate requirement for most municipalities, many that 
own significant acreage. To comply would be costly and expend funds that would be better spent 
on already identified stormwater treatment infrastructure needs and operational activities. 
Retrofits should be applied as corrective measures for areas that are already impaired from 
polluted stormwater runoff, or as opportunistic when a property is already planned for 
redevelopment. This requirement should be removed from the General Permit.  
 
Appendix E Notice of Intent:  
 
The suggested form provided by EPA in Appendix E requires that information related to the 
2003 SWMP be provided. Many municipalities already submit annual reports providing the 
requested information, and the requirement is administratively duplicative and wasteful of scarce 
municipal resources. In addition, the NOI requires that dates and responsible parties and 
description of BMPs associated with the SWMP be submitted with the NOI. The  
NOI is due within 90 days of the effective date of the permit. Municipal SWMPs may not be due 
to be completed beyond the 90 days, so the NOI could effectively shorten the SWMP deadlines. 
We request that the requirements to provide 2003 information and new SWMP information as 
part of the NOI be removed.  
 
The MCWRS appreciates the opportunity to comment on New Hampshire’s Draft Small MS4 
General Permit. We urge EPA to consider modifications to the permit that will make it more 
sustainable and reasonable for municipalities.  
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Sincerely, 

 
Philip D. Guerin, President 
 
Cc: MCWRS Board of Directors and Members 
 Great Bay Municipal Coalition 



Hi Newton, 
 
Thank you for your response. In addition to considering method 8270 for PAH analysis, please consider 
method 625 (which is an approved method in 40CRF136). Method 625 is referenced in method 610 so it 
appears the major difference is that method 625 encompasses compounds beyond just PAHs.  
 
Thank you, 
Jenn  
 
Jennifer Jurta 
Account Manager 
 

Eastern Analytical, Inc. | An Employee Owned Small Business 
professional laboratory and drilling services 
 

25 Chenell Drive | Concord, NH 03301 
P: (800) 287-0525 | F: (603) 228-4591 
D: (603) 410-3881 
www.eailabs.com 
 
We’re with you every step of the way! 

 

http://www.eailabs.com/
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Proposed New Hampshire Small MS4 General Permit –  

Comments of the New Hampshire Stormwater Coalition 
 

The New Hampshire Stormwater Coalition (“the Coalition”) represents 20 small municipal 

separate storm sewer systems (MS4s) communities throughout the state of New Hampshire who 

are directly affected by the proposed Small MS4 General Permit (“Draft Permit”).  For the 

reasons stated below, the Coalition objects to this permit action as technically and legally flawed 

and requests that various provisions of the Draft Permit either be withdrawn or modified, 

consistent with these comments.  

 

Reservation of Rights for Supplemental Submission 

 

A number of requirements contained in the proposed permit are confusing and require further 

clarification to allow for the submission of comments.  Coalition members have included 

questions regarding the draft permit requirements on many issues.  With respect to these general 

comments, the Coalition and its individual members require clarification on the following 

questions: 

 

 Whether Response Plans (Draft Permit Part 2.2.2)  submitted by permittees will be 

subject to the public comment process; 

 Whether once applicable TMDLs are updated, the requirements of the new TMDL will 

replace those found in Appendix F of the Draft Permit;   

 Whether a reasonable potential analysis will be conducted to show more restrictive limits 

are necessary; and, 

 The extent to which the state‟s Stormwater Manual establishes minimum requirements or 

the presumed approaches that are needed to ensure compliance with this draft permit. 

 

When the Coalition and/or its individual members receives EPA‟s response to these matters (and 

other questions raised in the individual comment letters), the Coalition intends to supplement 

these preliminary comments if necessary.  

 

Procedural Issues and Objections 

 

1. The Draft Permit Requirements Should Not Be More Stringent than the Existing 

Permit Requirements Pending EPA’s Adoption of Revised Small MS4 Program 

Regulations 

 

Since the issuance of the New Hampshire small MS4 general permit in 2003 (“2003 General 

Permit”), there has been no change in federal regulations applicable to small MS4s.  EPA‟s 

regulation at 40 C.F.R. § 122.37 states that “EPA will evaluate the small MS4 regulations at §§ 
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122.32 through 122.36 and § 123.36 of this chapter after December 10, 2012 and make any 

necessary revisions.”  Furthermore, EPA‟s regulations specifically provide: 

 

EPA strongly recommends that until evaluation of the storm water program in § 

122.37, no additional requirements beyond the minimum control measures be 

imposed on regulated small MS4s without the agreement of the operator of the 

affected small MS4, except where an approved TMDL or equivalent analysis 

provides adequate information to develop more specific measures to protect water 

quality. 

 

40 C.F.R. § 122.34(e).  It is highly unusual for EPA to promulgate a regulation codifying that 

additional requirements should not be imposed,
1
 and, as such, substantial weight must be 

provided to such position.  As explained by EPA, “[t]his approach addresses the concern for 

protecting water resources from the threat posed by storm water discharges with the important 

qualification that there must be adequate information on the watershed or a specific site as a 

basis for requiring tailored storm water controls beyond the minimum control measures.”  64 

Fed. Reg. 68,788 (Dec. 8, 1999).  For this very reason it was particularly inappropriate for EPA 

to base the need for new permit requirements or expanded coverage of small communities on 

presumptions that MS4s are causing or contributing to the impairment, as occurred extensively 

through EPA‟s Draft Permit.  Presumptions do not constitute “adequate information” and 

certainly do not provide a basis to conclude that expanded MS4 regulation is necessary to ensure 

adequate environmental protection. 

 

The changes in the Draft Permit (from the pre-existing 2003 General Permit) go far beyond that 

set forth in § 122.34(e).  The number of pages addressing New Hampshire Cities/Towns in the 

2003 General Permit was a total of 33 pages of the 56 page permit.
 2
  In contrast, the Draft 

Permit contains an incredible 202 pages (i.e., a six hundred percent increase) of the 217 page 

document that would apply to New Hampshire Cities/Towns.
3
  This increase is not the byproduct 

                                                            
1 In fact, the Coalition has been unable to identify any other EPA regulation under the NPDES program or other 

environmental programs that has gone to such extremes.  

 
2 The 2003 General Permit contained the following 33 pages applicable to New Hampshire MS4s (of which 12 

pages were Endangered Species Act guidance):   

• Upfront verbiage/authorization (2 pp) 

• Part 1 General Requirements (6 pp) 

• Part 3 NH Small MS4 (6 pp) 

• Part VI – Standard Permit Conditions. (4 pp) 

• Part VI – Definitions (3 pp) 

• Addendum A – ESA (12 pp) 

 
3 The Draft Permit contains 202 pages applicable to New Hampshire MS4s which includes:  

• Upfront verbiage/TOC (3 pp) 

• Part 1 - General Requirements (9 pp) 
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of a new “TMDL or equivalent” analysis that is justified based on case-specific considerations.
4
  

This 600% increase in pages of permitting requirements is clearly in contravention of the 

standard set forth in 40 C.F.R. § 122.34(e).
5
   

                                                                                                                                                                                                
• Part 2 - Non-Numeric Effluent Limitations (38 pp) 

• Part 3 - Additional State Requirements (2 pp) 

• Part 4 - Program, Evaluation, Record Keeping and Reporting (4 pp) 

• Appendix A – Definitions (6 pp) 

• Appendix B – Standard Permit Conditions (10 pp) 

• Appendix C – ESA Guidance (12 pp) 

• Appendix D – Historic Properties Preservation Procedures (5 pp) 

• Appendix E – NOI Form (14 pp) 

• Appendix F – Requirements for Approved TMDLs (73 pp) 

• Appendix G - Monitoring Requirements for Discharges to Impaired Waters (2 pp) 

• Appendix H – Requirements Pertaining to Nitrogen-Impaired Waters in the Great Bay Estuary and 

Chloride-Impaired Waters (20 pp) 

 

In addition, Section 2.3.6.3 of the Draft Permit purports to incorporate by reference requirements in the New 

Hampshire Stormwater Manual, a document several hundred pages in length.   

 
4 EPA acknowledges, for example, that the Draft Permit contains an entirely different approach: 

 

EPA also agrees with the comment . . . that the approach to stormwater management in MS4s 

required under this [2013] permit [is so significant that it] may require a “paradigm shift” in many 

communities. . . . Low impact design, green infrastructure and other approaches encouraged and 

required by the permit treat rain as a resource – an entirely different approach that may require a 

paradigm shift among both the public and public works personnel.   

 

Fact Sheet, at 35; see also id. at 86 (“EPA expects that most if not all permittees will need to revise and update 

aspects of their programs to meet the requirements of this permit.”); id. (“The revision and updating of existing 

IDDE programs will be necessary because this permit requires the implementation of a far more detailed and 

thorough IDDE program than that adopted by most communities.  EPA has prescribed these detailed requirements . . 

. . ” ); id. at 87 (“EPA is requiring a number of elements that go beyond the level of program commonly adopted 

under the MS4-2003.”); id. at 120 (“EPA agrees that the SWPPP requirements applicable to maintenance garages, 

public works facilities, transfer stations and other waste handling facilities are significantly more complex than 

previously required and reasonably require additional time to develop.”); id. at 125 (“EPA has determined . . . than 

an extensive IDDE program, going beyond the targeted areas that have typically been a focus, is to be a priority 

under this reissued permit.”); id. at 143 (“The reissued permit is specifically intended to set higher standards and 

increase EPA‟s ability to track activities under the SEMPs.”); id. at 144 (“EPA recognizes that the reissued permit 

takes an approach that is both more detailed and more protective than the MS4-2003.”).   

  

Furthermore, while the regulated community and EPA can debate whether EPA cost-estimates are artificially low, at 

a minimum, it is readily acknowledged by EPA that the annual costs to implement the draft MS4 requirements will 

range from $106,000 to $1,149,000 per year in 2010 dollars.  Id. at 149.  This does not include EPA‟s breakdown of 

monitoring costs per outfall, which is set forth in Table II.B.4 on page 159 of the Fact Sheet.  As reflected in Table 

II.B.1 on page 151 of the Fact Sheet, these costs significantly exceed costs under the 2003 General Permit.  As 

concluded by EPA, “EPA recognizes that compliance with this permit will require substantial investment by 

permittees to reduce the discharge of pollutants from their system . . . .”  Id. at 148.    

 
5 While there are a number of things that various EPA personnel would like to see established as new regulatory 

requirements in the forthcoming MS4 rulemaking, the New Hampshire small MS4 general permit is not the 

appropriate vehicle for establishing such new requirements. 
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EPA purports to justify this approach by claiming that the “small MS4 permit from its inception 

was intended to be iterative in nature, with increasingly stringent requirements as permits are 

reissued.”  EPA totally ignores its own regulation which states the very opposite is intended to 

occur unless specific analyses confirm the need for more restrictive requirements.  As stated in 

Leather  Industries v. EPA, 40 F.3d 392 (D.C. Cir. 1994), the Clean Water Act (“CWA”) “does 

not give EPA blanket, one way ratchet authority to tighten standards.”  As discussed above, it is 

extremely unusual for an EPA regulation to specify that requirements in reissued permits should 

not be more stringent except upon the existence of specific conditions.  Supra, at n.1.  Yet EPA 

acts as if 40 C.F.R. §§ 122.34 and 122.37 do not exist.  As provided by these regulations, now is 

not the time to start imposing a “paradigm shift” based on presumptions of impairment 

contributions from MS4 communities.  These circumstances are not TMDLs or an equivalent 

analysis.   

 

To impose additional requirements under the existing rules, EPA must produce an analysis to 

show where the MS4 communities are documented to be a significant component of any alleged 

impairments.  The CWA and implementing regulations do not allow EPA to simply presume a 

source is significant such that reductions must be mandated via a permit (see, e.g., 40 C.F.R. § 

122.44(d) requiring EPA to complete a “reasonable potential” analysis to justify the imposition 

of more restrictive water quality-based requirements).  Thus, the permit should remain the same 

(with some limited exceptions) pending EPA‟s re-evaluation of the MS4 rules and completion of 

the necessary analyses. 

 

2. The Draft Permit Attempts to Restrict Municipalities’ Flexibility in Designing an 

MS4 Program Tailored to Its Needs and Conditions  

 

The Draft Permit contains an approach that significantly decreases the inherent flexibility that 

municipalities are intended to have under the MS4 program.  The requirements in the Draft 

Permit are essentially a one-size fits all approach that EPA is unilaterally dictating to the 

regulated community.  EPA acknowledges the effect of its new permitting approach: 

However, EPA has found that the extremely flexible approach embodied in the 

MS4-2003 had a number of negative consequences. . . .  The reissued permit is 

specifically intended to set higher standards and increase EPA‟s ability to track 

activities under the SEMPs, consistent with the national approach
6
 as stormwater 

permits are issued. 

                                                            
6 As the regulated community is still awaiting EPA‟s promulgation of the MS4 regulations, there is no new national 

approach.  Based upon EPA‟s failure to meet the schedule for the proposal of new national stormwater regulations, 

it is likely that the final regulations will not be released in December 2014 as original thought.  EPA is in the midst 

of negotiating a new schedule.  Accordingly, any purported new approach is illegal without the requisite due process 

rulemaking. 
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Fact Sheet, at 143. 

Municipalities, however, are intended to be provided significant flexibility in the development of 

an MS4 program and should not be subjected to a “one size fits all” approach.  Moreover, EPA 

lacks authority to dictate, through NPDES permits, the means by which compliance is achieved.  

Iowa League of Cities v. EPA, 711 F. 3d 844 (8th Cir. 2013).  The intent is for the municipality 

to develop a program based upon its specific needs and the actual conditions causing excessive 

runoff of a pollutant of concern.  See, e.g., 40 C.F.R. § 122.34(e).  Such conclusions are clearly 

reflected by, amongst other things, EPA‟s preamble statement in the promulgation of the Phase II 

MS4 regulations: 

EPA has intentionally not provided a precise definition of MEP to allow 

maximum flexibility in MS4 permitting.  MS4s need the flexibility to optimize 

reductions in storm water pollutants on a location-by-location basis. 

64 Fed. Reg. 68,754 (Dec. 8, 1999) (emphasis added). 

Moreover, at this time, there are scant MS4 regulations.  As EPA is currently in the process of 

developing proposed regulations, the current MS4 regulations, as described by EPA, provide 

municipalities a great degree of flexibility to tailor the MS4 program to their site-specific needs.  

If mandatory requirements are to be established, EPA has made it clear that rulemaking is 

required:  

 

EPA disagrees with the notion that this regulation, which addressed permit 

application requirements, should create mandatory permit requirements which 

may have no legitimate application to a particular municipality.  The whole point 

of the permit scheme for these discharges is to avoid inflexibility in the types and 

levels of control.  Further, to the degree that such mandatory requirements may be 

appropriate, these requirements should be established under the authority of 

section 402(p)(6) of the CWA and not in this rulemaking, which addresses permit 

application requirements.  

55 Fed. Reg. 47,990, 48,053 (Nov. 16, 1990).  

 

Instead of EPA dictating what all MS4 communities must do, it is clear that the program is 

intended to allow the municipality to tailor the program based upon its perceived needs and 

professional judgment:     

 

Permits for different municipalities will place different emphasis on controlling 

various components of discharges from municipal storm sewers. For example, the 

potential for cross-connections (such as municipal sewage or industrial process 

wastewater discharges to a municipal separate storm sewer) is generally expected 
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to be greater in municipalities with older developed areas. On the other hand, 

municipalities with larger areas of new development will have a greater 

opportunity to focus controls to reduce pollutants in storm water generated by the 

area after it is developed, discharges from construction sites, and other planning 

activities. 

 

Id.  Consistent with the letter and intent of the MS4 regulations, the permit should provide 

significant additional flexibility to New Hampshire MS4 communities to reflect only case 

specific circumstances necessitating more intense methods.
7
  The program should not be creating 

broad presumptions of significant contributions to alleged impairment problems or creating new 

requirements to undertake detailed studies based on triggers that nowhere appear in state or 

federal law (e.g., a single instream measurement of bacteria above the state‟s standard).  These 

universally applicable changes and new permit requirements constitute unlawful rule 

amendments because they are not based on case-specific facts.  These amendments should 

therefore be withdrawn. 

 

3. Determining MEP Requirements is an Iterative Process Ultimately Providing for 

Compliance With WQS; Not a Program that Demands Immediate Compliance  

 

The Draft Permit is based upon the legal standard that “pollutant discharge be reduced to the 

maximum extent practicable and not cause or contribute to an exceedance of water quality 

standards.”  Fact Sheet, at 117.  This, however, is the wrong legal standard applicable to MS4s, 

let alone small MS4s, which are intended to be treated in less restrictive more flexible manner.  

See CWA § 402(p).  The “shall not cause or contribute” standard is only applicable to new 

discharges to impaired waters (40 C.F.R. § 122.4(i)) and an MS4 discharge is certainly not a 

“new” discharge.  Stormwater abatement is to be required “to the extent necessary to mitigate 

impacts on water quality.”  CWA § 402(p)(5).  EPA is not authorized, via the permit process, to 

create new regulatory obligations or amend those established by statute.  This permit must be 

withdrawn or amended to allow application of the correct regulatory standards.   

 

Likewise, while a permit may contain some controls associated with progress towards attainment 

of water quality standards, it should not require compliance with water quality standards at this 

time, nor hold the permittee liable for “causing or contributing to an exceedance of water quality 

standards.”  As EPA explained in the MS4 rulemaking: 

 

                                                            
7 See also 55 Fed. Reg. 47,990, 48,001 (Nov. 16, 1990) (“EPA notes that each municipal program will be tailored to 

the conditions in that city.”); id. at 48,052 (“[A]pplicants should be given the opportunity to identify and propose the 

components of the program that they believe are appropriate for first preventing or controlling discharges of 

pollutants.”); id. (“Flexibility in developing permit conditions will be encouraged . . . . ”). 
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At this time, EPA determines that water quality-based controls, implemented 

through the iterative processes described today are appropriate for the control of 

such pollutants and will result in reasonable further progress towards attainment 

of water quality standards. 

64 Fed. Reg. 68,731 (Dec. 8, 1999).  Particularly for those MS4 communities now being subject 

to MS4 permitting for the first time, immediate compliance with water quality standards is not 

appropriate, nor legally required.  Even communities with preexisting MS4 permits will need 

additional time for compliance with water quality standards.
8
  EPA explained:   

 

EPA envisions application of the MEP standard as an iterative process. MEP 

should continually adapt to current conditions and BMP effectiveness and should 

strive to attain water quality standards. Successive iterations of the mix of BMPs 

and measurable goals will be driven by the objective of assuring maintenance of 

water quality standards. If, after implementing the six minimum control measures 

there is still water quality impairment associated with discharges from the MS4, 

after successive permit terms the permittee will need to expand or better tailor its 

BMPs within the scope of the six minimum control measures for each subsequent 

permit. EPA envisions that this process may take two to three permit terms. 

64 Fed. Reg. 68,754 (Dec. 8, 1999) (emphasis added).   

 

In October 2011, EPA as the NPDES permitting authority, issued an MS4 permit in the District 

of Columbia.  In responding to comments and explaining its permitting decision, EPA 

specifically recognized the legal standard applicable to MS4 permitting as an iterative permitting 

process and that the existing permit would be a step toward ultimately achieving water quality 

standard objectives.  Citing, amongst other things, the preamble statements (referenced above), 

EPA‟s response to comments specifically recognized that compliance with water quality 

standards is not required at this time: 

 

Section 301(b)(1)(C) of the CWA, 33 U.S.C. § 1311(b)(1)(C), requires the 

achievement of limitations, including those necessary to meet applicable water 

quality standards (WQS).  Section 402(p)(3)(B) of the CWA, 33 U.S.C. § 

1342(p)(3)(B)(iii), provides that Permits for discharges from municipal storm 

sewers „shall require controls to reduce the discharge of pollutants to the maximum 

                                                            
8 The draft MS4 fact sheet recognizes that municipalities cannot reasonably be expected to meet water quality 

standards at this permitting juncture.  See, e.g., Fact Sheet, at 49 (“EPA is also aware that many permittees, 

especially those in highly urbanized areas, likely will be challenged to attain all applicable water quality standards 

within this MS4 permit cycle.”); id., at 50 (“EPA has long recognized that it may take decades or longer to address 

the water quality impacts of existing municipal stormwater discharges.  See EPA‟s Preamble to the Phase II 

regulations, 64 Fed. Reg. 687822 (Dec. 8, 1999).”).  
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extent practicable, including management practices, control techniques and system, 

design and engineering methods, and such other provisions as the Administrator or 

the State determines appropriate for the control of such pollutants.‟  When read 

together, these two sections suggest that municipal sources control their 

discharges to the MEP, with the ultimate achievement of WQS which is expected to 

occur over several permit cycles.  This is consistent with the construct of EPA‟s 

Final Phase II Stormwater Rule, National Pollutant Discharge Elimination System 

– Regulations for Revision of the Water Pollution Control Program Addressing 

Stormwater Discharge, 64 Fed. Reg. 68722, 68731 (Dec. 8, 1999) [website 

reference omitted].  („At this time, EPA determines that water quality-based 

controls, implemented through the iterative process described today are 

appropriate for the control of such pollutants and will result in reasonable further 

progress towards attainment of water quality standards. . . . ‟); id. at 68753 („EPA 

envisions application of the MEP standards as an iterative process.‟); id. at 68754 

(„EPA also believes the iterative approach toward attainment of water quality 

standards represents a reasonable interpretation of CWA section 

402(p)(3)(B)(iii).‟). 

 

USEPA, Responsiveness Summary, National Pollutant Discharge Elimination System (NPDES) 

Permit Renewal for Government of the District of Columbia, at 65 (emphasis added).  As such, 

“EPA acknowledges that such standards [i.e., water quality standards] attainment may not occur 

in its entirety during this Permit cycle.”  Id. at 80.  Accordingly, EPA included a condition in the 

DC NPDES permit specifically recognizing that water quality standards and wasteload 

allocations (developed as part of a TMDL) would be achieved as part of the iterative process.
9
   

In contrast to the EPA-recognized legal standard, the Draft Permit imposes liability on the 

permittees for failure to meet water quality standards immediately.  Section 2.1 of the draft MS4 

permit provides, in part:   

 

3.1.1 Water Quality Based Effluent Limitations  

 

Pursuant to Clean Water Act 402(p)(3)(B)(iii), this permit includes provisions to 

ensure that discharges from the permittee‟s small MS4 do not cause or contribute 

                                                            
9 Section 4.1 of the EPA-issued permit provides: 

 

Compliance with the performance standards and provisions contained in Parts 2 through 8 of this 

Permit shall constitute adequate progress toward compliance with DCWQS and WLAs for this 

Permit term. 

NPDES Permit issued by USEPA to Government of the District of Columbia, NPDES Permit No. DC000021, (Oct. 

21, 2011) at 6, ¶ 4.1.   
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to an exceedance of water quality standards, in addition to requirements to reduce 

the discharge of pollutants to the maximum extent practicable. The requirements 

found in this Part and Part 2.2 constitutes the water quality based effluent limits of 

this permit. Requirements to reduce the discharge of pollutants to the maximum 

extent practicable are set forth in Part 2.3.  

3.1.2 Requirement to Meet Water Quality Standards  

 

a. Discharges shall not cause or contribute to an exceedance of applicable water 

quality standards (including numeric and narrative water quality criteria) for 

the receiving water. Applicable water quality standards are the State standards 

that have been federally approved as of the effective date of this permit. 

 

Draft Permit, at 13.
10

  Such provisions are not authorized by the adopted NPDES rules or the 

statutory language.  Consistent with the applicable legal interpretation, NPDES permit conditions 

imposing liability upon a failure to meet water quality standards should be deleted.   

4. The Draft Permit Should Not Require Immediate Compliance with TMDLs but 

Instead Should Provide an Iterative Process 

 

TMDLs are merely one means of implementing a water quality standard.  According to 

EPA, a wasteload allocation (“WLA”) derived from a TMDL “constitute[s] a type of 

water quality-based effluent limitation.”  40 C.F.R. § 130.2(h).
11

  A case specific water 

quality-based effluent limit may also be derived under the procedures specified in 40 

C.F.R. § 122.44(d). 

As the juxtaposition of MEP and CWA water quality requirements, as discussed above, 

provides for an iterative process over several rounds of MS4 permitting for meeting water 

quality standards, such iterative process is equally applicable to those requirements set 

forth in TMDLs.  This is not to say that TMDL requirements are ignored.  Where an 

approved TMDL provides adequate information to develop more specific measures to 

protect water quality, then measures can start to be developed and implemented with the 

ultimate goal, similar to any other water quality standard, of attainment of that standard 

through the iterative process.  Nonetheless, the process is iterative, not immediate as the 

degree of and effectiveness of MS4 controls is not apparent. 

                                                            
10 See also Fact Sheet, at 50 (“Even where a permittee is in compliance with the requirements of Part 2.2 of the 

permit, it may still be in violation of Part 2.1.1 of the permit if its discharge causes or contributes to an exceedance 

of water quality standards.”). 

 
11 See also 64 Fed. Reg. 68,789 (1999) (“The development and implementation of total maximum daily loads 

(TMDLs) provide a link between water quality standards and effluent limitations.”). 
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In fact, it was that type of approach that was approved in Tualatin Riverkeepers v. Or. Dep't of 

Envtl. Quality, 235 Ore. App. 132, 146-148 (Or. Ct. App. 2010).  In Tualatin, the court 

specifically endorsed the adaptive management approach of implementing MEP in making 

progress toward achieving the WLA: 

The permits provide in the "adaptive management" section that, "[w]here TMDL 

wasteload allocations have been established for pollutant parameters associated 

with the permittee's [municipal separate storm sewer system] discharges, the 

permittee must use the estimated pollutant load reductions (benchmarks) 

established in the [storm water management plan] to guide the adaptive 

management process." Furthermore, they include a section that specifically 

addresses the TMDL wasteload allocations. The section is intended to "ensure 

pollutant discharges for those parameters listed in the TMDL are reduced to the 

[maximum extent practicable]. Adequate progress toward achieving assigned 

wasteload allocations * * * will be demonstrated through the implementation of 

best management practices that are targeted at TMDL-related pollutants.
12

 

The Draft Permit, however, in contrast, would require compliance with the TMDL immediately, 

or no later than the date set forth in the TMDL.  Such approach is inconsistent with the CWA 

provisions governing MS4 programs as well as the adopted rules.  The TMDL requirements in 

the Draft Permit should be modified to provide an iterative process associated with compliance 

with TMDLs, not to create immediate non-compliance. 

 

5. Liability May Not Be Imposed for “Contributing” to a Violation; It May Only Be 

Imposed for “Causing” a Violation 

 

In addition to the concern, discussed above, regarding the Draft Permit imposing liability upon 

the permittee for violation of a water quality standard, the Draft Permit exacerbates liability 

concerns by purporting to impose liability on a permittee that “contributes” to a violation, even if 

the violation is not caused by the permittee.  While the standard “or contributes” may be 

appropriate when EPA is undertaking the “reasonable potential” evaluation and determining 

whether or not a water quality-based limit should be included, it is not an appropriate standard 

for imposing liability upon the permittee and does not define the degree of pollutant reduction 

that must be achieved.  Again, attempting to impose a “cause or contribute” prohibition 

constitutes an illegal amendment to the adopted rules and is contrary to the CWA (e.g., Section 

301(b)(1)(C) only allows imposition of more restrictive limits as “necessary” to achieve 

applicable standards; accord 40 C.F.R. § 122.44(d)). 

 

                                                            
12 Tualatin, 235 Ore. App. at 147.  
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Case law has specifically determined that liability can only be imposed for “causing” a violation, 

not for “contributing” to a violation.  See Nat’l Ass’n of Metal Finishers v. EPA, 719 F.2d 624 

(D.C. Cir. 1983).
13

  The prohibition against “contributing” to a water quality violation should be 

deleted from the draft permit as it is inconsistent with the statute and implementing regulations.  

 

6. It is Improper to Impose Additional Requirements on MS4s after the Final Permit 

has been Issued Without Following the Proper Procedural Steps   

 

Part 3.1.2 of the Draft Permit provides for the potential automatic inclusion of additional 

requirements upon permittees without amendment of the permit or any further due process 

procedures.  This section provides: 

 

3.1.2 – If New Hampshire Department of Environmental Services (NH DES) 

determines that additional water quality certification requirements are necessary to 

protect water quality, it may require individual applicants to meet additional 

conditions to obtain or continue coverage under this permit. Any such conditions 

shall be supplied to the permittee in writing. Any required pollutant loading 

analysis and any designs for structural best management practices necessary to 

protect water quality shall be prepared by a civil or sanitary engineer registered in 

New Hampshire. 

See also Fact Sheet, at 25 (“The requirements include . . . provision for NHDES to add additional 

water quality certification requirements if necessary to protect water quality. . . .”).  This condition 

appears to be completely open-ended, as EPA acknowledges that “NHDES has not identified 

more specifically under what conditions or circumstances it would necessitate such additional 

requirements.”  Id. at 135. 

State certification, however, is not a continuous process.  A State gets to certify a preliminary 

draft or draft permit.  Neither CWA Section 401 nor EPA regulations, (see, e.g., 40 C.F.R. § 

124.53), provide a State the right to modify a state certification during the term of the permit to 

unilaterally impose new requirements upon the discharger.  Section 401(a)(1) provides, for 

example, that “[n]o license or permit shall be granted until the certification required by this 

                                                            
13 In response to the Nat’l Ass’n of Metal Finishers case, EPA amended its regulations stating:   

 

Finding that the definition did not require causation to establish liability, the court held that this 

approach contravened the intent of Congress:  “[W]e conclude that given the language and 

purpose of the [Clean Water] Act, an direct discharge [sic] cannot be liable under the prohibited 

discharge standard unless it is a cause of the POTW‟s permit violation or sludge problem” . . .  

 

50 Fed. Reg. 25,527 (June 19, 1985).   
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section has been obtained or has been waived as provided in the preceding sentence.”  It reflects 

that the certification is prior to the issuance of the permit, not afterwards.  

 

The regulations require that “State certifications shall be granted or denied within the reasonable 

time specified under paragraph (c)(3).”  40 C.F.R. § 124.53(d).  Moreover, the referenced 

subsection  (40 C.F.R. § 124.53(c)(3)) provides that a State will be deemed to waive its right to 

certify unless that right is exercised within a reasonable time not to exceed 60 days from the date 

the draft permit is mailed to the State.  As the draft permit had been provided to the State more 

than sixty days ago, the State no longer has a right to impose additional requirements through the 

permitting process. 

 

If a State is to impose conditions through a certification, it must clearly state what those 

conditions are: 

[C]ertifications have not always clearly stated exactly what conditions are 

necessary to comply with State law, and whether less stringent conditions would 

also satisfy State law.  The final regulations remedy these problems by requiring 

States to set forth in all cases the minimum terms and conditions which will be 

necessary to comply with applicable law. 

44 Fed. Reg. 32,880 (June 7, 1979).
14

   

 

Furthermore, EPA‟s regulations provide a process for modification of the NPDES permit based 

upon changed circumstances.  40 C.F.R. § 122.62.  It does not provide an open-ended provision 

for a State, once the permit has become effective to independently superimpose new 

requirements, whether water quality related or otherwise.  Such action would constitute a permit 

modification that must be subject to the applicable NPDES due process procedures.  

Consequently, Part 3.1.2 should be deleted.   

 

In addition, the draft permit also purports to allow EPA to superimpose additional requirements 

upon the permittee without following NPDES permit amendment procedures.  For example, 

section 2.3.4.8 of the draft permit provides that “EPA may at any time determine that a particular 

element is in fact applicable to the permittee and require the permittee to add it to the IDDE 

program.”  (emphasis added).  Either such provisions should be deleted from the permit or EPA 

should clarify that due process procedures apply to modification of the permittee‟s legal 

obligations under the permit and no such modifications will be applicable unless and until all 

administrative process and appeal rights are completed.   

                                                            
14 While this statement was made in the preamble to the proposed regulation, EPA indicated in the final rulemaking 

that it was relying on the rationale set forth in the June 7, 1979, proposal.  98 Fed. Reg. 33,413-14 (May 19, 1980). 

 



New Hampshire Stormwater Coalition‟s Comments   Page 13 of 49 

 

 

7. The Office of Management and Budget Must Provide Approval Pursuant to the 

Paperwork Reduction Act to the Large Reporting Burden Being Place on the 

Permittees Under the Draft Permit 

 

It appears that a huge additional reporting burden has been placed on the permittees.
15

  We 

question whether EPA has received OMB approval of all of the reporting burden being imposed 

through the permit pursuant to the Paperwork Reduction Act (“PRA”), 44 U.S.C. §§ 3501 et seq.  

For example, the extensive NOI form contained in Appendix E fails to reflect an OMB approval 

number, something that is typically included on EPA reporting forms when approval has been 

obtained.  

The fact sheet identifies the OMB approvals as being (1) OMB control number 20400086 for 

the NPDES permit application and (2) OMB control number 20400004 for monitoring reports.  

As this is not a permit application, but instead the imposition of permit requirements, the permit 

application approval is irrelevant.
16

  Furthermore, the OMB approval of the burden associated 

with the monitoring reports clearly does not address the significant burden that would be 

imposed upon the permittees through the Draft Permit.  There are extensive reporting burdens 

imposed upon the permittee that are not part of the monitoring report.  This includes, but is not 

limited to, the burden that would be imposed upon the permittee in meeting the Endangered 

Species Act (“ESA”) requirements set forth in the Draft Permit which would require the 

permittee  to document the results of  its determinations.
17

  We request that EPA remove all 

requirements in the permit which are not currently approved by OMB pursuant to the PRA.   

8. It is EPA’s Responsibility to Ensure that Endangered Species Act Requirements are 

Met; this Burden Cannot be Imposed on the Permittee 

 

Section 1.9.1 and Appendix C of the Draft Permit requires permittees to engage in a multi-step 

consultation process which imposes conditions that are not based upon the water-quality of the 

discharge (i.e., these are not effluent limitations or provisions designed to ensure effluent 

                                                            
15 See, e.g., Fact Sheet, at 136 (comment 5.0(ii) from City of  Portsmouth identifying “approximately 2,000 staff 

hours would be required to comply with the administrative components of the draft Permit such as tracking and 

annual reporting.”).   

 
16 See, e.g., 55 Fed. Reg. 47,990, 48,053 (Nov. 16, 1990) (reflecting that the permit application 

requirements are distinguished from the permitting requirements).  

17 Draft Permit Appendix C, at 3, 7. 
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limitation attainment).  This requirement is unprecedented and cannot be imposed on the 

permittees as it is EPA‟s duty, not the permittees.
18

 

 

EPA has not historically imposed conditions in an NPDES permit which makes the permittee 

responsible for compliance with ESA (16 U.S.C. §§ 1531 et seq.) requirements (e.g., Section 7 

consultations under 16 U.S.C. § 1536).  NPDES regulations do not make such an assessment part 

of the permit application or compliance process.  It is EPA‟s responsibility (not the permittee‟s) 

to ensure that NPDES permits comply with ESA requirements.  See 50 C.F.R. § 402.08 (“The 

ultimate responsibility for compliance with Section 7 remains with the Federal agency.”).  The 

CWA regulations specifically state that the ESA and its implementing regulations “require [that 

the EPA] Regional Administrator ensure, in consultation with the Secretary of Interior or 

Commerce, that any action authorized by EPA is not likely to jeopardize the continued existence 

of any endangered or threatened species or adversely affect its critical habitat.” 40 C.F.R. § 

122.49(c).  To the extent EPA had discretion to allow non-Federal parties to engage in section 7 

consultations, EPA made clear in its regulations that it would not use this discretion and instead 

retains sole responsibility to ensure all permits are in compliance with ESA requirements.  

Therefore, EPA should be undertaking any ESA activities prior to issuing the NPDES permit and 

any attempt to delegate that responsibility is contrary to the ESA and the implementing rules. 

 

Furthermore, to the extent Section 7 consultation is required in the NPDES permit context, it 

must be undertaken by EPA before an agency action is final. See e.g., 16 U.S.C. § 1536(a)(3) (“a 

Federal agency shall consult with the Secretary on a prospective agency action …and in 

cooperation with, the prospective permit or license applicant …”) (emphasis added).  The 

purpose of engaging in Section 7 consultation is to “insure that any action authorized, funded, or 

carried out by such agency is not likely to jeopardize the continued existence of any endangered 

species or threatened species or result in the destruction or adverse modification of habitat of 

such species …”  Id. at § 1536(a)(2).  The no jeopardy or adverse modification determination 

must be made prior to the finalization of the agency action in order to allow for modifications to 

the action if a jeopardy or adverse modification determination is made.  See e.g., id. at § 
                                                            
18 Potentially the multi-step consultation incorporates, amongst other things, the following general conditions in the 

permit: 

 

(1) Engage in informal consultation under 50 C.F.R. § 402.13, to determine if the permit would “likely [] 

jeopardize the continued existence of any endangered species or threatened species or result in the 

destruction or adverse modification of habitat of such species.” 16 U.S.C § 1536(a)(2).  

 

(2) If during informal consultation it is determined that jeopardy or adverse modification would occur, 

then EPA and Fish and Wildlife Service (“FWS”) and/or National Oceanic and Atmospheric 

Administration (“NOAA”)  word engage in formal consultation under 50 C.F.R. § 402.14. The 

permittee‟s role in formal consultation involves submitting any additional information for 

consideration during the consultation process (Id. § 402.14(d)) and involvement in the discussions 

regarding FWS/NOAA “review and evaluation” of the data submitted and development of suggested 

alternatives to avoid jeopardy or adverse modification (Id. § 402.14(g)(5)). 
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1536(b)(3)(A) (“If jeopardy or adverse modification is found, the Secretary shall suggest those 

reasonable and prudent alternative which he believes would not violate subsection (a)(2) of this 

section and can be taken by the Federal agency or applicant in implementing the agency 

action.”).  Therefore, if Section 7 consultation is required for an NPDES permit, it must be 

undertaken by EPA before the NPDES permit is issued.  

 

Assuming, for the sake of argument, that ESA Section 7 consultation is required and EPA can 

pass this requirement on to the permittee, this requirement cannot be imposed as a NPDES 

permit condition.  The Court of Appeals for the District of Columbia Circuit made clear in 

Natural Res. Def. Council (“NRDC”) v. EPA, that EPA may not impose conditions in a CWA 

permit that are unrelated to water-quality. 859 F.2d 156 (D.C. Cir. 1988).  In that case, NRDC 

challenged NPDES regulations promulgated by EPA related to National Environmental Policy 

Act (“NEPA”, 42 U.S.C. §§ 4321 et seq.) regulations (40 C.F.R. §§ 129.29(c)(3), 122.44(d)(9), 

122.49(g)) which EPA interpreted to grant it authority to “impose permit conditions unrelated to 

effluents.”  Id. at 169.  EPA argued that NEPA allowed the agency to consider “additional 

environmental factors” and “to act on these by imposing any condition necessary to account for 

the environmental effects of the entire new facility,” not just the discharge from the facility.  Id. 

The court disagreed with EPA‟s position and held that NEPA “does not expand the range of final 

decisions an agency is authorized to make. … NEPA does not expand an agency‟s substantive 

powers.”  Id. (citing NRDC v. EPA, 261 U.S. App. D.C. 272 (D.C. Cir. 1987)).  The court further 

stated that “EPA may not, however, under the guise of carrying out its responsibilities under 

NEPA transmogrify its obligation to regulate discharges into a mandate to regulate the plants or 

facilities themselves. To do so would unjustifiably expand the agency‟s authority beyond its 

proper perimeters.”  Id. at 170.  Therefore, the court held that EPA‟s authority under NEPA, only 

allowed EPA to consider the environmental effects based on the water quality impacts of the 

discharge.  Id.  

 

It is clear from NRDC v. EPA that, in issuing NPDES permits, EPA may only add requirements 

based on other statutory mandates that apply directly to the water-quality impact of the discharge 

as provided for by its CWA authority.  The CWA does not regulate endangered species.  EPA, in 

other contexts, has stated that adopted standards are presumed protective of endangered species 

absent information to the contrary.  While the imposition of water quality-based permit limits 

due to a consultation may be possible under EPA‟s approach, the formal consultation process 

imposed clearly cannot be imposed in the NPDES permit as a permit requirement based upon the 

mere possibility that a facility may or may not be subject to additional water quality-based 

effluent limits.  This entire section and related Appendix should be deleted. 

9. The Draft Permit Inappropriately Shifts the Burden To the MS4 To Demonstrate It 

Is Not Causing or Contributing to an Impairment 
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The Draft Permit inappropriately presumes that the permittees are causing or contributing to an 

impairment.  Section 2.2.2.a(i)(a) of the draft permit specifically states that:   

EPA presumes that MS4 discharges are potential contributors to impairments due 

to nutrients (phosphorus or nitrogen), bacteria, suspended solids, metals, or oil 

and grease. 

Draft Permit, at 19.
19

  While EPA clearly recognizes that the permittee may not be the underlying 

cause of the impairment,
20

 the permit, nevertheless, shifts the burden on the permittee to 

demonstrate that it is not the cause of the impairment in order to avoid implementing the BMPs:  

 

The revisions to Part 2.2.2 make provisions for these situations by allowing 

permittees to demonstrate that their discharges are not potential contributors and 

thereby be excused from developing BMPs. See Part 2.2.2.a(iii). 

Fact Sheet, at 51.  The Fact Sheet further provides:  

 

The Permit provides an opportunity for permittees to demonstrate that their 

discharges do not cause or contribute to an impairment and that BMP 

implementation is therefore not required. . . . However, for common stormwater 

pollutants, including nutrients, bacteria, suspended sediments, metals and oil and 

                                                            
19 Similarly, the Fact Sheet provides: 

 

There are cases where a receiving water is impaired for reasons other than stormwater runoff, and 

MS4 discharges are not contributing to the problem, the revised permit language allows for an 

MS4 operator to make that determination, subject to review by EPA. However, for common 

stormwater pollutants, including nutrients, bacteria, suspended sediments, metals and oil and 

grease, urban stormwater is likely to be a source and EPA presumes MS4 discharges have 

potential to contribute to the impairment. The mere presence of other sources, including upstream 

communities (MS4 or otherwise), is not a sufficient basis for concluding that a permittee‟s 

discharges do not contribute to an impairment. Similarly, in receiving waters impacted by CSOs, 

MS4s may still contribute bacteria even if to a lesser extent than CSO discharges. 

Fact Sheet, at 52-53. 

 
20 EPA states: 

 

EPA recognizes that there are impairments that are not related to stormwater discharges, either 

because they are not present in the discharge or because they are not related to pollutants (e.g. 

non-native aquatic plants). MS4 permittees are not responsible for impairments that are due to 

natural occurrence and not present in discharges from outfalls, as in the iron example cited by the 

Town of Derry.  

Fact Sheet, at 51.   
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grease, urban stormwater is likely to be a source and EPA presumes MS4 

discharges have potential to contribute to the impairment. 

Fact Sheet, at 52-53.  As such, the permit requires the permittee to implement BMPs unless it can 

demonstrate, to the satisfaction of EPA, that it is not the cause of the underlying impairment. 

 

EPA‟s approach (i.e., presume a MS4 contributes to an impairment and make the MS4 prove it 

does not) violates the basic structure of the Act and the relevant implementing regulations.  

Under 40 C.F.R. § 122.44(d)(1)(ii), a permitting authority determines whether a discharge 

“causes, has the reasonable potential to cause, or contributes to” an excursion of water quality 

standards.  The “reasonable potential analysis is required to account for dilution, the various 

sources of the pollutant of concern and current/proposed treatment improvements affecting 

pollutant levels in rendering a decision on the need to control a particular facility.”  Id.  Once 

such a determination is made, the permitting authority determines whether a pollutant reduction 

is required.  Likewise, under Section 303(c), the state (or EPA) determines which sources require 

control under the TMDL program.  Neither the CWA nor EPA‟s regulations provide a basis to 

presume an impairment contribution or to transfer the assessment procedure to the permittee.   

 

Such an approach was recently struck down by the District Court for the District of Columbia as 

an unlawful attempt to amend existing regulations.  As explained by the court in Nat’l Mining 

Ass’n v. Jackson, 880 F. Supp. 2d 119, 139 (D.D.C. 2012), EPA cannot assume that reasonable 

potential exists for imposing limits and, thereby, shift the burden to the permittee to show that a 

reasonable potential does not exist.  The court reasoned that by EPA presuming that, “based on 

the scientific studies regarding conductivity, it is likely that all discharges will lead to an 

excursion or that the conductivity studies will be instructive on the matter, [EPA] removes the 

reasonable potential analysis from the realm of state regulators.”  Id.  Shifting the burden is not 

allowed by the CWA.  The court stated: “Should the EPA wish to alter the manner by which a 

reasonable potential analysis is conducted, it is of course free to amend the regulation in a 

manner consistent with the APA [Administrative Procedures Act] and its own statutory 

authority.”  Id. at 141-142.  However, until then, EPA cannot assume certain conditions exist 

resulting in new permit requirements.  In effect, EPA is declaring cities to be in violation of the 

law without the opportunity (afforded by the CWA and APA) to appeal such a determination.  

That approach is also unlawful.  Sackett v. EPA, 132 S. Ct. 1367 (2012). 

 

Accordingly, the permit should delete any and all requirements that are based upon presumptions 

that the MS4 is “causing or contributing” to impairments as well as any provisions that place the 

responsibility to conduct “reasonable potential” analyses on the permittee.  In particular, this 

includes removal of BMP requirements that are based upon the presumption that the discharger 

is a cause or contributes to impairments.  
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10. Holding the Permittee Liable for Illegal Acts of Others is Inconsistent with 

Stormwater Regulations 

 

EPA‟s stormwater regulation at 40 C.F.R. § 122.26 repeatedly recognizes that third parties, 

whether it be individuals, industries, or neighboring municipalities, will on occasion and often 

illegally, contribute pollutants to discharges by a stormwater permit holder.  However, unlike the 

proposed permit at issue,
21

 EPA‟s regulation does not hold the permitee liable for such illicit 

discharges.  For instance, 40 C.F.R. § 122.26 mentions “illicit” discharges twelve (12) times.  In 

each case, the regulation talks about a MS4 permit holder‟s responsibility to identify, track, 

report, ameliorate, and, ultimately, eliminate such discharges.  See, e.g., 40 C.F.R. § 

122.26(d)(1)(V)(B) (“A description of the existing program to identify illicit connections to the 

municipal storm sewer system. The description should include inspection procedures and 

methods for detecting and preventing illicit discharges, and describe areas where this program 

has been implemented.”).  However, the regulation nowhere identifies that a permit holder will 

be liable for such third party contributions or actions.  Being obligated to take all reasonable 

measures to discourage such illicit additions to its MS4 collection system is a far cry from being 

held liable if such measures are not wholly effective.  When it comes to illicit discharges, EPA‟s 

stormwater regulations do not require a MS4 to meet such a flawless standard and this permit 

should not seek to establish such a standard as it would be fundamentally unfair.
22

  

Similarly, EPA‟s stormwater regulations repeatedly recognize that MS4s are frequently set up 

such that adjacent or neighboring systems are operated by “co-permittees.”  See, e.g., 40 C.F.R. § 

122.26(a)(3)(iii)(A) (“Participate in a permit application (to be a permittee or a co-permittee) 

with one or more other operators of discharges from the large or medium municipal storm sewer 

system which covers all, or a portion of all, discharges from the municipal separate storm sewer 

system”).  In this regard, EPA specifically notes that “co-permittees need only comply with 

permit conditions relating to discharges from the municipal separate storm sewers for which they 

are operators.”  40 C.F.R. § 122.26(b)(1)(vi).  Put differently, a co-permittee is not liable for the 

failure of its neighboring jurisdictions to abide by its conditions.  As drafted, however, the draft 

permit appears to hold a MS4 permit holder liable for the contributions of neighboring (up-

                                                            
21 The Fact Sheet specifically notes that the permit would hold the permittee liable for the illegal acts of others: 

 

EPA notes that the period between identification and elimination of an illicit discharge is not a 

grace period, and an illicit discharge to the MS4 remains a violation of the permit until eliminated. 

 

Fact Sheet, at 90 n.25.   

22 To hold an MS4 permittee liable for the illegal acts of others would be tantamount to holding every Department of 

Transportation liable for speeding or other illegal acts of drivers undertaken on its roads.   
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system) towns and municipalities.
23

  Holding one municipality liable for the actions (or 

omissions) of a separate municipality is inconsistent with EPA‟s stormwater 

regulations.  Accordingly, it is requested that the Draft Permit be modified or clarified such that, 

at a minimum, the permit holder is not liable for such third party contributions and, where a joint 

discharge occurs, only the jurisdiction responsible for the violation is made liable for its 

excessive contributions to the MS4 discharge.  Furthermore, the MS4 permit should be clarified 

to reflect that the MS4 permittee is not responsible for reduction in loads or implementation of 

BMPs associated with loadings that are generated upstream of its jurisdictional boundary and 

end up in the MS4 discharge.
24

 

Without waiving our right to object to the imposition of liability upon a municipality due to the 

illegal acts of others, we also point out that there are a number of municipalities being brought 

into the MS4 program for the first time.  It would be impossible for a NPDES permittee, as of the 

first date of coverage under the permit, to be able to identify and eliminate illicit discharges.  A 

compliance schedule, providing a reasonable time for implementation of activities to identify and 

eliminate illicit discharges, is therefore required.  As this is purely a regulatory prohibition, not 

otherwise mandated to meet applicable standards, the federal or state authority allowing 

compliance schedules is applicable. 

11. Monitoring is Intended to be Based on What a Municipality Finds Appropriate and 

Useful 

 

While we appreciate the fact that the monitoring is not quite as onerous as provided in the 2008 

draft permit, we believe that the command and control approach to monitoring is still 

problematic.  For example, in responding to a comment by the City of Goffstown, EPA states: 

With respect to the Town of Goffstown‟s comment that discretion to concentrate 

on suspected areas of concern would be a more prudent use of limited resources, 

EPA is requiring a comprehensive system-wide examination. 

Fact Sheet, at 97.  Such an approach where EPA dictates the activities that should be undertaken 

by a municipality, particularly where the municipality does not find such approach to be useful, 

                                                            
23 For example, the Fact Sheet, in addressing lake and pond phosphorus discharges states: 

 

 A permittee that operates an MS4 within the watershed boundaries of the respective impaired lake 

or pond is thus required to achieve the relative phosphorus reduction form the baseline phosphorus 

loading from any MS4 area draining to the impaired waterbody (both direct stormwater drainage, 

and stormwater discharge form outfalls and their contributing area).   

 

Fact Sheet, at 8. 

 
24 This is particularly critical as municipalities generally do not have the legal ability to implement requirements 

outside of their jurisdictional boundary.  See L.A. County Flood Control Dist. v. NRDC, 133 S. Ct. 710 (2013). 
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flies in the face of the MS4 regulations.  First, it is important to keep in mind, as readily admitted 

by EPA, that the MS4 regulations “do not include specific management practices or standards to 

be implemented.”  74 Fed. Reg. 68,620 (2009).  Furthermore, EPA recognizes that “stormwater 

permits leave a great deal of discretion to the regulated community to set their own standards and 

to self-monitor.”  Id.  In fact, monitoring programs are supposed to be designed to be based upon 

reasonable municipal preferences, not that of the permit writing agency:  

EPA encourages permitting authorities to work with permittees to determine if 

storm water monitoring efforts are appropriate and useful.  * * * [MS4s may] 

evaluate their monitoring program and propose changes to make the program 

more appropriate and useful.  To accomplish this, municipalities may wish to 

consider using monitoring techniques other than end-of-pipe chemical-specific 

monitoring. . . .   

 

61 Fed. Reg. 41,699 (Aug. 9, 1996).   

 

Accordingly, it is requested that EPA revise its command and control approach to be consistent 

with the adopted rules and provide MS4 communities the opportunity to utilize such monitoring 

as they find to be the most appropriate and useful for their situation. 

 

12. The Draft Permit Fails to Adhere to the Regulatory Flexibility Act 

 

As the Draft Permit is poised to significantly increase the burden on small municipalities and 

local businesses, EPA should have prepared an initial regulatory flexibility analysis, in 

accordance with the Regulatory Flexibility Act (5 U.S.C. §§ 601 - 612) (“RFA”).  The RFA 

generally requires agencies to analyze and explain the impact of their actions on small entities 

(businesses, non-profit organizations, and small jurisdictions of government).  EPA, however, 

claims that “since the general permit affects less than 100 small entities, it does not have a 

significant economic impact on a substantial number of small entities.”  Fact Sheet Attachment 

1, at 64.   

As an initial matter, such a conclusion flies in the face of the guidance document
25

 relied on and 

referenced by EPA in the Fact Sheet (id.), which states: “It remains EPA policy that program 

offices should assess the direct adverse impact of every rule on small entities and minimize any 

adverse impact to the extent feasible, regardless of the magnitude of the impact or number of 

small entities affected.”  Final Guidance for EPA Rulewriters, at 3.  Moreover, EPA‟s estimate 

of the number of small entities affected did not include the countless number of small businesses 

                                                            
25 Final Guidance for EPA Rulewriters: Regulatory Flexibility Act as Amended by the Small Business Regulatory 

Enforcement Fairness Act (“Final Guidance for EPA Rulewriters) (Nov. 2006), available at 

http://www.epa.gov/rfa/documents/Guidance-RegFlexAct.pdf. 

 



New Hampshire Stormwater Coalition‟s Comments   Page 21 of 49 

 

that will be substantially impacted as a result of the conditions set forth in the Draft Permit.  

However, even if EPA‟s estimate of affected entities were correct, EPA provides no explanation 

for concluding that this number is “insignificant.”
 26

  On this issue, the anticipated costs of the 

Draft Permit on small governmental jurisdictions will be very significant, especially for the 

smaller municipalities.
27

  In no sense of the word could this impact be considered 

“insignificant.”  If anything, the fact that this cost estimate will be defrayed by a relatively small 

number of affected entities highlights the substantial nature of EPA‟s action.  Accordingly, as 

EPA‟s conclusion represents a blatant disregard for the impacts the Draft Permit will impose, 

EPA should comply with the RFA in issuing the Draft Permit.   

13. MS4s Should Not Be Responsible for Identifying Floor Drains That May Be 

Connected to Illicit Discharges 

 

Section 2.3.7.2(b)(ii) of the Draft Permit would require the Stormwater Pollution Prevention 

Plan (SWPPP) to include the “location of floor drains” at facilities. Draft Permit, at 47.  EPA 

purports to justify this approach stating that “EPA believes that examination of floor drain 

connections that present an unusual risk of illicit discharge, such as from maintenance shops, is 

an appropriate requirement to ensure that there are no improper connections to the MS4.”  Fact 

Sheet, at 110.  It is not reasonable for EPA to require the MS4 permittee to identify all floor 

drains at all facilities within its jurisdiction.  If EPA believes identification and inspection of 

floor drains to be necessary, then we request EPA to identify the extent to which it identified and 

inspected floor drains in those municipalities which do not have an MS4 program.  Moreover, 

EPA should have assessed this as part of its statutory evaluation of MS4 programs to determine 

if such control should be universally applied.  Municipalities, like EPA, have limited resources.  

As such, we would like to avoid the situation where EPA is asking a municipality to expend its 

resources on activities that EPA, itself, does not believe merit the use of its dollars.  This 

provision should be dropped as no legally or technically sufficient supporting basis was provided 

for its justification as a “belief” is not evidence of a need. 

 

 

                                                            
26 As noted on pages 47-48 of these comments, EPA‟s BMP performance curves are plainly in error and inconsistent 

with other estimates provided to more developed programs (e.g., Chesapeake Bay). 

 
27 While there is a huge disparity between the costs estimates by the MS4 permittees and EPA, at a minimum it is 

clear that the costs merely for implementing minimum control measures will be at least $78,000 to $829,000 per 

year per permittee averaged over the term of the permit.  Given the number of permittees, such per year costs are 

anything but insignificant.  Fact Sheet, at 154.  EPA also readily acknowledged that its cost estimate excludes some 

very significant costs, such as compliance with the water quality-based effluent limitations.  Id. at 149. 
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14. EPA has No Authority to Regulate Catch Basins 

 

Section 2.3.7.1(d)(ii) of the Draft Permit (Operation and Maintenance Programs) provides that 

“the permittee shall optimize routine inspections, cleaning and maintenance of catch basins such 

that … no sump shall be more than 50% full.” Draft Permit, at 45.  While it is understood that 

cleaning sumps and catch basins is part of the expected management practices to ensure their 

proper operation, this provision, as worded is unduly restrictive.  While some sumps must be 

cleaned when at 50% capacity, others do not.  It depends on the catchment area and 

conservativeness of the design.  Moreover, the requirement to “optimize” operations is vague 

and could place even compliant operations in violation because they were not “optimized”.  

Finally, this provision, as worded, regulates the operation of a unit, not the pollutant output of a 

unit and EPA has no authority under the Act to do so.  See Iowa League of Cities, 711 F. 3d at 

877-878.  Moreover, the fact that the sump is 50% or more full may be a basis for triggering a 

requirement to inspect more frequently.  However, it should not be a violation when there is still 

significant capacity remaining in a unit, or even if a unit is full.  The level of water in a sump 

cannot be grounds for violating the Act (or permit) as it does not involve a discharge or the 

improper operation of a unit, per se.  We suggest that the 50% target be set as an example, not a 

rigid requirement applicable to all situations.  The proposed language should be reworded to 

require that the permittee conduct “sufficient” inspections “to ensure proper operation of catch 

basins and sumps.” 

 

15. EPA’s Incorporation By Reference of the New Hampshire Stormwater Manual is 

Improper  

 

Section 2.3.6.3 of the Draft Permit would require that the municipal “ordinance or other 

regulatory mechanism be amended or modified within two (2) years of the effective date of the 

permit to require compliance with the design criteria set forth in the most recent version of the 

New Hampshire Stormwater Manual.” Draft Permit, at 41.  The New Hampshire Stormwater 

Manual is a huge three-volume document that is not a federal regulation nor was it adopted as a 

state regulation.  First, it cannot appropriately be imposed as an NPDES permit requirement by 

reference.  At a minimum, EPA would have to provide its own specific analysis of all provisions 

and conclude that compliance with such provisions are necessary to meet the requirements of the 

Act.  No such analysis has been presented.  Furthermore, even if it could be imposed, the permit 

could not appropriately require the permittee to meet a future revision which is not in existence 

as of the date of the issuance of the NPDES permit.  As to these two issues, the federal 

regulations are clear: 

 

For a permit issued by EPA, an applicable requirement is a [federal] statutory or 

regulatory requirement (including any interim final regulation) which takes effect 

prior to the issuance of the permit. 
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40 C.F.R. § 122.43(b).  As the New Hampshire Stormwater Manual is neither a federal 

regulation nor a statutory provision, it cannot be incorporated into an EPA-issued NPDES 

permit, whether an individual permit or a general permit.
28

 

 

Furthermore, requiring the use of this manual can impose huge costs upon facilities to be 

managed by the MS4 entity.  This is an example of costs that were not incorporated into EPA‟s 

cost estimates or by EPA‟s evaluation of the impacts under the RFA.  This provision must be 

deleted from the permit. 

Scientific Issues and Objections 

1. Provisions in the Draft Permit Imposing Limits on Pollutant Loads Beyond Those 

Required to Comply with Surface Water Quality Criteria are Unnecessary 

Part 2 of the Draft Permit addresses non-numeric effluent limitations deemed necessary to 

comply with New Hampshire‟s surface water quality standards.  The New Hampshire water 

quality standards (Env-Wq 1700) are instream concentration values deemed necessary to protect 

the designated uses of the receiving water.  Provisions in the Draft Permit that limit pollutant 

loads beyond those required to comply with the surface water quality criteria are unnecessary 

and should be deleted from the Draft Permit, including:  

2.1.2.b.iii -- New or Increased Discharges to Impaired Waters 

This provision provides that “[t]here shall be no new or increased discharges from the MS4 to 

impaired waters unless the permittee demonstrates that there is no net increase in loading from 

the MS4 to the impaired water of the pollutants(s) for which the waterbody is impaired.” Draft 

Permit, at 14.   

This requirement would, in essence, prohibit any new/additional flow of stormwater runoff 

regardless of the effluent concentration, as any measureable concentration would constitute an 

increase in the load.  For instance, whenever the concentration in the MS4 discharge is less than 

the water quality standard, the discharge improves water quality in the impaired water body.  

Moreover, this restriction would apply even if the impairment is not stormwater related (e.g., 

caused by conditions occurring during drought flows).  Therefore, such discharges do not cause 

or contribute to an exceedance of the water quality standard and consequently should not be 

prohibited by this provision.   

                                                            
28 We also note that EPA‟s imposition of the New Hampshire Stormwater Manual requirements upon municipalities 

and other entities, while exempting federal facilities from such requirements (see Draft Permit, at 58 § 5.2), is 

arbitrary and capricious.   
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Moreover, this requirement presumes that the discharge is beyond de minimis levels and is a 

significant cause of the impairment without any demonstration, as required by federal law and 

applicable NPDES rules, that this requirement is necessary to restore designated uses.  There are 

certainly instances where an impairment source is identified (e.g., CSO discharge of bacteria) 

whose limitation will bring the waters back into compliance.  The fact that some other source is 

the cause of an impairment does not give EPA carte blanche to regulate all other sources.
29

  This 

limitation should be deleted or, at a minimum, restricted to where EPA has determined that the 

MS4 is significantly contributing to the impairment.  

2.2.1.b -- Discharges Subject to an Approved TMDL with a MS4 Wasteload Allocation 

This provision provides that:  

For those TMDLs that specify a wasteload allocation or other requirements either 

individually or categorically for MS4 discharges, the permittee shall comply with 

the terms of Part 2.1 and 2.2 and satisfy the appropriate requirements of Appendix 

F. … In addition …, EPA may notify the small MS4 of the need to comply with 

additional requirements that are consistent with the assumptions and requirements 

of the Waste-Load Allocation (WLA).  

Draft Permit, at 15.  This requirement could impose significant BMP requirements for MS4 

discharges that do not adversely influence the TMDL, particularly discharges that meet the New 

Hampshire water quality standards at end-of-pipe or discharges mitigated through the control of 

illicit discharges.  In the latter case, the additional BMP requirements set forth in Appendix F 

should not be a requirement for compliance with the Draft Permit because the MS4 is already in 

compliance.  Many of these TMDLs are seriously out of date or use TMDL derivation methods 

that do not comply with the CWA or implementing rules (e.g., the methods do not determine the 

relative sources of the pollutants or document that a narrative criteria violation actually exists).  

Several of the TMDLs applied un-adopted standards to derive limitations.  The permittees are 

seeking to revise/withdrawal these TMDLs and the proposed permit should acknowledge that if 

the TMDL is amended, the MS4 requirements are no longer applicable.  (See, e.g. discussion 

below regarding the Statewide TMDL for Bacteria).   

Finally, it is arbitrary and capricious for EPA to include a permit requirement allowing EPA to 

impose some as-of-yet unspecified condition without giving communities the opportunity to 

review the condition, comment on it, and, if necessary, appeal it. This violates the communities 

due process rights and is a form of self-executing permit modifications not allowed under the 

NPDES rules. Therefore, the final sentence of this section should be deleted. 

                                                            
29 Previously, in 2000, EPA sought to adopt such a provision amending permitting requirements for dischargers to 

impaired waters.  EPA decided to forgo rulemaking and never adopted the rule modification.  Therefore, it is 

inappropriate for EPA to seek to establish such an offset requirement for the MS4 community through a permitting 

action.   
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2.2.1.c -- Discharges Subject to an Approved TMDL without a MS4 WLA 

This provision provides that for TMDLs that do not specify a WLA for the MS4 discharge, if 

EPA determines that the “MS4 discharge is causing or contributing to such impairment to an 

extent that cannot be explained by atmospheric deposition (e.g., chemical spill, acid landfill 

leachate or other sources), the permittee shall comply with the requirements of Part 2.1.1.c.” 

Draft Permit, at 15-16.  This requirement is unnecessary and completely unlawful.  EPA does not 

possess statutory authority to unilaterally amend the conclusions of an approved TMDL, where 

an MS4 contributor was not identified as a significant component of the TMDL.  Due process 

requirements apply to such actions and it is the State, not EPA that has the authority to set or 

amend TMDLs in the first instance.  Moreover, any determination that the MS4 is causing or 

contributing to an impairment covered by a TMDL must be made through an amendment to the 

TMDL with the opportunity for public notice and comment.   

2. For MS4s Subject to Approved TMDLs, it is Necessary to Demonstrate that the 

Receiving Waters are Actually Impaired and the MS4 is a Significant Contributor 

to the Impairment Before Imposing the Requirements in Appendix F   

Small MS4s subject to an approved TMDL are subject to additional requirements specified in 

Appendix F (e.g., bacteria TMDLs; phosphorus TMDLs).  Prior to implementing the onerous 

additional requirements specified in Appendix F, the permit should allow for confirmation that 

the (1) receiving waters are actually impaired by the specific parameter and (2) that the small 

MS4 is a significant contributor.  As draft EPA guidance
30

 states it may be appropriate to revise 

or withdraw an approved TMDL when (1) changes in water quality standards leading to a 

determination that the water body is no longer impaired and (2) water that was incorrectly placed 

on the Section 303(d) List.  Draft EPA Guidance, at 13.  The Draft Permit should incorporate 

provisions (e.g., an extended compliance schedule) that allow the permittee to evaluate whether 

either of these two situations apply to their receiving waters prior to imposing stringent BMP 

requirements on the permittee.   

A number of the TMDLs referenced in the Draft Permit were all prepared under the assumption 

that the designated receiving waters were impaired.  These impairment listings are not always 

accurate for a number of reasons.  For example, waters may have been assessed as impaired due 

to a limited amount of data or unrepresentative data for the waterbody.  Unidentified natural 

sources may have been responsible for the impairment listing but as no assessment occurred, the 

actual cause of the condition is unknown.  Or, the listing may simply have been in error as was 

the case for the nutrient impairment listing for Paxton Creek in Pennsylvania (i.e., the waters are 

simply not exhibiting a nutrient impairment).  The Coalition has brought these issues to the 

attention of DES.  The permit should provide an off-ramp that postpones compliance deadlines 

                                                            
30  USEPA, Considerations for Revision and Withdrawing TMDLs: Draft for Review (Mar. 22, 2012), available at 

http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/upload/Draft-TMDL_32212.pdf (“Draft EPA Guidance”).   
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for the Appendix F requirements while the State reviews the available data to determine if the 

impairment listing is in error.   

Additionally, EPA is simply presuming that the MS4 contribution is significant, not rendering a 

demonstration, as required by federal law and applicable NPDES rules, that the MS4 is a 

significant contributor.  The Draft Permit also imposes a moratorium on any development that 

creates a new discharge or increased discharge, as illustrated by the requirement at Section 

2.1.2.b.iii as discussed above.  The additional BMP requirements in Appendix F focus on runoff 

as causing or contributing to the impairment.  However, as part of this permit, the permittee must 

identify and correct prohibited non-stormwater discharges which may correct the impairment. 

Moreover, the impairment may be attributed to other point sources or even natural conditions.  

There are several problems with EPA‟s proposed approach.  First, EPA may not hold the MS4 

discharger presumptively responsible for an impairment occurrence or require the MS4 to 

investigate the cause of such impairment.  That is the responsibility of the State and EPA under 

CWA § 303(d).  See 40 C.F.R. Part 130.  In any case, the additional BMP requirements are not 

necessary and the permit should provide an off-ramp to exempt the permittee from compliance 

with Appendix F requirements if the TMDL does not identify the MS4 as a significant 

contributor.  Alternatively, the off-ramp should also apply if the permittee can demonstrate that 

the TMDL improperly characterized the MS4 as a significant contributor or some other non-MS4 

source is the root cause of a particular impairment condition.  These presumptions must all be 

eliminated from the permit as inconsistent with the statutory framework and adopted rules.  See 

CWA §§ 301(b)(1)(C), 303(d); 40 C.F.R. §§ 122.44(d), 130.7.  

3. Water Quality Standards Need to be Based On Current Data and Be Formally 

Approved  

Under federal law, a state is required to update its water quality criteria once every three years to 

reflect the latest scientific information.  CWA Section 303(d).  If the state fails to undertake such 

activity, EPA should step in and ensure that the standards are current.  Such action ensures that 

CWA requirements are both necessary and sufficient to protect the environment.  In New 

Hampshire, water quality standards for bacteria, chloride, and phosphorus are based upon either 

outdated data or are unapproved standards.  The use of these TMDLs to declare the need for 

MS4 designation as significant contributors and significant MS4 load reductions needs to be 

reconsidered as the analyses underlying these TMDLs plainly does not conform to either state or 

federal law and regulatory requirements. 

Bacteria 

The statewide bacteria TMDL was derived to comply with the New Hampshire water quality 

criteria for Escherichia coli (E. coli).  These bacteria standards were adopted in 1996 and include 

geometric mean and single sample maximum (SSM) concentrations to protect recreational uses 

in fresh waters.  These criteria are seriously out of date, contrary to Section 303(c) mandates and 
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should be updated.  Specifically, the SSM criteria presented in EPA‟s 1986 Ambient Water 

Quality Criteria for Bacteria were never intended to serve as water quality criteria but were 

intended to be used for beach closure notifications as EPA explained in its BEACH Act 

rulemaking.  Many of the impaired waters were listed based on an exceedance of the SSM and 

not on an exceedance of the geometric mean.  The cause of such occurrences was never assessed 

and it is simply impossible to tell whether the MS4 had anything to do with the condition.  It is 

also impossible to claim that contact recreation uses have been impaired based on a single 

sample reading, such an approach is not accepted by the scientific community.  If the bacteria 

standards are updated to reflect EPA‟s 2004 Implementation Guidance, many of the waters 

currently listed as impaired would be removed from the 303(d) list and therefore, would not need 

to comply with the additional requirements specified in Appendix F for discharges to bacteria-

impaired waters.   

Chloride 

The New Hampshire water quality criteria for chloride is out of date. Env-Ws 1703.21 (860 

mg/L acute, 230 mg/L chronic for nontidal, Class B waterbodies).  Criteria similar to those 

adopted by Iowa
31

 and Missouri
32

 and approved by EPA Region V and VII (based on the most 

recent toxicity testing data) should be considered for New Hampshire.   

Phosphorus 

Lake and pond phosphorus TMDLs were derived for multiple water bodies in January 2011.  The 

State does not have numeric water quality standards for phosphorus.  Rather, Env-Wq 1703.14 

provides that nutrients shall not be present in concentrations that would impair any existing or 

designated uses, unless naturally occurring.  In addition, there shall be no new or increased 

discharges of phosphorus into lakes or that would contribute to cultural eutrophication.  Id.  In 

developing the TMDLs, this standard was translated into a numeric endpoint based on a 

supposed “weight-of-evidence” assessment based on reference conditions and trophic state 

classifications such that a chlorophyll-a concentration of 15 µg/L was not exceeded.  Each 

TMDL used the same translator based on this single assessment regardless of lake size, depth or 

other features affecting the presence of algae and phosphorus in the system.   

                                                            
31 See Attachment A- Iowa Department of Natural Resources, Water Quality Standards Review: Chloride, Sulfate 

and Total Dissolved Solids (Feb. 9, 2009) available at http://www.iowadnr.gov/portals/idnr/uploads/water/ 

standards/ws_review.pdf.   

 
32 See 10 CSR 20-7.031(4)(A) Table A- Criteria for Designated Uses, available at 

http://www.sos.mo.gov/adrules/csr/current/10csr/10c20-7a.pdf. 
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The reference condition assessment is not appropriate for establishing a threshold for impairment 

as confirmed by US District Court for the Northern District of Florida
33

 when it reviewed EPA‟s 

numeric nutrient criteria for Florida streams.  At a minimum, the methodology used to establish 

the total phosphorus (TP) endpoint for all lakes should be reconsidered in light of the Court‟s 

ruling.  Moreover, the establishment of a fixed TP criteria or maximum algal bloom levels 

applicable to all lakes plainly constitutes the adoption of new numeric criteria that should have 

undergone rulemaking, but did not.  See Attachment B- EPA letter to the State of Florida dated 

June 27, 2013.  TMDLs based on un-adopted criteria are not lawfully derived TMDLs.   

Under state law, the specific factors influencing cultural eutrophication in lakes should have been 

considered using a conceptual model allowing for individual considerations for lakes with 

significantly different attributes that influence this response.  None of these TMDLs appear to 

properly implement the applicable state law nor is it reasonable to claim that a narrative criteria 

violation exists simply because there are windblown algal mats (something that can occur 

naturally) in some corner of the lake that may or may not significantly affect swimming uses of 

the water body.  It is not apparent how this condition can impair swimming or aquatic life uses.  

Likewise, the occurrence of short term algal growth above 15 µg/l is not indicative of cultural 

eutrophication as such conditions may occur in healthy ecosystems. 

4. Additional Requirements for MS4 Discharges to Impaired Waters Without an 

Approved TMDL Are Improper Without a Demonstration that the Receiving Water 

is Impaired and the MS4 is a Significant Contributor.  

Small MS4s discharging to impaired waters without an approved TMDL are subject to additional 

requirements in Section 2.2.2 of the Draft Permit and Appendix H.  The application of these 

additional requirements is predicated on the assumption that the receiving waters are, once again, 

in fact impaired and that the MS4s are significant contributors to the impairment.  Again, like 

discussed above, this presumption is not authorized by federal law.  The federal program does 

not establish a “guilty until proven innocent” framework.   Moreover, as discussed above, if 

either of these assumptions are shown to be incorrect, the additional requirements specified in 

Section 2.2.2 should be waived.   

The additional requirements specified in Appendix H for municipalities within the Great Bay 

Estuary watershed should be removed from the Draft Permit as they are unnecessary.  The 

nitrogen impairment designation for this watershed is being contested by the Great Bay 

Municipal Coalition, as well as the 303(d) listing.
34

  The nitrogen impairment designation was 

                                                            
33  Florida Wildlife Federation, Inc. et. al. v. Jackson, Case 4:08-cv-00324-RH-WCS, Doc. 351 (N.D. Fla. February 

18, 2012). 

 
34 DES recently submitted its final 2012 303(d) List to EPA for approval. See Attachment C- New Hampshire 

Department of Environmental Services, Final 2012 303(d) Surface Water Quality List Submitted to EPA (July 19, 

2013). Virtually all the listings indicate the impairment source is unknown and at many of the locations multiple 
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based on the New Hampshire Department of Environmental Services 2009 draft document 

entitled “Numeric Nutrient Criteria for the Great Bay Estuary.” (“2009 Draft Criterion”).  This 

document was never adopted as a final criterion or approved by EPA as required under CWA 

Section 303(c).  Moreover, the Great Bay Municipal Coalition has provided ample 

documentation to show that the Estuary is not nitrogen-impaired and the 2009 Draft Criterion is 

not scientifically defensible.  See In re Town of Newmarket, EAB Appeal No. NPDES 12-05 

(Dec. 14, 2012), available at http://go.usa.gov/4yYR; Attachment D- Affidavit of Dr. Steven 

Chapra.  The loss of eelgrass in the Great Bay system is tied to a major meteorological event not 

nutrient impairment.  University of New Hampshire experts familiar with the system indicated 

that studies did not confirm nitrogen was the cause of eelgrass declines or low DO in the tidal 

rivers.  (Attachments E and F- Letters to/from Drs. Richard Langan Stephen Jones; Attachment 

G- 2013 Piscataqua Region Estuaries Partnership State of the Estuaries Report)).  EPA cannot 

ignore all of this readily available information in issuing this draft permit.  See generally 40 

C.F.R. § 122.44(d).  This matter is currently scheduled to undergo a scientific peer review and it 

would be arbitrary and capricious for the Agency to impose the Appendix H requirements before 

this issue is resolved or to fail to respond to the specific information showing that MS4 nutrient 

contributions from the communities is not the factor controlling eelgrass populations or the 

transparency level found in the Great Bay system.   

5. Before Imposing Additional Requirements on MS4s Discharging to Impaired 

Waters, an Assessment on Whether the Receiving Waters are Impaired for the 

Particular Parameter in Question Needs to Be Conducted 

The Draft Permit presumes that controls beyond the standard requirements are necessary for 

MS4s discharging into impaired waters. This assumption needs to be assessed before 

municipalities are forced to implement expensive controls.  In assessing whether the receiving 

waters are impaired for the particular parameter in question, the factors that should be considered 

include whether the data exhibit existing water quality standard exceedances, the amount of data 

available, the age of the data, the return frequency of any observed exceedances, and whether the 

impairment status will change if the criteria are updated.  Thus, the following factors must be 

assessed before MS4 provisions and additional requirements are imposed: 

 

Existing Water Quality Standard Exceedances 

 

The provisions of 40 C.F.R. § 122.44(d) mandate that permit decisions for more restrictive water 

quality based limits be based on current data and facility performance.  In some cases, impaired 

water listings in New Hampshire are based upon outdated data and the impairment listings need 

to be updated to reflect current conditions.  For example, data collected prior to 2003 may not 

                                                                                                                                                                                                
parameters are impaired including unusual toxics. EPA‟s approach would entail detailed testing and analyses of all 

of the parameters listed in the DES 2012 303(d) list by assuming the MS4 is a significant contributor.  
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reflect the current conditions in the receiving water since municipalities have implemented 

requirements under the 2003 General Permit and may have implemented additional CSO 

controls, other collection system improvements, or mitigated illicit discharges.  Therefore, the 

impairment listings do not reflect the waters current condition.  The status of the receiving water 

should be confirmed before needless BMPs are implemented or small communities are subject to 

Draft Permit provisions.  

 

Insufficient Data 

 

The available data, upon which the original assessment was made or upon which a current 

assessment is being considered, must be sufficient to confirm that an impairment actually exists.  

This is particularly a concern for parameters with an extended averaging period (e.g., bacteria – 

60 day averaging period for the geometric mean; nutrients – typically considered a growing 

season average).  If the available data are over-represented by wet weather conditions, the 

resulting impairment assessment will not reflect ambient conditions for the relevant averaging 

period of the criteria.   

 

Age of Data 

 

The data upon which impairment assessments are made must reflect current conditions to 

characterize existing conditions, particularly where point sources have been mitigated or where 

stormwater management practices have been implemented.  40 C.F.R. § 122.44(d)(2).  If the 

only available data is five years or older or if there significant watershed improvements have 

been made, then current data must be obtained to confirm that impairments still exist before 

additional BMP requirements are imposed.   

 

Return Frequency 

 

Water quality criteria are based on magnitude, duration, and frequency of exceedances.  

Individual exceedances of the magnitude and duration components of a water quality standard 

are acceptable provided the return frequency of these exceedances does not exceed once in three 

years on average.  The impairment assessment data must be sufficient to demonstrate that the 

return frequency of the water quality criterion is exceeded before declaring waters impaired.  If 

these data are not available, additional data must be collected before additional BMP 

requirements are imposed.   
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6. Before Imposing Additional Requirements on MS4s Discharging to Impaired 

Waters, An Assessment of Other Factors Which May Significantly Contribute to the 

Impairment Needs to Be Conducted 

If the waters are confirmed to be impaired, an assessment must be made to determine whether 

stormwater runoff is significantly causing or contributing to the impairment and whether the 

targeted BMPs will address this impairment.  Definitive answers may not always be available, 

and prudence suggests that before extra BMPs be implemented, an “adaptive management” 

approach be used to confirm whether such controls will address the existing impairment.  

However, where data is available, it should be used to decide whether the extra BMPs must be 

implemented.  This information can include data demonstrating that the observed impairment is 

due to natural conditions, or that the impairment is caused by point sources (non-MS4 sources), 

illicit discharges through MS4s, or non-MS4 runoff.  Thus, the following issues must be assessed 

before MS4 provisions and additional requirements are imposed: 

 

Natural Conditions 

 

Surface waters are not considered to be impaired if the water quality criteria exceedances are due 

to natural conditions.  For example, Env-Wq 1703.21(a) (Water Quality Criteria for Toxic 

Substances) provides, “[u]nless naturally occurring or allowed under part Env-Wq 1707, all 

surface water shall be free from toxic substances or chemical constituents …” (emphasis added).  

This consideration applies to all waters of the state and, in particular, to the following 

parameters: aluminum (natural weathering), bacteria (warm-blooded animals), dissolved oxygen 

(natural hydrodynamic conditions), and nutrients (natural weathering, seasonal leaf litter).  A 

water quality criteria exceedance and therefore, an impairment, cannot be caused by a natural 

condition. 

  

Point Sources 

 

If an impairment is caused by a point source discharge and could be mitigated by point source 

control, then the extra MS4 BMPs referenced in Section 2.2 of the Draft Permit are unwarranted 

and should not apply.  In this case, point sources include failing septic systems.   

 

Illicit Connections/Other Sources 

 

If an impairment is due to an illicit discharge through the MS4, the Draft Permit already includes 

ample provisions for addressing illicit discharges (i.e., Section 2.3.4) and the extra MS4 BMPs 

referenced at Section 2.2 are not warranted.  Similarly, if other sources are identified and control 

of these sources is sufficient to restore compliance with the State water quality criteria, the extra 

BMPs would not be warranted.   
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Non-MS4 Runoff 

 

Runoff from agricultural fields that have been fertilized with manure can yield exceedingly high 

concentrations of E. coli.  The extra MS4 BMPs referenced at Section 2.2 cannot mitigate 

agricultural runoff; consequently, imposition of these extra BMPs is not warranted.   

7. With Regards to the Bacteria Water Quality Standard, it is Unclear How the 

Determination that a MS4 is Causing or Contributing to an Exceedance of the 

Bacteria Standard Will be Made  

The Draft Permit does not specify how the determination that a MS4 is causing or contributing to 

an exceedance of the bacteria standard will be made.  The Draft Permit subjects permittees to 

additional requirements for limiting the discharge of E. coli under Part 2.2 of the Draft Permit.  

See Part 2.2.1 – Requirements to Meet Water Quality Standards; Part 2.2.1 – Discharges Subject 

to an Approved TMDL; Part 2.2.2 – Discharge to an Impaired Water without an Approved 

TMDL.  Part 2.1.1(c) provides that if the permittee, EPA, or the State determines that a discharge 

causes or contributes to an exceedance of the water quality standard, the permittee must 

eliminate the cause of the exceedance or develop a Water Quality Response Plan (“WQRP”) 

pursuant to Part 2.2.2.  The WQRP identifies additional or modified BMPs that will be 

implemented to ensure that the MS4 does not cause or contribute to the impairment.   

The following comments are based on the assumption that the agency will use the Statewide 

TMDL for Bacteria (September 2010) (“Bacteria TMDL”) to make such determinations.  The 

Bacteria TMDL is thoroughly confusing and is an inconsistent document.  The Bacteria TMDL 

makes no demonstration showing that MS4 control is necessary to achieve compliance with the 

applicable bacteria water quality standards or that the allocations in the TMDL will result in 

compliance.  In fact, the approved TMDL specifically states that instream water quality, not an 

end-of-pipe limitation, will control whether or not the criteria are achieved.  Bacteria TMDL, at 

35.  

Additionally, the Bacteria TMDL failed to undertake basic TMDL assessments such as 

identifying the sources of the impairment prior to deriving a regulatory approach, considering the 

fate or transport, and considering available dilution.  Consequently, the document never should 

have been accepted by DES or approved by EPA.  Recognizing these deficiencies, the TMDL 

does not set specific effluent limitation requirements:   

The underlying assumption in setting a concentration-based TMDL for bacteria is 

that if all sources are less than or equal to the WQS, then the concentration of 

bacteria within the receiving water will attain WQS. This methodology implies a 

goal of meeting bacteria standards at the point of discharge for all sources. 

Although end of pipe bacteria measurements can identify and help prioritize 

sources that require attention, compliance with this TMDL will be based on 
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ambient water quality and not water quality at the point of discharge (i.e., end of 

pipe). 

Bacteria TMDL, at 35 (emphasis added).  This is a facially deficient TMDL. 

As stated above, the TMDL was developed without an allowance for dilution, but compliance 

will be evaluated based on ambient water quality, which factors in dilution.  This inconsistency 

is reiterated in Appendix F of the Draft Permit.   

The WLA for MS4 discharges is set at the relevant water quality standard, 

although compliance with the TMDL will be based on ambient water quality and 

not water quality at the point of discharge (i.e., end of pipe).  

Draft Permit Appendix F, at 5.  Given that the intent of the TMDL and the permit is to determine 

compliance via ambient measurement, dilution and die-off can and should be considered in 

determining whether an MS4 discharge causes or contributes to a bacterial impairment.  Contrary 

to the assessment that the TMDL provides high confidence in compliance with water quality 

standards, the TMDL never addressed the actual source of bacteria causing the apparent 

impairment.  Consequently, the need to regulate MS4s is not demonstrated.  More importantly, 

load allocations applicable to wildlife waste, agricultural runoff, and contact recreation cannot be 

limited in the manner perceived by this TMDL.  Without some demonstration that these sources 

are not responsible for the impairment, it is unclear if the Statewide TMDL for Bacteria will 

achieve its goal of restoring designated uses for contact recreation.   

The objective of a TMDL is not to prevent a discharge from “causing or contributing” to a 

condition; it is to achieve the applicable standard.  The “cause or contribute” prohibition does not 

exist under either CWA § 303(d) or any rule applicable to existing discharges to impaired waters. 

This is only a prohibition to new dischargers to impaired waters (40 C.F.R. § 122.4(i)).  Thus, 

EPA applied the wrong regulatory regime to the development of these MS4 requirements.     

Finally, the Draft Permit indicates that the WQRP must include a public education and “pooper 

scooper” program, increased street sweeping, and an Illicit Discharge program (already required 

by 2003 General Permit).  As part of the Illicit Discharge program, catchments draining to the 

TMDL waters must be designated either Problem Catchments or High priority for 

implementation of the Illicit Discharge Detection and Elimination program.  Again, these 

requirements may only be reasonable if MS4 control is necessary to restore the designated use, 

but the Statewide Bacteria TMDL made no such determination.  That is a required demonstration 

for EPA or the State, not for EPA to transfer to the MS4 community.  These requirements are 

arbitrary and should only be imposed where determined necessary.  
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8. The Water Quality Criteria for Bacteria is Out of Date and Needs to be Updated 

The New Hampshire primary contact recreation water quality standards for bacteria were 

promulgated in 1996, and are out of date.  The bacteria criteria for New Hampshire state waters 

are specified in Section 485-A:8 (Standards for classification of surface waters of the State), as 

follows:  

Class Use Type Bacteria Type Geometric Mean Single Sample 

A Beach E. coli 47 88 

A Non-beach E. coli 47 153 

B Beach E. coli 47 88 

B Non-beach E. coli 126 406 

Tidal all Enterococci 35 104 

 

The geometric mean criteria for bacteria specified in Section 485-A:8 for Class B and tidal 

waters are the same criteria developed by USEPA under the 2004 Beach Environmental 

Assessment and Coastal Health (BEACH) Act, which are identical to EPA‟s 1986 ambient water 

quality criteria for bacteria.  See 69 Fed. Reg. 67,218 (Nov. 16, 2004).  These criteria were 

established to provide public health protection equivalent to the existing fecal coliform water 

quality objectives (0.8% risk in freshwater and 1.9% risk in marine waters of gastrointestinal 

illness to swimmers from the inadvertent ingestion of 100 ml of water through body contact 

recreation) originally recommended by EPA in 1986.  See id. at 67,220, 67,233.   

The 1986 EPA water quality criteria for bacteria provided geometric mean density criteria for 

freshwater enterococci (33/100 mL), freshwater E. coli (126/100 mL), and marine enterococci 

(35/100 mL) as well as four different SSM values for each criterion.  As indicated above, the 

DES has adopted the freshwater E. coli and marine enterococci geometric mean water quality 

standards.   

The SSM values presented in the 1986 criteria and in the BEACH Act represent a continuum 

along a statistical distribution, for a standard deviation of 0.4 in freshwater and a standard 

deviation of 0.7 in marine waters, that was developed to provide public health officials with a 

tool for making informed decisions to open or close beaches based on a limited amount of data.  

That continuum for each criterion was defined as:  

E. coli (freshwater) 
 PZ

PSSM
4.0)126(log1010


  [1a] 

Enterococci (marine waters) 
 PZ

PSSM
7.0)35(log1010


  [1b] 

where:  
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 SSMP =  single sample maximum allowable density for indicated 

probability, P 

 ZP =  factor determined from areas under normal probability curve for 

the assumed level of probability, P 

 P = level of probability 

The SSM in Section 485-A:8 for Class B, non-beach waters identify the bacteria concentrations 

approximately associated with the 90th percentile of the distribution of E. coli identified by EPA 

for fresh waters.  The SSM for Tidal waters is the 75th percentile of the distribution for 

Enterococci identified by EPA for marine waters.  As noted by EPA, application of the SSM 

values to generate daily maximum limitations in an NPDES permit would result in regulating E. 

coli or Enterococci in a manner far more restrictive than intended by the water quality standard:  

Other than in the beach notification and closure decision context, the geometric 

mean is the more relevant value for ensuring that appropriate actions are taken to 

protect and improve water quality because it is a more reliable measure, being less 

subject to random variation, and more directly linked to the underlying studies on 

which the 1986 bacteria criteria were based.   

69 Fed. Reg. 67,224 (Nov. 16, 2004). 

 

The single sample maximum values in the 1986 bacteria criteria were not 

developed as acute criteria; rather they were developed as a statistical 

construction to allow decision makers to make informed decisions to open or 

close beaches on small data sets … single sample maximums were not designed 

to provide a further reduction in the design illness level provided for by the 

geometric mean criterion … Based on the derivation of the single sample 

maximums as percentiles of a distribution around the geometric mean, using the 

single sample maximums as values not to be surpassed for all Clean Water Act 

applications, even when the data set is large, could impart a level of protection 

much more stringent than intended by the 1986 bacteria criteria document.   

 

69 Fed. Reg. 67,225 (Nov. 16, 2004). 

 

If the SSM is used as a “not to exceed” value, as it is in the existing DES criteria, it would 

impose a level of protection far more stringent than that intended by EPA to protect contact 

recreation uses.  For example, EPA typically uses the 99th percentile of a distribution (ZP = 

2.326) to assess compliance with regulatory maximums.  Equation [1a] may be used to back 

calculate the actual geometric mean needed to keep a receiving water concentration below the E. 

coli maximum value of 406 colonies/100 ml, assuming the same standard deviation (0.4) 

employed by EPA in deriving the national criteria.  For this case, the corresponding geometric 
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mean is 48 colonies/100 ml.  This geometric mean is far more stringent than the level of 

protection provided by the actual geometric mean criterion – 126 colonies/100 ml.  Similarly, for 

enterococci, the maximum concentration of 104 colonies/100 mL is equivalent to a 

corresponding geometric mean of 2.4 colonies/100 mL while the actual geometric mean criterion 

is 35 colonies/100 mL.   

The geometric mean indicator density for E. coli in fresh water and enterococci in marine waters 

are based on Equation [2a] and Equation [2b], respectively.   

freshwater 
  40.9/74.1110.  IcoliE  [2a] 

marine waters 
  17.12/20.010  IiEnterococc  [2b] 

where:  

 E. coli =  geometric mean E. coli density (colonies/100 ml) 

 Enterococci =  geometric mean Enterococci density (colonies/100 ml) 

 I = illness rate per 1,000 people 

See 69 Fed. Reg. 67,221 (Nov. 16, 2004).  Solving Equation [2a] for a geometric mean of 48 

colonies per 100 ml yields an illness rate of 4.0 per 1000 people.  This level of protection is 

double the acceptable swimming associated gastroenteritis rate (8 per 1,000 people) targeted by 

EPA.  Similarly, solving Equation [2b] for a geometric mean of 2.4 colonies per 100 mL yields 

an illness rate of 4.9 per 1000 people.  This represents a level of protection approximately 300% 

greater than the target rate of 19 per 1,000 people, assuming application of the criteria as a daily 

maximum is appropriate at all.  As demonstrated above, the current DES water quality standard 

is much more restrictive than the underlying EPA standard, without any rationale supporting the 

more restrictive requirements.   

Additionally, EPA‟s guidance on coordinating CSO requirements with water quality standards
35

 

does not support such an approach and makes recommendations for reconciling the two 

requirements.  In providing this guidance, EPA intended that states integrate water quality 

standards reviews, implement high-priority CSO controls, and develop Long Term Control Plans 

that support attainment of water quality standards without causing substantial and widespread 

economic and social impacts.  This integration would include a review of state water quality 

standards and revision as appropriate to ensure that the applicable water quality standards are 

attainable.  The guidance notes that, depending upon the CSO impacts, possible water quality 

standard revisions could include:  

                                                            
35  Guidance: Coordinating CSO Long-Term Planning with Water Quality Standards Reviews.  2001.  EPA-833-R-

01-002.  (CSO Guidance). 
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1. Applying the Ambient Water Quality Criteria for Bacteria – 1986 (i.e. E. coli or 

enterococci) at the beach or at the point of contact rather than at the end-of-pipe or at 

the edge of the mixing zone where permits may require compliance with other 

criteria;  

 

2. Segmenting the water body to preserve recreation in areas where it actually occurs;  

 

3. Revising the use by creating subclasses to recognize intermittent exceedances of 

bacteriological criteria.   

CSO Guidance, at 5.  At a minimum, the bacteria standards should be revised to incorporate the 

most recent, promulgated criteria and their proper application.  Alternatively, every MS4 could 

file a site-specific request to ensure the proper application of the criteria.   

 

9. The Water Quality Criteria for Bacteria Needs a Specified Return Frequency 

Water quality criteria consist of three components: (1) magnitude, (2) duration and (3) 

frequency.
36

  A typical frequency component requires that the magnitude and duration 

components are not exceeded more frequently than once every three years on average.  The 

criteria presented in Section 485-A:8 present the magnitude (the allowable concentration) and 

duration (averaging period) components, but is silent regarding the frequency (how often criteria 

can be exceeded) component.   

The 2012 Section 305(b) and 303(d) Consolidated Assessment and Listing Methodology (2012 

CALM) presents Use Support Matrices for Bacteria that shed light on the frequency component 

used by the State.  The Use Support Matrix for Bacteria (Primary Contact Recreation) (Table 3-

19 of the CALM) indicates that the primary contact recreation designated use is not supported if 

there are one or more exceedances of the geometric mean criterion and/or two or more 

exceedances of the SSM criterion.   

This interpretation of the New Hampshire water quality criteria is more stringent than the “once 

in three years on average” frequency typically used by water quality criteria.  However, this basis 

is predicated on an assessment of the most recent full calendar year of data (or years if there was 

insufficient data in the most recent year to make an assessment).  To be fully supporting the 

designated use, there must be sufficient data to make an assessment during the peak contact 

recreation season (May 24 – September 15).   

The bacteria criteria should be revised to incorporate a return frequency consistent with the 

CWA requirements and EPA Guidance.  Likewise a seasonal application of such standards is 

appropriate as contact recreation is not possible during cold periods when hypothermia would 

                                                            
36 See EPA Technical Support Document for Water Quality-based Toxics Control (1991), at 32. 
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occur from swimming.  Swimming during major storms with dangerous currents should also not 

be assumed and elevated bacteria under those conditions should not constitute an impairment 

since the use cannot physically exist under those conditions.  At a minimum, impairment listings 

should be based on three consecutive years of data with at least one geometric mean during the 

peak contact recreation season exceeding the applicable criteria.   

10. The Impairment Listings for Bacteria are Suspect  

Data supporting the impairment listings for the statewide Bacteria TMDL were provided in the 

appendices with the TMDL.  One of these appendices (Appendix H) was reviewed to assess 

whether the impairment listing was reasonable given the general considerations identified above 

and the specific concerns with the bacteria water quality standard.  Data supporting the 

impairment listings for the Merrimack River Watershed were presented in Appendix H of the 

Statewide Bacteria TMDL.  This appendix presents data for 81 Assessment Units (AUs) that are 

considered impaired. The first 15 of these AUs were reviewed and the results are summarized 

below.   

AU Beach 
Period of 

Record 

Number of 

Exceedances 
Comments 

   GM SSM  

H1 Yes 1998-2007 0 2 No exceedances after 2003 

H2 No 2002-2007 0 2 No exceedances in 2007 

H3 No 2000 1 2 Insufficient data 

H4 No 2001 1 1 Insufficient data 

H5 No 2002-2003 1 1 Insufficient data 

H6 No 2000 1 1 Insufficient data 

H7 No 2000 1 1 Insufficient data 

H8 No 2002-2007 2 2 Exceedances in 2007 only 

H9 No 2002-2007 0 2 1 dry, 1 wet weather exceedances 

H10 No 2002-2007 0 2 1 dry, 1 wet weather exceedances 

H11 Yes 1998-2007 0 8 Localized exceedances 

H12 Yes 1998-2005 0 3 
Localized, low level exceedances; 

No exceedances after 2001 

H13 Yes 2002-2007 0 4 Localized, low level exceedances 

H14 No 2004-2007 0 3 High level exceedances 

H15 No 2000-2007 0 9 No exceedances after 2004 

 

 AU H1 (Sondogardy Pond) and H2 (Merrimack River) have sufficient data in the last 

year of record to confirm full use support.  The data for AUs H3 – H7 are insufficient to 

make any decision on impairment.  Even if the available data for these sites show highly 
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elevated levels of bacteria, the data are over 10 years old and management practices 

implemented with the 2003 General Permit may have resolved the old impairment issues.  

Updated data is required to confirm the impairment status of these AUs.   

 

 AU H8 (The Merrimack River – Garvins Falls) exhibited two exceedances of the 

geometric mean and SSM criteria over a six year period of record.  Since this site is not a 

beach, the SSM criteria should not be applied (consistent with EPA BEACH Act 

recommendations).  The remaining two geometric mean exceedances fall within the 

once-in-three-year allowable exceedances frequency, suggesting that this site is not 

impaired.  Moreover, the only two high bacteria readings (3,250, 460 CTS/100 mL) 

occurred during dry weather, suggesting that stormwater BMPs would not be effective in 

reducing bacteria levels.   

 

 AU H9 (Merrimack River) and H10 (Merrimack River – Garvin Falls Bypass) each 

exhibited two exceedances of the SSM criterion.  Both AUs are not beach areas and the 

SSM should not be applied.  If the SSM does not apply, these AUs would be considered 

fully supporting designated uses.  Even with application of the SSM criterion, the 

observed exceedances do not surpass the acceptable exceedances frequency, indicating 

that the site is not impaired.   

 

 AU H11 (Crystal Lake – Town Beach) is a beach and it has experienced 8 SSM criterion 

exceedances over the 10-year period of record.  None of the exceedances were reported 

under wet weather conditions (although this condition was seldom reported).  The 

monitoring data was reported for the left, center, and right sides of the beach with several 

of the exceedances localized to one section of the beach.  This pattern is consistent with a 

natural cause (i.e., E. coli shedding from bathers).  No data was presented to suggest that 

stormwater runoff contributes to these exceedances or that the additional BMPs contained 

in Appendix F will have any effect on the impairment listing.   

 

 AU H12 (Upper Suncook Lake – Camp Fatima Beach) is a beach with 3 reported SSM 

criterion exceedances over an 8 year period.  There have been no exceedances reported 

since 2001, although the lake was only sampled twice in 2002, 2004, and 2005, with a 

high E. coli level of only 8 CTS/100 mL in these three years.  Monitoring data were 

reported for the left and right sides of Camp Fatima with SSM exceedances only reported 

on one side or the other, but not both.  As discussed above, this pattern is consistent with 

a natural cause (bathing).  This AU should not be subject to a TMDL given the limited 

record, lack of any exceedances in the last three years of sampling, and the possible 

natural cause of the older exceedances.   
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 AU H13 (Berry Pond Brook – Town Beach) is a beach with 4 reported SSM criterion 

exceedances over the 6 year monitoring period.  Measurements are made at the left, 

center, and right of the recreation area of the beach.  E. coli concentrations have been 

reported at low levels during wet weather conditions with only one cluster of SSM 

exceedances (left, center, and right sides on a single day) reported in the last two years of 

record.  These observations suggest a natural source of contamination (e.g., bathing) and, 

along with the wet weather data, suggest that stormwater control will have no effect on 

conditions in the lake.   

 

 AU H14 (Jenness Pond) is not designated as a beach.  The record includes 6 observations 

in 2004, 7 observations in 2005, and a single observation in 2007. There were three SSM 

criterion exceedances in 2004-2005, with one exceedance reported at 23,300 CTS/100 

mL.  No information is presented on the weather conditions (wet or dry) associated with 

these observations, but the station name included in the Appendix suggests that a horse 

farm is located adjacent to the pond.  The data is sparse and new data should be collected 

to assess the impairment status of the pond.  Even so, these data do not suggest that a 

“pooper scooper” program will have a significant effect on bacteria levels in this pond.   

 

 AU H15 (Northwood Lake) is not designated as a beach.  The record includes 8 years of 

data, with adequate monitoring to assess the geometric mean in 2002 and 2004 – 2007.  

There were no reported geometric mean exceedances and the SSM criterion was 

exceeded 4 times in 2002 and 5 times in 2004.  No additional exceedances were reported 

in the last three years of monitoring.  This lake should not be listed as impaired.   

Based on this summary, virtually all 15 AUs should be removed from the impaired waters list.  

For some, the data clearly indicates that primary contact recreation use is not impaired.  For 

others, there is clearly not enough data or recent data upon which a determination of impairment 

can be made.  Regardless of the impairment listing, there is no data presented to determine 

whether MS4s cause or contribute to exceedances of the bacteria standard and there is no factual 

basis to conclude that the MS4 communities are significantly contributing to use impairment.  

The impairment listings for these AUs should be revisited and the other impairment listings 

should be reviewed to determine whether they suffer from the same deficiencies.  In any event, it 

is apparent that the mere listing of a water body as impaired is not substantial evidence or legally 

sufficient to conclude that (1) a more restrictive MS4 permit should be imposed or (2) that the 

community is causing or contributing to the condition.  The provisions of the proposed permit 

that are based on such assumptions are plainly arbitrary and capricious and should be withdrawn.  

With regards to EPA‟s or the State‟s determinations under Part 2.2.1(c) of the Draft Permit, the 

type of assessment included in the Bacteria TMDL is also not sufficient to render any type of 

defensible determination that further MS4 corrective measures or regulatory controls are 

necessary to ensure standards compliance.  Before these conditions are imposed, the source of E. 
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coli contamination must be determined to ensure that MS4 control is necessary to maintain the 

primary contact recreation use with consideration for dilution and die-off, as intended by the 

TMDL.   

11. The Bacteria Water Quality Criterion is An Inappropriate Threshold for 

Evaluating Illicit Connections 

Throughout the Draft Permit there are references to the use of sampling data to assess whether 

illicit connections are present.  See, e.g., Draft Permit, at 32.  This screening includes analyses 

for bacteria, with bacteria levels in excess of the water quality criteria serving as an indicator of a 

potential sanitary connection.  The water quality criterion is an inappropriate threshold for 

evaluating illicit connections to sanitary wastewater and there is no justification presented in the 

Draft Permit that would support such a low level of bacteria as indicative of illicit connections. 

This appears to be yet another unsupported regulatory presumption (i.e., if a criteria is exceeded, 

presume the MS4 is the source and require a study of that system).  EPA should look to state 

policy applicable on this issue, prior to imposing its own approach, as required by 40 C.F.R. § 

122.44(d).  An appropriate bacteria concentration to indicate a potential sanitary connection is 

>2,000 cts/100 mL.  See 2012 CALM, at 37.   

12. MS4s Should Not be Responsible for Deicing Activities They Do Not Control and 

Communities Should Not Have to Sacrifice the Safety of Their Citizens for Fear of 

Causing or Contributing to a Chloride Impairment 

The Draft Permit subjects permittees to additional requirements for limiting the discharge of 

chloride under Part 2.2 of the draft permit.  See Part 2.1.1 – Requirements to Meet Water Quality 

Standards; Part 2.2.1 – Discharges Subject to an Approved TMDL; and, Part 2.2.4 – Discharge to 

Chloride-Impaired Waters.  Part 2.2.1(d) requires permittees subject to an approved TMDL for 

chlorides to meet the requirements specified in Appendix F.  Part 2.2.4 requires municipalities 

with MS4s located in areas with chloride-impaired waters without a TMDL to comply with the 

requirements specified in Appendix H.  These requirements are technically flawed as each 

TDML will provide the basis for knowing whether or not MS4 activities are significant (as 

opposed to regional highway and road authorities).  The MS4 community may not be held 

responsible if it is not the party controlling deicing activities.  Moreover, assuming BMPs are 

required, without assessing the need for and causes of the alleged chloride impairment is legally 

and technically deficient.  Under such circumstances, there is no scientifically defensible basis 

for choosing and imposing BMPs. 

The BMPs specified in Appendix F and Appendix H are essentially identical, which effectively 

imposes mandatory BMPs whenever chloride is identified as an issue in downstream waters.  For 

waters identified as exceeding the applicable water quality criteria (860 mg/L acute; 230 mg/L 

chronic), the permittee is required to develop and implement a Salt Reduction Plan.  The Salt 

Reduction Plan includes requirements for surfaces maintained by the municipality as well as 
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requirements for private areas that drain to the MS4s.  Many of these requirements seem 

reasonable, particularly those practices geared toward preventing the over-use of deicing salts.  

However, public safety cannot be compromised in an effort to mitigate criteria exceedances as 

provided in the recommended BMPs, especially when the extent of a communities‟ contribution 

to the alleged chloride impairment is unknown.   

For example, the draft permit calls for the development of Salt Reduction Plans that call for the 

designation of “no salt” and “low salt” zones.  While such designations may be acceptable under 

typical road conditions, these designations cannot serve as a prohibition on salt use should road 

conditions become treacherous or beforehand, to prevent that condition.  Similarly, public 

education on the impacts and use of salt on private property is reasonable, but does not ensure 

that salt loads will be reduced from these sources.  Public education on modifications to driving 

behavior in winter weather is not a substitute for safe driving conditions.  In any event, the 

mandatory application of BMPs must be tied to demonstrated, not presumed needs.  CWA § 

301(b)(1)(C). 

13. The Water Quality Criteria for Chloride is Outdated 

The New Hampshire aquatic life water quality criteria for chloride at Env-Wq 1703.21 was 

based on the original recommendations made by EPA in 1988, using the procedures specified in 

the 1985 Guidelines for Deriving Numerical National Water Quality Criteria for the Protection 

of Aquatic Organisms and Their Uses.  The 1988 Criteria are based on an evaluation of very 

limited toxicity test data.  Since the 1988 recommendations, the database for the toxicity of 

chloride to aquatic organisms has expanded greatly to include additional organisms, allowing for 

the 1988 criteria to be recalculated in accordance with CWA requirements to reflect the latest 

scientific information.  EPA has approved updated standards in several states, as required by 

Section 303(c) and 304(a) of the Act. 

Other states have upgraded their water quality standard for chloride using the latest science, 

which indicates that chloride toxicity is a function of hardness and sulfate concentration.  For 

example, the Iowa Department of Natural Resources (IDNR) published a water quality standards 

review for chloride in February 2009.
37

  Similar criteria were also adopted by the State of 

Indiana and approved by EPA in 2012.
38

  This review presented the new data obtained since the 

original chloride criterion was developed by EPA in 1988.  As part of the effort, IDNR working 

together with EPA, performed a literature search to update and recalculate the 1988 acute and 

chronic chloride criteria based upon new toxicity data deemed acceptable following the 1985 

                                                            
37  Iowa Department of Natural Resources, Water Quality Standards Review: Chloride, Sulfate and Total Dissolved 

Solids (Feb. 9, 2009) available at http://www.iowadnr.gov/portals/idnr/uploads/water/standards/ws_review.pdf.   

 
38 See 327 IAC 2-1-6(a)(5) available at http://www.in.gov/legislative/iac/T03270/A00020.PDF. 
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EPA Guidelines.  Subsequently, IDNR adopted and EPA approved revised aquatic life criteria 

for chloride based on hardness and sulfate concentration.
 39

   

                                             

                                              

The revised chloride criteria are equivalent to an acute criterion of 629 mg/L and a chronic 

criterion of 389 mg/L for a hardness concentration of 200 mg/L (as CaCO3) and a sulfate 

concentration of 63 mg/L (default values used by Iowa in Table 1).  Missouri has also adopted 

the same aquatic life criteria for chloride.
40

  

The two other adjacent, downstream states (Wisconsin and Illinois) also have updated water 

quality criteria for chloride; however, these criteria are not dependent on hardness or sulfate.  

Wisconsin updated its aquatic life water quality criteria for chloride in 2000 based on an 

evaluation of new data and used the 1985 Guidelines approach for criteria development.
41

  The 

revised acute water quality criterion for chloride is 757 mg/L and the chronic criterion is 395 

mg/L.
42

  Illinois has a chronic chloride water quality criterion of 500 mg/L.
43

   

States are supposed to update criteria to reflect the latest scientific information.  CWA §§ 304(a), 

303(c).  The need for enhanced BMPs to control chloride loads to impaired waters should be 

evaluated against the updated criteria to assess whether the proposed controls are necessary.  In 

any event, EPA should encourage New Hampshire to adopt updated, revised criteria and defer 

implementation of the proposed BMPs in waters that are not impaired based upon the updated 

criteria.  Relying on outdated standards misdirects and wastes local resources and is inconsistent 

with the requirements of the Act. 

 

 

                                                            
39 See IAC 567-61.3(3) Table 1- Criteria for Chemical Constituents, available at 

https://www.legis.iowa.gov/DOCS/ACO/IAC/LINC/Chapter.567.61.pdf.   

 
40 See 10 CSR 20-7.031(4)(A) Table A- Criteria for Designated Uses, available at 

http://www.sos.mo.gov/adrules/csr/current/10csr/10c20-7a.pdf.  

 
41 See Attachment H - Jim Schmidt, WDNR, Derivation of Acute and Chronic Toxicity Criteria for Chloride (Jan. 

2000), available at http://www.epa.gov/gliclear/pdfs/wi_al_134_01012001.pdf. 

 
42 See WDNR NR 105.06, Table 1- Acute Toxicity Criteria for Substances with Toxicity Unrelated to Water Quality 

and Table 5- Chronic Toxicity Criteria Acute- Chronic Ratios for Substances with Toxicity Unrelated to Water 

Quality, available at http://dnr.wi.gov/topic/SurfaceWater/codes/nr105.pdf.  

 
43 See 35 Ill. Adm. Code 302.208(g)- Illinois Numeric Standards for Chemical Constituents, available at 

http://www.ipcb.state.il.us/documents/dsweb/Get/Document-33354/.   
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14. The Phosphorus Endpoint is Not Scientifically Defensible  

Appendix F to the Draft Permit specifies that the permittees subject to phosphorus TMDLs must 

prepare a Phosphorus Control Plan (PCP) and demonstrate compliance with the TMDL through 

implementation of structural and non-structural BMPs.  The phosphorus reduction requirements 

for each phosphorus TMDL are summarized in Table F-3, ranging from 40% to 80%, based on a 

baseline watershed phosphorus load.  Appendix F also provides recommended non-structural and 

structural BMPs, with associated phosphorus removal rates.   

The phosphorus reduction requirements specified for the MS4s within the TMDL watersheds 

were all based on an in-lake target of 12 µg/L.  This target was derived using a “weight-of-

evidence” approach (discussed in Appendix A of each TMDL) to achieve an interim threshold 

chlorophyll-a concentration of 15 µg/L.  This interim chlorophyll-a impairment threshold for 

swimming is applied as a daily maximum (or 90%ile) value.  The use of a daily maximum (or 

90%ile) 15 ug/l level as a “swimming impairment threshold” has no objective basis in science, 

was never adopted into state law and was never approved by EPA as the “applicable” water 

quality standard.  The TMDLs themselves acknowledge that with the level of algal growth, the 

threshold is more restrictive than necessary to protect swimming uses.  Historically, DES utilized 

a 20 ug/l seasonal average condition as the basis for identifying conditions that could potentially 

limit swimming uses.  EPA, itself, has endorsed this level of control in Florida and has approved 

similar levels as protective in other states (e.g., Minnesota). 

The seasonal average (median) algal levels in many of these lakes are plainly not excessive (it is 

oligotrophic).  Moreover, assessment of median growing season concentrations is the generally 

accepted method for assessment of nutrient impacts on lake environments, including swimming 

use impairment.  Thus, at worst, the use of the 15 µg/l target should have been applied as a 

“median” not maximum, consistent with state and federal activities in dozens of other states as 

well as national guidance on proper regulation of nutrient effects.  The modification of this 

endpoint to a more restrictive averaging period is contrary to applicable federal rules and cannot 

be attributed to any “weight of evidence” assessment as no “evidence” was presented to 

demonstrate this level of algal growth is necessary to protect swimming uses.  See 40 C.F.R. § 

122.44(d).  Such an assessment, if balanced, would have produced a conclusion that a 15 µg/l 

median and 30 µg/l maximum reading would be protective of swimming uses.  Given the 

tremendous expected cost to comply with the TMDL and MS4 general permit, it is inappropriate 

to base these requirements on an “interim” threshold that is 10 years old and has never gone 

through rulemaking.  Rulemaking on the impairment threshold for chlorophyll-a in freshwater 

lakes should take place before the Draft Permit is finalized to confirm that the dramatic BMP 

reduction requirements of this permit are actually necessary.   

The supporting data upon which the chlorophyll-a threshold is based includes an analysis of the 

relationship between TP and chlorophyll-a in New Hampshire lakes.   
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NH DES used a similar statistical approach when developing preliminary TP 

criteria for freshwaters in New Hampshire (NH DES, 2005). The NH DES 

evaluation identified statistically significant relationships between chl a and TP 

for lakes. Statistical relationships were based on: 1) the median of TP samples 

taken at one-third the water depth in unstratified lakes and at the mid-epilimnion 

depth in stratified lakes; and 2) the median of composite chl a samples of the 

water column to the mid-metalimnion depth in stratified lakes and to the two-

thirds water depth in unstratified lakes during the summer months (June through 

September). A total of 168 lakes were included in the analysis of which 23 were 

impaired for chl a (i.e., lakes with chl a greater than or equal to 15 μg/L). Of the 

23 impaired lakes, approximately 14 were stratified (60%) and 9 were unstratified 

(40%). 

Figure A-2 shows the cumulative frequency plots for the impaired and non-

impaired lakes. Based on Figure A- 2, an initial TP target of 11.5 μg/L was 

selected. As shown, 20% of the impaired lakes and 80% of the non-impaired lakes 

have TP concentrations < 11.5 μg/L which means that 20% of the non-impaired 

lakes have TP concentrations > 11.5 μg/L) [sic]. After rounding, a target of 12 

μg/L strikes a reasonable balance between the percent of lakes that are impaired at 

concentrations below this level and the percent of lakes that are not impaired at 

concentrations above this concentration. 

Baboosic Lake TP TMDL, Appendix A at A-4 (emphasis added). 

As discussed above, the analysis supporting the 12 µg/L TP target is a median and the 15 µg/L 

chlorophyll-a target is also a median.  The use of the median summer chlorophyll-a 

concentration in this analysis is inconsistent with application of the 15 µg/L threshold as a daily 

maximum in the TMDL.  Given the nature of the TP endpoint derivation, the target chlorophyll-a 

concentration should be the summer median concentration and lakes, such as Baboosic Lake, 

would not be considered impaired.  Moreover, the background document cited as the basis for 

choosing the 15 µg/l objective indicates that it is not an impairment threshold for swimming and 

exceedance of this objective should be allowed for 20% of the readings.  See Baboosic Lake TP 

TMDL, Appendix A at A-4 citing DES Interim Chlorophyll Criteria for Lakes, at 1-2 (June 6, 

2003).  The target use for protection was swimming. 

Finally, the TP endpoint used in all of the TMDLs was based on an evaluation of 168 lakes, 

without consideration of any of the factors that influence the response of lakes to nutrients as 

recommended by EPA in its Guidance on the development of numeric nutrient criteria for lakes 

(e.g., depth, stratification, detention time, water transparency).  This approach violates EPA‟s 

own guidance and cannot be considered scientifically defensible.  Rather, multiple lake types 
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should have been identified and the database classified before target endpoints were developed 

(similar to the approach used in Minnesota
44

 and Florida
45

 and approved by EPA).   

15. The Phosphorus TMDLs Impairment Listings Are Suspect 

Wasteload allocations for the individual TMDLs were assessed using modeled lake water quality 

response to different loading scenarios.  See, e.g., Baboosic Lake TP TMDL Table 6-2, at 6-3.  

The modeled response to the current load for each TMDL is summarized below.   

TMDL 
TP Load 

(kg/yr) 

Mean TP 

(µg/L) 

Mean Chl-a 

(µg/L) 

Probability of Summer 

Bloom > 15 µg/L 

Baboosic Lake 175.8 18.4 6.7 3.1% 

Horseshoe Pond 56.0 38.1 17 50.2 

Nutt Pond 104.7 33.6 14.5 37.6 

Pine Island 2533 33 14 37 

Robinson Pond 115.2 20.1 7.5 5.1 

Sebbins Pond 24.8 23.1 9 10.1 

Showell Pond 30.3 37 16.3 46.6 

Stevens Pond 65 23 9.0 10.1 

Hoods Pond 505.0 49.0 23.5 74.2 

Halfmoon Pond 25.1 35.4 15.5 42.8 

Greenwood Pond 52.4 29 11.8 23.2 

Flints Pond 80.4 19.8 7.4 4.7 

Doors Pond 174.7 30.4 12.8 28 

Country Pond 611.8 22 8.4 8.1 

Governors Lake 61.6 23 8.8 9.2 

Back Lake 134.5 13.7 4.5 0.4 

Forest Lake 179.9 12.3 3.9 0.2 

French Pond 62.7 32.4 13.8 34.0 

                                                            
44 See Minn. R. 7050.0222 Specific Water Quality Standards for Class 2 Waters of the State; Aquatic Life and 

Recreation- Eutrophication Standards for Class 2B, available at https://www.revisor.mn.gov/rules/?id=7050.0222. 

 
45 See 75 Fed. Reg. 75,762, 75,778 (Dec. 6, 2010) Table C-17- EPA‟s Numeric Criteria for Florida Lakes.  
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First, as is apparent from this chart, the median chlorophyll „a‟ levels were acceptable (less than 

15 µg/l median) for the vast majority of the waters claimed to be “impaired.”  These lakes should 

have, at most, a load freeze to protect existing water quality, though most should have been 

delisted.  Moreover, the 2012 New Hampshire Consolidated Assessment and Listing 

Methodology (CALM) indicates that the Primary Contact Recreation use is fully supported when 

the total number of water quality exceedances is less than 10% of the observations.  See 2012 

CALM, at 38.  The modeling results, shown above, indicate a summertime bloom probability of 

less than 10% for many of the TMDL watersheds including Baboosic Lake, Robinson Pond, 

Flints Pond, Country Pond, Governors Lake, Back Lake, and Forest Lake.  These watersheds 

should not be considered impaired, even under the unduly restrictive chlorophyll a target value.  

Stebbins Pond and Stevens Pond marginally exceed the 10% threshold but have TP reduction 

requirements of 64% and 50%, respectively.  These reduction requirements make no sense given 

the marginal exceedance predicted by the model.  If the chlorophyll-a impairment threshold is a 

median, rather than a daily maximum, most of the lakes in the table already meet the target and 

further MS4 controls would not be required.   

16. The Phosphorus TMDLs Set Unattainable Target Load Reductions. 

The various non-structural BMPs have phosphorus reduction rates that typically range from 1% 

to 10%.  Since the TMDLs call for phosphorus removals from the MS4 discharges of at least 

40%, every MS4 community subject to a phosphorus TMDL must install structural BMPs to 

comply with the Draft Permit.  The only structural BMPs capable of achieving the reductions 

called for in the TMDLs are infiltration trenches and basins.  Consequently, compliance with the 

permit would require the installation of these basins throughout the municipality.  Given the 

major cost that must be incurred to meet the TMDL BMP load reduction objectives, it is 

appropriate to reconsider the technical validity of these requirements. 

The Infiltration Basin performance curves presented in Appendix F, Attachment 3 indicates that 

removal rates up to nearly 100% can be achieved using an Infiltration Basin.  In addition, 

removals in excess of 50% are achieved with less than 0.2 inches of runoff treated.  This 

performance seems completely unrealistic and field data were not provided to verify these 

performance estimates.  The Final TMDL Report for Baboosic Lake indicates that the maximum 

estimated achievable reduction is approximately 60 – 70%.  See Baboosic Lake TMDL, at 6-1.  

Based on this estimate, 9 of the TMDLs listed in Table F-3 cannot achieve their target load 

reductions because removals in excess of 60% are required.  Since Section 402(p) only allows 

restrictions “to the maximum extent practicable” and attainment of such reductions is not 

“practicable”, the proposed permit requirements exceed statutory authority. 

An alternative curve (presented below) for estimating phosphorus reduction, from the 

Chesapeake Bay Program, indicates that significantly higher rainfall capture levels are required 
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to obtain approximately 50% reduction in phosphorus load.
46

  Consequently, the facilities subject 

to these requirements would need to install large infiltration basins throughout the watershed.  

Using the examples presented in Appendix F, Attachment 3 the affected municipalities would 

need to devote approximately 3% of the overall surface area in MS4 service areas to these 

basins.  This land requirement is extreme and expensive – and again, not demonstrated by EPA 

to be “practicable”.  Communities faced with such requirements would likely be subject to 

substantial and basin-wide economic impacts as recognized under 40 C.F.R. § 131.10(g)(6).  

Given this certainty, the PCP Component Development Schedule presented in Appendix F (at 7) 

should be relaxed to allow up to 20 years for overall compliance, assuming the target reduction is 

practicable.   

 

17. For Waters Impaired for Aluminum, The Agency Must Consider Other Factors 

That May Cause Elevated Levels of Aluminum Before Imposing Other 

Requirements on MS4s 

The Draft Permit specifically addresses Aluminum impaired lakes with TMDLs.  See Draft 

Permit Section 2.2.1.c.  Wasteload allocations are not specified for MS4s in the TMDLs since 

atmospheric deposition was determined to be the cause of impairment.  However, this Permit 

section provides the following caveat:  

                                                            
46  Attachment  I- Recommendations of the Expert Panel to Define Removal Rates for New State Stormwater 

Performance Standards, at 9, Figure 1- New BMP Removal Rate Adjustor Curve for Phosphorus (Apr. 30, 2012), 

available at http://www.chesapeakebay.net/documents/Final_CBP_Approved_Expert_Panel_ 

Report_on_Stormwater_Performance_Standards_SHORT.pdf.   
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However, if the permittee becomes aware, or EPA or NHDES determines, that an 

MS4 discharge is causing or contributing to such impairment to an extent that 

cannot be explained by atmospheric deposition (e.g. chemical spill, acid landfill 

leachate or other sources), the permittee shall comply with the requirements of 

Part 2.1.1.c. 

Draft Permit, at 15.  The two specific examples given (chemical spill and acid landfill leachate) 

represent illicit discharges that are not under the control of the MS4 and it is inappropriate to 

make the MS4 operator pay for the illegal actions of others.  In the event that other sources are 

responsible, EPA or DES must determine that these sources are not natural and that the discharge 

is significant before imposing the requirements of Part 2.1.1.c on the MS4.  Moreover, in 

assessing whether the MS4 is causing or contributing to an exceedance of the aluminum criteria, 

the DES criteria for aluminum should be corrected to account for site-specific conditions of the 

receiving water.   

The DES criteria for aluminum (Env-Wq 1703.1) are the National Recommended Water Quality 

Criteria developed by EPA in 1986.  Those criteria specifically caution that they may be 

overprotective for the following reasons:  

1. The value of 87 µg/L is based on a toxicity test with the striped bass in water with a pH 

of 6.5 – 6.6 and a hardness < 10 mg/L.  Data from a WER submitted to EPA in 1994 

indicate that aluminum is substantially less toxic at higher pH and hardness.   

2. In tests with brook trout, total recoverable aluminum appears to be more appropriate as 

an indicator of toxicity than the dissolved form.  However, this analysis was based on 

exposure to aluminum hydroxide particles.  In surface waters, total recoverable aluminum 

may be primarily associated with clay particles, which may be less toxic.   

3. EPA is aware of many high quality waters in the U.S. that contain more than 87 µg/L of 

either total recoverable or dissolved aluminum.
47

   

Water quality data for New Hampshire indicate that naturally elevated levels of aluminum are 

common.  These elevated aluminum levels are likely due to the weathering of granitic rock, 

which yields aluminum in particles, and not the form of aluminum considered in development of 

the current DES criteria.  Given these considerations, identified by EPA in the National 

Recommended Water Quality Criteria: 2002, it is inappropriate to assess waters impaired by 

aluminum without considering whether the conditions of the receiving water are consistent with 

the manner in which the criteria were derived.   

                                                            
47 See USEPA National Recommended Water Quality Criteria: 2002, EPA-822-R-02-047, at 26 n. L.  
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