TOWN OF MARBLEHEAD

Water and Sewer Commission
P.O. BOX 1108
Office: 100 Tower Way, Building #11, Marblehead, MA 01945
781 631-0102 (Water)

781 631-2694 (Sewer)

781 631-2670 (FAX)

From:
Zach Henderson on behalf of the Town of Marblehead, MA and EPA
41 Hutchins Drive
Portland, Maine 04102
To:

U.S. Fish and Wildlife Service
Attn: David Simmons
New England Field Office
70 Commercial Street, Suite 300
Concord, NH 03301

August 20, 2018
Re:
Project Review Request, Marblehead, MA MS4 Permit Compliance
Consultation Code: 05E1NE00-2018-SLI-2793
Event Code: 05E1NE00-2018-E-06536
We have reviewed the referenced project using the Environmental Protection Agency’s (EPA)
project review process for our Municipal Separate Storm Sewer System (MS4) and have
followed all guidance and instructions in completing the review. We completed our review on
August 20, 2018 and are submitting our project package in accordance with the instructions for
further review. The U.S. Fish and Wildlife Service’s (Service) Information for Planning and
Consultation (IPaC) species list indicated these species may be present in the project area:
Northern Long-Eared Bat, Roseate Tern, but no critical habitats. We are submitting this letter as
a non-Federal representative of the EPA pursuant to the requirements of the EPA’s process for
NPDES/MS4 permits.
The proposed stormwater program activities are a continuation of previous permitted activities
and include non-structural management of stormwater runoff as required by the Massachusetts
MS4 General Permit. The objective of the program is to reduce or eliminate sources of pollution
in stormwater runoff, and through implementation, to improve the viability and functionality of
near shore habitat and aquatic diversity. Program activities include public education, nondestructive investigation, and pollutant source control on existing municipal facilities and
roadways. The location action area is identified on the attached Species List.
Permit implementation will begin in the fall of 2018 and the permit has an expiration date of
June 30, 2022.
This is a request for review by the Service pursuant to section 7 of the Endangered Species Act.
We determined that the project may affect, but is not likely to adversely affect the above listed

species, because these activities will not disturb terrestrial vegetation or require excavation.
Therefore, we believe our programmatic activities will have “no affect” on the Northern-Long
Eared Bat and that stormwater discharges from Marblehead are “not likely to adversely affect”
the other listed species. The town’s stormwater discharges are direct discharges into coastal
waters and, while they may contain some level of pollution, the immediate dilution and mixing
of these discharges are not likely to adversely affect the listed bird species. Marblehead will
continue to reduce the possibility of polluted discharges through the use of stormwater best
management practices.
The enclosed project package provides the information about the species and/or critical habitat
considered in our review, and we identified our determinations for the resources that may be
affected by the project. We request you concur with our determination that the project may
affect, but is not likely to adversely affect the species described above.
For additional information, please contact Zach Henderson at the address listed above, by phone
at 207.650.2576, or zhenderson@woodardcurran.com.
Sincerely,

Zach Henderson
Technical Manager
Woodard & Curran, Inc.

Cc: Amy McHugh, Town of Marblehead, MA

Enclosures:
1) Official Species List

United States Department of the Interior
FISH AND WILDLIFE SERVICE
New England Ecological Services Field Office
70 Commercial Street, Suite 300
Concord, NH 03301-5094
Phone: (603) 223-2541 Fax: (603) 223-0104
http://www.fws.gov/newengland

In Reply Refer To:
Consultation Code: 05E1NE00-2018-SLI-2793
Event Code: 05E1NE00-2018-E-06536
Project Name: Marblehead Stormwater Management Plan

August 17, 2018

Subject: List of threatened and endangered species that may occur in your proposed project
location, and/or may be affected by your proposed project
To Whom It May Concern:
The enclosed species list identifies threatened, endangered, proposed and candidate species, as
well as proposed and final designated critical habitat, that may occur within the boundary of your
proposed project and/or may be affected by your proposed project. The species list fulfills the
requirements of the U.S. Fish and Wildlife Service (Service) under section 7(c) of the
Endangered Species Act (Act) of 1973, as amended (16 U.S.C. 1531 et seq.).
New information based on updated surveys, changes in the abundance and distribution of
species, changed habitat conditions, or other factors could change this list. Please feel free to
contact us if you need more current information or assistance regarding the potential impacts to
federally proposed, listed, and candidate species and federally designated and proposed critical
habitat. Please note that under 50 CFR 402.12(e) of the regulations implementing section 7 of the
Act, the accuracy of this species list should be verified after 90 days. This verification can be
completed formally or informally as desired. The Service recommends that verification be
completed by visiting the ECOS-IPaC website at regular intervals during project planning and
implementation for updates to species lists and information. An updated list may be requested
through the ECOS-IPaC system by completing the same process used to receive the enclosed list.
The purpose of the Act is to provide a means whereby threatened and endangered species and the
ecosystems upon which they depend may be conserved. Under sections 7(a)(1) and 7(a)(2) of the
Act and its implementing regulations (50 CFR 402 et seq.), Federal agencies are required to
utilize their authorities to carry out programs for the conservation of threatened and endangered
species and to determine whether projects may affect threatened and endangered species and/or
designated critical habitat.
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A Biological Assessment is required for construction projects (or other undertakings having
similar physical impacts) that are major Federal actions significantly affecting the quality of the
human environment as defined in the National Environmental Policy Act (42 U.S.C. 4332(2)
(c)). For projects other than major construction activities, the Service suggests that a biological
evaluation similar to a Biological Assessment be prepared to determine whether the project may
affect listed or proposed species and/or designated or proposed critical habitat. Recommended
contents of a Biological Assessment are described at 50 CFR 402.12.
If a Federal agency determines, based on the Biological Assessment or biological evaluation, that
listed species and/or designated critical habitat may be affected by the proposed project, the
agency is required to consult with the Service pursuant to 50 CFR 402. In addition, the Service
recommends that candidate species, proposed species and proposed critical habitat be addressed
within the consultation. More information on the regulations and procedures for section 7
consultation, including the role of permit or license applicants, can be found in the "Endangered
Species Consultation Handbook" at:
http://www.fws.gov/endangered/esa-library/pdf/TOC-GLOS.PDF
Please be aware that bald and golden eagles are protected under the Bald and Golden Eagle
Protection Act (16 U.S.C. 668 et seq.), and projects affecting these species may require
development of an eagle conservation plan (http://www.fws.gov/windenergy/
eagle_guidance.html). Additionally, wind energy projects should follow the wind energy
guidelines (http://www.fws.gov/windenergy/) for minimizing impacts to migratory birds and
bats.
Guidance for minimizing impacts to migratory birds for projects including communications
towers (e.g., cellular, digital television, radio, and emergency broadcast) can be found at: http://
www.fws.gov/migratorybirds/CurrentBirdIssues/Hazards/towers/towers.htm; http://
www.towerkill.com; and http://www.fws.gov/migratorybirds/CurrentBirdIssues/Hazards/towers/
comtow.html.
We appreciate your concern for threatened and endangered species. The Service encourages
Federal agencies to include conservation of threatened and endangered species into their project
planning to further the purposes of the Act. Please include the Consultation Tracking Number in
the header of this letter with any request for consultation or correspondence about your project
that you submit to our office.
Attachment(s):
▪ Official Species List
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Official Species List
This list is provided pursuant to Section 7 of the Endangered Species Act, and fulfills the
requirement for Federal agencies to "request of the Secretary of the Interior information whether
any species which is listed or proposed to be listed may be present in the area of a proposed
action".
This species list is provided by:
New England Ecological Services Field Office
70 Commercial Street, Suite 300
Concord, NH 03301-5094
(603) 223-2541
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Project Summary
Consultation Code: 05E1NE00-2018-SLI-2793
Event Code:

05E1NE00-2018-E-06536

Project Name:

Marblehead Stormwater Management Plan

Project Type:

Regulation Promulgation

Project Description: The Town of Marblehead will be complying with the 2016 MS4 General
Permit. This EPA issued NPDES permit requires the community to
implement a variety of non-structural activities that will improve
stormwater quality from its discharges into nearby waters. No earth
disturbance will take place without additional consultation with
appropriate agencies. The term of the permit is 5-years.
Project Location:
Approximate location of the project can be viewed in Google Maps: https://
www.google.com/maps/place/42.49968968912451N70.8581325962576W

Counties: Essex, MA
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Endangered Species Act Species
There is a total of 2 threatened, endangered, or candidate species on this species list.
Species on this list should be considered in an effects analysis for your project and could include
species that exist in another geographic area. For example, certain fish may appear on the species
list because a project could affect downstream species.
IPaC does not display listed species or critical habitats under the sole jurisdiction of NOAA
Fisheries1, as USFWS does not have the authority to speak on behalf of NOAA and the
Department of Commerce.
See the "Critical habitats" section below for those critical habitats that lie wholly or partially
within your project area under this office's jurisdiction. Please contact the designated FWS office
if you have questions.
1. NOAA Fisheries, also known as the National Marine Fisheries Service (NMFS), is an
office of the National Oceanic and Atmospheric Administration within the Department of
Commerce.

Mammals
NAME

STATUS

Northern Long-eared Bat Myotis septentrionalis

Threatened

No critical habitat has been designated for this species.
Species profile: https://ecos.fws.gov/ecp/species/9045

Birds
NAME

STATUS

Roseate Tern Sterna dougallii dougallii

Endangered

Population: northeast U.S. nesting pop.
No critical habitat has been designated for this species.
Species profile: https://ecos.fws.gov/ecp/species/2083

Critical habitats
THERE ARE NO CRITICAL HABITATS WITHIN YOUR PROJECT AREA UNDER THIS OFFICE'S
JURISDICTION.

United States Department of the Interior
FISH AND WILDLIFE SERVICE
New England Field Office
70 Commercial St, Suite 300
Concord, NH 03301-5087
http ://www. fivs. gov/newengland

September 24,2018

To whom it may concern:

The U.S. Fish and Wildlife Service (USFWS) reviewed the stormwater discharge activities
associated with the 2016 National Pollutant Discharge and Elimination System (NPDES)
Massachusetts (MA) Small Municipal Separate Storm Sewer System (MS4) general permit (MA
MS4 General Permit) issued by the Environmental Protection Agency (EPA). We determined
those activities may affect, but are not likely to adversely affect, certain species listed under the
Endangered Species Act (ESA) of 1973 (87 Stat. 884, as amended; l6 U.S.C. I53I et seq.) when
specific conditions are met. When these conditions are met, we do not need to review individual
projects. These comments are provided in accordance with section 7 of the ESA and complement
existing 2016 MA MS4 General Permit Appendix C Guidance. We understand the applicant is
acting as a non-Federal representative of the EPA for the purpose of consultation under section 7.
This letter provides additional guidance for meeting Criterion B and should be submitted as
part of your application package to the EPA.

If

the USFWS Information for Planning and Consultation website (https://ecos.fivs.gov/ipac/)
indicates your MA MS4 General Permit project action area may contain one or more of the
following federally listed endangered species: roseate tern(Sterna dougallii),northem red-bellied
cooter (Pseudemys rubriventris), dwarf wedgemussel (Alasmidonta heterodon), rusty patched
bumble bee (Bombus ffinis), northeastern bulrush (Scirpus ancistrochaetus), or American
chaffseed (Schwalbea americana); threatened species: piping plover (Charadrius melodus),bog
twtle (Glyptemys muhlenbergii), Puritan tiger beetle (Cicindela puritana),northeastern beach tiger
beetle (Cicindela dorsalis), or red krrot (Calidris canutus rufa); or their federally designated
critical habitat; and the specific conditions listed below are met, you may submit this letter to
complete the MA MS4 General Permit Appendix C: Step 4 in place of a concurrence letter for
informal consultation as documentation of ESA eligibility for USFWS Criterion B.
In addition, this letter also satisfies the requirement in the MA MS4 General Permit Appendix
C: Step 2 (3) to contact the USFWS and obtain a concurence letter, if you have not yet done so.
If your project action area includes one or more of the above-listed species and one or more of the
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species listed under

Criterion Crr you may still

use this letter to certify under

Criterion B. All

existing guidance regarding requirements for certifying eligibility according to the USFWS
Criterion A, B, or C for coverage by the 2016 MS4 Permit (see MA MS4 General Permit Appendix
C

-

Endangered Species Guidance) remains unchanged.

We have determined that proposed stormwater discharge activities covered under the 2016 MS4
Permit may affect, but are not likely to adversely affect, the above-listed species and the species'
critical habitat when the following are true:

l.

2.
3.

4.
5.

all stormwater discharges are pre-existing or previously permitted by EPA;
any planned operations and maintenance work covered by this permit will only affect
previously disturbed areas where stormwater controls are already installed. In these
situations the chance of encountering any of the subject species is discountable;
the project implements EPA MS4 Best Management Practices (BMPs) and meets Clean
Water Act and Massachusetts Water Quality Standards. Although permitted discharges
may reach the environment used by these species, BMPs reduce pollutants to the extent
that discharges are not known to have measurable impacts on these species or their habitat;
no new construction or structural BMPs are proposed under this permit at this time; and
you agree that if, during the course of the permit term, you plan to install a structural BMP
not identified in the Notice of Intent (NOI), you will re-initiate consultation with the
usFws as necessary (see MA MS4 General Permit Appendix c: Step 2 (s)).

If the above criteria are met, further consultation with the USFWS under section 7 of the ESA is
not required at this time; however, if the proposed action changes in any way such that it may
affect a listed species in a manner not previously analyzed or if new information reveals the
presence of additional listed species that may be affected by the project, the applicant or the EPA
should contact us immediately and suspend activities that may affect those species until the
appropriate level of consultation is completed with our office. Thank you for your cooperation,
and please contact David Simmons of this office at (603) 227-6425 if you have questions or need
further assistance.
Sincerely

yd'urs\

Thomas R Chapman
Supervisor
New England Field Office

I

Criterion C includes guidance for project action areas that may contain species for which EPA has already
made a determination. These species include the northern long-eared bat (Myotis septentrionalls), sandplain gerardia

(Agalinis acuta), small whorled pogonia (Isotria medeoloides), and/or American burying beetle (Nicrophorus
americanus) (MA MS4 General Permit Appendix C: Step 3 - Determine ifYou Can Meet Eligibility USFWS Criterion

c).

