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§ 124.18 Stays of contested permits
conditions.

(a) Stays. (1) If a request for review of
& RCRA or UIC permit under § 124.19 or
an NPDES permit under § 124.74 or
§ 124.114 is granted or if conditions of a
RCRA or UIC permit are consolidated
for recunsideration in an evidentiary
hearing on an NPDES permit under
§§ 124.74, 124.82 or 124.114, the effect of
the contested permit conditions shall be
stayed and shall not be subject to
judicial review pending final agency
action. (No stay of a PSD permit is
available under this section.) If the
permit involves a new facility or new
injection well, new source, new

discharger or a

discharger, the applicant shall be
without a permit for the proposed new
facility, injection well, source or
discharger pending final agency action.

(2) Uncontested tions which are
not serverable from contested
shall be stayed together with the
contested conditions. Stayed provisions
of permits for existing facilities,
injection wells, and sources shall be,
identified by the Regional
Administrator. All other provisions of
the permit for the existing facility,
injection well, ar source shall remain
fully effective and enforcesble. - -

(b) Stays based on cross effects. (1) A
stay may be granted based on the

that an appeal to the
Administrator under § 124.19 of one
permit may result in ¢ to another
EPA-issued permit only each of
the permits involved has been appealed
to the Administrator and be or she has

accepted each appsal.

(2) No stay of an EPA-issued RCRA,
UIC, or NPDES permit shall be granted
based on the staying of any State-issued
permit except at the discretion of the

Regional upon
wﬂmmfmmh&lh Director.

(c) Aay ty or activity bolding an
existing permit must:

(1) Comply with the conditions of that
permit during any modification or
revocation and reissuance proceeding
under § 124.5; and

(2) To the extent conditions of any
new permit are stayed under this
section, comply with the conditions of .
the existing permit which correspond to
the stayed conditions, unless .
compliance with the existing conditions
would be technologically incompatible
with compliance with other conditions
of the new permit which have not been

stayed.
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§ 124,60 lesusnce and effective date snd
ptays of NPDES permits.

[n addition to the requirements of
§124.15, the following provisions apply
to NPDES permits and to RCRA or UIC
permits to the extent those permits may
have been consolidated with an NPDES
permit in a formal he

(2)(1) If a request for a formal hearing
is granted under § 124.75 or § 124.114
regarding the initial permit issued fora
new source, a new discharger, ora
recommencing discharger, or if a
petition for review of the denial of
request for a formal hearing with res
to such a permit is timely filed with
Administrator under § 124.01, the
applicant shall be without a permit
pending final Agency action under
§ 12491,

(2) Wherever a source subject to this
paragraph has received a final permit
under § 124.15 which is the subject of a
hearing request under § 124.74 ora
formal hearing under § 124.75, the
Presiding Officer, on motion by the
source, may issue an order authorizing it
1o begin operation before final agency
action if it complies with all conditions
of that final permit during the period
until final agency action. The Presiding
Officer may grant such a motion in any
case where no party opposes it, or, if a
party opposes the motion, where the
source demonstrates that (i) it is likel
to prevail on the merits; (ii) irreparable
harm to the environment will not result
pen final agency action if it is
allowed to commence operations before
final agency action; and (iii) the E:blic
interest requires that the source
allowed to commence operations. All
the conditions of any permit covered by
that order shall be fully effective and
enforceable.

(b) The Regional Administrator, at
any time prior to the rendering of an
nitial decision in a formal hearing on a
permit, may withdraw the permit and
prepare a new draft permit under § 124.9
addreuinzrtha portions so withdrawn.
The new draft permit shall
through the same process of public
comment and op:’pormnity for a public
bearing as would apply to any other
draft permit subject to this Part. Any
portions of the permit which are not
withdrawn and which are not stayed
under this section shall remain in effect.

{c)(1) If a request for a formal hearing
is granted in whole or in part under
§ 124.75 regarding a permit for an
existing source, or if a petition for
review of the denial of a request for a
formal hearing with respect to that
permit is timely filed with the

Administrator under § 124.91, the force
and effect of the contested conditions of
the final permit shall be stayed. The
Regional Administrator shall notify, in
accordance with § 124.75, the discharger
and all parties of the uncontested
conditions of the final permit that are
enforceable obligations of the
discharger.

(2) When effluent limitations are
contested, but the underlying control
technology is not. the notice shall
identi installation of the
t ogy in accordance with the
permit compliance schedules (if
uncontested) as an uncontested,
enforceable obligation of the permit.

(3) When a combination of
technologies is contested, but a portion
of the combination is not contested, that
portion shall be identified as
uncontested if compatible with the
combination of technologies
by the requester.

(4) Uncontested conditions, if
inseverable from a contested condition,
shall be considered contested.

(5) Uncontested conditions shall
become enforceable 30 days after the
date of notice under paragraph (c)(1) of
this section granting the request. If,
howaever, a request for a formal hearing
on a condition was denied and the
denial is appealed under § 124.91, then
that condition shall become enforceable
upon the date of the notice of the -

Administrator’s decision on the appeal if

the denial is affirmed, or shall be stayed,
in accordance with this section, if the
Administrator reverses the denial and
grants the evidentiary hearing.

(8) Uncontested conditions shall

(i) Preliminary design and engineering
studies or other requirements necessary
to achieve the final permit conditions
which do not entail substantial

expenditures;

(ii) Permit conditions which will have
to be met regardless of which party
prevails at the evidentiary hearing:

(iif) When the discharger proposed a
less stringent level of treatment than
that contained in the final permit, any
permit conditions appropriate to meet
the levels proposed by the discharger, if
the measures required to attain that less
stringent level of treatment are
consistent with the measures required to
attain the limits proposed by any other
party; and

(iv) Construction activities, such as

ation of waste streams or
installation of equipment, which would
partially meet the final permit
conditions and could also be used to
achieve the discharger's proposed
alternative conditions.

(d) If at any time after a hearing is
granted and after the Regional
Administrator’s notice under paragraph
{c)(1) of this section it becomes clear
that a permit requirement is no longer
contested, any party may request the
Presiding Officer to issue an order
identifying the requirements as
uncontested. The requirement identified
in such order shall become enforceable
30 days after the issuance of the order.

(e) When a formal hearing is granted
under § 124.75 on an application for a
renewal of an existing permit, all
provisions of the existing permit as well
as uncontested provisions of the new
permit, shall continue fully enforceable
and effective until final agency action
under § 124.91. (See § 122.8) Upon
written request from the applicant, the
Regional Administrator may delete
requirements from the existing permit
which unnecessarily duplicate
uncontested provisions of the new

t

(f) When issuing a finally effective
NPDES permit the conditions of which
were the subject of a formal hearing
under Subparts E or F, the Regional
Administrator shall extend the permit
compliance schedule to the extent
seguired by a stey onder this section
provided that no such sxtemsion shall be
granted avhich would:

{1) Result in the wialstionof an
a ble statutory deadline: or

Z) Canee the parmit lo expire more
than 5 years alier issuance under
$ 12415(a).

Note.—Ex tensions af compdiance schedules
mnder § 12480(1(2) will act automatically be
granted Tor a period 2qual to the period the
siay is in effect for an efflzent linmitation. For
axampie, if both the Agency and the

agree timt e aartain trestmant
technology is reqairad by she CWA where
guidelines do not apply. but a hearing is
geanted to consider the effluant kimilations
wehich the technology will achieve,
requirements regarding instaliation of the

will not be stayed
during the hearing. Thus, unless the bearing

extends beyond the Tinal compliance date
the permit, it willlmot udlurlly be mecamsary
doexdend the compliance sabsdite. However,
ashes application of an underhying lachnolagy
is challenged. the stay for installation

requirements relating o that technology
woudld extend for the duration of the hearing.

For purposes of judicial review

er CWA sectian 508(b}. final agency
action on a permit does not occur unless
and unéil a party has exhausted its
administrative remedies under Subparts
E and F and § 124.01. Any party which
neglects or fails to seek review ander
§ 124.91 thereby waives its opportunity
o exhaust svailable ggency remedies.
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5 124.74 Reguests for evidentiary hearing.

(a) Within 30 days following the
service of notice of the Regienal
Administrator’s final pepmit decision
under § 124.15, any interested person
may submit a request to the Regional
Administrator under pumh (b) of
this section for an eviden to
reconsider or contest that decision.
such a request is submitted by a person
other than the permittee, the person
shall simultaneously serve a copy of the
request on the permittee.

(b)(1) In accordance with § 124.76,
such requests shall state each legal or
factual question alleged to be at issue,
and their relevance to the permit
decision, together with a designation of
the specific factual areas to be
adjudicated and the time
estimated to be necessary
adjudication. Informgtion supporting the
request or other written documents
relied upon to support the request shall
be submitted as required by § 124.73
unless they are already part of the
administrative record required by
§124.18

Note.—This puragraph allows the
submission of requests for evidentiary
hearings even though both legal and factual
issues may be raised, or only legel issues
muy be raised. 1 the latter case, because ro
factual issues were raised. the Regional
Admiaistrator would be required to deny the
request. However. on review of the denisl the
Admunistrator is suthorized by § 124.9(a){1)
to review policy or legal conclusions of the
Regivnal Administrator. EPA s requiring an
appeal to the Administrator even of purely
legal issues involved in a permit decision to
ensure that the Administrator will have an
opportunity to review any permit before it
will be final and subject to judicial review.

(2) Perscns requestihg an evidentiary
hearing on an NPDES permit under this
section may also request an evidentiary
hearing on a RCRA or UIC permit, PSD
permits may never be madespart of an
evidentiary hearing under Sutpart B
This request is subject to all the
requirements of paragraph (b){1) of this
section and in addition will be granted
only if:

(1) Processing of the RCRA o UIC
permit at issue was with
the processing of the NPDES permit as
provided in § 124.&

(ii) The standards for granting a
hearing on the NPDES permit are met:

(i1i) The resolution of the NPDES
permit issues is likely to make necessary
or appropriate tion of the RCRA
or UIC permit; and

(iv) If a PSD permit is involved. a
permittee who is eligible for an -
evidentiary hearing under Subpart E on
his or her NPDES permit requests that
the formal hearing be conducted under
the procedures of Subpart F and the
Regional Administrator finds that
consolidation is unlikly to delay final
permit issuance beyond the PSD one-
year statutory deadline. _

(c) These requests shall also contain:

(1) The name, mailing address, and
telephone number of the person making

ch request:
'“[21 rA'qc‘lteu and concise factual

statement of the nature and scope of the
interest of the requester:

(3) The names and addresses of all
persons whom the requester represents;
and ;

(4) A statement by the requester that,
upon motion of any party granted by the
Presiding Officer, or upon order of
Presiding Officer sua sponte without
cost or expense to any other party, the
requester shall make available to appear-
and testify, the following:

(i) The requester;

(ii) All persons represented by the

uester: and

(iit) All officers, directors, employees,
consultants, and agents of the requester
and the persons represented by the
requester.

(5) Specific references to the
contested permit conditions, as well as
suggested revised or alternative permit
conditions (including permit denials)
which, in the judgment of the requester.
would be required to il‘:;t_pl;:ls:lce:r‘:‘t”r ‘t‘h-c

urposes and policies of the
i (8) In the case of challenges to the
application of control or treatment

technologies identified in the statement
of basis or fact sheet, identification of
the basis for the objection, and the
alternative technologies or combination
of technologies which the requester
believes are necessary to meet the
requirements of the CWA.

(7) Identification of the permit
obligations that are contested or are
inseverable from contested conditions
and shou!d be stayed if the request is
granted by reference to the particular
contested conditions warranting the
stay.

8) Hearing requests also may ask that
a I!ol!mal he: mbc held under the
procedures set forth in Subpart F. An
applicant may make such a request even
if &a does not constitute
“initial licensing” as defined in

§ 12¢.111.

{d{.ﬂ thtnl’l&oml Ahdmims:r-tor
grants an ti earin Li
whole or in part, !h.:yl!ngion:l i
Administrator shall identify the permit
conditions which have been contested
b‘):i :lhe n.equc;t::i and I’ir.-r which the
evidentiary he s been granted.
Permit couditinnan\%hich are ng
contested or for which the Regional
Administrator has denied the hearing
request shall oot be affected by, or
considered at. the evidentiary hearing.
The Regional Administrator shall
specify these conditions in writing in
accordance with § 124.80(c).

(e) The Regional Administrator must
grant or deny all requests for an
avide’nuary hearing on a particular
permit. All requests that are granted for
a particular parmit shall be combined in
a single evidentiary hearing.

(f) The Regional Administrator (upon
notice to all persons who have already
submitted hearing requests) may extend
he time allowed for submitting hearing
requests under this section for good
cause.

§124.76 Obligation to eubmit evidence
and raise lssuss before a
; final permit is
No evidence shall be submitted by
any party to a hearing under this
Subpart that was not submitted to the
administrative record required by
§124.18 as part of the preparation of and
comment on a draft permit, unless good
cause is shown for the failure to submit
it. No issues shall be raised by any party
that were not submitted to the
administrative record required by
§124.18 as part of the preparation of and
comment on & draft permit unless good
cause is shown for the failure to submit
them. Good cause includes the case
where the party seeking to raise the new
issues or introduce new information
shows that it could not reasonably have
ascertained the issues or made the
mfm:mation available within the time
required by §124.15; or that it could not
have reasonably anticipated the
relevance or materiality of the
information sought to be introduced.
Good cause exists for the introduction of
date available on operation authorized
under § 124 60(a)(2).
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