I . Response to Comments on the October 2004 Proposed Remediation General Permit
A. List of parties who submitted comments during the public comment period (November
2, 2004 - January 18, 2005):
1. Kendall Marra, Massachusetts Department of Environmental Protection (MA DEP), Bureau of
Waste Site Cleanup (BWSC). Internal MA DEP memorandum from Kendall Marra to Paul
Hogan of the MA DEP’s Division of Watershed Management (DWM), dated December 6, 2004.
2. Anthony P. Giunta, Director, Waste Management Division, New Hampshire Department of
Environmental Services. Letter dated December 14, 2004.
3. Donald R. Schregardus, Deputy Assistant Secretary of the Navy (Environment), Department
of the Navy. Letter dated December 15, 2004.
4. Kathleen Keohane, Division of Watershed Management, Massachusetts Department of
Environmental Protection. Email dated January 18, 2005.
5. George C. Berlandi, Sanitary Engineer, Wastewater Engineering Bureau, New Hampshire
Department of Environmental Services. Letter dated January 4, 2005.
6. Katherine L. Pfennighaus, Staff Engineer; Paul Ormond, Senior Engineer; Elliot I. Steinberg,
Vice President; Steve R. Kramer, Senior Vice President; Haley & Aldrich. Letter dated January
18, 2005. Elliot I. Steinberg, President, Massachusetts Licensed Site Professional Association.
Letter dated January 19, 2005' supporting Katherine L. Pfennighaus’ letter and comments.
7. Michelle L. Smith, Project Scientist, NewFields Princeton, LLC. Letter dated January 14,
2005.
8. David J. Brillhart, Assistant Commissioner, New Hampshire Department of Transportation.
Letter dated January 18, 2005.
9. Utility company comment letters, including:
a) Sandra J. Little, Director, Environmental Affairs NSTAR Electric Gas. Letter dated
January 18, 2005.
b) David Kanupke, Director, National Security Environment, & Safety, United States
Telecom Association. Letter dated January 18, 2005.
c) Jacque’ (sic) McCormick, Director, Environment Management, Verizon New England,
Inc. Letter dated January 18, 2005.
d) Joseph G. Callanan, Manager of Environmental Affairs, National Grid. Letter dated
January 14, 2005.
e) Theresa Pugh, American Public Power Association (APPA). Letter dated January 18,
2005.
f) Patricia McCullough, , Director, Environmental Management, Northeast Ultilities.
Letter dated January 18, 2005.
g) Eran Maher, Chairman, Utility Water Act Group, Nonpoint Source/Storm Water
Committee. Letter dated January 18, 2005.
h) Alexander Taft, Director, Environmental Operations New England, Keyspan Energy
Delivery. Letter dated January 18, 2005.
i) John M. Ross, Manager, Permits Environmental, Health & Safety, NiSource. Letter
dated January 18, 2005.

! This letter was dated January 19, 2005, after the public comment period closed on January 18, 2005.
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B. Comment areas and EPA Region I’s response:

Kendall Marra, Massachusetts Department of Environmental Protection (MA DEP),
Bureau of Waste Site Cleanup (BWSC)

Comment 1.a. - General written comment on the proposed Remediation General Permit
MAG910000 (RGP) concerning the need for clarity in the applicability and permit
procedures sections of the general permit. Particularly, BWSC requested that the permit
be clarified regarding the differences in permit coverage between sites that are subject to
the regulations promulgated under 310 CMR 40.000 of the Massachusetts General Law,
Chapter 21E, i.e., the Massachusetts Contingency Plan (MCP), versus those sites that are
not regulated by the MCP. Because Massachusetts is not a delegated state for the
National Pollutant Discharge Elimination System (NPDES) permit program, the RGP
covers both types of sites in Massachusetts. However, under state law, 310 CMR
40.0041, General Provisions for the Management of Remedial Wastewater and/or
Remedial Additives, provides that sites subject to the MCP are not subject to
Massachusetts water permit and fee requirements.

The majority of the discharges potentially covered by the RGP in Massachusetts are
covered under the MCP. Therefore, BWSC believes that it is essential that the general
permit be clear as to under which circumstances applicants must submit Massachusetts’
application forms (i.e., form BRPWM 12) for coverage and fees to the Commonwealth of
Massachusetts. See Part 1.B(8)(b)(1) of the proposed permit. Additionally, BWSC
requests that the general permit and supporting materials clarify which agency signs off
on the actual general permit as it applies to discharges covered under the MCP. The
proposed RGP provides for signatures of both EPA and MA DEP. However, the permit
does not require a signature from MA DEP if the discharge is covered by the MCP.

EPA Response: EPA has revised the general permit to clarify that discharges
concurrently subject to the federal NPDES permitting program and the MCP regulations,
310 CMR 40.000, do not need to submit the Massachusetts general permit application
BRPWM 12 or fees. Furthermore, the coversheet to the RGP has been modified to
clarify that, as a matter of state law, the signature of Glenn Haas, Director of the Division
of Watershed Management of the Commonwealth of Massachusetts, on the general
permit only applies to discharges in Massachusetts that are not subject to the MCP and
310 CMR 40.000. However, under federal law, discharges covered by the MCP are
required to be permitted under the NPDES program and could be covered by
MAG910000.




Anthony P. Giunta, Director, Waste Management Division (WMD), New Hampshire
Department of Environmental Services (NHDES), raised a number of concerns about
the scope, costs, and implementation of the RGP as it applies to discharges in New
Hampshire (NHG910000).

Comment 2.a: Regarding the scope of the RGP, WMD supports the use of the RGP but
only for long term and moderate term discharges, i.e., greater than 7 days. Conversely,
WMD believes that use of the RGP for short-term discharges (i.e., 7 or fewer days)
would cause significant problems and as such, the disbenefits outweigh any benefits that
might result from changing the State’s current system of issuing Temporary Surface
Water Discharge Permits (TWSP). WMD warns against a “one-size fits all” general
permit.

EPA Response: EPA understands that implementing the RGP for discharges lasting for
fewer than 7 days may be more complicated than NH’s current TWSP program.
However, EPA disagrees that the issues presented by the implementation of a general
permit for short term discharges will outweigh the benefits of permitting these discharges
under the NPDES, rather than the state, program. As described in more detail in the
responses below, there are numerous differences between the RGP and the current state
requirements that will provide additional water quality protection, such as the limitation
and monitoring of more discharges and more parameters, e.g., metals and temperature, as
well as parameters with more stringent limitations, e.g., minimum levels below the
current state requirements.

Regarding the use of a “one size fits all” general permit, EPA has considered short term
discharges during the development of the permit. EPA has based the RGP largely on its
experiences with more than 2,000 remediation and contaminated construction projects,
many of which were of a short term nature. Further, the RGP has provisions that apply
only to such short term discharges. For example, Part I.D.7 has unique sampling and
testing requirements that apply solely to short term discharges.

Comment 2.b: WMD raised implementation concerns regarding the timing of the RGP
application and approval process for individual projects. Under the current state system,
NH DES has been able to issue expedited surface water permits within 24 hours of
application. However, WMD is concerned that under the RGP, several weeks will be
needed to prepare the application due to the required consultations and preparation of the
Best Management Practices plan (BMPP). Additionally, WMD notes that the RGP
provides for a 14 day holding period for all notices of intent (NOI), including a 7 day
posting on the EPA’s website of the NOI, before EPA can approve the discharge as
covered by the general permit. WMD believes that this will create incentives to avoid the
permitting process either legally, by not discharging to a water body of the US, or
illegally, by illicitly discharging.

EPA Response: EPA is confident that the vast majority of the projects potentially




covered by the RGP can and will be able to apply for coverage well in advance of the
time of discharge. After more than 2,000 remediation and contaminated construction
projects, EPA has observed that most of the non-emergency contaminated construction
and groundwater remediation related activities are planned months, or years, in advance
of discharge. While there may be additional application requirements, including
consultation on endangered species, essential fish habitat, and national historic places, as
well as the development of a BMPP, the additional time that these processes need should
not significantly delay a well-planned construction or remediation project since these can
be done well in advance of the need to discharge.

For emergency cleanup activities, EPA recognizes that some remediation activities are
part of a response to an environmental emergency. In the case of emergencies, e.g., for
the clean up of oil spills or toxic materials, EPA-NE’s Office of Site Remediation and
Restoration (OSRR) will have the lead on all requests for emergency NPDES exclusions
as provided by 40 CFR Section 122.3(d) and 40 CFR Part 300. In cases of emergency
spills, applicants should contact EPA at: National Response Center (NRC) (800-424-
8802) or EPA-NE at: 617-918-1224 or 1236. Further, EPA-NE understands, and
discusses in Section V.A.1.a of the Fact Sheet, that during the 14 day NOI processing
period, unplanned circumstances may arise that could necessitate a discharge. In such
cases, EPA-NE will make an attempt to notify the applicant as soon as possible after the
seven day NOI posting period of the Director’s decision regarding coverage under the
permit.

Comment 2.c: WMD raised concerns regarding the potential for additional costs resulting
from the implementation of the RGP in lieu of the current state system. They believe that
the RGP will raise costs due to: 1) the RGP’s coverage of more discharges than the
TWSP; 2) the RGP’s requirements for additional analysis of chemicals currently not
covered by the TWSP; 3) the RGP’s application and compliance requirements associated
with meeting federal laws concerning endangered species, essential fish habitat, and
historic places; 4) the RGP’s requirements for the development and implementation of
BMPPs; and 5) potential delays in project activities during the RGP’s 14 day NOI
waiting period. Further, WMD is concerned that the time needed to apply for and receive
approval for coverage under the RGP delay the construction and implementation of
groundwater remediation “pump and treat” systems which are typically used when public
and private water supplies are threatened.

Additionally, WMD asserts that without additional EPA outreach and dialogue, these
potential additional costs represent an unfunded, intergovernmental mandate regulated
under Section 204 of the Unfunded Mandates Reform Act (UMRA).

EPA Response: EPA recognizes that the permitting under federal law of previously un-
permitted, or less stringently state-permitted, discharges will likely increase overall costs
to the private and public sectors. However, regardless of the duration of a discharge or
the costs incurred to meet NPDES requirements, all of the types of discharges specified
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in the RGP that occur in New Hampshire require federal NPDES permits, either general
or facility/discharge-specific. Therefore, the comparison should not be made between the
current state permitting program and the federal, but rather, the difference in cost of a
general versus individual NPDES permit. EPA does not believe that compliance with the
general permit will be more costly than compliance with an individual facility NPDES
permit. In fact, EPA strongly believes that the RGP represents a much less costly
approach than issuing and complying with individual permits for short or long term
discharges.

Regarding potential additional costs of complying with the RGP, many of the additional
costs cited are due to essential NPDES permit requirements, including the applicability of
the permit to any discharge to a water body of the US (regardless of duration), the
protection of water quality standards (either through parameter limits or by best
management practices), as well as consultation on endangered species, fish habitat, and
historic places. As WMD’s comments point out, the TWSP is less stringent than the
RGP, for all of these requirements, for example, in terms of the numbers of discharges
actually covered by a permit, the number and stringency of parameter limits, monitoring,
and analysis requirements, as well as in terms of the types of the application
documentation required. Therefore, it is understandable that a more comprehensive
NPDES permit would incur additional costs. However, EPA is compelled by federal law
to permit these types of discharges with NPDES permits, regardless of their current
coverage by the state.

EPA also understands from WMD’s comments that the TWSP program allows for
unplanned or poorly planned projects to avoid delay by providing a rapid turnaround of
applications or verbal requests. However, EPA is confident that the vast majority of the
projects potentially covered by the RGP can and will be able to apply for coverage at
least 14 days prior to the time of discharge. As EPA knows from its experience dealing
with more than 2,000 remediation or contaminated construction discharge sites, most of
the non-emergency activities are planned months, or years, in advance of the need to
discharge. Under the RGP, project managers will need to assess the possibility that soil
excavation or other activities might require NPDES coverage due to necessary
dewatering, e.g., from contaminated run-off from rain or the presence or infiltration of
contaminated groundwater. If they judge that the risk is great enough that they will need
a permit, e.g., based on preliminary testing or the topography and geology of the site,
they will be able to apply for the RGP or an individual NPDES permit well in advance of
the need to discharge. The additional time that these processes need should not
significantly delay a well-planned construction or remediation project anymore than
current business contracting or local permitting requirements currently require.

For emergency cleanup activities, EPA understands that some remediation activities are
part of a response to an environmental emergency. In the case of emergencies, e.g., for
the clean up of oil spills or toxic materials, EPA-NE’s Office of Site Remediation and
Restoration (OSRR) will have the lead on all requests for emergency NPDES exclusions



as provided by 40 CFR Section 122.3(d) and 40 CFR Part 300. In cases of emergency
spills, applicants should contact EPA at: National Response Center (NRC) (800-424-
8802) or EPA-NE at: 617-918-1224 or 1236. Additionally, EPA recognizes (and
discusses in section V.A.l.a of the Fact Sheet) that during the 14 day NOI processing
period, unplanned circumstances may arise that could necessitate a discharge. In such
cases, EPA-NE will make an attempt to notify the applicant as soon as possible after the
seven day NOI posting period of the Director’s decision regarding coverage under the
permit.

Regarding WMD’s assertion that the potential costs of NPDES permitting represent an
unfunded, intergovernmental mandate regulated under Section 204 of the Unfunded
Mandates Reform Act (UMRA), EPA strongly disagrees. First, as described in the Fact
Sheet, section F, the general permit is not an unfunded mandate because it is not a
rulemaking action. Section F states,

“Section 201 of the Unfunded Mandates Reform Act (UMRA), Public Law 104-4,
generally requires Federal agencies to assess the effects of their “regulatory
actions” (defined to be the same as “rules” subject to the RFA) on tribal, state and
local governments and the private sector. The permit issued today, however, is
not a “rule” subject to the RFA and is therefore not subject to the requirements of
UMRA”.

Furthermore, the general permit represents a choice, rather than a mandate, for
permittees. Operators of sites, including cleanup activities implemented by NH DES, are
required to apply for and receive a NPDES permit prior to discharging to a water of the
U.S. As stated numerous times throughout the Fact Sheet and permit, applicants have the
choice of submitting an application for an individual NPDES permit or applying for the
RGP.

Additionally, EPA communicated numerous times with NH DES during the general
permit development process. On June 23, and August 26, 2004, NH DES was provided
with drafts of the RGP. On July 15, and September 10, 2004, EPA received feedback on
the drafts from NH DES. The October 19, 2004 proposal, as well as the final RGP,
reflect numerous changes made in response to the comments sent by New Hampshire.
Furthermore, the proposed permit had a 10 week public comment period that provided
for all parties to provide input. While not all of NH DES’ comments resulted in changes
to the permit, including requests to create “de minimus” criteria for projects to avoid the
14 day NOI process or avoid consultation with other federal agencies, such comments
were considered in the development and finalization of the RGP. EPA believes that its
correspondences with NH DES prior to the public notice, as well as the lengthy comment
period following public notice, represent sufficient consultation prior to the finalization
of the general permit.

Comment 2.d: WMD believes that the RGP will result in adverse environmental impacts



and compliance issues if it continues to cover short term discharges. WMD explains that
currently most soil excavation projects in New Hampshire proceed without a TSWP (or
NPDES) application, even though most projects have the potential to need to discharge to
a water of the U.S. due to contaminated rainfall runoff or groundwater infiltration at a
site. WMD is concerned that if EPA requires a federal NPDES permit, more
contaminated water will remain on-site untreated, delaying remediation site set up and
ultimately site closures.

EPA Response: In addition to providing the legally-required NPDES permit coverage to
short and long term discharges, EPA believes that the RGP will not result in adverse
environmental impacts. In fact, EPA believes that use of the RGP to cover these sources
will lead to numerous environmental benefits, including enhanced protection of water
quality through enforceable coverage of discharges not currently permitted, the limitation
and monitoring of more discharges and more parameters, e.g., metals and temperature, as
well as limits with minimum levels below the current state requirements. Additionally,
the RGP will protect endangered species and essential fish habitat better than the current
state system which currently does not address these issues at all.

Comment 2.e: WMD points out that the State of New Hampshire has the most experience
in issuing short-term discharge permits and asks EPA to assign responsibility for short-
term discharge permits to the state. WMD suggests that EPA allow the state to
implement this NPDES general permit. WMD asserts that it is less important to ensure
that all permits are issued by EPA than to have remedial projects proceed smoothly and
expeditiously. WMD recommends that EPA continue to issue NPDES exclusions for
discharges of less than a week and let NH DES issue a TWSP in lieu of a NPDES permit.

EPA Response: EPA agrees with the State of New Hampshire that the state should be
responsible for permitting discharges subject to the NPDES program. The state has more
direct knowledge and expertise in regulating and permitting these types of facilities and
discharges. However, while the state may currently have a strong state-enforceable
permitting program, unfortunately, New Hampshire has not yet taken delegation of the
NPDES program, leaving EPA with the responsibility as the NPDES permitting authority
in New Hampshire. Until delegation of authority occurs, however, EPA remains
committed to consulting closely with New Hampshire on the development of NPDES
permits, as we have done so in the development of the RGP.

Donald R. Schregardus, Deputy Assistant Secretary of the Navy (Environment),
Department of the Navy. In a letter dated December 15, 2004, the Department of
Defense Clean Water Act Services Steering Committee (DoD) described a number of
concerns with the proposed general permit.

Comment 3a: DoD is concerned that the proposed RGP did not set a time limit for EPA’s
review of NOIs. They are concerned about delays in the authorization process. DoD
recommends that EPA use a “notice and go” process, by which submission of the NOI is



sufficient without the EPA review and approval step.

EPA Response: Although EPA did not set a time limit for the review and approval of
coverage of discharges under the RGP, the general permit does include a 14 day waiting
period, including a 7 day posting of NOIs on EPA’s website, for EPA, State, and public
review of the NOIs. Based on EPA’s experience with over 2,000 remediation dewatering
projects over the past 20 years, we believe that for the vast majority of applicants, we will
be able to respond to applicants immediately following the waiting period, i.e., 14 days
from receipt of the NOI or application. EPA acknowledges, however, that a small
number of NOIs may describe unusually complex or problematic situations which may
require EPA or State review time. Given this possibility, EPA will not set a time limit
for its review.

Comment 3. b: DoD asks EPA to exempt discharges made to a CERCLA remediation site
under a signed Record of Decision and clarify procedural/administrative requirements.
Further, they explain that the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA) exempts remediation activities from the requirement to
obtain permits, requiring only that substantive permit requirements of applicable relevant
and appropriate regulations shall be satisfied. The proposed RGP under the NPDES for
Discharges in Massachusetts and New Hampshire should acknowledge that, under 40
CFR 300.400(e)(1)? no permits are necessary for discharges relating to the portion of any
removal or remedial action conducted entirely onsite under CERCLA, 42 U.S.C. 8 9601
et seq., where such remedial action is selected and carried out in compliance with 42
U.S.C. §9621(e). They suggest that it would be useful to clarify in the permit that
procedural/administrative requirements, such as submission of the NOI and of reports, do
not apply to discharges which fall within this exemption (CERCLA § 121(e)(1)), and to
point out that while these requirements do not apply to such discharges, any substantive
requirements which are Applicable or Appropriate and Relevant Requirements (ARARS)
for the CERCLA action will apply. Additionally, they recommend that the RGP provide
an exception in the list of discharges excluded from coverage (Paragraph I1.A.3) stating
that discharges being made at a remediation site under a signed Record of Decision are
exempted from these general permit requirements and clarify that procedural and
administrative requirements do not apply to discharges, which fall within the CERCLA
exemption.

2 40 CFR 300.400(€)(1):

1. No federal, state, or local permits are required for on-site response actions conducted pursuant to
CERCLA sections 104, 106, 120, 121, or 122. The term on-site means the area extent of
contamination and all suitable areas in very close proximity to the contamination necessary for
implementation of the response action.

2. Permits, if required, shall be obtained for all response activities conducted off-site.
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EPA Response: EPA agrees with the comments and recommendations. The final RGP
reflects these suggestions in Parts I.A and B, the Applicability and Application/Notice of
Intent sections of the permit.

Comment 3. ¢c: DoD feels that the RGP should not require the permittee to develop and
implement a Best Management Practices Plan (BMPP) and also meet sampling,
monitoring, reporting, and recordkeeping requirements. DoD believes that requiring the
permittee to develop a BMPP and perform sampling, monitoring, reporting, and similar
requirements is in essence double regulation of the discharge. They state that it will be
very costly and time consuming for the permittee to meet both sets of requirements as
provided in the draft RGP. When compared on a cost-to-cost (including direct and
indirect costs) basis, DoD believes that it may make more sense for the permittee to apply
for an individual permit, because he would only have to meet one set of requirements.
Further, they state that most NPDES permits (individual and general) that require plans
similar to the BMPP do so as an option for the permittee to meet the performance (limits)
standards in lieu of sampling. Therefore, DoD recommends making preparation of the
BMPP optional and, if a BMPP is developed and implemented, sampling requirements be
significantly reduced or eliminated entirely.

EPA Response: EPA disagrees with DoD’s comments. Most individual NPDES permits
issued by EPA contain both effluent limits, including sampling, monitoring, reporting,
and recordkeeping requirements, as well as requirements to develop BMPPs. It is true
that some of the general permits issued by EPA have been largely based on Best
Management Practices (BMPs), rather than enforceable limits. Yet, some general
permits, like the Stormwater Multi-Sector General Permit contain both BMPs and
sampling, monitoring, recordkeeping, and reporting requirements. The RGP was
developed to protect surface waters from discharges from ground and surface waters
contaminated with petroleum products, solvents, pesticides, industrial chemicals, and
metals. Given the potential for these discharges to contain residual contamination, the
RGP needs to contain enforceable effluent limits. Further, the RGP does not require the
use of particular pollution control technology or system. Rather, it relies on the permittee
to develop and implement a BMPP in order to operate consistent with good engineering
practices and minimize violations with the terms of the permit. EPA believes that the
BMPP is important for the proper operation and maintenance of the control equipment
and the required elements are typical components of a well-run treatment system.
Therefore, EPA considers it necessary to have both enforceable limits and BMPs.

Comment 3.d: DoD asks EPA to clarify what toxic pollutants require notification per 40
CFR 122.42. As proposed, the RGP, Section 1.C.8.f (page 16) requires notification for
any toxic pollutant as required in 40 CFR 122.42. This Section appears to intend
reporting any of the list of some 65 chemicals and chemical compound categories at 40
CFR 401.15. DoD asks that if the list at 40 CFR 401.15 is being used to define “any
toxic pollutant,” then EPA should indicate that in the RGP.



EPA Response: EPA agrees with the request to clarify what is meant by toxic pollutants.
While Part I1.E.1 of both the proposal and the final permit defines “toxic pollutants” as
the list in Sections 307(a)(1) or 405(d) of the Clean Water Act (CWA), the final RGP has
been amended to clarify further. Part I.C.8.f of the final RGP now contains an explicit
reference to 40 CFR 401.15 which consists of the list of 65 pollutants designated as toxic
pollutants pursuant to section 307(a)(1) of the CWA.

Comment 3.e: DoD suggests that the RGP allow the use of existing data to determine
potential pollutants during initial permit application. Allowance should be made for
using knowledge of the site (i.e., knowledge of releases and previous analysis results) to
determine potential pollutants rather than requiring repeated sampling for a broad suite of
analytes. Additionally, the sampling requirement in Part I, Section C.8 that must
accompany the permittee’s certification that a chemical is “Not present,” although only a
single sample, can be costly due to the types of analysis that must be performed.
Equivalent information can be obtained under the permit conditions set forth in State of
New Hampshire permits, as appropriate for the site and activity.

As proposed, the RGP (Section 1.C.8) requires monthly sampling for a suite of pollutants,
based on the type of site. Re-sampling and analysis of pollutants certified not present is
also required every six months. Initial startup requires more frequent sampling (Section
1.D.2). DoD states that sampling and analysis costs are a significant factor in any site
remediation effort and that unnecessary analysis wastes money and offers increased
possibility of getting a false positive due to inadvertent contamination at the laboratory.
After the initial characterization of the influent and effluent, it is typically obvious that
one or two contaminants indicate the overall level of contamination in the effluent. For
example at “Gasoline Cleanup Sites,” benzene, toluene, ethylbenzene and xylene (BTEX)
would probably be a good indicator. Choosing the one or two indicators to be measured
monthly could be done with State and/or EPA approval and put in the NOI.

Further, DoD believes that the initial startup sampling and laboratory analysis (Section
1.D.2) should be limited to one or two key contaminants after the initial characterization
(the first week at most), as with the monthly sampling. Any other analysis during the
first month should be limited to field methods. Re-start sampling (Section 1.D.5) should
be limited to the one or two key contaminants already identified as such, similar to the
monthly and startup sampling. Similarly, DoD suggests that hydrostatic testing effluent
(Section 1.D.8) should be limited to one or two indicator contaminants.

EPA Response: EPA agrees with the suggestion that existing data should be considered
during the application and 6 month re-certification processes. Part 1.C.8.a. of the final
RGP has been revised to allow the use of historical data to certify that chemicals are
believed absent if data were collected no more than 2 years prior to the effective date of
the permit and obtained pursuant to: i. Massachusetts’ regulations 310 CMR 40.0000, the
Massachusetts Contingency Plan (“Chapter 21E”); ii. New Hampshire’s Title 50 RSA
485-A: Water Pollution and Waste Disposal or Title 50 RSA 485-C: Groundwater
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Protection Act; or iii. EPA permit exclusion letter issued pursuant to 40 CFR 122.3.

Regarding DoD’s concerns with the potential for unnecessary analysis due to the monthly
monitoring requirements following the startup sampling and testing, EPA does not agree
with the comments. The RGP already limits the number of contaminants and frequency
of testing in three ways. First, the RGP uses Benzene and BTEX as indicators for
numerous other gasoline related compounds which are not specifically regulated by the
permit. Second, Table V in Part 1.C.8 limits the number of contaminants presumed to be
in the influent by subcategory (e.g., gasoline related, oil related, VOC, etc.). And third,
the RGP allows the applicant/permittee to demonstrate that chemicals are not present
(revised to “believed absent,” see response to comment 5.k.) after a single sample has
been analyzed. Furthermore, to alleviate unnecessary sampling, after a year of monthly
data, permittees may request a reduction in monitoring through a Notice of Change.

However, regarding DoD’s suggestion for EPA and/or the State to use the NOI to choose
one or two indicators to be measured monthly, EPA does not agree. As described above,
during the development of the RGP, EPA has considered the use of indicator pollutants
and minimizing monitoring frequency. EPA also recognizes that certain pollutants can
serve as indicators for other contaminants. However, the general permit is meant to
cover the typical situations at these types of dewatering activities and is designed to
minimize the decision-making needed to allow a site coverage. Based on our experience
with more than 2,000 sites with dewatering activities, we have learned that many of the
sites contain numerous types of mixed contaminants. As the NPDES permitting
authority, EPA believes that the effort to determine “one or two indicator contaminants”
during the 14 day NOI-review period and in many cases, based on one set of sampling
data, would not be possible or prudent. Such decisions are more suited to a site-specific
NPDES permit application process.

Similarly, EPA does not agree that after the initial characterization (the first week at
most), re-start sampling, or hydrostatic testing, monitoring should be limited to one or
two contaminants or limited to field methods. EPA believes that the “shakedown” period
for pollution control systems to optimize, particularly the types of field operated systems
at the sites covered by the RGP, can take up to a month. Ongoing monitoring, including
the requirement to re-test after 6 months for pollutants reported as “not present,” (revised
to “believed absent” (see response to comment 5.k.) is meant to ensure that as
hydrogeologic or seasonal conditions change at a site, concentrations of chemicals are
not affected. EPA recognizes that field methods may aid in proper system start-up but
we do not agree that the data provided by such methods is sufficient to ensure compliance
with the effluent limitations.

Comment 3.f: Repeated sampling of intake concentration to the treatment system should
not be a permit requirement. As proposed, the RGP, Sections 1.D.2.a (page 25) and
I.D.5.a (page 27), require repeated sampling of both the intake water to a treatment
system and effluent from the system. Sampling is required on the first, third, sixth days,

11



then weekly for a month, then monthly. Two sets of influent and effluent samples are
required the first week after re-starting the system.

The permit should be principally concerned with what is discharged, not what is taken in
to the treatment system. There is no apparent data objective for which the influent data is
needed, other than the engineering operation of the treatment system. Determination of
the need for influent sampling data and the frequency of such sampling is properly left to
the designer/operator of the treatment system, rather than mandated in the general permit.

EPA Response: EPA believes that influent monitoring is necessary for the RGP. From
our experience with over 2,000 waste-site, contaminated construction, and similar
dewatering activities, EPA has determined that influent monitoring is critical for the
proper optimization, operation and maintenance of water treatment systems, particularly
the types of field operated systems during the first six months of operations. EPA agrees
that influent monitoring can be reduced after a shakedown period. This is why Part
1.C.8.g and Appendix V of the RGP allows permittees to reduce or eliminate influent
monitoring after 6 consecutive months of data.

Comment 3.g: Reorganize permit to make state-specific differences and identical
language easily identifiable. State-specific differences within the permit should be made
as easy to identify as possible, leaving the remaining language identical.

Specifically, in the initial pages of the permit, the Massachusetts and New Hampshire
pages should be as identical as possible, e.g., paragraph 2, sentence 2 should be identical
in both. On page 6, the a and b subsections of section 1.A.2 should lead off with the
name of the state (and italics would make it similar to Section 3’s format). Similar
organization would improve Sections I.E.2.b (page 30) and 1.G.3 (page 34). Section .A.3
should be broken into three sections: Federal (common to both states), Massachusetts-
specific, and New Hampshire-specific. Material in some of the appendices should be in
paragraphs headed by the name of the state, for example, in Appendix VII Endangered
Species, on page 1, Section I.A, the third paragraph should begin with the names of the
states to designate them as containing state-specific material. Then the subparagraphs
should be organized by state, not endangered species. (There is almost no overlap in the
case of these particular states and species.).

EPA Response: EPA agrees with the majority of the suggested changes and has revised
the RGP accordingly.

Comment 3.h: Part I.A.3 discharges excluded from coverage should include or reference
all excluded discharges. Section 1.B.6 (discharges affecting historic properties) would
seem to be more logically placed with the exclusions of section 1.A.3. The material of
section 1.B.4 (discharges excluded unless FWS consultation is obtained) would seem to
be more logically placed behind section 1.A.3 (excluded discharges) material.
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EPA Response: EPA agrees with the suggested change and the final RGP has been
revised accordingly.

Comment 3.i: As proposed, applicants with potential discharges to listed areas must
consult with the U.S. Fish and Wildlife Service (FWS) and National Marine Fisheries
Service (NMFS) and obtain concurrence. A standardized form for obtaining the written
concurrence required under section 1.B.5.b should be included in the appendices of this
general permit. Also, the distinction between formal and informal consultation (Section
1.B.5.c) is confusing.

EPA Response: EPA recognizes that the distinction between formal and informal
consultation may be confusing and has attempted to clarify these sections of the permit.
Regarding the need for a standardized form for obtaining concurrence from FWS and
NMFS, EPA worked with NMFS and FWS to develop Appendix VII of the RGP. While
DoD may want to collaborate with those agencies on a different standard form, EPA
believes that Appendix VII already provides a step-by-step checklist that can be used in
the consultation process.

Comment 3.j: Either define "short-term" discharges under Specific Discharges Excluded
from Coverage or add a reference to the definition given later in permit. Short-term

has various meanings and interpretations. In this context, it must not be vague. DoD
suggests after the word “discharges” add, "as defined on page 28, Part 1.D.7."

EPA Response: EPA agrees and has revised the permit accordingly.

Comment 3.k: Add page numbers to line items in Table of Contents. Without page
numbers the permittee will find it difficult and time consuming to find those permit
requirements with which he must comply. This could result in non-compliance and
enforcement actions.

EPA Response: EPA agrees with the suggestion and has added page numbers to the table
of contents of the final permit.

Comment 3.I: The RGP should add a reference to the Special NPDES Permit Conditions
section to the statement excluding discharges to municipal separate storm sewer systems
(MS4s) unless permitted or approved. The Permit states, at Part 1.A.3.h., that discharges
to MS4s are excluded unless local permitting or approval under the Storm Water
Management Plan (SWMP) is completed. However, it doesn't reference and/or state how
approval is obtained. Part 1.F.1 provides more information/requirements and partially
clarifies this issue.

EPA Response: EPA agrees with the suggestions and has added a reference in Part
1.A.3.h. to Part 1.F.1.
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Comment 3.m: Sec