
             UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION I

ONE CONGRESS STREET, SUITE 1100 (CPE)
BOSTON, MASSACHUSETTS 02114 - 2023

STATEMENT OF BASIS  
  

MODIFICATION OF NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
(NPDES) PERMIT TO DISCHARGE TO WATERS OF THE UNITED STATES 

NPDES PERMIT NO.: MA0005282

NAME AND ADDRESS OF APPLICANT:

Texon USA
P.O. Box 365

Russell, MA  01071

NAME AND ADDRESS OF FACILITY WHERE DISCHARGE OCCURS:

Texon USA
1190 Huntington Road

Russell, MA  01071

RECEIVING WATER:  Westfield River. (Westfield River Basin (Code 32 -WEST))

CLASSIFICATION:   B

I.     Proposed Action

On September 9, 2005, the New England Regional Office of the U.S. Environmental Protection
Agency (“EPA”) and the Massachusetts Department of Environmental Protection (“DEP”)
reissued to Texon USA (“Texon”) a National Pollutant Discharge Elimination System Permit,
No. MA0005282 (“Permit”), which authorized the discharge of treated effluent.  On October 6,
2005, Texon timely filed a petition for review with the Environmental Appeals Board, contesting
a single condition of the Permit (“Contested Condition”).  The Contested Condition, located in
the third sentence of footnote 5 on page 3 of the Permit, stated:

In addition, the permittee is required to monitor upstream and downstream of the
discharge daily to determine any changes in the river temperature from the
discharge.

On November 9, 2005, EPA issued a Notice of Uncontested and Severable Conditions.  Pursuant
to that Notice, all conditions of the Permit other than the Contested Condition became fully
effective on December 9, 2005. 



In order to resolve the issues raised in the petition for review, EPA agreed, pursuant to 40
C.F.R.§ 124.19(d), to withdraw the Contested Condition, and modify the Permit to (1) eliminate
downstream temperature monitoring entirely, and (2) impose a more limited upstream
temperature monitoring regime.  The modified Permit limitations and conditions are set forth
below.

The Permit specified that it would expire “five (5) years from the effective date.”  If the Permit
had not been subject to a petition for review, by its terms it would have taken effect sixty days
after its September 9, 2005 signature, i.e., on November 8, 2005.  As noted above, however, the
Permit (with the exception of the Contested Condition) actually took effect on December 9,
2005.  Consequently, the Permit (including the modified monitoring condition set forth below)
expires five years from the Permit’s actual effective date, i.e., on December 9, 2010. 

II.  Limitations and Conditions

All requirements of the existing Permit, including the first two sentences of footnote 5 on page 3,
will remain in effect, with the sole exception of the Contested Condition.

The principal goal of the in-stream temperature monitoring condition was to ensure the
performance of an uncontested condition located in the first sentence of footnote 5 of page 3,
which states: “The discharge shall not result in a change in the receiving water temperature of
greater than 5 degrees F.”  Neither this 5 degree delta T limit nor the Contested Condition were
present in the draft permit.  They were added in response to comments on the draft permit
suggesting that EPA include a 5 degree delta T limit and a methodology for measuring ambient
water temperature.

EPA has now determined that year-round daily temperature monitoring, both upstream and
downstream of the discharge, is more burdensome than necessary to ensure compliance with the
5 degree delta T maximum.  First, temperature modeling suggests that, even when the Westfield
River is at its critical low flow, Texon’s effluent would not increase the river temperature by
more than 5 degrees.  Thus, a violation of the 5 degree delta T condition is unlikely.  Second,
EPA acknowledges that in-stream monitoring presents safety concerns, particularly during
inclement weather, because the slope of the Westfield River is steep and overgrown with brush. 
Third, downstream monitoring is of limited marginal value because the downstream temperature
can be calculated given the river’s upstream temperature and flow combined with the effluent’s
temperature and flow.  

EPA has determined that the need for in-stream temperature monitoring to confirm Texon’s
compliance with the 5 degree delta T limit will be satisfied by daily upstream monitoring during
the late summer, and weekly upstream monitoring during the spring, early summer, and early fall. 
Based on the facts and circumstances of this permit, EPA has concluded that the adequacy of a
more limited monitoring program, the minimal marginal benefit of more frequent monitoring
during cooler seasons, and the potential safety issues raised by Texon together justify replacing
the Contested Condition with a less burdensome monitoring requirement.  The in-stream
temperature monitoring condition will now read as follows:



5. The discharge shall not result in a change in the receiving water temperature of greater
than 5 degrees F.  The permittee is required to monitor effluent temperature daily at a
time period when maximum thermal load is expected.  In addition, the permittee is
required to monitor the upstream receiving water temperature from April 1-October 31
each year.  From April 1-July 14 and from September 16-October 31, monitoring shall be
conducted once per week, and from July 15-September 15, monitoring shall be conducted
once per day.  The receiving water temperature shall be monitored mid-day at the intake
structure. The monthly average and maximum daily values shall be reported for each
month on the DMRs.

These changes have been made to footnote 5 of page 3 of the reissued permit.  

Consistent with regulations found at 40 CFR §§ 122.62 and 124.19(d), only the conditions
subject to modification are reopened and are subject to public comment.  The draft permit
modification which is being released for public notice includes the modified conditions only.  
The modified conditions are identified above and are also listed on page 1 of the draft permit
modification. 

III.   State Certification Requirements

EPA may not issue a permit modification unless the State Water Pollution Control Agency with
jurisdiction over the receiving waters certifies that the effluent limitations contained in the permit
modification are stringent enough to assure that the discharge will not cause the receiving water
to violate state Water Quality Standards. The staff of the Massachusetts Department of
Environmental Protection has reviewed this modification and advised EPA that the limitations
are adequate to protect water quality. EPA has requested certification by the state pursuant to 40
CFR § 124.53 and expects that the draft permit modification will be certified.

IV.  Comment Period, and Procedures for Final Decision

All persons, including applicants, who believe any condition of the draft permit modification is
inappropriate must raise all issues and submit all available arguments and all supporting material
for their arguments in full by the close of the public comment period, to the U.S. EPA, Office of
Ecosystem Protection (CMP), One Congress Street Suite 1100, Boston, Massachusetts 02114-
2023.  Any person, prior to such date, may submit a request in writing for a public hearing to
consider the draft permit modification to EPA and the State Agency.  Such requests shall state
the nature of the issues proposed to be raised in the hearing. A public hearing may be held after
at least thirty days public notice whenever the Regional Administrator finds that response to this
notice indicates significant public interest.  In reaching a final decision on the draft permit
modification the Regional Administrator will respond to all significant comments and make these
responses available to the public at EPA's Boston office.

Following the close of the comment period, and after a public hearing, if such hearing is held, the
Regional Administrator will issue a final permit modification decision and forward a copy of the
final decision to the applicant and each person who has submitted written comments or requested
notice.  



VI.    EPA Contact

Additional information concerning the draft permit modification may be obtained between the
hours of 9:00 a.m. and 5:00 p.m., Monday through Friday, excluding holidays from:

Victor Alvarez
U.S. Environmental Protection Agency
MA Office of Ecosystem Protection (CMA)
1 Congress Street , Suite 1100.
Boston, MA  02114 -2023
Telephone:  (617) 918-1572

12/05/2005 Linda M. Murphy, Director
               Date Office of Ecosystem Protection
 U.S. Environmental Protection Agency
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