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Submitted electronically at www.regulations.gov 
 
Mr. Richard Benware 
Engineering and Analysis Division 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue N.W. 
Washington D.C. 20460 
 
Re: Comments on EPA’s Proposed Rule Effluent Limitations Guidelines and Standards for the 

Steam Electric Power Generating Point Source Category, 84 Fed. Reg. 64,620 (Nov. 22, 2019), 
EPA-HQ-OW-2009-0819 

 
Dear Mr. Benware: 

 
GSP Merrimack LLC submits these comments on the U.S. Environmental Protection Agency’s 

(“EPA”) proposed rule entitled Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating 
Point Source Category, published at 84 Fed. Reg. 64,620 (Nov. 22, 2019) (“Proposed Rule”).  The Proposed Rule 
would revise certain provisions of the technology-based effluent limitations guidelines and standards (“ELGs”) 
for the steam electric power generating point source category applicable to flue gas desulfurization (“FGD”) 
wastewater and bottom ash (“BA”) transport water.  GSP Merrimack supports EPA’s Proposed Rule, with the 
limited, but important, revisions discussed below. 
 

GSP Merrimack is a subsidiary of Granite Shore Power LLC.  Granite Shore Power is an independent 
power producer located in the state of New Hampshire and operates as subsidiaries five power plants with a 
total capacity of 1,069 megawatts and sells capacity and electricity to the ISO New England (“ISO-NE”) 
wholesale electricity market.  With their diverse blend of fuel sources, including coal, Granite Shore Power’s 
subsidiaries provide electricity generation on the coldest days, when there is not enough natural gas supply to 
satisfy New Hampshire’s power demands, and on the warmest days, when electricity consumption is at peak 
levels. 
 
 Merrimack Generation Station (“Merrimack Station”), located along the Merrimack River in Bow, New 
Hampshire, is the largest of these plants.  Merrimack Station has two coal-fired steam units and two kerosene 
fueled combustion turbine units for a total of 482 MW (winter capacity). The two coal-fired units serve as 
seasonal and peak demand resources.  The two combustion turbine units primarily serve peaking roles, 
operating during periods of extreme intermittent demand and when generation is needed quickly to maintain 
electrical system stability on the grid. Merrimack Station plays an important role in providing grid generation 
diversity, especially during critical winter months when natural gas becomes constrained in ISO-NE.  
Environmental enhancements at Merrimack Station include supplemental electrostatic precipitators (“ESPs”), 
selective catalytic reduction systems (“SCRs”), and a common wet flue gas desulfurization system (“FGD 
Scrubber”) that was placed in service in September 2011, reducing the plant’s SO2 emissions by more than 94% 
and its mercury emissions by more than 80%. 
 
 Importantly, Merrimack Station’s National Pollutant Discharge Elimination System (“NPDES”) 
permit renewal application is currently pending before EPA Region 1.  As part of that pending application, 
Merrimack Station is currently opted into the Voluntary Incentives Program for FGD wastewater in the existing 
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regulations, and the application is being processed on that basis.  Our comments on the Proposed Rule are 
informed by, and relevant to, the issues presented in that pending permit application. 
 
 GSP Merrimack submits these comments to address three primary issues with regard to the Proposed 
Rule.  First, GSP Merrimack supports the addition of a subcategory for “low utilization boilers” (“LUBs”) for 
both FGD wastewater and BA transport water.  EPA is correct that cost and energy considerations dictate that 
such units not be subject to the same technology requirements as other covered units.  However, as discussed 
below, the demonstration for the LUB subcategory should be based on the average of the two-year average net 
generation of all units at the facility sharing a common treatment system.  Second, GSP Merrimack supports 
the proposed revisions to the Voluntary Incentives Program for FGD wastewater in § 423.13(g)(3)(i).  However, 
for those revisions to serve their purpose, EPA must also revise existing § 423.13(g)(3)(ii) to align the date in 
that subsection with the new proposed December 31, 2028 deadline in proposed subsection (g)(3)(i).  Without 
this additional revision to existing § 423.13(g)(3)(ii), there may be a gap in application of the new regulations.  
Third, transport water for boiler slag generated in cyclone boilers contains few constituents of concern 
(“COC”) and is materially different than the BA transport water generated by the majority of the industry. GSP 
Merrimack requests that EPA acknowledge this distinction by granting Merrimack Station (or, more generally, 
generators of transport water of boiler slag from cyclone boilers) a variance from the best available technology 
economically achievable (“BAT”) effluent limits proposed for BA transport water or creating a BAT 
subcategory for cyclone boiler slag transport water. 
 
I. The Low Utilization Boiler Subcategory Should Be Finalized with Certain Revisions 
 

GSP Merrimack supports the addition of a subcategory of “low utilization boilers” (“LUB”) for both 
FGD wastewater and BA transport water.  As explained in the Proposed Rule, EPA is well within its authority 
to establish subcategories when supported by the record.  84 Fed. Reg. at 64,624.  As EPA notes, there have 
been changes in the electricity generation sector since the 2015 rule was promulgated that necessitate a LUB 
subcategory.  Id. at 64,626.  These changes include “availability of abundant and inexpensive natural gas.”  Id.  
These market forces have caused many coal-fired generating units to shift from baseload operation to seasonal 
or peaking operation and have changed the economic profile of these units.  Id.  This shift is illustrated by 
Merrimack Station in New Hampshire.  Merrimack Station previously operated as a baseload unit, but in recent 
years has served as a seasonal and peak demand resource.  By way of example, in 2010, the annual capacity 
factor for Merrimack Station’s Units 1 & 2 (both coal-fired) was 69.4%, but in 2019, it fell to 7.9%.  Despite its 
reduced generation, Merrimack Station plays an important role in providing grid generation diversity, especially 
during critical winter months when natural gas becomes constrained in ISO-NE.  Thus, EPA is correct that the 
“continued operation [of LUBs] is useful, if not necessary, for ensuring electricity reliability in the near term.”  
Id. at 64,639. 
 
 EPA is correct that these changes in operation at LUBs, and the resulting changes in cost profile, must 
be accommodated when setting discharge limitations for FGD wastewater and BA transport water for these 
units.  EPA correctly concludes that “the record indicates that disparate costs to meet the proposed FGD 
wastewater and BA transport water BAT limitations . . . are imposed on boilers with low capacity utilization,” 
id. at 64,638, and, further, that “[a]ttempting to pass on the higher costs per MWh produced would make these 
boilers increasingly uncompetitive,” id. at 64,639.  These cost and non-water quality environmental impact (e.g., 
premature retirement of these LUBs) considerations provide a well-reasoned basis for the creation of this 
regulatory subcategory. GSP Merrimack agrees with EPA that “[c]hemical precipitation for FGD wastewater 
and surface impoundments for BA transport water . . . are the only technologies . . . [that] would not impose 
such disproportionate costs on this subcategory of boilers.”  Id.  EPA is also correct that such cost 
considerations would impact a Best Professional Judgment (“BPJ”) determination for these waste streams.  Id. 
 
 EPA should finalize a LUB subcategory but should make certain changes to the proposed LUB 
provisions for the subcategory to function as intended.  First, the generation threshold should be applied as the 
average of the two-year average net generation from all boilers at the facility sharing a common water treatment 
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system.  Because boilers at the same facility often share the same emission control equipment and associated 
water treatment system (as does Merrimack Station, for example), it would make no sense for these boilers to 
be subject to different technology requirements where, averaged together, their two-year average net generation is 
below the threshold.  Such a situation would involve the same and likely greater cost disparities that EPA cites 
as the basis for the LUB subcategory.  Under our proposed approach, for example, if, at a two-unit facility, 
Unit 1’s two-year average net generation was 900,000 MWh and Unit 2’s two-year average net generation was 
800,000 MWh, both units would continue to qualify for the subcategory (because the average of their two-year 
average net generation would be 850,000 MWh).  Such a situation may occur, for example, when one unit 
experiences an extended outage in a given year.  Such an occurrence would not justify subjecting one unit to 
more stringent technology requirements. 
 

Second, the LUB provision should not include the “automatic” re-categorization of an LUB during the 
permit term, as EPA proposes.  Id. at 64,666 (proposed § 423.13(g)(2)(iii)(B) & § 423.13(k)(2)(iii)(B)).  The 
current regulations and the Proposed Rule recognize that site-specific information is necessary to determine 
the “as soon as possible” implementation date for the FGD wastewater and BA transport water limitations 
applicable to the steam electric generation point source category generally and, further, that this date can be 
longer than two years.  See 40 C.F.R. § 423.11(t); 84 Fed. Reg. at 64,664-65.  There is no basis in the record for 
abandoning this approach with respect to LUBs that no longer qualify for the subcategory because of increased 
net generation.  The same “as soon as possible” factors should instead be considered at the next permit renewal, 
meaning that proposed § 423.13(g)(2)(iii)(B) & § 423.13(k)(2)(iii)(B) should be deleted and not finalized.  At a 
minimum, if EPA does retain these provisions, they should be revised to allow for three years or longer for the 
re-categorized facility to meet the more stringent limitations, consistent with the information in the record, 
which indicates that not all facilities can meet a two year deadline for the new FGD wastewater or BA transport 
water limitations.  84 Fed. Reg. at 64,665 n.101. 

 
II. EPA Should Revise Existing § 423.13(g)(3)(ii) to Align the Date with the New December 31, 

2028 Deadline in Revised § 423.13(g)(3)(i) 
 

GSP Merrimack agrees with EPA’s proposed revision of the Voluntary Incentives Program for FGD 
wastewater, including the new deadline of December 31, 2028, to meet the more stringent effluent limits. 

 
However, EPA must also revise existing § 423.13(g)(3)(ii) to align the dates in that Voluntary Incentives 

Program provision with the new December 31, 2028 deadline.  At present, § 423.13(g)(3)(ii) provides discharge 
limitations “before December 31, 2023.”  That date should be revised to December 31, 2028, so that there is 
continuity on the national effluent limits applied to a unit that has opted into the Voluntary Incentives Program. 

 
Importantly, § 423.13(g)(3)(ii) was not addressed or vacated by the Fifth Circuit’s decision in 

Southwestern Electric Power Co. v. EPA, 920 F.3d 999 (5th Cir. 2019) (“SWEPCo”), which considered other 
provisions in the 2015 ELG rule.  Specifically, with respect to so-called “legacy wastewater,” the Environmental 
Petitioners in that case expressly requested review and vacatur of only 40 C.F.R. § 423.13(g)(1)(ii), (h)(1)(ii), and 
(k)(1)(ii)—none of which involve the Voluntary Incentives Program.1  In subsequent filings with the Court, 
Environmental Petitioners made clear once again that § 423.13(g)(1)(ii) was not among “[t]he legacy wastewater 
and leachate provisions that Environmental Groups are challenging in this case[.]”2  Indeed, the Environmental 
Petitioners did not challenge any aspects of the Voluntary Incentives Program or EPA’s rationale for it, and 

                                                           
1 See Brief of Petitioners Environmental Integrity Project, Sierra Club, and Waterkeeper Alliance, Inc. at 66, Sw. Elec. Power 
Co. v. EPA, No 15-60821 (5th Cir. Dec. 5, 2016) (Doc. 00513785014) (Attachment 1). 

2 See Response to Sierra Club, Environmental Integrity Project, Waterkeeper Alliance, Inc., and Clean Water Action in 
Opposition to Respondents’ Motion to Govern Further Proceedings at 6 n.3, Sw. Elec. Power Co. v. EPA, No 15-60821, 
(5th Cir. Aug. 18, 2017) (Doc. 00514123143) (Attachment 2). 
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thus any challenge to § 423.13(g)(3)(ii) was waived.3  The Fifth Circuit’s decision also did not discuss the 
lawfulness of the Voluntary Incentives Program or § 423.13(g)(3)(ii), and thus cannot be interpreted as vacating 
that provision.4  

 
Indeed, the Fifth Circuit did not consider EPA’s distinct rationale for the Voluntary Incentives 

Program in the 2015 rule, and thus its decision could not, even by implication, have found any provision in 
§ 423.13(g)(3) to be arbitrary and capricious.  Evaporative treatment is the model technology for the Voluntary 
Incentives Program for FGD wastewater.  EPA considered identifying that technology as BAT for the industry 
in promulgating the 2015 rule but ultimately elected to not do so because of the high costs associated with it.  
80 Fed. Reg. 67,838, 67,852 (Nov. 3, 2015).  Thus, the Voluntary Incentives Program imposes more stringent 
discharge limitations beyond those imposed by the final BAT limitations applicable to the rest of the industry.  
Id. at 67,858.  EPA recognized facilities that “opted-in” to the Voluntary Incentives Program would not be able 
to immediately comply with the more stringent limits.  Instead, additional time “to research, engineer, design, 
procure, construct, and optimize systems capable of meeting the limitations” would be required.  Id. at 67,858-
59.   Despite this, EPA elected to promulgate the Voluntary Incentives Program because of the agency’s beliefs 
that the program, as a whole, “furthers the CWA’s ultimate goal of eliminating the discharge of pollutants into 
the Nation’s waters.”  Id. at 67,858.  The Program represents “reasonable further progress toward the national 
goal of eliminating the discharge of pollutants.” Id. (quoting 33 U.S.C. §§ 1251(a)(1), 1311(b)(2)(A)).  It is 
“technology-forcing”5 insofar as it should “effectively accelerate the research into and demonstration of 
controls and processes intended to prevent, reduce, and eliminate pollution,” consistent with CWA § 104(a)(1). 
Id.  

  
The interim limits in § 423.13(g)(3)(ii) are an essential part of the Voluntary Incentives Program because 

they, along with the additional time allotted, motivate entities to undertake the research EPA desires. EPA 
determined these § 423.13(g)(3)(ii) limits are sufficiently protective in the interim—and promulgation of them 
is justified—because of the considerable benefit the agency and general public will receive through the 
accelerated research completed by participants in the Voluntary Incentives Program.  Nothing in the Fifth 
Circuit’s decision addresses or questions the agency’s choice to structure the Voluntary Incentives Program as 
it did to achieve this ultimate goal, and, indeed, the Court was careful to state that it was not “second-guess[ing] 
[EPA’s] weighing of the statutory factors.”  SWEPCo, 920 F.3d at 1022. 

 
Accordingly, the Voluntary Incentives Program, including § 423.13(g)(3)(ii), remains “on the books” 

and is presently applicable to any and all newly-issued NPDES permits that involve FGD wastewater where 
the facility has elected to be part of the program.  Indeed, Merrimack Station is presently opted-in to the 
program as part of its pending permit application before EPA Region 1.  And, due to the same reasons cited 
by EPA as justification for the Voluntary Incentives Program, Merrimack Station will require at least until 
December 31, 2023, to meet the more stringent limitations based on evaporation technology, and perhaps 
longer due to changes in the Station’s ownership and operational profile.6 

 

                                                           
3 See Shami v. Comm’r of Internal Revenue, 741 F.3d 560, 572 (5th Cir. 2014) (“[I]ssues not raised in a party’s opening brief are 
waived.”). 

4 See Worldcall Interconnect, Inc. v. Fed. Commc’ns Comm’n, 907 F.3d 810, 825 (5th Cir. 2018), as revised (Nov. 15, 2018) (“We 
find that WCX did not raise this argument in its petition for review. . . . Therefore, this argument is not properly before 
this court.”). 

5 See SWEPCo, 920 F.3d. at 1003 (quoting NRDC v. EPA, 822 F.2d 104, 123 (D.C. Cir. 1987)). 

6 The evidence in the administrative record for the Merrimack Station permit renewal demonstrates that December 31, 
2023, is the earliest date by which the more stringent Voluntary Incentives Program limitations could be met at Merrimack 
Station, for the very reasons EPA cited in the 2015 rule.  See, e.g., Letter from Eversource Energy to EPA Region 1 (July 
7, 2016), https://www3.epa.gov/region1/npdes/merrimackstation/pdfs/ar/AR-1354.pdf.  
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For these reasons, EPA should, as part of this current rulemaking, also revise the 2023 date set out in 
§ 423.13(g)(3)(ii) to conform to the new Voluntary Incentives Program deadline of December 31, 2028. 

 
III. GSP Merrimack Requests a Variance or Subcategory for Cyclone Boiler Slag Transport Water. 
 

GSP Merrimack requests a variance for Merrimack Station from the proposed BAT effluent limitations 
for BA transport water or the creation of a BAT subcategory for cyclone boiler slag transport water because 
such wastewater contains few COC and is materially different.  In the Proposed Rule, EPA classifies all boiler 
slag (even slag from cyclone boilers) as BA and proposes to subject water used to transport slag to the same 
effluent limitations applicable to BA transport water.  84 Fed. Reg. at 64,628 n.9.  EPA makes this classification 
with seemingly no consideration for actual, material differences in slag and the associated transport water 
generated by cyclone boilers and no justification for its conclusion.7  GSP Merrimack requests that EPA 
reconsider this proposal by recognizing that boiler slag, and the associated transport water, generated by: (1) 
cyclone boilers in the industry is materially different; or, alternatively, (2) the cyclone boilers at Merrimack 
Station is materially different.  Differences in this boiler slag and transport water justify a variance from the 
BAT effluent limits proposed for BA transport water or the creation of a BAT subcategory for such transport 
water.  GSP Merrimack requests such a variance or the promulgation of such a subcategory and offers the 
following comments and Attachments 3-6 in support. 

 
Both units at Merrimack Station have wet bottom cyclone-fired boilers, which produce slag as an end 

product.  Molten ash from these boilers, once quenched in a tank, becomes slag (shown below)—a stable, inert, 
glass-like solid compound, which is very different from typical BA targeted in this ELGs rulemaking. 

 

                                                           
7 Based on a review of EPA’s 2013 proposed rule, 2015 final rule, the Proposed Rule, the associated “Supporting 
Documents” to these rules (including the agency’s 2015 Response to Comments), as well as the associated administrative 
record available on www.regulations.gov, it does not appear that the record contains any underlying analysis to support 
EPA’s apparent belief that boiler slag from cyclone boilers should be considered the same as BA.  EPA’s 2015 Response 
to Comments sets out the agency’s general view that treating boiler slag as BA is consistent with EPA’s regulatory practices 
and the technological and economic implications of complying with a rule that treats boiler slag as BA.  However, the 
record does not appear to contain an explanation as to why boiler slag from cyclone boilers should be treated as BA despite 
the fact that such boiler slag is stable, inert, and has very low leaching characteristics and the corresponding slag transport 
water contains few COC compared to BA transport water generated by the majority of the industry. 
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This stable, inert solid is conveyed through clinker grinders to reduce the size of the glass-like material, and the 
resulting slag material is then sluiced, or transported with water, to a collection area where it is dewatered and 
processed by a third-party company for 100% beneficial reuse as abrasive blasting material and/or roofing 
shingle aggregate.  The decanted wastewater is subsequently discharged from the facility. 

The water used to transport boiler slag to the beneficial reuse facility at Merrimack Station contains 
minute concentrations of COC compared to what is found in typical BA transport water, and perhaps in other 
forms of cyclone boiler slag transport water generated by the industry.  Two laboratory analyses of isolated slag 
transport water at Merrimack Station have been conducted in the recent past.8  Both sets of analytical results 
prove cyclone boiler slag transport water at Merrimack Station is different.   

 
EPA’s Technical Development Document for the 2015 ELG rule and this 2019 Proposed Rule each 

include a table that sets out the industry average concentrations of COCs found in BA transport water.9  A 
comparison of these industry average concentrations to the Merrimack Station sampling results further 
confirms the cyclone boiler slag transport water at Merrimack Station is different.  Concentrations in Merrimack 
Station’s analytical results are less than the industry average—across the board.  In fact, in many instances the 
Merrimack Station data is “non-detect,” essentially meaning the COC is not even present in the cyclone boiler 
slag transport water.  This comparison further supports GSP Merrimack’s request for a variance or separate 
subcategory. 

 
EPA’s toxic-weighted pound equivalent (“TWPE”) methodology—which the agency relies upon to 

prioritize which wastewater streams, and which pollutants within those wastewater streams, warrant 
regulation—is also instructive and gives further credibility to GSP Merrimack’s request.  EPA’s consultant, 
ERG, concluded in the 2019 rulemaking documents that the total TWPE/year discharged from 107 coal-fired 
power plants is 93,800.10  Note that this TWPE/year number is a drastic reduction from the one EPA advanced 
in the 2015 rulemaking, which was 481,000 TWPE/year for 115 plants with a dedicated BA pond.11  These 
numbers equal an average of approximately 876 and 4,182 TWPE/year, discharged per plant, respectively.   

 
The Electric Power Research Institute (“EPRI”) conducted an analysis of the annual TWPE removal 

expected at Merrimack Station by and through implementation of a treatment technology designed to meet the 
“no discharge” limitation for BA transport water included in the 2015 ELG Rule.12  EPRI utilized the two sets 
of analytical results of Merrimack Station’s cyclone boiler slag transport water (Attachments 3 and 4), accounted 
for COC found in source water, converted the analytical value of the COC to TWPE, totaled all the TWPE 

                                                           
8 See Letter from Eastern Analytical, Inc. re: Laboratory Report (July 22, 2013) (Attachment 3); Eastern Analytical, Inc. re: 
Laboratory Report (July 19, 2017) (Attachment 4). 

9 See EPA, Technical Development Document for the Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating 
Point Source Category, Dock. ID No. EPA-HQ-OW-2009-0819-6432, at 10-22 to 10-23, Table 10-7 (Sept. 2015) (“2015 
TDD”); EPA Supplemental Technical Development Document for Proposed Revisions to the Effluent Limitations Guidelines and Standards 
for the Steam Electric Power Generating Point Source Category, Dock. ID No. EPA-OW-2009-0819-8211, at 6-12 to 6-13, Table 
6-2 (Nov. 2019) (“2019 TDD”).  Note that different industry averages exist elsewhere in EPA’s administrative record for 
this rulemaking.  See, e.g., EPA, Environmental Assessment for the Effluent Limitations Guidelines and Standards for the Steam Electric 
Power Generating Point Source Category, Dock. ID No. EPA-HQ-OW-2009-0819-6427, at 3-18, Table 3-4 (Sept. 2015).  
Merrimack Station’s analytical data is materially better and different than all of the industry data sets reviewed by GSP 
Merrimack. 

10 Memorandum from ERG re: Pollutant Loadings Analysis and Supporting Documentation for the 2019 Steam Electric 
Supplemental Environmental Assessment, EPA-HQ-OW-2009-0819-7733, at 7, Table 4 (Sept. 13, 2019). 

11 See 2015 TDD at 10-34 to 10-35, Table 10-14. 

12 See EPRI Comments on the Revised Draft Determination of Technology-Based Effluent Limits for Flue Gas 
Desulfurization Wastewater at Merrimack Station in Bow, New Hampshire, at Appx. B (Dec. 15, 2017) (“2017 EPRI 
Comments”) (Attachment 5). 
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values, and then multiplied that TWPE total by the estimated annual flow (gallons per year), which was 40 
percent of the facility design flow at that time.13  EPRI ultimately concluded that approximately 192 
TWPE/year of discharges from cyclone boiler slag transport water at Merrimack Station would be eliminated.  
This is less than 22 percent of EPA’s 2019 per-facility annual average number and less than 5 percent of EPA’s 
2015 per-facility annual average number.  That makes Merrimack Station’s cyclone boiler slag transport water 
materially different than the industry.   

 
Moreover, operations at Merrimack Station have reduced dramatically in recent years.  Thus, the 40 

percent of design flow calculation utilized by EPRI inflates the TWPE actually discharged from the facility in 
recent years.  Once baseload, the units at Merrimack Station now serve as seasonal and peak demand resources, 
critical to grid reliability.  Set out in the table below are the discharge flow volumes (million gallons per year) 
and corresponding annual TWPE values from Merrimack Station’s NPDES Outfall No. 003A from the last 
five years.14  An average of the annual flows from these five years reduces EPRI’s 192 TWPE/year number to 
150 TWPE/year.  The 2019 TWPE number for Merrimack Station would have been 144 TWPE/year (and this 
number would have been at its lowest in 2016, with a TWPE/year of 106).  These values provide further 
support that the cyclone boiler slag transport water at Merrimack Station is materially different compared to 
the industry. 
 

 mg/y TWPE/y 

EPRI Reference  584 192 

Year     

2019 437 144 

2018 666  219 

2017 386  127 

2016 322 106 

2015 474  156 

5 year average 457 150 
 

  
The standards EPA has promulgated for granting a fundamentally different factors (“FDF”) variance 

for individual permit holders also support GSP Merrimack’s request for changes in this proposed rule.  The 
regulations explicitly provide that a discharger “may request a variance from otherwise applicable effluent 
limitations . . . [f]or . . . best available technology economically achievable (BAT)” effluent limitations.  40 C.F.R. 
§ 122.21(m).  In deciding whether to grant such a request, a permit writer is to consider: 

 
(1) The nature or quality of pollutants contained in the raw waste load of the applicant’s 
process wastewater; 
 
(2) The volume of the discharger’s process wastewater and effluent discharged;  
 
(3) Non-water quality environmental impact of control and treatment of the discharger’s raw 
waste load;  

                                                           
13 See id. 

14 Boiler slag transport water is approximately 90 to 95 percent of the total flow through Outfall 003A.  This TWPE 
analysis assumed slag transport water was the entire flow through the Outfall over the five-year period.  It therefore 
overestimates the total TWPEs present in the transport water and the corresponding reductions that could occur if “dry 
handling” treatment technologies are utilized at Merrimack Station. 



 

8 

 
(4) Energy requirements of the application of control and treatment technology;  
 
(5) Age, size, land availability, and configuration as they relate to the discharger’s equipment 
or facilities; processes employed; process changes; and engineering aspects of the application 
of control technology;  
 
(6) Cost of compliance with required control technology. 

 
Id. § 125.31(d).  Factors (1) and (2) clearly support GSP Merrimack’s request for the reasons already mentioned.  
Factor (6) also supports GSP Merrimack’s request.  The regulations provide additional detail on how cost 
should specifically be considered in evaluating a FDF variance request:  
 

A request for the establishment of effluent limitations less stringent than those required by 
national limits guidelines shall be approved only if:  

. . .  
 
(3) Compliance with the national limits (either by using the technologies upon 
which the national limits are based or by other control alternatives) would result in:  
 

(i) A removal cost wholly out of proportion to the removal cost considered 
during development of the national limits. 

 
Id. § 125.31(b)(3)(i).  EPRI analyzed this issue and ultimately determined the cost-to-TWPE removal ratio for 
“dry handling” treatment technologies at Merrimack Station would be $2,724/TWPE (in 1981 dollars).  2017 
EPRI Comments at 3.  This is “fundamentally different” from the $314/TWPE EPA formulated for the 
industry in the 2015 ELG Rule15 and no one could reasonably argue the costs for Merrimack Station are not 
“wholly out of proportion to the removal cost considered during development of the national limits.”16 
 

The attached correspondence submitted to EPA Region 1 as part of the NPDES permit renewal 
process by the former owner of Merrimack Station, Eversource Energy, describes challenges that would be 
experienced in attempting to retrofit a “dry handling” treatment technology at the facility.17  These issues are 
relevant to factor (5).  The costs of “dry handling” technologies—if ultimately required—may also force GSP 
Merrimack to evaluate the economic viability of the facility (with future market conditions and forecasting 
critical to this analysis).  This is also relevant to factor (5) and could be relevant to factor (4), as well.  

 
In the end, EPA should grant to Merrimack Station or all generators of transport water of boiler slag 

from cyclone boilers a variance from the BAT effluent limits proposed for BA transport water or create a BAT 
subcategory for cyclone boiler slag transport water. Such an action is supported by the enclosed analytical 
sampling data of Merrimack Station’s slag transport water, especially when compared to industry average data 
included in the rulemaking documents.  The request is also justified when this data is converted to TWPE.  

                                                           
15 See EPA, Regulatory Impact Analysis for the Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating 
Point Source Category, Dock. ID No. EPA-HQ-OW-2009-0819-5849, at F-12 (Sept. 2015). 

16 EPA has endorsed this cost-to-TWPE removal ratio to justify (at least in part) the LUB regulatory subcategory set out 
in the Proposed Rule.  GSP Merrimack’s slag transport water request is therefore consistent with the standards the agency 
is using with respect to other provisions in this same rulemaking.   

17 See Letter from Eversource Energy to EPA Region 1 (Feb. 17. 2017) (designated “Confidential Business Information,” 
in accordance with 40 C.F.R. Part 2) (Attachment 6).  Aspects of this February 17, 2017 correspondence were superseded 
by a subsequent letter.  See Letter from Eversource Energy to Mr. Mark A. Stein, Sr. Assistant Reg’l Counsel, EPA Region 
1 (Apr. 20, 2017), https://www3.epa.gov/region1/npdes/merrimackstation/pdfs/ar/AR-1388.pdf. 
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EPA relies upon TWPE values heavily in its rulemakings to inform whether additional treatment technology is 
feasible and justified.  No technologies can reasonably be required for cyclone boiler slag transport water, given 
Merrimack Station’s minuscule annual TWPE.  GSP Merrimack’s request is also supported by the regulatory 
factors EPA promulgated to evaluate whether to grant an analogous FDF variance.  Almost all of these 
regulatory factors would support granting a variance or subcategory for Merrimack Station and any that arguably 
do not support such a request are simply neutral or immaterial to the specific situation.  Cost is perhaps the 
most compelling of these regulatory variance factors.  Because the slag transport water at Merrimack Station 
contains so few COC, the removal costs associated with technologies capable of eliminating the remaining 
COC in the wastewater are without question wholly out of proportion. 

 
For all these reasons, GSP Merrimack respectfully requests that EPA grant to Merrimack Station (or, 

more generally, generators of transport water of boiler slag from cyclone boilers) a variance from the BAT 
effluent limits proposed for BA transport water or, alternatively, create a BAT regulatory subcategory for 
cyclone boiler slag transport water. 

 
We appreciate the opportunity to submit these comments, including our variance requests.  Please feel 

free to contact me with any further questions. 
 
     

 Sincerely, 

   
  James S. Andrews 

      President 
      GSP Merrimack LLC 
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Court should therefore vacate and remand the BAT limits for leachate contained in 

40 C.F.R. § 423.13(l).  

CONCLUSION 

For the foregoing reasons, the Court should vacate and remand the following 

provisions of the final ELG rule: 

 The BAT limits for legacy wastewater codified at 40 C.F.R. § 

423.13(g)(1)(ii), (h)(1)(ii), and (k)(1)(ii); and 

 The BAT limits for leachate codified at 40 C.F.R. § 423.13(l). 

Respectfully submitted, 
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of the issues in this case.   

      Case: 15-60821      Document: 00514123143     Page: 1     Date Filed: 08/18/2017



6 
 

same time, the final ELG rule does not go as far as the Clean Water Act requires in 

compelling the reduction or elimination of pollution:  EPA’s decision to allow so-

called “legacy wastewater” and leachate from power plants to be discharged under 

1982-era effluent limitations conflicts with clear evidence in the record that more 

effective technologies are available and affordable.  See generally Envtl. Pet’rs’ 

Br. (Doc. 00513785014).3   

 After EPA published the final Steam Electric ELGs rule in the Federal 

Register on November 3, 2015, petitions for review challenging the rule were 

consolidated in this Court by order of the Judicial Panel on Multidistrict Litigation 

on December 8, 2015 (Doc. 00513301255).  All of the petitioners filed their 

opening briefs on December 5, 2016.  EPA’s response brief was originally due on 

April 4, 2017, see Sept. 28, 2016 Order (Doc. 00513695163), and then May 4, 

2017, after the Court approved an unopposed request by EPA to extend that 

deadline by 30 days, due to an unanticipated need for substitution of counsel (Doc. 

00513919648).   
                                                                                                                                                             
indirect dischargers, compliance with new pretreatment standards is required by 
November 1, 2018.  40 C.F.R. § 423.16(e)-(i).  
3 The legacy wastewater and leachate provisions that Environmental Groups are 
challenging in this case do not include an extended compliance timeframe, and so 
went into effect on the Steam Electric ELGs rule’s effective date of January 4, 
2016.  See 40 C.F.R. § 423.13(g)(1)(ii) (legacy FGD wastewater), (h)(1)(ii) (legacy 
fly ash transport water), (i)(1)(ii) (legacy flue gas mercury control wastewater), 
(j)(1)(ii) (legacy gasification wastewater), (k)(1)(ii) (legacy bottom ash transport 
water), (l) (leachate).  
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December 15, 2017 

Ms. Sharon DeMeo 

U.S. Environmental Protection Agency- Region 1 

Office of Ecosystem Protection, Industrial Permits Branch 

5 Post Office Square, Suite 100 

Boston, MA 02109-3912 

Subject: Comments on the draft determination of technology-based effluent limits for flue gas 
desulfurization and bottom ash wastewater at Public Service of New Hampshire Merrimack Station 

Dear Ms. DeMeo: 

The Electric Power Research Institute (EPRI) appreciates the opportunity to provide comments to the 

U.S. Environmental Protection Agency on the draft determination of technology-based effluent limits for 

flue gas desulfurization (FGD) and bottom ash wastewater at Public Service of New Hampshire 

Merrimack Station. EPRI focused our analyses on the physical/chemical and vapor compression 

evaporation (VCE) FGD wastewater treatment and bottom ash discharge ban cost effectiveness 

assessment. 

If you have any questions, please contact me at 650 855 2362 or pchu@epri.com. 

Sincerely, 

Paul Chu 

Senior Program Manager 

Environment Sector 

EPRI 

AR-1600
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