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sampling and analysis performed during
the period covered by the report, which
data is representative of conditions
occurring during the reporting period.
The Control Authority shall require that
frequency of monitoring necessary to
assess and assure compliance by
Industrial Users with applicable
Pretreatment Standards and
Requirements.

(4) All analyses shall be performed in
accordance with procedures established
by the Administrator pursuant to section
304(h) of the Act and contained in 40
CFR Part 136 and amendments thereto
or with any other test procedures
approved by the Administrator. (See,
§§ 136.4 and 136.5.) Sampling shall be
performed in accordance with the
techniques approved by the
Administrator. Where 40 CFR Part 136
does not include sampling or analytical
techniques for the pollutants in question,
or where the Administrator determines
that the Part 136 sampling and analytical
techniques are inappropriate for the
pollutant in question, sampling and
analyses shall be performed using
validated analytical methods or any
other sampling and analytical
procedures, including procedures
suggested by the POTW or other parties,
approved by the Administrator.

(5) If an Industrial User subject to the
reporting requirement in paragraph (e)
of this section monitors any pollutant
more frequently than required by the
Control Authority, using the procedures
prescribed in paragraph (g)(4) of this
section, the results of this monitoring
shall be included in the report.

(h) Reporting requirements for
Industrial Users not subject to
categorical Pretreatment Standards. The
Control Authority shall require
appropriate reporting from those
Industrial Users with discharges that are
not subject to categorical Pretreatment
Standards.

(i) Annual POTW reports. POTWs
with approved Pretreatment Programs
shall provide the Approval Authority
with a report that briefly describes the
POTW's program activities, including
activities of all participating agencies, if
more than one jurisdiction is involved in
the local program. The report required
by this section shall be submitted no
later than one year after approval of the
POTW's Pretreatment Program, and at
least annually thereafter, and shall
include, at a minimum, the following:

(1) An updated list of the POTW's
Industrial Users, including their names
and addresses, or a list of deletions and
additions keyed to a previously
submitted list. The POTW shall provide
a brief explanation of each deletion.
This list shall identify which Industrial

Users are subject to categorical
pretreatment Standards and specify
which Standards are applicable to each
Industrial User. The list shall indicate
which Industrial Users are subject to
local standards that are more stringent
than the categorical Pretreatment
Standards. The POTW shall also list the
Industrial Users that are subject only to
local Requirements.

(2) A summary of the status of
Industrial User compliance over the
reporting period;

(3) A summary of compliance and
enforcement activities (including
inspections) conducted by the POTW
during the reporting period; and

(4) Any other relevant information
requested by the Approval Authority.

(j) Notification of changed discharge.
All Industrial Users shall promptly
notify the POTW in advance of any
substantial change in the volume or
character of pollutants in their
discharge.
* * * * *

(1) Signatory requirements for
industrial user reports. The reports
required by paragraphs (b), (d), and (e)
of this section shall include the
certification statement as set forth in
§ 403.6(a)(2)(ii), and shall be signed as
follows:

(1) By a responsible corporate officer,
if the Industrial User submitting the
reports required by paragraphs (b), (d)
and (e) of this section is a corporation.
For the purpose of this paragraph, a
responsible corporate officer means (i) a
president, secretary, treasurer, or vice-
president of the corporation in charge of
a principal business function, or any
other person who performs similar
policy- or decision-making functions for
the corporation, or (ii) the manager of
one or more manufacturing, production,
or operation facilities employing more
than 250 persons or having gross annual
sales or expenditures exceeding $25
million (in second-quarter 1980 dollars),
if authority to sign documents has been
assigned or delegated to the manager in
accordance with corporate procedures.

(2) By a general partner or proprietor
if the Industrial User submitting the
reports required by paragraphs (b), (d)
and (e) of this section is a partnership or
sole proprietorship respectively.

(3) By a duly authorized
representative of the individual
designated in paragraph (1)(1) or (1)(2) of
this section if:

(i) The authorization is made in
writing by the individual described in
paragraph (1)(1) or (1)(2);

(ii) The authorization specifies either
an individual or a position having
responsibility for the overall operation

of the facility from which the Industrial
Discharge originates, such as the
position of plant manager, operator of a
well, or well field superintendent, or a
position of equivalent responsibility, or
having overall responsibility for
environmental matters for the company;
and

(iii) the written authorization is
submitted to the Control Authority.

(4) If an authorization under
paragraph (1)(3) of this section is no
longer accurate because a different
individual or position has responsibility
for the overall operation of the facility,
or overall responsibility for
environmental matters for the company,
a new authorization satisfying the
requirements of paragraph (1)(3) of this
section must be submitted to the Control
Authority prior to or together with any
reports to be signed by an authorized
representative.
*r * * .* *

(n) Provisions governing fraud and
false statements. The reports required
by paragraphs (b), (d), (e), (h), (i), and (k)
of this section are subject to the
provisions of 18 U.S.C. 1001 relating to
fraud and false statements and the
provisions of section 309(c)(2) of the Act
governing false statements,
representations or certifications in
reports required under the Act.

(o) * * *

(3) Any POTW to which reports are
submitted by an Industrial User
pursuant to paragraphs (b), (d), (e), and
(h) of this section shall retain such
reports for a minimum of 3 years and
shall make such reports available for
inspection and copying by the Director
and the Regional Administrator. This
period of retention shall be extended
during the course of any unresolved
litigation regarding the discharge of
pollutants by the Industrial User or the
operation of the POTW Pretreatment
Program or when requested by the
Director or the Regional Administrator.

9. Section 403.15 is revised to read as
follows:

§403.15 Net/Gross calculation.
Categorical Pretreatment Standards

may be adjusted to reflect the presence
of pollutants in the Industrial User's
intake water in accordance with this
section.

(a) Application. Any Industrial User
wishing to obtain credit for intake
pollutants must make application to the
Control Authority. Upon request of the
Industrial User, the applicable Standard
will be calculated on a "net" basis (i.e.,
adjusted to reflect credit for pollutants
in the intake water) if the requirements
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of paragraphs (b) and (c) of this section
are met.

(b) Criteria. (1) The Industrial User
must demonstrate that the control
system it proposes or uses to meet
applicable categorical Pretreatment
Standards would, if properly installed
and operated, meet the Standards in the
absence of pollutants in the intake
waters.

(2) Credit for generic pollutants such
as biochemical oxygen demand (BOD),
total suspended solids (TSS), and oil
and grease should not be granted unless
the Industrial User demonstrates that
the constituents of the generic measure
in the User's effluent are substantially
similar to the constituents of the generic
measure in the intake water or unless
appropirate additional limits are placed
on process water pollutants either at the
outfall or elsewhere.

(3) Credit shall be granted only to the
extent necessary to meet the applicable
categorical Pretreatment Standard(s), up
to a maximum value equal to the
influent value. Additional monitoring
may be necessary to determine
eligibility for credits and compliance
with Standard(s) adjusted under this
section.

(4) Credit shall be granted only if the
User demonstrates that the intake water
is drawn from the same body of water
as that into which the POTW
discharges. The Control Authority may
waive this requirement if it finds that no
environmental degradation will result.

(c) The applicable categorical
pretreatment standards contained in 40
CFR Subchapter N specifically provide
that they shall be applied on a net basis.

10. Section 403.16 is amended by
revising paragraph (c)(1) to read as
follows:

§ 403.16 Upset provision.

(c) * * *

(1) An Upset occurred and the
Industrial User can identify the cause(s)
of the Upset;
*, * * * *

11. Part 403 of Title 40 of the Code of
Federal Regulations is amended by
adding a new § 403.17 to read as
follows:

§ 403.17 Bypass.
(a) Definitions. (1) "Bypass" means

the intentional diversion of
wastestreams from any portion of an
Industrial User's treatment facility.

(2) "Severe property damage" means
substantial physical damage to property,
damage to the treatment facilities which
causes them to become inoperable, or
substantial and permanent loss of
natural resources which can reasonably

be expected to occur in the absence of a
bypass. Severe property damage does
not mean economic loss caused by
delays in production.

(b) Bypass not violating applicable
Pretreatment Standards or
Requirements. An Industrial User may
allow any bypass to occur which does
not cause Pretreatment Standards or
Requirements to be violated, but only if
it also is for essential maintenance to
assure efficient operation. These
bypasses are not subject to the
provision of paragraphs (c) and (d) of
this section.

(c) Notice. (1) If an Industrial User
knows in advance of the need for a
bypass, it shall submit prior notice to the
Control Authority, if possible at least
ten days before the date of the bypass.

(2) An Industrial User shall submit
oral notice of an unanticipated bypass
that exceeds applicable Pretreatment
Standards to the Control Authority
within 24 hours from the time the
Industrial User becomes aware of the
bypass. A written submission shall also
be provided within 5 days of the time
the Industrial User becomes aware of
the bypass. The written submission shall
contain a description of the bypass and
its cause; the duration of the bypass,
including exact dates and times, and, if
the bypass has not been corrected, the
anticipated time it is expected to
continue; and steps taken or planned to
reduce, eliminate, and prevent
reoccurrence of the bypass. The Control
Authority may waive the written report
on a case-by-case basis if the oral report
has been received within 24 hours.

(d) Prohibition of bypass. (1) Bypass
is prohibited, and the Control Authority
may take enforcement action against an
Industrial User for a bypass, unless;

(i) Bypass was unavoidable to prevent
loss of life, personal injury, or severe
property damage;

(ii) There were no feasible
alternatives to the bypass, such as the
use of auxiliary treatment facilities,
retention of untreated wastes, or
maintenance during normal periods of
equipment downtime. This condition is
not satisfied if adequate back-up
equipment should have been installed in
the exercise of reasonable engineering
judgment to prevent a bypass which
occurred during normal periods of
equipment downtime or preventative
maintenance; and

(iii) The Industrial User submitted
notices as required under paragraph (c)
of this section.

(2) The Control Authority may
approve an anticipated bypass, after
considering its adverse effects, if the
Control Authority determines that it will

meet the three conditions listed in
paragraph (d)(1) of this section.

12. Part 403 of Title 40 of the Code of
Federal Regulations is amended by
adding a new § 403.18 to read as
follows:
§ 403.18 Modification of POTW
Pretreatment Programs.

(a) General. Either the Approval
Authority or a POTW with an approved
POTW Pretreatment Program may
initiate program modification at any
time to reflect changing conditions at the
POTW. Program modification is
necessary whenever there is a
significant change in the operation of a
POTW Pretreatment Program that
differs from the information in the
POTW's Submission, as approved under
§ 403.11.

(b) Procedures. POTW Pretreatment
Program modifications shall be
accomplished as follows:

(1) For substantial modifications, as
defined in paragraph (c) of this section:

(i) The POTW shall submit to the
Approval Authority a statement of the
basis for the desired modification, a
modified program description (see,
§ 403.9(b)), or such other documents the
Approval Authority determines to be
necessary under the circumstances.

(ii) The Approval Authority shall
approve or disapprove the modification
based on the requirements of § 403.8(f),
following the procedures in § 403.11(b)-
(f0.

(iii) The modification shall be
incorporated into the POTW's NPDES
permit after approval. The permit will be
modified to incorporate the approved
modification in accordance with 40 CFR
122.63(g).

(iv) The modification shall become
effective upon approval by the Approval
Authority. Notice of approval shall be
published in the same newspaper as the
notice of the original request for
approval of the modification under
§ 403.11(b)(1)(i)(B).

(2) The POTW shall notify the
Approval Authority of any other (i.e.,
non-substantial) modifications to its
Pretreatment Program at least 30 days
prior to when they are to be
implemented by the POTW, in a
statement similar to that provided for in
paragraph (b)(1)(i) of this section. Such
non-substantial program modifications
shall be deemed to be approved by the
Approval Authority, unless the
Approval Authority determines that a
modification submitted is in fact a
substantial modification, 90 days after
the submission of the POTW's
statement. Following such "approval"
by the Approval Authority, such
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