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g ! CHESAPEAKE BAY FOUNDATION
e Saving a National Treasure

June 4, 2010

Mr. Garrison D. Miller

U.S. Environmental Protection Agency

Office of NPDES Permits and Enforcement (3WP41)
1650 Arch Street

Philadelphia, PA 19103-2029

By US Mail and e-mail: miller.garrison@epa.gov

RE: Draft NPDES Permit No. DC0000221
Dear Mr. Miller:

Please accept the following comments of the Chesapeake Bay Foundation, Inc.
concerning the above-titled draft Municipal Separate Storm Sewer System (“MS4”)
Permit for Washington, D.C. The Chesapeake Bay Foundation (“CBF”) is a non-profit
organization dedicated to the restoration of the Chesapeake Bay ecosystem; CBF has
more than 230,000 members nationwide, with almost 6,000 residing in Washington, D.C.
We note that the Natural Resources Defense Council (“NRDC”) has submitted comments
on this draft permit, and to the extent they are consistent with our own, we wish to adopt
and incorporate their comments by reference.

This Permit renewal is a substantial advance over the 2004 Permit. It has gone
through several Permit cycles as well as it has been legally challenged on multiple
occasions. In this April 2010 iteration, the U.S. Environmental Protection Agency
(“EPA” or “the Agency”) proposes its reissuance with such improvements as some
measurable benchmarks and specific stormwater performance standards; the integration
of various “green infrastructure” techniques and practices, MS4-wide; an off-site
mitigation program; a retrofit and stormwater remediation program; and the incorporation
of the District’s Total Maximum Daily Loads (“TMDLs”) for several pollutants.

We commend the Agency for many of these improvements, although before they
are either finalized in this Permit or can be replicated in the dozen or so other Phase I
MS4 permits still to be reissued within the Chesapeake Bay watershed (See paragraph 9.c
of the Settlement Agreement between CBF and US EPA dated May 10, 2010
[“Settlement Agreement.”]), they will require substantial change, clarification and
enhancement. Indeed, a significant number of changes must be made to improve this
Permit’s performance, clear its ambiguities, and make certain that it follows the law. In
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addition to the extensive comments by our colleagues at NRDC, below please find our
detailed comments identified by Draft Permit section number.

Please note that we do not doubt the difficulty or challenge to be faced by the
District in implementing a new Permit based on some of these principles. We do,
however, believe that an aggressive new Permit is required under the Clean Water Act
and the forthcoming Bay TMDL, and is absolutely necessary to accomplish the clean
water goals so important to restoring to health the Chesapeake and its tributary rivers and
streams. Until the serious legal and technical defects of this draft Permit are remedied, it
should not be issued, and it cannot begin to do its important job.

3.3 Source Identification

This section directs the permittee to implement controls “to minimize and prevent
discharges of pollutants...to receiving waters.” It directs that “Controls shall be designed
to prevent and restrict pollutants from coming into contact with stormwater, e.g.,
restricting the use of lawn fertilizers rather than end-of-pipe treatment.” It seeks a set of
program priorities and a schedule of activities for the implementation of strategies, in
subsequent Annual Reports. This is a very useful and commendable, although ambitious,
permit element. Without further elaboration or emphasis, however, it will simply get lost
in the “noise” of the larger Permit. For example, the full suite of controls expected
should be discussed, and deadlines should be set for implementing them.

4.1.1.a-d. Performance Standards for New and Redevelopment; Code and Policy
changes; Mitigation Program

Federal and non-federal developers disturbing 5,000 square feet or more have the
option of designing and constructing stormwater controls that retain and treat through
evapo-transgiration, infiltration, and/or stormwater harvesting 1.2 of stormwater (i.e.,
from the 90™ percentile 24 hour storm) for non-federal development, and 1.7” (i.e., from
the 95™ percentile 24-hour storm) for federal development activities, OR achieving
retention of “predevelopment runoff volume™ through these techniques. Meeting these
standards will be considered as being below excursion levels of applicable TMDL waste
load allocations (“WLAs”) and DC water quality standards.

We believe these standards are implementable, affordable, and required in order
to advance the meeting of water quality standards in the District, the Potomac and
Anacostia Rivers, and the Chesapeake Bay. Managing for 1.2 inches is similar to the 90
percentile storm performance standards established and already working in several other
states (e.g. North Carolina and Delaware), and localities (e.g. Philadelphia, Pennsylvania
and Ventura County, California). Even local governments in our own metropolitan
region, such as Montgomery County, Maryland, utilize a performance standard that is at
least as stringent; indeed, there the standard is substantially higher — achievement of the
so-called Channel Protection volume (CPv) or 2.6” of management, 1” of which must be





accomplished via “Environmental Site Design” or green infrastructure-type practices,
even in dense Central Business Districts such as Bethesda and along Rockville Pike.
Managing for the 95™ percentile 24-hour storm event, which is required for federal
facilities, is consistent with the Guidance published to implement §438 of the Energy
Independence and Security Act of 2007 and has been demonstrated to be feasible.

What is not specified in the Permit, but should be, is a characterization of the
kinds of practices that are preferred in order to meet these standards. The practices that
should be so specified are accorded different names in different places around the
country. In Maryland, the process and practice is known as Environmental Site Design
(“ESD”); elsewhere it is known as Low Impact Development (“LID”) or “Green
Infrastructure.” For the most part these are all comparable, and refer to techniques and
practices which attempt to mimic natural hydrology and attenuated flow through as
natural a set of means as possible, with “softer,” vegetation-based infiltration methods, or
similar techniques to promote the evapo-transpiration, filtration, and re-use that is named
in the standard. Volume control, without more, will not adequately meet such standards.

CBF agrees that there should be available an off-site mitigation and fee-in-lieu
program for projects where severe physical site constraints (with severity being further
defined and clarified in this Permit) in highly urban settings could prevent meeting these
standards. There may also be an economic basis for providing an off-site mitigation
option. For either to be used as a premise for off-site mitigation or a fee-in-lieu,
however, an applicant must first be required to clearly demonstrate what such obstacles
are, and that it has gone through a thorough, step-wise analysis of every possible solution
to them. As regards economics, no such alternative should be made available unless
stormwater management costs are shown to exceed 10 percent of total project costs. It
should be noted that all indications are that management under this standard will
customarily cost substantially less than that.

We also agree that some adjustment to the retention standards might be warranted
where proposed high density, mixed use, walkable, well-designed and well-located,
highly energy-efficient or energy-producing, and transit-oriented projects can sufficiently
quantify their water quality, air quality, or other environmental benefits. Several
additions are necessary to create some certainty within the mitigation program for its
users and regulators. First, EPA should specify a ratio of required off-site mitigation, in
order to: (1) overcome the possibility of off-site mitigation failure or lesser benefit, and
(2) to provide an additional incentive for first meeting the standard on-site. We
recommend a 2:1 ratio as one that is commonly used in comparable environmental
mitigation programs and situations.

Second, any adjustments to the performance standards permitted due to the
provision by redevelopment projects of “other environmental benefits” must be closely
circumscribed within this Permit. The maximum adjustment permitted should be down
to a performance standard “floor”’of 0.9 inches of water retention and management, and a





project could earn such an adjustment only with: (1) a development program having a
minimum of three or more of the qualities or attributes noted in the paragraph above, and
(2) strong and convincing evidence of the other environmental benefits. Such benefits
must be specified and quantified particularly to the project in question. Thus, for
example, it would not be sufficient for an applicant to claim that its commercial office
project, locating “downtown,” would be “better for the environment” than it would were
it to have located in a distant suburb. On the other hand, it might be appropriate to claim,
and quantify that, since a project (for example) includes secure, covered bicycle lockers
and showers, charging stations for five electric vehicles, is located two blocks from a
Metro station, and has designed into it a broad mix of different uses, certain quantified air
quality benefits accrue. ' '

Third, it is important that such mitigation be as certain and enforceable as
possible. A requirement for a systematic assessment of water quality within all of the
District’s watersheds, and an ordinal identification of the best, most pressing, most
- appropriate and cost-effective watershed improvement opportunities, is necessary.
Indeed, within the first year of this Permit, the District should provide a schedule for both
the completion of such assessments, and for developing and implementing design plans
for remediation that can then immediately be undertaken, in specific locations, in priority
order. By the end of Year Two under this Permit, the District should have completed at
least one significant watershed analysis and plan, and it should at least complete a similar
analysis and plan every year thereafter. The District should be required to certify under
this Permit the completion of mitigation projects that incorporate particular mitigation
funds or materials.

Finally in this regard, it should be specified that mitigation should if at all feasible
occur in the same watershed, and preferably in the same sub-watershed, as the particular
development impact. '

4.1.2 Retrofit Program

The retrofit program is a strong and necessary addition to this Permit, in order to
begin — and complete after several permit cycles -- the process of restoring to highly
urbanized, impervious parts of the District those water quality characteristics necessary to
reestablish the Clean Water Act’s fishable/swimmable standards for its rivers and
streams, and to help achieve WLAs in the Chesapeake Bay/Potomac TMDLs. It is
appropriate to peg such retrofits at the performance standards set out in § 4.1.1.a and b,
and to provide some flexibility for difficult site conditions, although again, flexibility
without a “floor” is inappropriate. We believe that the outward bound or floor should be
the effective management of 0.9 inches of stormwater, and that the use of off-site
mitigation and fees-in-lieu should be constrained in the same manner as recommended
above, i.e., more than mere relative difficulty in achieving the performance standards
needs to be shown. Rather, it must be demonstrated that a thorough, step-wise analytic
process was undertaken to evaluate the water quality impacts of every possible site-





appropriate retrofit/restoration alternative, and that the best results that can reasonably be
expected would be those yielding a somewhat lesser standard -- though no lower than the
0.9 inches lower bound.

It is commendable that the Permit sets a management objective for implementing
retrofits over the course of the Permit. It is not clear, however, how the 18,000,000 square
feet (413 acres) of impervious surface which is to be modified over five years (just 83
acres per year) compares to the thousands of acres of impervious surface that are to be
modified under Montgomery County, Maryland’s new MS4 permit (30 percent of its
imperviousness is now required to be treated, not 20 percent as noted in this Permit’s fact
sheet, since the County must complete the previously required 10 percent, and add an
additional 20 percent).

It is true that Montgomery County has five times more pervious area (or five
times less imperviousness), expressed as a percentage of its total area, than does the
District. To be exactly proportional, then, the District would only be charged with
retrofitting six (6) percent (i.e., 0.30 + 5) of the total uncontrolled impervious area within
the MS4. Such a calculation (0.06 x 9,200 ac) would result in an initial retrofit objective
of 552 acres over the five year permit life, instead of 413 acres. The problem with such
exact proportionality, however, is that such a number would result in a completely
unacceptable 16+ permit cycles, or 83 years, to complete this task. We recommend
tripling that amount to a reasonable 1,656 acres, which is equivalent to 18 percent of the
MS4’s impervious area; this would reduce the completion time to about 25 years or five
permit cycles.

Finally in this regard, as noted previously with respect to mitigation (see above),
the Permit should require the District to undertake retrofit work systematically, applying
retrofit projects in priority order, as each watershed is analyzed in the process outlined
above.

4.1.3, 4.1.4, and 4.2.1 Tree Canopy and Green Roofs, District-owned properties’ rehab

These components of the proposed stormwater management program are useful
both for what they can individually achieve by way of water quality improvements over
time, and as on-going examples for the private sector and the federal government.
Attaining an objective of planting almost 21,000 trees over this Permit cycle, wherever
they can provide the best opportunity to retain or help treat stormwater runoff, is
commendable. By the same token, having the Permittee commit to installing 350,000
square feet (about 8 acres) of green roofs over the Permit cycle is useful for the
stormwater it would retain and treat, as well as providing a model for such coverage in
private development projects across the City. Finally, it is of equal importance to
provide, as this Permit does, that the District shall “ensure that every new building and
major renovation...for District-owned properties” include stormwater practices and
measures that can achieve the stormwater performance standards of § 4.1.1.





4.6 Stormwater Management for Construction Sites

It is our firm belief that the current federal requirements (EPA NPDES Construction
General Permit, and EPA’s Construction Effluent Limitation Guidelines) are not stringent
enough to be applied here in the Chesapeake Bay watershed, where sediment, nitrogen,
and phosphorus problems are significant and where stormwater is such a key source of
problem pollutants. We provided comments to that effect when the later rule was under
consideration in 2008-2009. Therefore, we strongly recommend that this Permit be
strengthened, at a minimum in the following regards:

e The triggering site impact size should be ¥ of the current one acre size, or
10,000 square feet, since the one acre size allows too many residential and
urban projects through the screen without sufficient controls in place, and
since 5,000 square feet is the number used in the District to trlgger post-
construction stormwater planning requirements in any case.

e Site stabilization is crucial. Sites should be stabilized within 72 hours of site
work ceasing, or temporarily ceasing.

e Phasing is also important. In the District’s mostly highly urban setting, no
more than five acres should be permitted to be “opened” and worked at any
time.

4.9.4 Public Involvement and Participation

The Permit establishes a number of outreach and education/communication
Ob_]CCtIVCS (including, at § 8.1 F., requirements for involving the public in a meaningful
way in the development of TMDL implementation plans). Many of these “minimum
performance measures” are very general, however, and should be accompanied by
measurable metrics. Additionally, the development of the Stormwater Management Plan
should be accompanied by extensive public outreach and involvement.

6 Reporting Requirements

Table 5 in Section 6 sets out five permit deliverables. It is not clear why the Rock
Creek metals, bacteria, and “organics and metals” (renewed and revised) TMDL
Implementation Plans are not among them, nor would seem to be any renewals/revisions
to the 2007 and 2008 Anacostia nutrients/BOD, PCBs and Sediment TMDLs. See below
for further commentary on this problem.





8 Other Applicable Provisions

This section discusses the critically important water quality standards and
TMDLs, and their implementation plans. While it is commendable that for the first time
in a District MS4 Permit, certain TMDLs and their implementation plans are specifically
(or purportedly) made a part of it, this section is extremely unclear, incomplete, and quite
poorly organized. The District MS4 Permit must be consistent with the developing
Chesapeake Bay TMDL. (See paragraph 11 of the Settlement Agreement.)

§8.1, Paragraph 1 states that: “The Permit includes all TMDL WLAs applicable
to the District MS4 approved or established as of the effective date of this Permit.” First,
instead of the word “includes,” the phrase “incorporates by reference” should be used.
The latter is a legal term of art that means that a matter referenced merely by name is
fully and in all respects made a part of the extant document. The phrase is readily
understood by regulators, permittees, and the legal system, whereas the word “includes”
is simply not as straightforward or unambiguous. Second, the entire TMDL, not just the
TMDL’s wasteload allocations, should be incorporated by reference. Only including
“WLASs” presents further ambiguity as to whether various TMDL operative sections,
requirements, or processes also become part of this Permit. If they do not, the Permit will
not adequately reflect what must be a major intention: to make the District fully
responsible, under this Permit, for implementing these TMDLs and meeting WLAs.
Finally in this regard, it must expressly be made clear that applicable WLAs essentially
serve as numeric effluent limits for purposes of this Permit.

The language of Paragraph 2 of this section is also very poorly worded. It is
unclear whether the first two sentences of that paragraph mean that updates to
Implementation Plans for previously approved Anacostia and Rock Creek TMDLSs must
be submitted within a year, i.e., those pertaining to nutrients and biological oxygen
demand (Anacostia, 2008), PCBs (Anacostia, 2007), and sediment (Anacostia, 2007); and
those pertaining to metals (Rock Creek, 2004), fecal coliform (Rock Creek, 2004), and
“organics and metals” (Rock Creek, 2004). The Permit should make clear such updates
must be submitted.

Will new TMDLs and their implementation plans, once completed per Table 5, be
incorporated by reference into this Permit? That appears to be the case, but one must
repair all the way to Paragraph 3, the end of the next to last sub-paragraph on p.40 -- two
pages later -- for confirmation: “upon approval by EPA, the TMDL implementation
plan(s) shall be incorporated into the SWMP in accordance with the compliance schedule
in Part III'A and Table 4 of this Permit.” There are several problems with this language,
however: first, the reference and table numbers are not supported by the format of the
Permit itself (there is no “Part IIIA.”); second, it appears that this reference is only to the
Anacostia and Potomac Trash TMDLs currently under development, and not to any
future TMDLs with respect to other pollutants. These problems must be corrected, as all
future TMDLs must be so incorporated.





It is further unclear and confusing why the “sediment TMDLs” are specifically
and solely called out in the fifth sentence of Paragraph 2 as being “incorporated by
reference” (the implication is that others may not be). Further, the sentence makes no
sense: first (substantively), because sediment TMDLs cannot and will not achieve the
reductions necessary for all nutrients or other pollutants, only phosphorus, since not all
pollutants adhere or are adsorbed to sediment particles; and second (structurally), because
there is a long, descriptive subject clause, but no object clause. The sentences which
follow attempt to make up for this inartful construction, but as an initial matter it is not
scientifically accurate. While turbidity and sediment management will be helpful, it
simply cannot achieve (for example) nitrogen runoff reductions that may be necessary for
any of these waterways.

Additionally, nowhere does the permit itself specify and require compliance with
these TMDL’s WLAs, or that such WLAs must actually be achieved, although we firmly
believe that such is required under the Clean Water Act.

Finally in regard to Paragraph 2, the Permit notes that “Water quality-based
effluent limits for stormwater discharges that implement WLAs in TMDLs may be
expressed in the form of management practices under specified circumstances,” then cites
to the statute and regulations. This is completely insufficient guidance for a Permit that
will be utilized by many staff unfamiliar with those sources and the implications of those
regulations, and that purports to substitute “practices” for numeric limits. The Permit
itself must clearly discuss and interpret such guidance and such circumstances, providing
parameters for when particular management practices can serve in that fashion, which
specific practices are to be so used (and then articulate and adequately describe them,
including performance characteristics), and how there will be sufficient “reasonable
assurances” provided that such BMPs will perform well enough to essentially substitute
for numeric water quality based effluent limits.

Paragraph 3, sub-paragraphs A-H set out the necessary components of the TMDL
Implementation Plans. These sub-paragraphs appear to adequately explain those
components, with sub-paragraph H making clear that the implementation plans
themselves become enforceable permit terms upon their approval.

Sections 8.1.1 and 8.1.2 reference the “Potomac River TMDL Implementation
Plan” and the “Anacostia River Trash TMDL Implementation Plan,” respectively. Given
all the wording above that virtually says the same thing (or could be modified to do S0)
these paragraphs add little, other than their last sentences, which also could be placed
within any of several of the paragraphs referenced above. Placing these paragraphs here
raises a question about whether the Rock Creek TMDL(s) Implementation Plan(s) are
also to be incorporated into this Permit, and if not, why not?





Summary

In sum, we believe that this draft Permit is an advance from earlier versions, but
that as written it has numerous legal problems with its structure and omissions (see
NRDC commentary) and various technical problems as noted herein. Many of its
technical components represent those that we would like to see replicated in concept in
other Phase I Permits across the Chesapeake Bay watershed (See paragraph 9.c of the
Settlement Agreement), but only if they are clarified and changed as recommended
herein and in the commentary presented by NRDC. Unless these standards and
requirements are further explicated, this Permit will not realize its potential either for
helping to remediate water quality problems in District waters and ultimately in the Bay,
or for use as a model for other Phase I Permits elsewhere. Indeed, unless many of its
defects are remedied, we do not believe that this Permit as currently written is lawful in
the first instance.

Thank you for the opportunity to provide comments on this draft Permit.

Cc: Christophe Tolou, Director, DDOE
Jon Capacasa, US EPA Region III
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iN REFLY REFER TO:
5090
NOO/ENV/SJA
May 27, 2010

Mr. Garrison D. Miller

U.S. Environmental Protection Agency
NPDES Permits and Enforcement (3WP41)
1650 Arch Street

Philadelphia, PA 19103-2029

SUBJECT: DRAFT PERMIT FOR THE DISTRICT OF COLUMBIA’S MUNICIPAL
SEPARATE STORM SEWER SYSTEM (MS4)

Dear Mr. Miller:

As the Department of Defense (DoD) Regional Environmental
Coordinator (REC) for the U.S. Environmental Protection Agency
(EPA) Region III, and on behalf of all of the services, I am
regponsible for coordinating responses to various environmental
policies or regulatory matters of interest. I appreciate the
opportunity to provide comments for your consideration on the U.S.
EPA Draft MS4 Permit for the District of Columbia (District). The
attached submission incorporates comments from the Departments of
Navy, Army, and Air Force. 1In addition to the overarching concerns
described below, several comments concerning specific provisions
proposed in the draft MS4 Permit for the District are included in
the attachment.

The DoD is committed to managing stormwater from its
facilities’ development and redevelopment projects through green
technology and low impact development design principles and
practices, and has implemented policy to do so. The DoD is fully
implementing the provisions of the Energy Independence and Security
Act of 2007, Section 438 (EISA § 438), consistent with the EPA
Technical Guidance, using Low Impact Development Techniques in
accordance with DoD policy. We share the EPA’s goal of restoring
the Chesapeake Bay. The President designated the DoD as the lead
for development of strengthened stormwater management practices at
Federal facilities and on Federal lands under EQO 13508 (Chesapeake
Bay Protection and Restoration). In this role, the DoD is leading
the effort, with our Federal facility partners, to implement the
recommendations outlined in the recently published Guidance for
Federal Land Management in the Chesapeake Bay Watershed, as
mandated by the EO.
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With regard to this draft permit, the DoD is concerned over the
inclusion in section 4.1.1.b of the Draft MS4 Permit (Performance
Standard for Federal Facilities) of stormwater management controls
based on EISA § 438. The draft permit includes requirements from
EISA § 438 in a Clean Water Act (CWA) National Pollutant Discharge
Elimination System (NPDES} Permit. We note EISA and the CWA are
two separate statutes having related but distinct underlying
purposes and enforcement mechanisms. The CWA is designed to
eliminate the discharge of pollutants into navigable waters of the
United States; EISA § 438 is designed to maintain or restore to the
maximum extent technically feasible the pre-development hydrology
of the property with regard to the temperature, rate, volume, and
duration of flow. That is, EISA is designed to retain stormwater
on-site to allow infiltration into groundwater rather than entry
into navigable waters of the United States. We also note Congress
did not amend the CWA when it passed EISA § 438. Rather, EISA
§ 438 was written to be self-executing by Federal Agencies, in the
management of stormwater from Federal development and redevelopment
projects.

We do not believe the CWA authorizes the inclusion of EISA
§ 438 standards in the District’s MS4 Permit. The CWA contains
broad enforcement authorities to ensure compliance by the entire
regulated community, including Federal facilities, in applicable
circumstances, but Congress did not extend that authority to the
substantive EISA § 438 requirements. Prior to the inclusicn of
requirements based on EISA § 438 in an MS4 Permit, we believe the
EPA is required to complete Federal rulemaking under the
Administrative Procedures Act to amend its stormwater regulations,
providing all stakeholders notice and the opportunity to comment on
the standards, their effectiveness, and the economic impact of the
imposition of such standards. The EPA has already, in a sense,
started the rulemaking process when it requested input on a
rulemaking for newly-developed or redeveloped sites through
issuance of its Stakeholder Input on Stormwater Management
Including Discharges from New Development and Redevelopment,
74 Fed. Reg, 68617 (December 28, 2008). On February 24, 2010, the
DoD submitted comments addressing similar concerns, including
specifically requesting clarification of EPA authorities concerning
stormwater management and NPDES Permits under section 402(p) of the
CWA. See enclosure (1).
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The draft permit proposes to hold Federal facilities to a more
stringent performance standard than non-Federal facilities. The
Federal Government is only subject to requirements under the CWA to
the extent it is treated in a non-discriminatory manner. Under
CWA § 313(a), Federal Agencies are subject to “all Federal, State,
interstate, and local requirements..respecting the control and
abatement of water pollution in the same manner, and to the same
extent as any non-govermnmental entity.” In this case, the EPA has
proposed two different stormwater performance standards; one for
Federal entities and one for non-Federal entities. The draft
permit will place the District in the position of being unable to
comply with the Permit, as the District would be unable to enforce
a requirement that discriminates against its Federal Government
dischargers.

The DoD is also concerned with the incorporation of portions of
the EPA’s EISA § 438 Technical Guidance as legally binding
regquirements in a NPDES Permit. As required by EO 13514, the EPA
issued Technical Guidance on Implementing the Stormwater Runoff
Requirements for Federal Projects under EISA § 438, in December
2009. 1In issuing the Technical Guidance, the EPA explained that
the document was intended sclely as guidance, and did not impose
any legally binding requirements on Federal Agencies, or impose
legal obligations upon any member of the public. The DoD was
surprised to see elements of the Technical Guidance as mandatory
elements in an NPDES Permit. It is not clear why these performance
standards were included in the draft permit. The DoD has already
instructed its installations to implement EISA § 438, consistent
with the EPA’'s Technical Guidance, through its policy memorandum
issued January 19, 2010. See enclosure (2).

The draft MS4 Permit requires development sites to retain the
predevelopment volume of stormwater runoff. For Federal
facilities, the options are either retention of the runoff from a
95" percentile storm (1.7 inches); or maintenance of predevelopment
hydrology of a meadow, land-cover condition. Neither the CWA,
EISA § 438, nor the EPA Technical Guidance, ultimately require
*predevelopment hydrology” to be modeled as a “meadow.” The EPA
Technical Guidance describes predevelopment hydrology on a
greenfields site (i.e., before “development”) as a condition prior
to any construction of infrastructure on undeveloped land, such as
a “meadow or forest.” In redevelopment sites, the EPA recognized
that existing conditions and uses of the site could restrict the
volume of runoff that could be infiltrated, evapotranspirated, or
harvested/used. We believe the practical effect of the inclusion
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of a requirement to model conditions as a “meadow” will result in a
mandatory retrofit of existing stormwater discharges following
relatively minor construction projects (as small as 5,000 square
feet). Again, this is inconsistent with the CWA, EISA § 438, and
the EPA’s Technical Guidance.

In incorporating portions of EISA § 438 into the District’s
draft permit, the EPA has eliminated the statutory provision that
Federal facilities are to maintain predevelopment hydrology “to the
maximum extent technically feasible.” Rather, the draft permit
makes the management of stormwater based on predevelopment
hydrology an absolute requirement. When on-site or off-site,
management of stormwater is not feasible, the discharger is
apparently required to pay into an in-lieu-fee program to be
established by the District. The DoD objects to the EPA's
elimination of the statutory requirement concerning technical
feasibility, and is unaware of any authority for Federal Agencies
to pay into an in-lieu-fee program for stormwater management.
Performing “off-site” mitigation may also be problematic for
Federal facilities, given Federal constraints on land use.

At your convenience, we request a meeting with you to further
discuss our concerns, and our technical comments. The DoD points
of contact for this matter are Ms. Christine Porter, Director for
Regional Environmental Coordination, at (757) 445-6399 or
christine.porter@navy.mil; Mr. William Bullard, Senior Water
Program Manager, at (757) 444-4154 or william.bullardl@navy.mil;
and Commander Gatha Manns, Regional Environmental Counsel, at
(757) 322-2938 or gatha.manns@navy.mil.

Sincerely,

Enclosure: 1. DA SECNAV 1ltr of 24 Feb 2010, Stakeholder Input on
Stormwater Management Including Discharges From New Development and
Redevelopment

2. Under SECDEF ltr of 19 Jan 2010, DoD Implementation
of Storm Water Requirements under Section 438 of the Energy
Independence and Security Act (EISA}
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Copy to:
District Department of Environment, Water Quality Division

U.S. Air Force Center for Engineering and the Environment
(Mr. Ron Joyner)

U.S. Army Regional Environmental Coordinator Region 3, Assistant
Secretary of the Army for Installations & Environment
(Ms. Amy Alton)





Attachment: DoD Comments on EPA’S Draft Permit for the District
of Columbia’s MS4 System

1.1 PERMIT AREA:

Thieg permit covers all areas within the corporate boundary of
the Digtrict of Columbia served by, or otherwise contributing
to, discharges from the Municipal Separate Storm Sewer System
(MS4) owned or operated by the Digtrict of Columbia.

COMMENT: Not all DoD facilities actually drain to the
District’s MS4 system. DoD will identify the facilities (or
portions thereof) which do and do not drain into the District’s
MS4 system.

2.1 LEGAL AUTHORITY:

1. The Permittee must have adequate legal authority to control
discharges to and from the MS4 in order to prevent or reduce the
discharge of pollutants to achieve water quality objectives.

Any deficiencies in the legal authority to carry out these
requirements shall be remedied as soon as possible in accordance
with the Digtrict’s legislative process. Any changes to or
deficiencies in the legal authority shall be explained in each
Annual Report.

2. No later than one year following the effective date of this
Permit, the District skhall update and implement Chapter 5 of
Title 21 of Digtrict of Columbia Municipal Regulations (Water
Quality and Pollution) (“updated DC Stormwater Regulations”), to
address the control of stormwater throughout the MS4 Permit
Area.

COMMENT :

As discussed in the cover letter to these comments, the District
may be unable to obtain the requisite legal authority to impose
discriminatory requirements against federal entities

4.1.1 STANDARDS FOR NEW AND REDEVELOPMENT

a. Performance Standard for Non-federal Facilities

No later than one year following issuance of this Permit, the
Permittee shall, through its Updated DC Stormwater Regulations
or other permitting or regulatory mechanisms, implement an
enforceable mechanigm that will adopt and implement either of
the following performance standards:





Attachment: DeoD Comments on EPA’S Draft Permit for the District
of Columbia’s MS4 System

1. .. stormwater controls to achieve on-site retention of 1.2
inches volume of stormwater from a 24- hour storm .. through
evapotranspiration, infiltration, and/or stormwater harvesting
and use for all new development and redevelopment greater than
5,000 sgquare feet in the Disgtrict

ii. .. stormwater controls to achieve the retention of the
predevelopment runoff volume of stormwater .... based on a full
hydrologic and hydraulic analysis of the site that ensures
maintenance of predevelopment hydrographs (volume, rate and
duration) for the 1-, 2-, 10- and 100-year 24-hour storm events.
The modeled predevelopment condition must be meadow.

b. Performance Standard for Federal Facilities

i. .. stormwater controls to achieve on-site retention of 1.7
inches volume of stormwater from a 24- hour gtorm .. through
evapotranspiration, infiltratiom and/or stormwater harvesting
and use for all new development and redevelopment greater than
5,000 square feet in the District

ii. .. stormwater controls to achieve the retention of the
predevelopment runoff volume of stormwater .... based omn a full
hydrologic and hydraulic analysis of the gite that ensures
maintenance of predevelopment hydrographs (volume, rate and
duration) for the 1-, 2-, 10- and 100-year 24-hour storm events.
The modeled predevelopment condition must be meadow.

In addition, pollutants in the discharge must be controlled to
meet the standards contained in section 1.4 herein, unless such
discharges are fully compensated for by a program for
implementing in-lieu or off-site mitigation credits.

d. Off-Site Mitigation

Within one-year of the effective date of this Permit, the
District shall implement an off-site mitigation and Fee-in-Lieu
program to be utilized when projects cannot meet stormwater
management standards .. The program shall include at a minimum:
establishment of baseline reguirements to be applied for
mitigation projects, specific criteria for determining when full
compliance with the performance standard cannot technically be
met based on physical gite constraints, and specific procedures
for evaluating when an off-gite mitigation is not feasible and
in-lieu credits must be substituted to satisfy this requirement.

-
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The Permittee mitigation program may allow adjustments to
retention standards for redevelopment, high density development,
transit-oriented development and other development patterns in
non-federal facility areas for which the District can quantify
water quality, water quantity, climate change adaptation or
other environmental benefit(s)....

COMMENT :

1) Federal facilities have more stringent performance standards
than non-Federal facilities. As discussed in the cover letter,
the District would be unable to enforce these standards against
federal facilities since there has been no waiver of sovereign
immunity for requirements that discriminate against the Federal
Government .

2) This Draft MS4 Permit defines the predevelopment condition as
“meadow.” As discussed in the cover letter, neither the CWA,
EISA § 438 nor the EPA Technical Guidance ultimately require
“predevelopment hydrology” to be modeled as a “meadow.” DoD
requests substitution of the language “meadow” or meaning of
predevelopment hydrolegy to include “meadow, forest or pre-
project hydrology as appropriate” to accommodate the needs of
redevelopment sites.

3) The draft permit allows adjustments to the retention
standards for non-Federal facilities for redevelopment and
certain types of development if the District can quantify an
environmental benefit. This is ambiguous and establishes an
additional disparity between standards for non-Federal and
Federal facilities.

4) The Draft MS4 Permit is more stringent than the EPA EISA

§ 438 Technical Guidance since the guidance encouraged, but did
not require, off-site mitigation after on-site stormwater
retention was completed to the maximum extent technically
feasible. DoD‘s EISA § 438 policy guidance states off-site
mitigation may be applied within available resources. Requiring
off-gite mitigation, and Fee-in-lieu for Federal facilities may
be beyond the scope of the authority of the Federal facility to
implement.
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4.1.2 RETROFIT PROGRAM FOR EXISTING DISCHARGES

4. The District, with facilitation assistance from EPA Region
ITIT, will also target major Federal landholders, such as the
General Services Administration and the Department of Defense,
for outreach and education, with the objective of identifying
retrofit opportunities and establishing agreements to comply
with the performance standard in 4.1.1.b..

COMMENT :

1} DoD is available to discuss a retrofit program with EPA, the
District and cother Federal facilities. We currently plan to
implement urban retrofits ocutlined in the Guidance for Federal
Land Management in the Chesapeake Bay Watershed as mandated by
Executive Order 13508.

2} Section 4.1.2.1 of the draft permit stipulates the
performance standard for a retrofit program for non-Federal
properties. However, for non-Federal properties, site specific
conditions may constitute a justification for setting a retrofit
performance standard at less than their new and redevelopment
performance standard. The opportunity to set a lower
performance standard is not provided for Federal retrofit
projects creating an additional disparity between standards for
non-Federal and Federal facilities.

4.1.3 TREE CANOPY:

1. Performance Standard. Achieve a minimum annual tree
planting rate of at least 4,150 plantings annually within the DC
MS4 Permit Area.

COMMENT :

The draft permit should clarify whether Federal lands are
included in the area subject to the performance standard. DoD
may be limited in its ability to satisfy this requirement,
depending upon the DoD facility involved.

4.2 OPERATION AND MAINTENANCE OF STORMWATER CAPTURE PRACTICES

2. Non-Digtrict Owned and Operated Practices. 1In conjunction
with updating of relevant ordinances and policies, develop
accountability mechanisms to ensure maintenance of stormwater
control measures on non-District property. Those mechanisms may
include combinations of deed restrictions, ordinances,
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maintenance agreements, or other policies deemed appropriate by
the District. The Digtrict must also include a long-term
verification process of 0O&M, which may include municipal
inspections, 3rd party inspections, owner/operator certification
on a frequency deemed appropriate by the Digtrict, and/or other
mechanisms. The District must maintain an electronic inventory
of practices on private property to include this information.

COMMENT :

District development of accountability mechanisms to insure
maintenance of stormwater control measures on DoD properties
will need to accommodate the unigue aspects of Federal land,
e.g., there may be limitations on entering deed restrictions,
and DoD security requirements. DoD requests flexibility, but
will insure internal accountability mechanisms meet the
District’s requirements.

4.4 MANAGEMENT PLAN FOR COMMERCIAL AND INSTITUTIONAL AREAS

The District shall establish and implement policies and
procedures to reduce the discharge of pollutants in stormwater
runoff from all commercial and institutional (including federal)
areas. .. The Permittee shall: 1. Track; 2. Inspect; and 3.
Ensure compliance with the MS4 permit ....

COMMENT :

The District should not establish a duplicative reporting
requirement or inspections for DoD facilities with separate
NPDES stormwater permits issued by EPA.

4.5 MANAGEMENT PLAN FOR INDUSTRIAL FACILITIES AND SPILL
PREVENTION

The District shall establish and implement policies and
procedures to reduce the discharge of pollutants in stormwater
runoff from all industrial (including relevant federal)
facilities.

1. Continue to implement a program to monitor and control
pollutants in gtormwater discharged from industrial facilities

within the MS4 permit area ....

d. Indugtrial facilities with NPDES permits
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COMMENT :

DoD requests clarification of this provision. Some industrial
stormwater permits issued to Federal facilities such as the
Washington Navy Yard, cover the entire facility. In this
circumstance, it is our understanding the industrial stormwater
NPDES permit requirements take precedence over the District’s
MS4 permit. DoD requests the District MS4 permit program avoid
implementation of requirements that would duplicate NPDES permit
requirements to the maximum extent practicable.





DEPARTMENT OF THE NAVY
OFFICE OF THE ASSISTANT SECRETARY
(INSTALLATIONS AND ENVIRONMENT)

1000 NAVY PENTAGON WAY
WASHINGTON DC 20350-1000

M REPLY REFER TO
24 FEB 2010

Jonathan Angier

Environmental Protection Agency,

Office of Water, Dffice of Wastewater Management
Mail code: 4203M,

1200 Pennsylvania Ave.,

NW Washington, DC 204€0.

Attention: Docket ID No. EPA-HQ-OW-2005-0817

Subject: Stakeholder Input; Stormwater Management Including Discharges
from New Development and Redevelopment.

Mr. Angier,

Enclosed are Department of Defense (DoD) comments which include inputs
from the Departments of the Navy, Alr Force, and Army, as well as
several other Defense Components. The Department has been closely
following the regulatory developments pertaining to stormwater
management and commends EPA's effort to take comments from all the
stakeholders affected by changes within the regulatory program.

DoD supports EPA's efforts to streamline and strengthen the
effectiveness of the stormwater program and to introduce green
infrastructure practices, alsc known as Low Impact Development. Since
November 2007, some DoD Components have employed innovative and
effective stormwater management strategies with the goal of no net
increase in stormwater volume, sediment or nutrient lcading from
military comstruction and major renovation projects. 1In this-effort,
Dol is at the forefront of Federal efforts to lead by example.
However, DoD has some concerns over developing broad changes to the
current stormwater regulatory program. Of particular note, DoD is
concerned that EPA’s current autherity under Section 402{p) of the
Clean Water Act may not provide the framework to regulate an expanded
stormwater management program. In addition, DoD would like EPA to
clarify the impact of state water laws, enforcement requirements, and
the definition sensitive areas.

Thank you for the opportunity to provide input for the proposed effort
to strengthen EPA’s stormwater program. If you have any guestions,
our peint of ccntact for this issue is Mr. Abe Nachabe at (202) #B5-
93115, or e-mail at abe.nachabe@nawy . mil. K

nd JjR. schirega
Deputy Assistant Fefretary of the Navy
{Environmentall
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CLEAN WATER ACT SERVICES STEERING COMMITTEE

Comments on the

Stakeholder Input; Stormwater Management Inciuding Discharges from New Development and
Redevelopment

74 FR 68617 (28 December 2009)

1. EPA A pity und e Clean Water Act

Proposed Requirement or Section Addressed: Clarification of EPA’s statements concerning the
scope of a new program and authority under section 402(p) of the Ciean Water Act.

Comment: Under scction 402(p), a National Pollutant Discharge Elimination System (NPDES)
stormwater permit is required for stormwater point source discharges into navigable water, associated
with a municipal system or industrial activity. Please explain how “a requirement for on-site
stormwater controls such that post development hydrology mimics predevelopment hydrology” 74
Fed. Reg. at 68621 (Dec 28, 2009), would be implemented within this statutory authority.

Discussion: The Clean Water Act may not provide the necessary framework for implementing
standards at development and redevelopment sites not involving a point source discharge of poliutants
to navigable waters, and thus separate from existing NPDES requirements for municipal separate storm
sewer systems {MS4) and construction activities.

Recommendation: Please clarify how the scope of a new program to reduce stormwater discharges
from new development and redevelopment would match with the current authoritics under section
402(p) of the Clean Water Act.

2 S r Laws Im

Proposed Requirement or Section Addressed: Section [1. Background, Proposed Information
Collection Request (ICR), page 68621

“Under the proposed ICR, EPA seeks any available information concerning current stormwater
control practices, including those referred o as green infrastructure or low-impact development.”

Comment: State water laws control to varying degrees any stormwater control practices. Prevailing
state water law(s) should be considered during the rulemaking. Some of these laws nuy prevent the
application of green technologies.

Discussion: It may be difficult to implement stormwater controls using “green technologies™ on a
uniform basis given the variability of stale water laws. Some state water laws prohibil the diversion or

retention of rainfall on an owner’s real property.

Recommendation: Recommend that EPA considers the variations to state waicr laws as they may
affect stormwater control practices.

5o





-References: Energy Independence and Security Act of 2007, Sec. 438 and E.O. 13415, Sec 14.
http://www.epa.goviewow/NPSAid/sectiond38/pdf/final secd38 eisa.pdf

Proposed Requirement or Section Addressed: Section [il, Input on Stormwater Practices and
Considerations for Modifying Regulations, paragraph (B1) Page 68621

Comment: Military installations are federal MS4 operators. The area within the installation boundary
is typically considered the urbanized area covered under the MS4 permit. If EPA i considering
expanding the urea subject to federal regulation beyond the urbanized area, it is important to note that
DoD installations do not have the authority to enforce requirements outside the Do installation
boundiries,

Recommendation: Recommend EPA take into consideration DoD installations lack of enforcement
authority outside instailation boundaries.

Proposed Requirement or Section Addressed: Section 111, Input on Stormwater Practices and
Considerations for Modifying Regulations, paragraph (B5) Page 68622

Comment: The term “sensitive area” is not defined.

Recommendation: I permits are going to stant including buffer requirements for sensitive areas, the
term ‘sensitive area’ needs to be defined.

pmﬂ“gw_sﬁfa:mm






To: Mr. Garrison Miller, Mr. Jon Capacasa, Ms. Diana Esher, Mr. J. Charles Fox
From: Dana Minerva

Re: Comments of Dana Minerva on the draft District of Columbia MS4 Permit
Date: June 4, 2010

Please note that in providing these comments | am not representing any particular member of the
Anacostia Watershed Restoration Partnership but acting in my capacity as an advocate for the
watershed.

| congratulate you heartily for developing a permit that hits all the major themes that are needed. |
believe that you have taken some of the best ideas from existing MS4 permits from around the country
and included them in the proposed permit. | appreciate the hard work and thoughtful, detailed
approach that is represented by this proposal. | began my career as a drafter of state environmental
laws and | also found the proposal to be very well drafted.

The permit already touches the bases, and | believe there are only a few areas that need “tightening up”
to bring it to home plate. | also urge USEPA to not take a position in what is already an unproductive
debate over smart growth. | believe the agency, probably at the headquarters level, should instead
conduct the research needed for a resolution of the issue.

Thank you for the opportunity to comment and | hope you will forgive me for focusing on what | think is
still needed and not on the many good things in the proposal.

Fact Sheet

Page 8: “In requiring these programs (off-site mitigation and fee in lieu), it is USEPA’s express intent, to
encourage more brownfields development and to avoid suburban sprawl!” implies that USEPA believes
that strong onsite stormwater requirements promote sprawl. My suggestion is that you reword this,
and the regulation itself, to say that these programs allow development of any type of land, including
infill and brownfield lands, when full implementation is not practicable because of site conditions.

Regarding the hypothesis that strong stormwater controls might contribute to sprawl, | have yet to see a
single study that suggests that it is true, or an example of a single redevelopment that did not occur
because of strong stormwater regulations, in part because the ordinances generally all specify that the
standards only apply “to the maximum extent practicable,” thereby providing an “off ramp” where
really needed. USEPA, probably at the headquarters level, should conduct the studies needed to prove
or disprove the hypothesis, before basing Clean Water Act policy on it. It is difficult to do such studies,
but it is not impossible. In 1997, the USEPA/HUD Brownfields program confronted a similar issue and
conducted a study with interesting results: environmental remediation costs did not deter
redevelopment of Brownfields. http://www.huduser.org/Publications/pdf/bfield.pdf




http://www.huduser.org/Publications/pdf/bfield.pdf



My own theory is that developers choose their sites based on their calculations of the profitability of
developing and redeveloping land—weighing the cost to develop against the likely sale or lease value.
Stormwater costs would seem to play a very marginal role in this calculation.

Our experience in the Anacostia watershed is quite telling: until the recent economic downturn, infill
redevelopment in Montgomery County was very strong—where stormwater standards are strongest. In
Prince George’s County, which has somewhat weaker standards, infill redevelopment lagged. Many
factors played more important roles in this outcome than stormwater regulations. The representative
of a community development organization in the inner Washington suburbs, once said to me:
developers check the census data on the income of existing residents and decide that they cannot afford
to buy their product—the problems attracting redevelopment have nothing to do with the costs of
stormwater controls. More is needed to promote redevelopment in these areas than weak stormwater
regulations

It is also worth pointing out that despite the recent controversy regarding the Maryland Stormwater Act
of 2007 regulations, new development standards in Maryland remain quite strong. New development
will be required to implement “channel protection” using ESD: a 2.6 inch standard in Montgomery
County and 2.7 inch standard in Prince George’s County. These are relatively tougher standards than
the 1.2 inch requirement proposed for the District. There will be, by virtue of the two jurisdictions’
different standards, a relative disincentive in the Maryland suburbs for new development, if, despite a
lack of scientific evidence to support the hypothesis, USEPA continued to put forward the possibility that
strong stormwater regulations are, in fact, a disincentive to redevelopment.

Statements such as: “Minimizing land disturbance and impervious cover is critical to maintaining
watershed health,” and “Typically, there is little or no increase in net runoff when redeveloping
underused properties such as vacant properties, brownfield sites, or greyfield sites, since new
impervious surface replaces existing impervious cover” also appear to not take into account the degree
of existing development of DC watersheds, such as the Anacostia, and that they are also already greatly
impaired by existing stormwater flows. Only by instituting strong redevelopment and retrofit
requirements can we hope to make the big steps needed to improve them. Small “net improvements,”
cited in the discussion in the Fact Sheet, are not enough.

Further, offsite mitigation should not be promoted unless necessary because of onsite conditions,
because in very developed watershed like the Anacostia, it is not clear at all that there is much space
available for offsite mitigation.

Some might advocate a differential standard for development and redevelopment based on a theory
about smart growth, but adoption of differential standards and extensive waivers for redevelopment
insures a very real outcome: less affluent and diverse populations within the city will experience
continued devastating water pollution, and they will experience redevelopment which is less “green”
than those who can afford to live in new developments in the District or in Maryland. If USEPA is going
to consider policy matters other than the practicability of implementation, it should address another





critical policy issue: environmental justice. USEPA is barred implementing permitting programs that
have the effect of discriminating.

Finally, | can’t speak for developers, but my interactions with them indicate that they are focused on
whether the redevelopment standards are practicable rather than policy debates about whether the
standards promote smart growth. | would request that USEPA headquarters take the advice of the more
progressive developers, like Akridge, and focus resources on more clearly showing that the standards
proposed are practicable for various types of redevelopment.

Page 10-
“. .. updating of the current TMDL implementation plans for the Anacostia River...”

It is difficult, even for the initiated, to figure out which plans this refers to. Presumably it refers to the
Anacostia River TMDL Waste Load Allocation Implementation Plan Report and the Rock Creek TMDL
Waste Load Allocation Implementation Plan, as opposed to the 2002 through 2007 annual
implementation plans and reports. It would be good in the fact sheet to describe what the two types of
existing reports and plans do, especially since the Anacostia River TMDL Waste Load Allocation
Implementation Plan Report and the Rock Creek TMDL Waste Load Allocation Implementation Plan are
not on the web and therefore are pretty unavailable to the public. The permit should also require all
plans and reports to put on the DDOE website.

Regulation
Page 2-2.1

Subsections 1, 2, 3, and 5 all have different descriptions of when they are required: “as soon as

”n u ” u

possible,” “not later than one year after the effective date,” “as expeditiously as possible.” 1 am
particularly concerned that 5. (also referenced in 4.1.1.c.) appears to have no particular deadline. A

similar provision of the Montgomery County permit has a one year deadline.
Page4-2.32.e.

DDOE will “Review and process requests from the MS4 Task Force agencies for reimbursement from the
Stormwater Enterprise Fund for Permit related tasks.” This implies that the Task Force agencies do not
have to use other funds for implementation. Should the fee pay for everything permit-related, such as
the retrofitting of DC streets by DDOT? Or retrofitting Park parking lots by the Parks Department?
Generally, the permit seems to simply say that the District needs to present a funding plan to USEPA and
to fund permit implementation. Suggest that the permit not get into which revenue sources.

Page 6-4.

Reference to interim compliance deadlines for wasteload allocations. A cross reference to under what
section of the permit this are established and a restatement of what they are would be helpful, given
that the plans are not on the web. It is hard to understand the significance of the deadlines otherwise.





Page 9-4.1.1.d.

” o

Editorial: In this paragraph, “fee in lieu,” “in-lieu credits,” and “in-lieu payments” are all different terms
that, | believe, are intended to mean the same thing. Confused me at first.

Page 10- 4.1.1.a.ii.

“The Permittee mitigation program may allow adjustments to retention standards for redevelopment,
high density development, transit-oriented development and other development patterns in non-federal
facility areas for which the District can quantify water quality, water quantity, climate change
adaptation or other environmental benefits.”

Most redevelopment in the District probably could be considered “high density.”
What does “other development patterns” mean?

“Climate adaptation” is not a defined term. Presumably, you don’t mean slightly smaller production of
greenhouse gases, which strikes me as “climate mitigation” but it is not clear.

While | appreciate the requirement that adjustments are allowed only when benefits can be quantified,
my sense is that this could result in a huge loophole and opens a probably futile debate on an issue that
USEPA could quite reasonably refuse to engage in.

How will the “benefits” be assessed? | suspect that every housing development in the District can
guantify some air quality or climate mitigation benefit compared to a housing development outside the
District, if the residents of the proposed community will be commuting to the District for work. Is a
slight improvement in air quality a justification for ongoing water pollution? How about small
reductions in greenhouse gases? Will health benefits always trump ecological benefits? (Air quality
improvements that result in fewer illnesses and deaths often greatly exceed the monetary benefits
associated with clean and healthy aquatic ecosystems.) Water quantity is considered—will low flow
faucets and xeriscaping trump controlling stormwater? One of the developers at a recent meeting in
the District suggested that their company faced a difficult choice: green roof on its condo building or
making the valuable space available for recreation for owners? Obviously, outdoor recreation is an
important amenity for urban residents. Will it trump clean water? This is a slope that is truly slippery.

It seems to me that the role of the USEPA is to implement the Clean Water Act to provide clean water,
and there is no exception that says “unless USEPA decides (or more to the point, the permittee decides)
that some other societal benefit is more important.” My recommendation is that USEPA insist on
standards for ALL development and redevelopment insure that water quality is protected and restored,
except when not practicable because of site conditions.

While my main suggestion is that USEPA delete this concept from the permit, the District’s policy on
these “adjustments” should be something that USEPA reviews and approves and on which the public is
given an opportunity to review and comment before final.





Page 10-4.1.2

I’'m very pleased to see that you worked to specify a standard for retrofits. Other MS4 permits simply
specify “retrofit” without specifying a standard that the retrofits must meet. But what USEPA does is
provide a “starting point,” and not very clear guidance as to what will ultimately be acceptable. | further
suggest that this be one of the things that USEPA reviews and approves, and on which the public is given
an opportunity for review and comment before final.

Page 10-4.1.2.2.
Editorial: “a list of projects”
Page 11-4.1.4.2

“Upon completion of the structural assessment, the Permittee shall commit to installing 350,000 square
feet of green roofs. . .” Worded oddly. Is the District required to commit to installing the green roofs or
to install them? Is the requirement contingent on the structural assessment? | hope you will clarify to
require the green roofs.

Page 13-4.2.3.b
Editorial: Appears to be one or two words missing.
Starting on Page 13

The requirements for the many types of stormwater plans, permits and programs in Sections 4.3
through 4.9 (and their implementation) are very strong and detailed. However, for many of those listed
below | found myself asking:

o What will be the deadlines the various plans to be prepared, programs to be implemented, and
permits to be obtained? | know they can’t all be frontloaded to the beginning of the permit
term, but then there shouldn’t be unreasonable delays.

e When they are to be updated? Statements like “maintain a watershed-based inventory” and
“continue to implement a program” doesn’t make reasonable update intervals clear.

e  Which are subject to USEPA’s review and approval before they take effect? Page 37, section
6.2.6 provides that the items in Table 5 are to be submitted for USEPA’s approval but oddly, not
the items in Table 6. Perhaps this is a drafting error. In any case, the items in Table 6 are broad
headings and do not list the individual items required to be submitted.

e Which are subject to review and comment by the public?

Specifying reasonable deadlines in the permit, rather than in the next iteration of the Implementation
Plan, and the degree of review and public participation might help in the following ways:

e Somewhat counterintuitively, the District may be more comfortable with the new requirements
because a reasonable implementable schedule is specified,

e Members of the public will understand the relative importance of the items and when/if they
might be asked to review and comment on them, and





e Environmental advocates may be more satisfied if there are permit specified deadlines for
completion of the components of the Stormwater Management Plan.

Pages 34-35

Regarding the Annual Report and Implementation Plan, | have to say that it gives me some pause that
the Permittee in the first instance decides what is “cost beneficial and affordable” to implement. Can
this approach be “tightened” to make sure that give the Permitting Authority a clear role in having
the final say on this issue. I’'m sure that’s how it works in practice, but the language here is a bit

surprising.

Thanks again for the opportunity to comment on the draft permit.
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June 2, 2010

Mr. Garrison D. Miller

E-mail Address: miller.garrison@epa.qov

Mailing Address: United States Environmental Protection Agency
Office of NPDES Permits and Enforcement (3WP41)

1650 Arch Street; Philadelphia, Pennsylvania 19103-2029

Re: Draft NPDES Permit No. DC0000221

Dear Mr. Miller:

Thank you for the opportunity to provide comments on the Draft NPDES Permit No. DC0000221
for the Municipal Separate Storm Sewer System (MS4) owned or operated by the District of
Columbia. My name is Dionne N. Driscoll and | represent CONTECH Stormwater Solutions, a
division of CONTECH Construction Products Inc. We are a manufacturer of a comprehensive
product line of stormwater treatment, detention, and retention technologies appropriate for
managing stormwater for an array of site situations and target pollutants. If necessary you may
reach me at 3740 Davinci Court, Suite 450, Norcross GA, 30092; via phone at 404-561-7958; or
via email at driscolld@contech-cpi.com.

Creating stormwater regulations that are fair and effective is crucial to protecting and preserving
the health of waters impacted by development. This task is made difficult by variability between
watersheds, pollutant sources, and competing priorities among developers, regulators, and
engineers. CONTECH applauds the efforts made by the Environmental Protection Agency
(EPA) and the District of Columbia (District) with the Draft NPDES Permit No. DC0000221
(permit) and would like to offer the following comments based on our review of the document
and our experiences with regulations throughout the country.

1. The permit relies almost completely on two unit processes to mitigate stormwater
impacts, specifically infiltration and/or onsite stormwater retention/reuse. In addition, it
takes a fairly prescriptive approach in doing so, with the mandated use of Green Roofs
and other “green technology practices” without regard for their appropriateness for
removal of the region’s target pollutants or potential site specific limitations. For instance
there are a growing number of studies which indicate that green roofs may actually
release nitrogen, which is a target pollutant of the permit and several regional TMDLSs
including the Chesapeake Bay TMDL. As a result, green roofs are not given nutrient
removal credit in many of the region’s stormwater programs. By mandating the use of a
specific BMP rather than focusing on the goal (a reduction of nitrogen) the water quality
of the region may actually suffer from the strict implementation of the prescriptive
directives in the permit. Second, site specific limitations which may impede the
performance of infiltration based BMPs include clay soils, high ground water tables, and
shallow bedrock, some of which are likely to be encountered in the District. As currently

www.contechstormwater.com
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written there does not appear to be an allowance for BMP alternatives to the green
technologies outlined in the permit by the EPA even in cases were such alternative
technologies can be designed to meet the expressed goal of mimicking predevelopment
hydrology. This limitation will limit the stormwater treatment options available to
engineers and developers in the District and does not provide any enhanced assurance
that stormwater quality will be improved. In some (potentially many) cases this may limit
better site design practices in favor of the fee in lieu of treatment.

2. In the application of rain water reuse as a stormwater management control there should
be formal guidance for both the treatment criteria for specific usages of harvested waters
(i.e. landscaping, toilet flushing, and other interior uses) and overflow control/release
requirements for these systems. Overflow or release controls are specifically important
as the large volumes of rain water which will likely be captured under the outlined design
criteria may exceed usage demands for specific sites. The absence of these items has
the potential to cause negative health impacts and flooding problems respectively.

3. The importance of quantifiable performance measures is discussed in the permit fact
sheet. However, there appear to no numeric values for pollutant removal goals in the
permit. There is a provision for a “fee in lieu” for cases where the volume control design
standards outlined in the permit cannot be met, but there do not appear to be any clear
goals for pollutant removal in the permit. This greatly limits the Districts authority and
ability to evaluate BMP pollutant removal performance. We realize the goal is to
manage stormwater as close to the source as possible. However, omitting numeric
values for target pollutants limits the District’'s authority to properly manage the impacts
of future development, especially in hot spot areas such gas stations and other
industries with concentrated pollution which should be treated rather than infiltrated. The
proposed limit of 10% discharge of stormwater allowed to leave the site according to the
permit may do so untreated as the permit is currently written.

4. We believe the fee in lieu program will be a pay to pollute program that could be avoided
if stormwater controls which fall outside of the realm of green technologies where
permitted for use. Many practices can be designed to achieve the goals of the permit
and in some cases may be the only viable treatment and/or infiltration solution. These
systems can also be designed to enhance the performance of the green technologies
preferred by the permit and some can target specific pollutants of concern including
coarse sediment, trash and oils which may limit the performance of many LID controls.

Many different types of land based and manufactured structural BMPs have the potential
to be viable solutions when site constraints make infiltration and onsite retention
impracticle. In addition these systems are often used in treatment trains to enhance the
removal efficiencies and longevity of infiltration BMPs. Removing the restriction of
controls that fall outside the realm of green technologies would provide developers with
more viable cost effect options for meeting their stormwater control requirements and
increase their ability to utilize better site design techniques. It would also give the
District greater control of the fee in lieu program by providing more options for treatment.

Note, that we do not endorse a blanket approval of proprietary structures based on
manufacturers’ claims, but encourage the adoption of a formalized approval protocol.

www.contechstormwater.com
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CONTECH recommends the use of existing evaluation programs as references, as
these programs have well-defined stormwater treatment standards and have thoroughly
reviewed comprehensive performance information and specified an approval
designation.
Washington State Department of Ecology at:
www.ecy.wa.gov/programs/wg/stormwater/newtech/index.html
New Jersey Department of Environmental Protection at:
www.state.nj.us/dep/dsr/bscit/CertifiedMain.htm

In many instances we have seen municipalities and other regulating agencies adopt
theses programs in part or in full, or simply defer to their approval list rather than develop
a new approval process or protocol. Regardless of how the process is adopted and/or
managed there should be a means for appropriately evaluating the performance claims
of manufactured BMPs.

5. Green technologies are a useful tool in stormwater management. However, they are not
a silver bullet and the District should not be limited to only green technologies for the
management of stormwater quality and quantity concerns. One of the reasons cited for
limiting the use of detention practices was the difficulty and cost associated with
maintenance of these practices. We agree that maintenance must be performed and
has an associated cost. However, maintenance concerns and costs also exist for green
technologies, and sometimes require a great level of expertise to manage. If left
unmaintained or improperly installed (a very common problem with LID practices) green
technologies may lead to poor performance, flooding and other problems similar to first
generation stormwater BMPs. It is naive and misleading to imply that green
technologies have any less of a maintenance burden than their more traditional counter
parts. All BMPs must be maintained properly to ensure performance and prevent failure,
flooding, and other problems.

6. Green technologies are not well suited for all target pollutants, specifically coarse
sediment, oils and trash which is of particular concern in at least one regional TMDL. As
stated above there should be an allowance for the use the most appropriate stormwater
control measures for a site even if they fall outside the realm of green technologies. Any
limitation of the most appropriate control limits the owner/developer’s ability to meet the
MEP.

7. We applaud the inclusion of a retrofit program. However, the goal appears to be related
to the amount of green roofs and other controls installed rather than focusing on a
performance target. Again this criterion is prescriptive in nature without a clear
performance goal. It also appears that the retro fit program is intended to be solely
based on the use of green technologies. Retrofitting solely with green technology BMPs
may not be the most effective and appropriate solution for the targeted pollutants, as
discussed above. In addition, the use of green solutions for retrofit applications may be
more costly from both a capital improvement and maintenance budget perspective than
using other controls which can be designed to meet the goals of the permit. This could
create an undo financial burden on the District while at the same time limiting their ability
to achieve the removal of pollutants of concern to the MEP.

www.contechstormwater.com
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In the last fifteen years a variety of proprietary stormwater BMPs have been introduced,
including hydrodynamic separators, catch basin inserts, filter devices, and other BMPs. Sorting
through a long list of competing products, and deciding which of these technologies are viable
stormwater solutions can admittedly be a daunting task. This is especially true considering that
not all manufacturers are able to provide quality data to document performance claims, so there
is some skepticism regarding their use. However, that does not justify the dismissal or
devaluation of these products as a whole, many of which have been properly tested and have
the data (both 1% and 3" party) to substantiate their claims.

In the “70s and ‘80s when stormwater was beginning to be recognized as a threat to water
guality, engineers turned to land based best management practices (BMPs) like ponds, swales,
and vegetated buffers. We applaud the effort to move forward to the next generation of
stormwater controls. However, the limitation of solely allowing green technologies may actually
limit the ability for designers, developers and owners to create and maintain their controls to the
MEP. This type of prescriptive approach to BMP selection also discourages innovation and will
limit the availability of even more effective solutions in the future. Stormwater controls should
be selected based on their ability to meet the water quality performance goals of the region.
With new treatment technologies continually emerging and our knowledge of stormwater
science improving, it is crucial that stormwater regulations reflect these changes.

Thank you for the opportunity to provide comments on this document. We look forward to
working with both the EPA and the District in establishing clear, equitable stormwater
regulations. Please let us know if you have any questions or need any additional information.

Respectfully,

, /\: ) M (W / \ ,-/)‘: ,'{7 > y i //

Dionne Driscoll

Regional Regulatory Manager
Contech Stormwater Solutions
404-561-7958
driscolld@contech-cpi.com
www.contechstormwater.com

cc: Derek Berg, Regional Regulatory Manager, CONTECH Stormwater Solutions
Aimee Connerton, Project Consultant, CONTECH Stormwater Solutions
Abdi Musse, District of Columbia, abdi.musse@dc.gov
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June 4, 2010 VIA EMAIL
miller.garrison@epa.gov

Mr. Garrison Miller

U.S. Environmental Protection Agency

Region 111 (3WP41)

1650 Arch Street

Philadelphia, PA 19103-2029

Re:  Draft NPDES (MS4) Permit No.
DC0000221 for the District of Columbia

Dear Mr. Miller:

The District of Columbia Building Industry Association (DCBIA) appreciates the
opportunity to submit comments on behalf of its members, who represent both the
commercial and residential real estate industries in Washington, DC. DCBIA has serious
concerns about the proposed MS4 Permit for the District of Columbia that was released
on April 21, 2010, and urges you to give serious attention to the issues identified below,
which we feel warrant substantial re-consideration of the Permit before it is finalized.

Our membership includes nearly 500 companies and organizations, developers, general
contractors, architects and engineers, lenders, and attorneys. Our Committee on the
Environment convenes between 30 and 40 individuals on a monthly basis to discuss
environmental issues such as stormwater management and regulation, green buildings,
and energy efficiency technologies.

We feel it is worth noting that the District has clearly established itself as a community at
the forefront of sustainable development, given its early enactment of a Green Building
Act mandating green standards for both public and private buildings and the impressive
number of buildings that have already been LEED certified and/or have installed green
roofs. See U.S. Green Building Council, http://www.usgbc.org/Default.aspx (last visited
May 27, 2010). Press Release, Green Roof Industry Grows 16.1 per cent in 2009 Despite
Economic Downturn (May 26, 2010) available at
http://greenroofs.org/index.php/mediaresource/grhc-news-releases/3022-green-roof-
industry-grows-16.1-per-cent-in-2009-despite-economic-downturn-press-release.

We recognize that the Obama Administration, pursuant to Executive Order 13508, has
made cleanup of the Chesapeake Bay one of its highest priorities. It is a demanding
challenge, with a watershed covering 64,000 square miles over seven jurisdictions. We
also recognize that recent studies have suggested that agricultural operations and
stormwater runoff are some of the last remaining unregulated sources of pollution to the
Bay. However, any effort to regulate these sources must be undertaken with a full
understanding of the likely direct and indirect consequences that may occur.

5100 Wisconsin Avenue, NW ¢ Suite 301 »« Washington, DC 20016-4162 « (202) 966-8665 * FAX (202) 966-3222
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Our primary concern is that the feasibility and associated cost impacts of proposed
storm-water retention standards will not have been adequately established prior to
their implementation.

Before compliance with stringent new requirements is initiated, EPA should conduct
further analyses, including pilot programs, to identify current regulatory obstacles, best
management practices and associated costs. It needs to acknowledge the fact that public
and private cooperation will be critical to achieve the reductions proposed in the draft
Permit. EPA also should identify the financial and technical assistance, such as Section
319 grants that would be made available to the District given its unique characteristics.
Likewise, EPA needs to acknowledge that the District may adopt sufficient regulatory
flexibility in its new stormwater regulations to ensure that reduction goals can be
achieved feasibly and cost effectively. The proposed Permit as written does not
incorporate or acknowledge any of these critical elements.

Specifically, we disagree with some of the premises set forth in the draft Permit. For
example, the proposed Permit seeks to compare post-development flow against its pre-
development condition, and proceeds to describe the pre-development condition as being
"meadow.” "Meadow" is an inappropriate standard upon which to base the pre-
development condition. The District has not had meadow-like conditions for hundreds of
years.

The proposed 90-95% retention, as required by the Permit, is also infeasible, imprudent,
or both, as many sites in the City contain clayey soils, which cannot retain significant
volumes of stormwater, or contain contaminated soils, where it would be imprudent to
require on-site retention and percolation.

The new Permit also calls into question the appropriate NPDES general permits for
discharges of sump water or groundwater commingled with stormwater flows into the
MS4. The Multi-Sector General Permit for Storm Water Discharges Associated with
Industrial Activity, see Final National Pollutant Discharge Elimination System (NPDES)
General Permit for Stormwater Discharges From Industrial Activities, 73 Fed. Reg.
56,572 (Sept. 29, 2008), the permit currently being used, is an ill-fit. A more appropriate
General Permit needs to be developed for these types of discharges.

Need for Public-Private Cooperation and Neighborhood or Watershed Approach

The proposed Permit takes a "one size fits all" approach to stormwater regulation. This
approach is uncommon among agencies and unworkable in practice. In fact, the
Chesapeake Bay Initiative itself recognizes the need for the coordinated implementation
of a differentiated strategy among the six watershed states and the District of Columbia.
There are more than 100 Federal, state and local agencies, academic institutions, non-
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profits, and interstate commissions involved in this initiative, along with thousands of
private property owners who will be impacted. Accordingly,

the Permit needs to promote a neighborhood-by-neighborhood or watershed-by-
watershed approach. Applying the same, strict, requirements to a property on the
Georgetown waterfront as one would apply to a site on K Street, is unwise. The greatest
good will come from identifying the unique features of each neighborhood (e.g., presence
of tree canopy, amount of impervious surfaces, floodplain, etc.). Numerous other
regulators in the District, such as the D.C. Office of Planning, already take this approach.

Another important condition that this Permit should address is cooperation at the local
level. Cooperation is critical between Federal and local agencies and agencies and
private property owners to achieve stormwater management goals.

Need for Regulatory Flexibility

Currently the Permit does not make it clear that the District of Columbia may use
regulatory incentives to achieve its goals. At a minimum, the Permit should explicitly
recognize the ability of the District to use trading programs to achieve its goals.

Many projects in the District are built lot line to lot line because of longstanding height
restrictions. As a result, there is very little open space to retain stormwater on-site.
Accordingly, developers need to have the ability to conduct mitigation off-site. When
faced with the choice of remaining in the City or going where there might be more open
space for on-site mitigation or less stringent retention requirements, many developers
may decide to choose the latter. The Permit must be clear that off-site mitigation will be
acceptable.

What is more, there are many competing sustainability goals, and stormwater retention
should not be allowed to "trump" all other green attributes of a project. Green roofs, for
example, are not appropriate on projects where owners want to install rooftop solar
arrays. Developers should be given enough flexibility so that they are able to choose the
green attributes that work best for their particular project.

Equity and the Federal Role

The federal government also needs to exercise leadership in this area in accordance with
Executive Order on Federal Leadership in Environmental, Energy, and Economic
Performance, Exec. Order No. 13514, 74 Fed. Reg. 52,115 (October 5, 2009). The
federal government owns approximately one-fifth of the land in the District of Columbia.
Despite the President's Executive Order and despite its large land holdings in the City, the
Federal government has sought to exempt itself from many of the stormwater
requirements that would be imposed upon private land owners. For example, the U.S.





Mr. Garrison Miller
June 4, 2010
Page 4

Government Accountability Office (GAO) has recently advised the DC Water & Sewer
Authority that federal agencies will not pay the District's impervious surface fee, on the
basis that this fee is really a tax. It appears hypocritical for the Federal government to
refuse to pay a share of the cost for necessary stormwater infrastructure improvements in
the District, where it occupies a major share of the landscape. The Federal government's
refusal to pay will, in effect, turn the requirements under the MS4 permit into an
unfunded mandate. Moreover, the GAO's position, if not reversed, will place an
additional crushing financial burden upon the private sector and drive development out of
the City.

Overly Stringent Requirements Will Undermine Smart Growth/Transit Oriented
Development

As is generally understood, many of our current environmental challenges are
substantially due to the way our communities and metropolitan areas have been built.
People are forced to travel long distances (oftentimes by car) between home and work
and home and school. The resulting sprawl has definitely contributed to air pollution,
habitat fragmentation, and global warming.

Sprawl is directly related to the treatment of stormwater, because as we "build out” in
response to lower costs (including environmental regulation) we replace natural
landscapes (e.g., forests, wetlands, grasslands) with parking lots, streets, rooftops, and
other impervious surfaces. Rainwater that was previously captured by natural landscapes
now gets trapped above impervious surfaces. Although compact development (as in the
District) generates higher runoff and pollutant loads within the specific development area,
such runoff and pollutant loads are offset by reductions in surrounding undeveloped
areas. If development continues to move further to the metropolitan fringe, we lose that
"buffer” of natural landscapes. See generally Smart Growth Online,
http://smartgrowth.org/Default.asp?res=1024 (last visited May 27, 2010). Given the
predicted growth in the Washington metropolitan region, any regulatory costs that
encourage sprawl undermine smart growth and transit oriented development.

It is projected that, between 2005 and 2030, the region will gain 1.6 million new residents
and 1.2 million new jobs. Metropolitan Washington Council of Governments: National
Capital Region Climate Change Report (November 2008), available at
http://www.mwcog.org/uploads/pub-documents/zldXXg20081203113034.pdf. Based on
those projections, total greenhouse gas emissions in the region will increase 33 percent by
2030 and 43 percent by 2050. Id. In addition to increases in air temperature, the
Washington metropolitan region is experiencing the effects of climate change with rising
sea levels and a warmer Chesapeake Bay. The District needs statutes and regulations that
encourage, not discourage, Smart Growth and TOD.
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Conclusion

Our primary concerns regarding the draft Permit center around its questionable
feasibility, unclear costs, lack of incentives and lack of regulatory flexibility. Imposing
such stringent requirements on the District of Columbia, when other nearby jurisdictions
have more open space and less aggressive requirements, will likely result in urban sprawl
as developers are encouraged to move elsewhere. If it is too difficult or costly to comply
with permitting requirements, the District will lose commercial and residential
development that is vital to the District's economy. We strongly encourage the EPA to
review the draft Permit with these considerations in mind.

Sincerely,

District of Columbia Building Industry Association

mg{.u/k /ﬁ&

Merrick T. Malone
President

cc: Neil Albert, City Administrator
District of Columbia

Christophe Tulou, Acting Director
District Department of Energy

George Hawkins, General Manager
D.C. Water and Sewer Authority

Valerie Santos, Deputy Mayor for Planning
and Economic Development
District of Columbia

Gabe Klein, Director
District Department of Transportation

Harriet Tregoning, Director
D.C. Office of Planning
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June 21, 2010

Mr. Garrison D. Miller

U.S. EPA Region III (3WP41)
Water Protection Division
Philadelphia, PA 19103-5103

Re: Public Comment on Draft District of Columbia Municipal Separate Storm Sewer System —
NPDES Permit No.DC0000221

Dear M)M/c. N

The District Department of the Environment (“DDOE”), on behalf of the Government of
the District of Columbia (the “District”), submits this letter and attached comments on the Draft
Municipal Separate Storm Sewer System (“MS4”) permit to the Government of the District of
Columbia, published on April 20, 2010. The Environmental Protection Agency (“EPA”) Region
III Water Protection Division Director Jon Capacasa, extended the date for the District to provide
comments to EPA until June 21, 2010. As these comments serve as DDOE’s formal, final
comment on EPA’s April 20, 2010 draft permit, they supersede, and should replace, the Interim
Draft comments DDOE provided on June 4.

The District welcomes the issuance of a new progressive MS4 permit that will help the
District meet its environmental goals. The District has strong interests in the development of this
new permit. As the permit holder, the District, along with the D.C. Water and Sewer Authority
(“WASA”), is responsible for overall compliance with permit requirements. DDOE serves as the
Stormwater Administrator, and is responsible for coordination with other District agencies and
WASA for meeting the term and conditions under the permit.’

This letter will provide some background on the District’s MS4 Permit since it was first
issued in 2000, and a discussion of some of the District’s major issues with the Draft Permit.
Other comments and suggested language changes, considered by the District to be equally
important, are attached hereto as Appendix A.

! See the District Department of the Environment Establishment Act, Subchapter I (Stormwater Management), set
forth as D.C. Official Code §§ 8-152.01, et seq.
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L. Background on the District’s MS4 Permit

Since renewal of the MS4 permit in 2004, the District has achieved several significant
milestones in effectively managing and reducing stormwater pollution. As a result of a 2004
challenge by environmental advocates, EPA Region III and the District entered into an
agreement to develop and implement an enhancement of the District’s MS4 permit. The
enhancement package was approved by EPA Region III on November 27, 2007 and included
implementation of a specific number of activities, including structural and nonstructural best
management practices (“BMPs”) to reduce stormwater pollution from entering surface waters in
the District. Since that time the District has worked hard to meet all of the requirements of this
enhancement package and in some instances has surpassed these requirements.

In addition, since 2007, the District has worked to implement several programs and enact
several new policies to assist in meeting its commitments under the MS4 permit. In 2009, the
District enacted the Comprehensive Stormwater Enhancement Amendment Act (“Stormwater
Act”) which expanded the authority of the Stormwater Administration within DDOE. Since that
time, the administration has been shaped into an entire division that focuses on coordinating
activities within DDOE and with other District agencies and WASA to make sure that permit
commitments are fulfilled. The Stormwater Act also expanded the District’s Stormwater
Advisory Panel (“SWAP”), chaired by the DDOE Director, to include the heads of all District
agencies that have responsibilities designated by the permit and the General Manager of WASA.
The SWAP meets twice per year and is charged with working to solve policy issues that inhibit
meeting permit requirements, as well as finding ways to accomplish our combined commitments
under the Permit.

The Stormwater Act also institutionalized implementation of progressive stormwater
BMPs, such as low impact development (“LID”) practices (e.g. permeable pavement, green
roofs). The legislation directed DDOE to establish a Stormwater User Fee Discount Program to
encourage District property owners to reduce the amount of impervious surface on their
properties using stormwater fee discounts as an incentive. To assist with reduction of impervious
surface on residential property in the District, DDOE Watershed Protection Division
implemented the RiverSmart Homes” program in 2008 to offer financial assistance to
homeowners to help reduce impervious surface on their properties. Since that time, this program
has been expanded to include schools in the District as well. The District feels that
implementation of such a program in an educational setting can help inspire environmental
stewardship among the District’s youth.

In addition to implementation of the Stormwater Act and innovative environmental
programs, the District has been working to develop new regulatory tools that will help with
reduction of stormwater pollutants. Currently, the District is working closely with Maryland to
finalize development of a Total Maximum Daily Load (“TMDL”) for trash for the Anacostia

% _ More information on the RiverSmart Homes program can be found at
http://ddoe.dc.gov/ddoe/cwp/view,a,1209,q,497794.asp
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River. This is only the second trash TMDL in the nation and the first inter-jurisdictional trash
TMDL.? This TMDL will greatly assist the District in meeting its commitments under the Treaty
for a Trash Free Potomac.*

In 2009, the District enacted the Anacostia Clean-Up and Protection Act (“Bag Law™).
This legislation was designed to reduce the amount of trash entering the Anacostia River by
placing a mandatory fee on disposable bags sold in the District. A mandatory five cent fee is
applied to each disposable bag provided to a customer at a District retail establishment that sells
food or alcohol. The proceeds of the fee are deposited in the Anacostia River Clean Up and
Protection Fund and are used for the purposes of cleaning and protecting the Anacostia River.

As a full partner in the Chesapeake Bay Program (“CBP”), the District has been working
with EPA Region Il and other CBP partner jurisdictions on the development of a nutrient and
sediment TMDL (“Bay TMDL”) for District waters (due to be issued by EPA by December
2010). Also considered an innovative regulatory tool, the Bay TMDL will require the District to
implement point source and non-point source control practices to help prevent eutrophication of
District waterways and Chesapeake Bay by reducing nutrient loadings into Bay tributaries. The
District has developed aggressive two-year milestones’ to meet water quality goals under the
program which include many of the activities required under the current MS4 permit and reflect
commitments in Anacostia CapStat, Mayor Adrian Fenty’s accountability tool for restoration
activities in the Anacostia River watershed.® All of these efforts have resulted in the District’s
being considered as a model both regionally and nationally by the EPA.

I1. Ongoing permit issues

In 2004, EPA issued the second-round MS4 permit to the District. That permit was
challenged by two organizations, Defenders of Wildlife, and Friends of the Earth (collectively
“DOW/FOE”), and the District.” At issue was whether the District is required to use best
management practices (“BMPs”) to control municipal stormwater discharges, with “an iterative
process requiring reexamination of its stormwater management practices and continued
improvements to the respective stormwater management programs while continuing to

3 The Anacostia Trash TMDL is being developed for parts of the watershed found within Maryland and the District
of Columbia.

* Information on the Treaty for a Trash Free Potomac can be found at
http://www.fergusonfoundation.org/trash initiative/trashtreaty currentSECURE.pdf

* Details on the District’s two-year milestones can be found at
http://archive.chesapeakebay.net/pressrelease/EC 2009 allmilestones.pdf

® More information on Anacostia CapStat can be found at http:/track.dc.gov/Agency/KGO

’ See procedural history in the EPA Draft Fact Sheet, NPDES Permit Number: DC0000221 (Reissuance) (“Draft
Fact Sheet”), footnote 1 at page 2.
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adequately protect the water quality of the receiving stream.” DOW/FOE argued that EPA has
the authority to require the MS4 to comply with water quality standards (“WQS”), specifically,
the numeric effluent limits in those WQS. The District argued that it is legally obligated to
control the discharges of pollutants in the stormwater to the maximum extent practicable
(“MEP”). The District has stated and continues to assert that Congress codified the District's
position when it amended the Clean Water Act (“CWA”)’, confirming that permits for municipal
discharges of stormwater must require controls to reduce the discharges of pollutants to the
MEP, using measures that include management practices and such other provisions as EPA
deems appropriate.'” This language differs markedly from that in Section 402(p)(3)(A), which
mandates that industrial stormwater discharges meet all applicable provisions of the CWA."

The District, EPA Region III, and DOW/FOE began settlement discussions to resolve the
issues. These settlement discussions were unsuccessful. However, the District and EPA agreed
on a series of enhancements to the 2004 MS4 permit that were designed to provide additional
support for the determination that the system-wide controls required by the Permit would ensure
compliance with WQS. Specifically, the District would employ BMPs in an on-going iterative
and adaptive management process that would demonstrate quantifiable progress toward
achieving applicable WQS.'? The District issued a Letter of Agreement to EPA Region I1I on
November 27, 2007, which included implementation of a specific number of activities, including
structural and nonstructural BMPs, with identifiable milestones that would be added to the
District’s MS4 stormwater pollution prevention plan. The parties agreed to a series of further
enhancements on August 8, 2008.

With this understanding, including its understanding that neither Section 402(p)(2) of the
CWA nor the case law construing it have changed,'? the District has reviewed the draft MS4
Permit, and provides the following comments.

¥ See Draft Fact Sheet, Proposed Amendment No 1 to NPDES Permit No. DC0000221 at page 2.
? See 33 USC §§ 1251, et. segq.

19 See CWA Section 402(p)(3)(B)(iii), 33 U.S.C. 1342(p)(3)(B)(iii). See also 40 CFR §122.44(k)(2)-(3), which
specifies that BMPs are a form of an effluent limit which are appropriately incorporated in NPDES permits for
municipal stormwater discharges.

1 gee CWA § 301 (33 USC §1311).

> See, Draft Fact Sheet, p. 4, citing “National Pollutant Discharge Elimination System Permit Application
Regulations for Stormwater Discharges,” 55 F.R. 47990 (Nov. 16, 1990).

13 Courts construing MS4 permit requirements have consistently held that Best Management Practices (“BMPs”) are
a form of effluent limit that may be used to satisfy the requirements of 40 C.F.R. § 122.44(d). See Arizona
Municipal Storm Water NPDES Permits, 7 E.A.D. 646, 658-59 (EAB 1988); Defenders of Wildlife v. Browner, 191

F.3d 1159 (9th Cir. 1999); Tualatin Riverkeepers, et al.. v. Oregon Department of Environmental Quality, et al.,
2010 Ore. App. LEXIS 465 (May 11, 2010).
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I11. Objection to Compliance with WQS and TMDL WLA (Parts 1.4, 4.1, 8, 9.4)

Despite the District’s understanding to the contrary, and its good faith efforts to provide a
suite of aggressive BMPs with quantifiable milestones in its 2007 Letter of Agreement, EPA has
included the requirement to meet numeric WQS, as well as TMDL waste load allocation
(“WLA”) numeric standards, in the draft Permit. While the language in the Draft Fact Sheet
indicates EPA’s awareness that CWA Section 402(p)(2) requirements for municipal dischargers
differ from those for industrial dischargers, the District is concerned that the very clear permit
language will make resort to the Fact Sheet superfluous. Further, the District is not aware of any
case law indicating that a Fact Sheet should trump very clear permit language. The District,
therefore, interprets Part 1.4 of the Draft Permit to mean that even if the District satisfies all
permit requirements, it is only demonstrating “progress toward compliance with DC WQS,” not
actually meeting the WQS or WLA, which it is also required to do in subparts 1. and 2. of Part
1.4. The Permit holds the District accountable for unqualified and immediate compliance with
WQS, despite EPA’s assertion on page 4 of the Draft Fact Sheet (Reissuance) that the District
“will be unable to attain all Water Quality Standards within the first several MS4 permit cycles”.
Therefore, as written, the permit places the District in violation of WQS and the Permit from the
date it becomes effective.

The District requests that EPA change language concerning compliance with WQS under
the new permit to reflect that the CWA recognizes the difficulties associated with municipal
stormwater discharges, as set forth in CWA Sections 301(b)(1)(C) and 402(p)(3)(B)(iii).14 These
CWA Sections explicitly provide that permit requirements for discharges from the MS4 shall
require controls to reduce the discharge of pollutants to the MEP, including BMPs, control
techniques and system design and engineering methods, and such other provisions as the
Administrator determines appropriate for the control of such pollutants. EPA is required to assess
the effectiveness of these controls through “[e]stimated reductions in loadings of pollutants from
discharges from MS4s expected as a result of the municipal stormwater quality management

program.”15

As is clear from the preceding text, the parties have engaged in at least ten years of
discussion and/or litigation as to whether the MS4 permit must require compliance with WQS.
Ultra-urban, highly developed watersheds possess a variety of characteristics which can make
management of stormwater very difficult and complicate the attainment of WQS. It is not
possible to treat discharges from an MS4 in the same manner as discharges from an industrial
facility or wastewater treatment plant. Unlike those facilities, discharge from an MS4 varies due
to the nature of the rainfall. Furthermore, the technology for treatment at the end of the each
storm sewer is not practicable.

"33 U.S.C. §§1311(b)(1)(C), 1342(p)(3)(B)(iii).

1> 40 CFR 122.26(d)(2)(v).
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While the parties have not hitherto discussed or litigated whether the permit must also
incorporate WLAs as numeric limits, the District points out that compliance with WLAs would
effectively constitute compliance with WQS, and therefore the permit should not distinguish
between WQS and WLA. Rather, the permit should ensure that pollutant discharges for the
parameters listed in the TMDL are reduced to the MEP through the use of BMPs. Such
treatment would be consistent with case law to date, see Tualatin, supra, n. 13. See also EPA’s
November 4, 2009 Letter to the Honorable L. Preston Bryant, Jr., page 4, which notes that Bay
states’ «“...Watershed Implementation Plans [will be required to describe] authorities, actions,
and to the extent possible, control measures that will be implemented to achieve TMDL
allocations.”

Where a TMDL has been approved, National Pollutant Discharge Elimination System
(“NPDES”) permits must contain effluent limits and conditions consistent with the requirements
and assumptions of the WLAs in the TMDL. See 40 CFR § 122.44(d)(1)(vii)(B). Effluent
limitations to control the discharge of pollutants generally are expressed in numerical form.
However, in light of 33 U.S.C. §1342(p)(3)(B)(iii), EPA’s own guidance recommends that for
NPDES-regulated municipal and small construction stormwater discharges, TMDL WLAs be
expressed as BMPs or other similar requirements, rather than as numeric effluent limits.'®

In Tualatin, supra, n. 13, environmental groups challenged municipal stormwater permits
issued by the State of Oregon, complaining that they lacked conditions stating that the
stormwater discharges must comply with either state WQS or WLAs in the form of numeric
effluent limits. The court upheld the permits, on grounds that the permits required
implementation of BMPs, set forth in the stormwater management plans, to make progress
toward meeting those WLAs (as well as WQS). 2010 Ore. App. Lexis 465, *28. Further, EPA’s
“MS4 Evaluation Guidance,” EPA-833-R-07-003, page 15, recognizes that there may be
multiple smaller program goals in the stormwater management plan (SWMP) which could
provide performance standards and goals towards protection or improvement of water quality.

e EPA’s guidance states:

Under certain circumstances, BMPs are an appropriate form of effluent limits to control pollutants in
stormwater, See 40 CFR § 122.44(k)(2) & (3). If it is determined that a BMP approach (including an iterative
BMP approach) is appropriate to meet the stormwater component of the TMDL, EPA recommends that the
TMDL reflect this.

EPA expects that the NPDES permitting authority will review the information provided by the TMDL, see 40
C.F.R. § 122.44(d)(1)(vii)(B), and determine whether the effluent limit is appropriately expressed using a BMP
approach (including an iterative BMP approach) or a numeric limit. Where BMPs are used, EPA recommends
that the permit provide a mechanism to require use of expanded or better-tailored BMPs when monitoring
demonstrates they are necessary to implement the WLA and protect water quality.

EPA Memorandum: Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm
Water Sources and NPDES Permit Requirements Based on Those WLAs. US EPA November 22, 2002, available at:
http://www.epa.cov/reg3wapd/tmdl/pa tmdl/ChristinaMeeting TMDL/BacSed/Appendix-B.pdf.
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Accordingly, the District requests that all language in the Permit sections below, that
requires the District to meet numeric standards in order to achieve permit compliance be changed
to the requirement for BMPs in an on-going iterative and adaptive management process that
would demonstrate quantifiable progress toward achieving applicable WQS, including WLAs:

Part 1.4 (1) and (3) of the draft permit requiring the District to “comply with existing
District of Columbia Water Quality Standards (DCWQS), and the accompanying
language that provides “compliance with all performance standards and provisions in
this Permit shall constitute progress toward compliance with DCWQS”;

Part 4.1.1b “discharges do not cause or contribute to an excursion above any (1)
applicable TMDL WLAs; or (2) DC WQS, whichever is more stringent™;

Part 8.1 (3)(A) — “a specified ultimate date for compliance with the WLA.

Part 8.1 (3)(C) — “Numeric benchmarks” (for the TMDLWLA);

Part 8.1 (3)(D) — “an interim compliance deadline for achieving the percentage of
pollutant load reductions”;

Part 9.17 — Bypass allowed that does not cause effluent limitations to be exceeded.
Part 9.4 “discharges are causing or contributing to a violation of applicable WQS”".

With regard to Part 8, at a minimum, the Permit must specify that the District will be in
compliance as long as it is implementing controls required to achieve TMDL allocations and
taking corrective action through an adaptive management process to attain any numeric
milestones for which the District does not meet a deadline. The District reserves the right to
request a change to any language requiring compliance with numeric standards included in the
Permit but not listed above.

IV.  Provisions concerning volumetric retention standards for non-federal facilities (Part
4.1.1)

The District is very concerned with the Draft Permit’s inclusion of any
numeric/performance standard for non-federal facilities. It is worth noting that MS4 permits in
neighboring Maryland and Virginia do not include a retention standard. In addition, EPA’s
Construction General Permit requires only implementation of BMPs in lieu of achieving effluent
limits in stormwater discharges. (NPDES General Permit for Stormwater Discharges from
Construction Activities, January 8, 2009, p. 9).

The implementation of a stringent retention standard could greatly increase the regulatory
“gradient” that is evolving across the mid-Atlantic region. Neither Maryland nor Virginia has
retention standards in their current stormwater management regulations. In their new regulations,
Maryland is requiring the retention of 1.0 inch to the MEP through environmental site design;
however these regulations have been suspended by the Maryland legislature. Implementation of
more stringent stormwater standards in the District than in surrounding jurisdictions could create
more sprawl by establishing an unlevel playing field that will likely accelerate development and
growth in DC’s neighboring suburban jurisdictions, rather than concentrating it in the urban,
developed District core. This notion is at odds with fundamental and accepted concepts of smart
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growth and also puts the District at a competitive disadvantage with other jurisdictions in terms
of economic development.

Without waiving the District’s right to challenge the permit on the general grounds that it
contains a performance standard,'” the District reserves the right to challenge the specific 1.2
inch performance standard for non-federal facilities. EPA has not demonstrated that such
standard can be met, especially in a highly-urbanized setting such as the District of Columbia.
The proposed 1.2 inch on-site retention standard contained in EPA’s April 20, 2010 Draft Permit
is based on the volume of the 90™ percentile rain event in the District. DDOE has been
developing an update to its current stormwater management requirements and is considering
requiring new and redevelopment projects to meet a 1.0 inch on-site retention standard. This
retention volume is based on the volume of the approximate 87" percentile rain event in the
District. At the time EPA released the Draft MS4 Permit for public comment, DDOE was ready
to formally release updated stormwater regulations for public comment. A considerable amount
of effort and analysis informed the District’s selection of this proposed retention standard as
most appropriate for the highly-urbanized, densely developed conditions in the District of
Columbia.

DDOE’s regulatory proposal was developed in part to meet the requirements of the
Anacostia Waterfront Environmental Standards Act of 2008 (D.C. Law 17-138; D.C. Official
Code § 2-1226.36). This Act requires a 1.0 inch retention standard for development projects
within the District’s Anacostia waterfront zone. In developing its proposed update for its
stormwater management regulations, the District opted to apply this 1.0 inch retention standard
throughout the entire District. As part of the process of developing this proposal, an economic
analysis was conducted to determine the incremental costs associated with meeting a 1.0 inch
retention standard for various development scenarios when compared to the District’s current
stormwater management requirements (which lack a retention standard). This analysis
determined that the incremental costs associated with complying with a 1.0 inch retention
standard would not be so overly burdensome as to discourage development in the District. See
the analysis performed by Industrial Economics, Inc., attached hereto as Appendix B.

EPA has not provided any analysis to indicate that the environmental benefits of the
proposed 1.2 inch retention standard justify its selection for implementation. Instead, EPA bases
its selection of a 1.2 inch retention standard on comparisons to other jurisdictions that do not
lend themselves to direct comparisons with the District of Columbia. Indeed, not all of the
reference documents cited by EPA in its Draft Fact Sheet contain requirements for on-site
retention of the 90™ percentile rain event (or similarly strict retention standards). Of the six
permits and state requirements referenced by EPA, four are for Phase II or Construction General
Permits that apply to areas of considerably less dense development than what exists in the
District (e.g. Phase II permits in Montana, West Virginia, and North Carolina). Further, the
stormwater management requirements in these documents are triggered by development projects

IT" A performance standard with an MEP off-ramp is consistent with Section 402(p)(3) of the Clean Water Act,
discussed, supra.
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one acre in size or greater (i.e. 43,560 sf or greater), which is a considerably higher threshold
than the 5,000 square feet of land disturbance threshold that triggers the District of Columbia’s
stormwater management regulations.'® These two factors (less dense development projects;
projects occurring over a significantly larger scale) mean that development projects subject to
these aggressive retention standards will have substantially more space available to dedicate to
stormwater management than will ever be available in a highly-urbanized environment such as
the District. The District is concerned by EPA’s attempt to impose a performance standard for
stormwater management that has been developed and applied to jurisdictions with development
patterns that are not directly comparable.

The two remaining permits referenced by EPA’s Draft Fact Sheet are for Phase 1
jurisdictions in Anchorage, AK' and Ventura County, EA Although not directly comparable
to development patterns in the District, these permits do allow for better comparison as they
apply to Phase I jurisdictions. The onsite retention standards in these permits do not
conclusively argue in favor of applying a 90™ percentile standard to the District, however. While
the permit for Anchorage does include a retention standard based on the 90™ percentile rain
event, Ventura County’s is based on the 85™ percentile rain event. As noted earlier, while
challenging, a standard based on the 87" percentile rain event for the District would equate to a
1.0 inch on-site retention standard. Such a standard has been considered by DDOE for inclusion
in a proposed revision to the District’s stormwater management regulations.

Ve Performance Standards for Specific Types of Projects

As indicated above, the District is reserving the right to challenge the eventual Permit
that is issued for inclusion of a numeric retention standard and/or, specifically, for inclusion of a
1.2 inch performance standard for non-federal projects. The District also objects to the
limitations on specific types of projects deemed eligible for adjustments from the performance
standard as set forth in the Draft Permit. As the CWA Section 402(p)(3)(B)(iii) requires only
BMPs to the MEP, the enactment of specific adjustments for specific types of projects would not
be less stringent than federal requirements.

A. Transportation Projects

The District has implemented very progressive retrofit programs for incorporating
pervious surface into local infrastructure, even though the most challenging area to retrofit is the
public right-of-way (“ROW?"), due to constraints in space and variable site conditions. However,
the majority of the District’s transportation projects involve reconstruction in an existing ROW

' The New Jersey state requirements cited by EPA also apply at a larger scale than the District’s, as they are
triggered by major developments over one acre in size or that create at least 0.25 acres of impervious surface.

'” EPA Region 10 NPDES Permit No. AKS-052558

20 State of California NPDES Permit No, CAS004002
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(for example, the reconstruction of the 1 1" Street Bridge), where there is little ability to mitigate
constraints on-site, as would be required pursuant to Section 4.1.1.d. of the Draft Permit?!
Accordingly, the District objects to the Draft Permit, to the extent it imposes an impossible
condition on most transportation projects (achievement of the 1.2” retention standard), or
requires that the District spend significant tax-payer dollars paying itself a likely very expensive
Fee-In-Lieu, and/or securing a significant amount of land to effectuate off-site mitigation.
Because of these conditions, the District opposes a volumetric standard for retaining runoff from
the ROW, and rather, requests that ROW projects be subject to an MEP standard. The District
can commit to implement stormwater management retrofits in ROW to the MEP through road
reconstruction projects and redevelopment projects that upgrade public ROW, as well as stand-
alone retrofit projects. The total area where stormwater management retrofits are implemented
should apply toward the minimum ROW retrofit requirement.

B. Smart Growth

As indicated above, the District remains highly concerned that Section 4.1.1.d, which
allows for an adjustment of the retention standard only after-a rigorous case-by-case analysis will
deter Smart Growth in the District. Accordingly, the District requests that 4.1.1 be amended so
as to permit the District to establish a Smart Growth Retention Standard that reflects the MEP for
Smart Growth projects.

VII. Conclusions

The District would like to reiterate the fact that we welcome the issuance of a progressive
NPDES permit for the city’s MS4. The District’s rivers and tributaries provide a tremendous
resource to our residents and visitors from around the world. As the restoration continues, this
value will only grow. Further, our work to successfully manage stormwater sets an important
precedent for not only the Chesapeake region, but for the nation.

Nevertheless, the Draft Permit issued by EPA on April 20, 2010 does contain some
provisions that, if required in the final Permit, will be problematic for the District. An iterative
and adaptive management process that would demonstrate quantifiable progress toward
achieving applicable water quality standards, using best management practices is the most
effective way of controlling pollutants in stormwater discharges. The risk of perpetual violation
of the Draft Permit, specifically with respect to WQS and TMDL WLAs, is too great for the
District, and could lead to costly, drawn out litigation that would greatly limit the amount of time
and resources available to implement a progressive stormwater management program.

As you are aware, there have been two developments within the federal family that will
affect the District’s ability to comply with the Draft Permit. First, GAO has indicated that it may
instruct federal agencies not to pay the District’s MS4 fee on grounds that it is allegedly an

2l See Attachment A for a more robust discussion of typical DDOT transportation projects and the nature of the
constraints.
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illegal tax. If the federal government, which comprises one third of the District’s land base,
refuses to pay stormwater fees, the District will be unable to comply with the bulk of the draft
permit requirements. Additionally, DOD has informed EPA of its view that the provisions of the
Draft Permit that apply to federal facilities are discriminatory and illegal. The District objects to
the Permit’s requirement that the District promulgate regulations that EPA is aware may be
challenged by EPA’s sister agencies.

The District notes as well that the Draft Permit contains some language that could
complicate its enforcement efforts. For example, Section 3.3 indicates that the focus of the
Permit pertains to actions required before contaminants enter the pipe. See e.g., Section 3.3,
which states: “Controls shall be designed to prevent and restrict pollutants from coming into
contact with stormwater, e.g., restricting the use of lawn fertilizers rather than end-of-pipe
treatment.” We are concerned that such language perhaps inaccurately indicates that EPA does
not view MS4 permit obligations as extending to the pipes themselves (e.g. precluding illicit
discharges).

The District greatly appreciates the opportunity to provide its comments on the Draft
Permit. We value the working relationship we have with EPA in reducing pollution in the water
bodies of the nation’s capital. If you require further assistance, or have any questions or
comments, please contact the DDOE Stormwater Administrator Jeffrey Seltzer at 202-535-1603,
or at Jeffrey.Seltzer@dc.gov.

Sincerely,

Hamid Karimi, Ph.D.
Deputy Director
District Department of Environment

11





<

I

.

13

-

EN

Yl
“







GOVERNMENT OF THE DISTRICT OF COLUMBIA

District Department of the Environment

* Kk X
—
[rm—

Attachment A:
District of Columbia’s Detailed Comments on the Draft MS4 Permit released by
EPA Region 111 on April 20, 2010

Part 1.2 (second paragraph), p.1

The District recommends changing the language in this Part to read as follows:

This permit authorizes the following non-stormwater discharges to the MS4 when
appropriate stormwater activities and controls required through this permit have
been applied and which are: (1) discharges resulting from clear water flows, roof
drainage, dechlorinated water line flushing, landscape irrigation, diverted stream
flows, rising ground waters, uncontaminated ground water infiltration to separate
storm sewers, uncontaminated pumped ground water, discharges from potable
water sources, foundation drains, air conditioning condensation, irrigation
waters, springs, footing drains, lawn watering, individual resident car washing,
flows from riparian habitats and wetlands, dechlorinated swimming pool
discharges, wash water, fire fighting activities, and similar types of activities; and
(2) which are managed so that water quality is not further impaired and that the
requirements of the Clean Water Act and EPA regulations are met to the
maximum extent practicable (MEP).

The District feels that all water that is flushed from water lines by WASA should be
dechlorinated to the MEP, as chlorinated water from water line flushing may cause fish
kills and other adverse effects to the aquatic life. Furthermore, District waterbodies are
already impaired, and it is not possible for the discharges listed above to be managed in
such a way that they are no longer impaired.

Part1.4.1-3,p. 2

The District recommends changing the language in this Part to read as follows:

The Permittee must manage, implement and enforce a stormwater management
program (SWMP) in accordance with the Clean Water Act and corresponding
stormwater NPDES regulations, 40 C.F.R. Part 122, to meet the maximum extent
practicable consistent with 33 U.S.C. § 1342(p)(3)(B)(iii); 40 C.F.R. § 122.44(k)(2) and
(3).

Compliance with all best management practices (BMP) contained in this Permit
shall constitute overall compliance with the water quality standards (DCWQS).

[
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These changes reflect the District’s views regarding WQS and WLAs discussed in the
District’s Interim Comments, submitted June 4, 2010 and further elaborated in this
document’s cover letter.

These changes also reflect the District’s objection to the Draft Permit language stating
that “Compliance with all performance standards and provisions contained in the permit
shall constitute progress toward compliance with DC WQS.” This language would
expose the District to perpetual legal action since, even if the District satisfies all permit
requirements, it is ONLY demonstrating progress and not actually considered to be in
compliance with WQS. Therefore, the words “progress toward” should be deleted.

In addition, this language clarifies that it is not reasonable or rational to hold the MS4
accountable for WQS for District surface waters, since these are heavily impacted by
sources of pollution beyond the control of the MS4 system.

Part 2.1.2, pp.2-3

2. No later than 18 months following the effective date of this Permit, the
District shall update and implement Chapter 5 of Title 21 of District of
Columbia Municipal Regulations (Water Quality and Pollution)
(““‘updated DC Stormwater Regulations™), to address the control of
stormwater throughout the MS4 Permit Area. Such regulations shall be
consistent with this Permit, and shall be at least as protective of water
quality as the federal Clean Water Act and its implementing regulations
require.

The District proposes 18 months for implementation, which would include 12 months to
develop and promulgate regulations and 6 months for permitting of grandfathered
projects that were designed under the old regulations.

Part 2.1.3, pp.2-3

The District recommends changing the wording in the second sentence of this paragraph
to read as follows:

3. The Permittee shall use its existing legal authority to control discharges to and
from the Municipal Separate Storm Sewer System (MS4) in order to prevent or
reduce the discharge of pollutants to achieve water quality objectives. Any
deficiencies in the legal authority shall be remedied as soon as possible in
accordance with the District’s legislative and regulatory processes. Any changes
to or deficiencies in the legal authority shall be explained in each Annual Report.

The District appreciates EPA’s recognition in this Part concerning time limits on policy
changes made via the City’s legislative process. New legislation in the District must be
voted on twice by the City Council, with 14 days between votes, signed by the Mayor,
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and then submitted to Congress for a review period lasting 30 in session/legislative days
before becoming municipal law.

However, in the current public draft of the MS4 permit, the language in Part 2.1.3, second
sentence, says that the District must remedy deficiencies in legal authority within 120
days. This requirement is simply not feasible for the Executive branch of the District. The
District is committed to working as quickly as possible to complete rulemaking revisions;
however it is difficult for the District to agree to remedy deficiencies within a limited
time period.

Part2.1.4, p.3

The District recommends changing the wording in this paragraph to read as follows in
order to clarify the Permit’s intent:

4, The Permittee shall ensure that the above legal authority in no way
restricts the Permittee’s ability to enter into inter-jurisdictional agreements with
other District agencies and/or other jurisdictions affected through this Permit.

Part 2.2, p.3

The District recommends changing the wording in this Part to read as follows:

The Permittee, including all agencies and departments of DC as specified in
section 2.3 below, shall provide adequate finances, staff, equipment, and support
capabilities to implement the existing Stormwater Management Program (SWMP)
dated February 19, 2009 and the provisions of this permit. Each annual report
under Part 6 of this Permit shall include a demonstration of adequate fiscal
capacity to meet the requirements of this Permit, as described in Section 6.2.1.

Part 3.3, pp.5-6

The District recommends changing the wording in this Part to read as follows:

3.3 Addressing Potential Pollutant Sources

The Permittee shall implement controls to minimize or prevent discharges of
pollutants, including but not limited to Bacteria (E. coli), Total Nitrogen, Total
Phosphorus, Total Suspended Solids, Cadmium, Copper, Lead, Zinc, and Trash,
to receiving waters to the maximum extent practicable. Controls shall be
designed to minimize pollutants from coming into contact with stormwater, e.g.,
minimizing the use of lawn fertilizers. These strategies shall include program
priorities and a schedule of activities to address those priorities and an outline of
which agencies will be responsible for implementing those strategies. The
strategies used to reduce or eliminate these pollutants shall be documented in
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subsequent Annual Reports and in revisions to the Stormwater Management Plan
dated February 19, 2009.

The District feels that practices implemented to address the pollutants listed in the section
above can, at best, minimize the loading of pollutants into our surfaces waters. The
District could conduct an education campaign to reduce the use of fertilizers but may not
restrict it, as fertilizers are not banned in the District (or elsewhere). In addition, there are
several practices put in place by the District and WASA that are end-of-pipe or that are in
the rivers to collect and remove trash (e.g. Bandalong litter trap on Watts Branch in the
Anacostia River watershed, trash booms operated by WASA on the Anacostia River?).
While in-river practices cannot be counted towards meeting TMDLSs, the District feels
they are still important for reducing the amount of trash in the rivers, and help in meeting
our obligations under the Trash Free Potomac Treaty.

Part 4, (1% paragraph), p.6

The District suggests revising this paragraph as follows to clarify that the pollutant load
will be reduced or eliminated to the MEP, as discussed in the cover letter:

The Permittee shall continue to implement, assess and upgrade the controls,
procedures and management practices, described in Part 4 herein and in the
current Upgraded SWMP dated February 19, 2009, all requirements of which are
incorporated herein, in order to reduce or eliminate the pollutant load, to the
MEP, and to protect or restore water quality standards and meet the
requirements of the Clean Water Act, its implementing regulations, and relevant
District of Columbia laws, regulations and ordinances. The Stormwater
Management Program is comprised of all requirements in this Permit, including
the program elements listed in Table 1 below. The set of BMPs specified in the
Permit can be adapted as opportunities change, or to better maximize the use of
resources or the advancement of technology.

Part 4, Table 1, p. 6

The District notes that the references in this Table to the November 27, 2007 and August
1, 2008 Letters of Agreement are not regulatory references and should not be described
as such.

Part 4.1 (1st Paragraph), pp.7-8

As discussed above, the District suggests adding MEP to this paragraph to read:

! _ Detailed information on the Bandalong litter trap installed in Watts Branch can be found at
http://ddoe.dc.gov/ddoe/cwp/view.asp?a=1210&q=499768&ddoeNav=|31005|

2. See the Anacostia Trash Reduction Plan (Anacostia Watershed Society) for information about trash
reduction BMPs currently being implemented by WASA, including trash booms
http://ddoe.dc.gov/ddoe/lib/ddoe/2009.01.29_Trash_Report_1.pdf



http://ddoe.dc.gov/ddoe/lib/ddoe/2009.01.29_Trash_Report_1.pdf

http://ddoe.dc.gov/ddoe/cwp/view.asp?a=1210&q=499768&ddoeNav=|31005
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The Permittee shall continue to develop, implement, and enforce a green
technology program in accordance with this Permit and the Permittee’s
Upgraded SWMP (Feb. 19, 2009) that integrates green technology stormwater
management practices at the site and neighborhood level through policies,
regulations, ordinances and incentive programs in order to protect water quality
across the District. The green technology practices shall be designed to mimic
pre-development site hydrology through use of on-site stormwater retention
measures (e.g., harvesting and using, infiltrating and evapotranspiring runoff) to
the MEP.

Part 4.1.1 (2" Paragraph), p.8

The District recommends changing the language in this Part to read as follows:

The Permittee shall require stormwater entering the MS4 from development that
disturbs land greater than or equal to 5,000 sf, thereby triggering requirements
for stormwater management plan review and approval as part of the District’s
permitting process, to be controlled as follows...

The District feels the term “development” is a more all-encompassing term that more
thoroughly addresses land disturbance than “new development and redevelopment”.

Part4.1.1.a.i,p. 8

The District recommends changing the language in this Part to read as follows, including
incorporating language originally proposed by EPA for Part 4.1.1.d of the Draft Permit:

No later than 18 months following issuance of this Permit, the Permittee shall,
through its Updated DC Stormwater Regulations or other permitting or
regulatory mechanisms, implement an enforceable mechanism that will adopt and
implement the following performance standard:

Require the design, construction and maintenance of stormwater controls to
achieve on-site retention of 1.0 inch volume of stormwater from a 24-hour storm
with a 72-hour antecedent dry period through evapotranspiration, infiltration
and/or stormwater harvesting and use for development greater than 5,000 square
feet in the District, provided however, that public right-of-way projects shall
achieve on-site retention to the maximum extent practicable;

The Permittee may allow adjustments to retention standards to promote Smart
Growth objectives such as high-density development, transit-oriented
development and other development patterns in non-federal facility areas for
which the District can quantify water quality, water quantity, climate change
adaptation or other environmental benefit(s).
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Activities that qualify for exemptions from adhering to the retention standard in
the DC Stormwater Regulations will also qualify for exemptions under this
permit [e.g. utility maintenance, home gardening, etc.].

As discussed in the cover letter, the District reserves the right to challenge the inclusion
of a numeric retention performance standard.

The proposed 1.2 inch on-site retention standard contained in the April 20" Draft Permit
is based on the volume of the 90" percentile rain event in the District. An update to the
District’s current stormwater management requirements has been under development by
DDOE that would require new and redevelopment projects to meet a 1.0 inch on-site
retention standard. This retention volume is based on the volume of the approximate 87"
percentile rain event in the District. At the time EPA released the Draft MS4 Permit for
public comment, DDOE was ready to formally release updated stormwater regulations
for public comment. A considerable amount of effort and analysis informed the District’s
selection of this proposed retention standard as most appropriate for the highly-urbanized,
densely developed conditions in the District of Columbia.

This regulatory proposal has been developed in part to meet the requirements of the
Anacostia Waterfront Environmental Standards Act of 2008 (D.C. Law 17-138; D.C.
Official Code § 2-1226.36). This Act requires a 1.0 inch retention standard for
development projects within the District’s Anacostia Waterfront Zone. In developing its
proposed update for its stormwater management regulations, the District opted to apply
this 1.0 inch retention standard throughout the entire District. As part of the process of
developing this proposal, an economic analysis was conducted to determine the
incremental costs associated with meeting a 1.0 inch retention standard for various
development scenarios when compared to the District’s current stormwater management
requirements (which lack a retention standard). This analysis determined that the
incremental costs associated with complying with a 1.0 inch retention standard would not
be overly burdensome as to discourage development in the District.

However, EPA has not provided any analysis to indicate the environmental benefits of
the proposed 1.2 inch retention standard to justify its selection for implementation.
Instead, EPA bases its selection of a 1.2 inch retention standard on comparisons to other
jurisdictions that do not lend themselves to direct comparisons with the District of
Columbia. For these reasons, the District objects to the on-site retention standard
proposed in the Draft Permit and requests it be replaced with a 1.0 inch standard. Of the
seven permits and state requirements referenced by EPA’s Draft Fact Sheet, four are for
Phase Il or Construction General Permits that apply to areas of considerably less dense
development than what exists in the District. The stormwater management requirements
in these documents are triggered by development projects one acre in size or greater (i.e.
43,560 sf or greater), which is a considerably higher threshold than the 5,000 square feet
of land disturbance threshold that triggers the District of Columbia’s stormwater
management regulations. The New Jersey state requirements cited by EPA also apply at
a larger scale than the District’s, as they are triggered by major developments over one
acre in size or that create at least 0.25 acres of impervious surface. Some, but not all, of
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these reference documents cited by EPA contain requirements for on-site retention of the
90™ percentile rain event (or similarly strict retention standards). However, the District
contends that these requirements are being applied to less dense development projects
and are only triggered at significantly larger scales. These two factors mean that
development projects subject to these aggressive retention standards will have
substantially more space available to dedicate to stormwater management than will ever
be available in a highly-urbanized environment such as the District. The District is
concerned by EPA’s attempt to impose a performance standard for stormwater
management that has been developed and applied to jurisdictions with development
patterns that are not directly comparable.

The two remaining permits referenced by EPA’s Draft Fact Sheet are for Phase |
jurisdictions in Anchorage, AK and Ventura County, CA. Although not directly
comparable to development patterns in the District, these permits do allow for better
comparison as they apply to Phase I jurisdictions. The onsite retention standards in these
permits do not conclusively argue in favor of applying a 90" percentile standard to the
District, however. While the permit for Anchorage does include a retention standard
based on the 90" percentile rain event, Ventura County’s is based on the 85™ percentile
rain event. As noted earlier, while challenging, a standard based on the 87" percentile
rain event for the District would equate to a 1.0-inch on-site retention standard. Such a
standard was deemed appropriate by DDOE for inclusion in a proposed revision to the
District’s stormwater management regulations.

In addition, the District suggests revising this section to apply to “development,”
consistent with the comment above for Part 4.1.1. The District proposes 18 months for
implementation, which would include 12 months to develop and promulgate regulations
and 6 months for permitting of grandfathered projects that were designed under the old
regulations.

Lastly, construction projects in the public right-of-way (ROW) are faced with a multitude
of unique site conditions that vary widely across the District. Every road, from the major
arterials to residential streets, in commercial, residential, and combined use areas, is a
unique situation. It is extremely difficult to generalize how much stormwater can be
retained and or treated until the specific conditions of each road are reviewed.

In developing its stormwater management regulations, the District has not intended to
promulgate a retention standard that will be technically infeasible on almost all occasions
for a large class of projects, as would be the case with DDOT right-of-way (ROW)
projects, given their unique and variable nature. Rather than lower the overall District
retention requirement to one that ROW projects could typically achieve, the District
prefers to keep the more environmentally protective standard and require ROW projects
to the maximum extent practicable.

Without such flexibility to be practical in stormwater retention, the costs to implement
could be prohibitively high and could severely impact the District’s overall capacity to
maintain streets, sidewalks, and alleys. Permitting requirements that allow for
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application of the MEP standard are necessary to ensure effective stormwater
management that benefits the environment and the safety of the public.

Some common constraints that limit the ability to retain stormwater within the ROW
include:

e Limited Space. There is limited space outside of the roadways to retain
stormwater for infiltration and minimal opportunity for reuse of the water.
The available non-paved ROW space to implement green technology practices
such as bioretention for treatment, retention, and infiltration is often limited to
a 4 foot wide tree space parallel to the street. Stormwater management is
being demonstrated in the tree space area in several projects in the District.
The ROW area between the sidewalk and the property line is generally
established and maintained by the adjacent property owner and may not be
available for stormwater treatment from the roadway. In many cases, this
space is the property owner’s front yard. In some cases, structures are located
on the property line and stormwater treatment and infiltration in the ROW
area could lead to unintended flooding of the subsurface levels of the
structures (basements).

e Structural Integrity of the Pavement. The retention and infiltration of water
under the pavement has the potential to compromise the structural integrity of
the pavement. The use of permeable pavement in the ROW must be carefully
evaluated to determine where it can be implemented. At this time, there are
serious engineering concerns about allowing infiltration of stormwater runoff
under the roadway pavement. The water may damage sub-base structure,
which compromises structural integrity. However, permeable pavements will
be demonstrated in the District in sidewalks and alleys.

e Utilities. A significant amount of subsurface space under the roads and
sidewalks is occupied by utility lines. Water, sewer, and gas are all located
under the roads and sidewalks at depths that can range from 18 inches to 6
feet below the surface. In some areas of the city, electric, telephone, and cable
wires are also located under the roads and sidewalks. The introduction of
water to the subsurface areas with utilities could cause damage to the utility
lines and lead to outages, which may lead to liability issues.

e Trees. The presence of mature street trees limits the available space for
stormwater management. Trees should not be removed to install new
stormwater management facilities. Mature trees already serve a valuable
stormwater reduction and filtering function and should be given stormwater
credit for that function. Where conditions permit, in areas without trees or

% . See Comments Relative to “Preliminary Considerations for Modifying/Supplementing EPA’s
Stormwater Regulations,” Federal Register, Monday, December 28, 2009, American Association of State
and Highway Transportation Officials, February 26, 2010.
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with newly planted trees that have not become established, green technology
treatment and infiltration areas in the tree space will be considered.

e Parking. The need for on-street parking on most city streets limits the
opportunities to install green technology practices in the parking lane. In low
density residential neighborhoods where street parking is not critical,
vegetated treatment areas in the parking lane will be considered as
appropriate.

e Bridges. Bridges elevated over land or water typically have no areas
available for stormwater management using green technology practices.

e Drainage Provision. Use of green technology practices to manage
stormwater will not eliminate the need for conventional stormwater
infrastructure. Green technology can generally help manage runoff from
small storms, but will not be able to manage runoff from larger storms. The
city must still provide sufficient roadway drainage to prevent roadway
flooding and ensure safety during heavy rains.

In addition, the District suggests moving language that appears in the second paragraph
of Part 4.1.1.d of the draft Permit. The District contends that this provision, pertaining to
adjustments to retention standards in cases of redevelopment, high-density development,
transit oriented development, etc., is a better fit in this “Performance Standard” Part than
in the “Off-Site Mitigation” Part as originally proposed. This flexibility will allow the
District to promote smart growth goals that provide additional environmental benefits.

Lastly, the District clarifies that its Stormwater Management Regulations are not intended
to cover certain types of projects and therefore identifies projects such as utility
maintenance and home gardening as exempt from the performance standards for non-
federal facilities.

Part 4.1.1.a.ii, Part 4.1.1.b, pp.8-9

The District is also concerned about the proposed alternatives to the on-site retention
standard described in Part 4.1.1.a (ii) and Part 4.1.1.b (ii). These provisions would
require development and redevelopment projects to “achieve the retention of the
predevelopment runoff volume” and “ensures maintenance of predevelopment
hydrographs (volume, rate and duration) for the 1-, 2-, 10- and 100-year 24 hour storm
events.” This alternative language appears similar to language from EPA’s Technical
Guidance on Implementing the Stormwater Runoff Requirements for Federal Projects
under Part 438 of the Energy Independence and Security Act (“EISA”). In EPA’s EISA
guidance, this language was intended to provide a second option for complying with
EISA’s requirements, as an alternative to achieving on-site retention of the 95" percentile
storm of 1.7 inches.
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The District understands the rationale for being consistent with the EISA guidance in
requiring federal facilities to achieve either the 1.7 inch retention standard or conduct the
alternative site-specific hydrologic analysis described in EISA. However, the District has
a number of concerns about how this alternative is applied to both non-federal and federal
facilities.

First, the District finds an overarching problem with the conceptual approach of
achieving retention of the predevelopment runoff volume. The predevelopment runoff
volume is what would occur under natural conditions, and as such should pose no
concern to water quality. What is of concern is the difference between the
predevelopment and post-development runoff volumes, as this difference is what is
directly attributable to development or redevelopment activity. The District contends that
these provisions should be revised accordingly to reflect this approach.

Next, the proposed language in 4.1.1.a (ii) appears intended to provide non-federal
facilities an alternative to meeting the 1.2 inch retention standard. However, in4.1.1.b
(i), this same language is also proposed as an alternative to the performance standards
for federal projects (i.e. also to the proposed 1.7 inch retention standard for federal
projects). Again, the District contends that there is a conceptual problem with specifying
different retention standards for non-federal and federal facilities, but then providing the
same alternative to those standards to both non-federal and federal facilities. The
resulting effect is either an alternative for non-federal facilities that is too stringent, or for
federal facilities that is too lax. The District’s suggestion to resolve this problem would
be to specify that non-federal facilities be held to a lesser standard than federal facilities
for achieving pre-development hydrology. The District should have flexibility to identify
an alternative option that is less stringent for non-federal facilities, including potential use
of a different reference condition for modeled pre-development hydrology for those
properties.

Finally, the District suggests that these provisions apply to “all development,” consistent
with comments made for Part 4.1.1.

As a result, the District requests that for Part 4.1.1.a (ii), this language be revised as
follows:

Require the design, construction and maintenance of stormwater controls to
achieve the retention of the difference between the predevelopment and post-
development runoff volume of stormwater from a 24-hour storm with a 72-hour
antecedent dry period through evapotransipration, infiltration and/or stormwater
harvesting and use for all development greater than 5,000 square feet in the
District. Determination of the predevelopment runoff volume must be based on a
full hydrologic and hydraulic analysis of the site that ensures maintenance of
predevelopment hydrographs (volume, rate and duration).

The District requests that for Part 4.1.1.b, this language be revised as follows:
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Performance Standard for Federal Facilities

The Permittee shall require stormwater entering the MS4 from federal facilities
undertaking development that disturbs land greater than or equal to 5,000 sf,
thereby triggering requirements for stormwater management plan review and
approval as part of the District’s permitting process, to comply with either Part
4.1.1(b)(i) or 4.1.1(b)(ii) below. As requested by the District, EPA shall provide
assistance in ensuring federal facility compliance. Failure by Federal facilities
to comply with District requirements shall not be construed as a District
violation of this permit.

i.  Adopt the design, construction and maintenance of stormwater controls to
achieve on-site retention of 1.7” of stormwater from a 24-hour storm with
a 72-hour antecedent dry period through evapotranspiration, infiltration
and/or stormwater harvesting and use for all new development and
redevelopment greater than 5,000 sf in the District; or

ii.  Require the design, construction and maintenance of stormwater controls
to achieve the retention of the difference between the predevelopment and
post-development runoff volume of stormwater from a 24- hour storm with
a 72-hour antecedent dry period through evapotranspiration, infiltration
and/or stormwater harvesting and use for all development greater than
5,000 square feet in the District. Determination of the predevelopment
runoff volume must be based on a full hydrologic and hydraulic analysis
of the site that ensures maintenance of predevelopment hydrographs
(volume, rate and duration). The modeled predevelopment condition must
be meadow.

The District has general concerns regarding EPA’s proposed approach to have separate
performance standards for federal and non-federal facilities. It is the District’s
understanding that federal agencies are not in agreement regarding this approach, as it
may potentially impose a discriminatory standard on federal facilities*. Until resolution
is achieved, inclusion of these split standards in the Permit could entangle the District in
legal proceedings that would detract from the District’s efforts to control stormwater
pollution, while simultaneously exposing the District to possible noncompliance.

The District will issue permits to federal facilities for stormwater management and
erosion and sediment control in compliance with District stormwater management
regulations. However, in instances where federal facilities will not allow District
inspectors on to their sites or otherwise don’t comply with these requirements, EPA, as
requested by DDOE, should take responsibility for ensuring compliance. In instances
where DDOE makes that request of EPA and the federal facility still does not comply, the
District should not be considered to be in violation of the MS4 permit.

* See Department of Defense’s May 27, 2010 letter to EPA on the Draft Permit for the District of
Columbia.
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Finally, the District suggests deleting the last two paragraphs in Part 4.1.1.b. The
second to the last paragraph is intended to define an equivalency between
implementation of the performance standards in Part 4.1.1 and compliance with
applicable TMDL WLAs and District WQS. The paragraph begins by specifying
that discharges controlled in accordance with the performance standards “shall be
considered as stringent as necessary to ensure that the discharges do not cause or
contribute to an excursion above any (1) applicable TMDL WLAs; or (2) DC
WQS, whichever is more stringent...”. This equivalency concept has been
included in previous iterations of the District’s MS4 Permit, clarifying that
implementation of the Stormwater Management Program and BMPs as described
in the Permit shall be considered by EPA as consistent with TMDL WLAs and
WQSs. However, in this Draft MS4 Permit, EPA has added additional language
that continues: “...so long as the Permittee can demonstrate quantitatively that
the Permit conditions meet the WLA.” The District contends that this additional
language is counter to the purpose and spirit of the equivalency language, as it
would still require the District to quantitatively demonstrate that WLASs will be
met.

Furthermore, the last paragraph in Part 4.1.1.b specifies that:

...pollutants in the discharge must be controlled to meet the standards contained in
section 1.4 herein, unless such discharges are fully compensated for by a program for
implementing in-lieu or off-site mitigation credits.

Given the DC WQS compliance language in Part 1.4, this Part appears to require, among
other things, that discharges from a development site be controlled sufficiently to comply
with DC WQS, unless fully compensated for by in-lieu or off-site mitigation credits. The
District is unclear as to EPA’s intent. At most, in-lieu and off-site mitigation credits can
be employed to compensate for a single non-exempt site’s failure to comply with the
performance standards for new development and redevelopment in Part 4.1.1, an
objective that is served adequately by Part 4.1.1.d. As a result, the District requests this
last paragraph be removed, as it imposes an unclear and possibly unachievable standard
for development projects. If EPA’s intent is to make a single development site
responsible for attainment of WQS generally, the District must point out that even a very
large development site is only one small contributor to overall watershed or waterbody
pollution, to which there are many other contributors. It is nonsensical to think that
discharges from a single development site can be controlled sufficiently that in-stream
WQS would be achieved. In order for this to be achieved, the development site would
not only have to produce no discharge, but moreover, it would have to effectively remove
other sources of pollution from District waters, presumably by requiring the developer to
carry out or pay for in-lieu or off-site mitigation credits. It is inconceivable that any
single development site would be able to purchase adequate in-lieu or off-site mitigation
credits for District waterways to be in compliance with DC WQSs.

12
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Part4.1.1.d, pp. 9-10

The District suggests re-designating this section “Off-Site Mitigation and Fee-in-Lieu
Program,” and revising the first paragraph to read:

Within 18 months of the effective date of this Permit, the District shall implement
an off-site mitigation and Fee-in-Lieu program to be utilized when projects
cannot meet stormwater management standards as defined in Sections 4.1.1.a and
4.1.1.b. The program shall include at a minimum: establishment of baseline
requirements to be applied for mitigation projects and specific criteria for
determining when full compliance with the performance standard cannot
technically be met based on physical site constraints, zoning requirements or
restrictions, and other specific considerations for evaluating when an off-site
mitigation is not feasible and in-lieu credits must be substituted to satisfy this
requirement. The requirements for off-site mitigation and in-lieu payments shall
be sufficient to encourage on-site stormwater management as a first option, off-
site mitigation as a second option, and in-lieu payments as a third option for
meeting stormwater performance. Further, the requirements for off-site
mitigation shall be established to meet or exceed the stormwater performance
requirements for each project. The permittee may exempt public right-of-way
projects from the off-site mitigation and Fee-in-Lieu program.

The District contends it will be overly burdensome for the District to analyze every
proposed project that cannot meet on-site retention standards to determine when off-site
mitigation is not feasible. Rather, it will be more practical to structure this program with
economic incentives for on-site management as a first option, off-site mitigation as a
second option, and fee-in-lieu payment as a third option. Such an approach will provide
the District and developers the flexibility to choose the most appropriate option for each
project, while still incentivizing implementation of stormwater management practices.

Furthermore, the District suggests deleting the language in the second paragraph of this
Part and redrafting and reorganizing it to appear in Part 4.1.1.a (See comments on p. 4).

Lastly, public ROW projects face unique challenges in stormwater management which
may restrict the District’s ability to insure that these projects will be able to meet the 1.2
inch retention standard. Because of this ROW projects could be subject to the off-site
mitigation or fee-in lieu requirements of Part 4.1.1.d. It would not make sense to make
contributions to the Stormwater Enterprise Fund because DDOT relies on those funds to
implement stormwater management practices in the ROW.

Part4.1.2.1, p. 10

The District recommends changing the language in this Part to read as follows:

1. Performance Standard. Within one year of the effective date of this permit,
establish performance metrics for retrofit projects. The starting point for the
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performance metrics shall be the standard in 4.1.1.a and may include metrics: to
count square footage proportionate to the percentage of the retention standard
achieved for projects that retain less than that standard; to partially count a
proportion of square footage for projects that provide stormwater treatment
benefits other than retention for specific TMDL pollutants of concern; and to
count removal of impervious surface. Specific site conditions (soils, depth to
groundwater, site contamination, the presence of buried utilities, etc.) may
constitute justifications for setting a performance standard at something less than
the standard in 4.1.1.a. Specific site analysis to make this determination shall be
required. As with new and redevelopment, the District may apply off-site
mitigation or payment-in-lieu options. The DC Retrofit Program shall manage
runoff from 18,000,000 square feet of impervious surfaces over the Permit term.
A minimum of 1,500,000 square feet of this objective must be in transportation
rights-of-way, and 100% of the ROW treatment area shall be counted toward
this minimum requirement, even if specific site analysis determines that a
retention standard less than that in 4.1.1.a is necessary.

The city will implement stormwater management retrofits in transportation rights-of-way
to the MEP through road reconstruction projects, repaving, redevelopment, and stand-
alone retrofit projects. Based on an assessment of DDOT’s anticipated annual capital
construction activity (which is constrained by available funding), the District has
estimated the amount of right-of-way area that can be retrofitted over the next five years
to be 1,500,000 square feet. Due to limited space and specific site conditions in the
ROW, these retrofit projects may not be able to meet the performance standard in 4.1.1.a
and will need to meet a lesser performance standard. However, the total area where
stormwater management retrofits are implemented should apply toward this requirement.

Further, per this Permit’s definition, it is the District’s understanding that transportation
right-of-way (ROW) projects are retrofits, as they effectively improve existing
stormwater conveyance systems. Transportation projects within the District typically
constitute reconstruction of existing roads and stormwater infrastructure.

Part4.1.2.4, p.11

The District recommends changing language in this Part to read as follows:

The District, with facilitation assistance from EPA Region 111, will also target
major Federal landholders, such as the General Services Administration and the
Department of Defense, for outreach and education, with the objective of
identifying retrofit opportunities for federal facilities.

The District’s suggestion is to remove the requirement to “establish agreements” with
Federal agencies to conduct retrofits. The 2009 Federal Executive Order 13508 on
Chesapeake Bay Protection and Restoration requires a Federal strategy to address water
quality pollution in the Chesapeake Bay watershed, which will include retrofits of
Federal facilities for stormwater management. These retrofits would be applied to
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existing facilities, however, and as such may not trigger the District’s regulatory process
for stormwater management. This regulatory process is the only mechanism the District
has for enforcing the performance standards for stormwater management described in
Section 4.1.1. As these retrofits might be conducted outside this existing regulatory
mechanism, the District contends that its ability to engage Federal facilities on the subject
of retrofits is limited to education, outreach, and identification of retrofit opportunities.

Part4.1.3, p. 11

The District recommends changing the language in this Part to read as follows:

4.1.3 Tree Canopy. No later than one year following issuance of this Permit, the
Permittee shall develop a strategy to reduce the discharge of stormwater
pollutants by expanding tree canopy throughout the city. The Permittee shall
identify locations throughout the District where tree plantings and expanded tree
boxes are technically feasible and commit to specific schedules for
implementation at locations throughout the District, with highest priority given to
projects that offer the greatest stormwater retention potential. This effort shall
include, at a minimum:

1. Performance Standard. Achieve a minimum annual tree planting rate of at
least 4,150 plantings annually throughout the District. Ensure that trees are
planted and maintained, including requirements for tree boxes, in the manner that
will achieve optimal stormwater retention and tree survival rate within the
District of Columbia and that such planting complies with best management
practices for tree planting.

The 2007 MS4 BMP Enhancement Package listed a goal of planting at least 4,150 trees
per year to achieve optimal tree canopy and the April 20t Draft Permit specifies that tree
planting locations shall be indentified throughout the District. Tree planting practices
should follow best management practices, which could come from several sources
including the International Society of Arboriculture (ISA), DDOT Urban Forestry
Administration (UFA) guidelines, or other professional tree-planting practices.

414 pp.11-12

The District recommends changing the language in this Part to read as follows:

4.1.4 Green Roof Projects. As part of the green technology program plan, identify
all District-owned locations throughout the District that are slated for new
construction or redevelopment and where green roof projects are technically
feasible and report on specific schedules for implementing these projects at
specific locations, with the highest priority given to projects that offer the greatest
stormwater capture and pollutant load reduction potential. The Permittee shall:
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It is overly burdensome to evaluate every District owned property for the feasibility of
installing green roofs. It is, however, practical to evaluate properties that are slated for
new construction or redevelopment as part of the District’s capital program.
Additionally, as the District’s capital programs vary widely due to budget constraints, it
is not practical to commit to a long term schedule for the construction of green roofs.
Nevertheless the District is committed to increasing the use of green roofs as is
demonstrated by the fact that the District currently contains the second largest square
footage of green roofs in the nation.

414 1p.11

The District recommends taking out this section because it appears to be duplicative of
the section discussed in the last comment above.

4142p.11

The District administers innovative programs to incentivize installation of green roofs on
private properties and suggests the following language change to clarify that green roofs
on private properties will be counted toward the commitment to achieve 350,000 square

feet of green roofs:

2. Performance Standard. Upon completion of the structural assessment, the
Permittee shall commit to installing 350,000 square feet of green roofs over the
Permit cycle on properties in the District during the term of the Permit (including
schools and school administration buildings) in order to make progress toward
the Mayor’s goal of achieving 20% green roof coverage in the District in 20
years.

421 p.12

The District recommends that this requirement be one for the District generally, rather
than specifically referring to DRES and OPEFM, and adding the following text into the
end of the second paragraph:

In addition, the Permittee shall ensure that every new building and major
renovation/rehabilitation project for District-owned properties within its
inventory (e.g administration buildings) that require a stormwater management
plan and permit includes on-site stormwater retention measures which may
include green roofs, stormwater harvest/re-use, and/or other practices that can
achieve the retention performance standard.

The current draft language suggests that green roofs are required as part of every
renovation/rehabilitation. In reality, a green roof may not be feasible for every single
project and it might be preferable to utilize other (and comparable) stormwater retention
measures instead. As currently reads, the draft language commits the District to install a
green roof as part of every renovation, and that may not be feasible (both physically,

16





District of Columbia Detailed Comments on Draft MS4 Permit

structurally, and/or economically), and other retention measures could actually provide
more retention benefits.

Part 4.2.3.b, p.13

The District suggests adding language so this paragraph reads as follows:
The Permittee shall continue to provide key industry, regulatory, and other
stakeholders with information regarding objectives and specifications of green
technology practices contained in the Stormwater Management Guidebook
through a training program. The Stormwater Management training program will
include at a minimum the following:

Part4.3.1, p. 13

The District suggests adding language to this paragraph to read as follows:

The Permittee, through WASA, shall implement a response plan for overflows of
the sanitary sewer system into the MS4. The response plan shall clearly identify
agencies responsible and telephone numbers and e-mail for any contact and shall
contain at a minimum, procedures for:

Part 4.3.2, p.14

The District suggests adding language to this Paragraph to read as follows:

The Permittee shall implement and comply with the Development and
Redevelopment and the Construction requirements in Part 4.6 of this permit at all
Permittee-owned or operated public construction projects or federal construction
projects.

Part 4.3.4, p.15

The District suggests deleting the words “immediately prior” from Item 5 in this Section,
as it is impossible to predict all precipitation events.

Part 4.3.6.3, p. 17

The District recommends changing the language in this Part to read as follows. Please
move the third sentence to the beginning of the Part:

3. The Permittee will evaluate the use of porous and permeable surfaces and the possible
reduction in use of deicing materials. The Permittee shall continue to evaluate and
update the use, application and removal of chemical deicers, salt, sand, and/or
sand/deicer mixtures in an effort to minimize the impact of these materials on water
quality. The Permittee shall investigate and implement techniques available for reducing
pollution from deicing salts in snowmelt runoff and runoff from salt storage facilities.
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The Permittee shall evaluate and implement as appropriate the use of porous/permeable
surfaces that require less use of deicing materials and activities. This evaluation shall be
made a part of an overall investigation of ways to meet the requirements of the Clean
Water Act and reported in each Annual Report.

The District will evaluate the use of porous and permeable surfaces and the
possible reduction of deicing materials. However, since the majority of deicing materials
is applied to the main roadways and since permeable pavements have not been proven to
show durability under heavy traffic loads, the District cannot commit to implementing
permeable pavements in the roadway travel lanes. Further evaluation is required before
any such implementation can occur including analyses of maintenance requirements,
safety risks, fiscal impacts and other significant factors.

Part 4.4.3, p.20

The District suggests adding language to this Part to read as follows:

At each facility identified as a critical source, the Permittee’s inspector(s) shall
verify that the operator is implementing a control strategy necessary to protect
water quality. Where the Permittee determines that existing measures are not
adequate to protect water quality, the Permittee shall require additional site-
specific controls sufficient to protect water quality to the MEP.

Part 4.8.3, p.24

The District suggests deleting the last sentence of this paragraph (pertaining to providing
an explanation of how implementation of procedures meets the requirements of the Clean
Water Act), as this is a reporting requirement that will be addressed by the District’s
Annual Reports.

Part 4.9.1, p.26

The District suggests deleting the word “measurable” from this paragraph, as it may not
always be possible to measure increased knowledge of target audiences for each of the
Education and Outreach program elements.

Part5.1.1, p. 27

The District recommends changing the language in this Part to read as follows:

1. Make wet weather pollutant loading estimates of the parameters in Table
3 from the MS4 to receiving waters. Pollutant loading estimates may be
calculated using the Simple Method (and/or other appropriate modeling tools
and data on BMP efficiencies as described in the paragraph preceding Part
8.1(3)(H)) as detailed in the District of Columbia SWMP dated February 2009
and Anacostia and Rock Creek TMDL WLA Implementation Plans. Number of
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samples, sampling frequencies and number and locations of sampling stations
must be adequate to ensure data are statistically significant and interpretable.

These changes are suggested in order to achieve consistency with the District’s Upgraded
Stormwater Management Plan submitted in 2009, which designates the Simple Method as
the modeling approach for estimating pollutant loads and reductions. Further, the District
intends to track pollutant reductions for pollutants that have MS4 WLAs. As cadmium
does not have an MS4 WLA, the District recommends adding the following language at
the end of Part 5.1.3 as follows:

Cadmium was not listed as a pollutant of concern in either the 2005 Anacostia
or Rock Creek TMDL WLA Implementation Plans. An evaluation of the
monitoring chemical results for Cadmium will be made in the Discharge
Monitoring Reports (DMRs) to determine if it should be listed as a pollutant of
concern.

Part 5.1.3, pp.27-28

The District suggests changing the language in this Part to read as follows:

The Permittee must use the information obtained from the chemical analysis as
one of the tools to evaluate the effectiveness of the stormwater management
program and the health of the receiving waters at a minimum to include:

As discussed in detail in comments on Part 8 of the Permit, the District will evaluate
program effectiveness by using monitoring data as well as data on sediment correlated
reductions and data on the effectiveness of structural and non-structural BMPs for
pollutant reduction.

Part 5.1.3.2, p. 28

The District suggests changing the language in this Part to read as follows:

2. The Permittee shall perform the following activities no later than the date
of submission of the District’s application for the renewal of the MS4 Permit,
due to EPA six months prior to the expiration of the Permit:

Identification of water quality improvements is dependent on the monitoring of chemical
results. However, chemical monitoring is only conducted during storm events that meet
the criteria specified in this section. In the last permit cycle, there was a long period of
time during which the District’s monitoring was on hold because of drought and because
the storm events that occurred did not meet the required monitoring criteria. The District
requests additional time to provide more flexibility in order to respond to similar
circumstances, or other circumstances that might prevent necessary monitoring.
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Part 5.2.3, p.29

The District suggests adding language to Paragraph 2 of this Part to read as follows:

2. All such samples shall be collected from the discharge resulting from a
storm event that is greater than 0.1 inches in magnitude and that occurs at least
72 hours from the previously measurable (greater than 0.1 inch rainfall) storm
event. Grab or composite samples may be taken in accordance with the
pollutant specific requirements of 40 C.F.R. § 122.21(g)(7).

Part 5.7.2, p.31

We are unable to find information about Method 1613 for analysis of mercury. There is a
method known as 1631. The District suggests revising this Part accordingly.

Part 6.2.1.d, p.34

The District suggests revising this language to read as follows:

An assessment of the projected cost of the February 19, 2009 SWMP and a
description of the Permittee's budget for existing stormwater programs,
including: (i) an overview of the Permittee's financial resources and budget, (ii)
overall indebtedness and assets, (iii) sources for funds for stormwater programs;
and (iv) a demonstration of adequate fiscal capacity to meet the requirements of
this Permit, subject to the (a) the federal Anti-Deficiency Act, 31 U.S.C. 8§ 1341,
1342, 1349, 1351, (b) the District of Columbia Anti-Deficiency Act, D.C. Official
Code 88 47-355.01-355.08 (2001), (c) D.C. Official Code § 47-105 (2001), and
(d) D.C. Official Code § 1-204.46 (2006 Supp.), as the foregoing statutes may be
amended from time to time;

Part 8.1.1, p.38

Consistent with the District’s previous comments regarding Part 1.4, the District suggests
revising this paragraph to read as follows:

1. The Permit includes compliance to the maximum extent practicable with
all TMDL WLAs applicable to the District MS4 approved or established as of the
effective date of this Permit.

Part 8.1.2, first two sentences, p. 38

The District recommends the following changes to this sentence in this paragraph:
No later than 18 months from the effective date of this Permit, the Permittee shall

submit to the permitting authority updates to the Anacostia and Rock Creek
Implementation Plans and submit a Potomac River TMDL Implementation
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Plan. This does not pertain to the schedule identified in Table 5 for submission of
an Anacostia River Trash TMDL Implementation Plan. In the event that
currently approved TMDLs are vacated or no longer in effect, the District will
be allowed an additional 18 months to update required TMDL Implementation
Plans from the new date of TMDL establishment.

The one-year deadline for the District to develop/update TMDL Implementation Plans is
extremely aggressive. The District believes that it will be able to meet that deadline for
the Anacostia River Trash TMDL Implementation Plan (see also Part 8.1.2 and Table 5).
However, with respect to the combined TMDL Implementation Plans for Rock Creek, the
Anacostia River, and the Potomac Rivers (see also Parts 8.1 and 8.1.1 and Table 5), the
amount of analysis and field work required to develop and/or update these plans with
compliance schedules for roughly 300 TMDLs will be daunting. Moreover,
incorporating time into that process to allow for meaningful public involvement will
consume additional time and resources (see Part 8.1.3.F). Recognizing this and the fact
that pollutant-control activities are already being implemented in fulfillment of existing
combined TMDL Implementation Plans for Rock Creek and the Anacostia River, the
District believes that the Permit should allow at least 18 months, instead of just one year,
for the development/update of TMDL Implementation Plans other than the Trash TMDL
Implementation Plan for the Anacostia River.

Furthermore, as you are aware the Federal District Court for the District of Columbia
recently remanded most of the District’s TMDLs and staggered the duration of their
vacatures. Accordingly, the District is concerned that it would be inappropriate for the
Permit to require the updates to existing TMDL implementation plans, creation of a new
TMDL Implementation Plan, and development of interim milestones (and the like) as
these existing TMDLs will be modified. As you will recall conversion of the two
TMDLs from annual to daily requirements, which were the subject of the previous
challenge by DOW/FOE, required approximately eighteen (18) months.

Part 8.1.2. p. 38

We recommend the following changes to this sentence in this paragraph:

The sediment TMDLs and their implementation plans are incorporated by
reference, and may be used as the implementation plans for achieving the metals,
nutrients, and other toxic, conventional, and non-conventional pollutants that are
naturally present in soils as the loading reduction specified in several TMDLSs.

In addition to using sediment implementation plans, the District may opt to use more
direct methods such as BMP efficiencies and/or monitoring for demonstrating specific
pollutant wasteload reductions. The District should be permitted to use reductions in
sediments to plan for and track reductions in appropriate pollutants for which that
correlation has been demonstrated in the literature, including conventional pollutants.

> Anacostia Riverkeeper, Inc. and Friends of the Earth, v. Environmental Protection Agency, Civil Action
No. 09-0098 (JDB)
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Part 8.1.3.A, p38

The District suggests revising this paragraph to read as follows:
A An estimated ultimate date for final compliance with the WLA.

Part 8.1.3.B pp.38

The District suggests making the following language changes to this Part:

B. A set of controls for achieving the MS4 WLA to the MEP, which may
include stormwater pollution reduction and elimination laws and regulations, LID
Implementation as set forth in Section 4.1.1 herein, municipal operations to
reduce the discharge of pollutants in stormwater as set forth in Section 4.2 herein,
and other management practices. The set of controls may be adapted as
opportunities change, as long as the alternative set of controls is projected to
achieve interim deadlines for WLAs.

Flexibility is essential for implementation of BMPs identified in TMDL Implementation
Plans, which may encounter obstacles that make it necessary to substitute an alternative
BMP. This will help ensure that the BMPs ultimately selected for implementation are
tailored to existing land uses and opportunities in each sewershed and take advantage of
the most cost effective BMPs available. Therefore, the District must be able to change
the set of controls it is implementing to achieve pollutant reductions, as long as the
changes are projected to achieve pollutant reductions required in interim compliance
deadlines. In the event that a change in the set of controls does not actually achieve
pollutant reductions required by interim compliance deadlines, the District should not be
in violation of this permit as long as the District is taking corrective action to get back on
track toward compliance.

Part 8.1.3.C, p. 38

The District recommends the following changes to this sentence in this paragraph:

Numeric benchmarks which specify annual pollutant load reduction goals and the
extent of control actions for achieving these annual benchmarks.

Many of the controls that will be implemented to achieve pollutant load reductions will
be large capital projects that may take several years from conceptual design to planning
to completion. Some of these projects will encounter obstacles along the way that lead to
the substitution of an alternative project. Given these realities, year-to-year progress will
likely be uneven, and though the District can strive to meet annual goals, it is not
reasonable to commit to them as permit deadlines. The Permit contains end-of-permit-
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term interim compliance deadlines (see Part 8.1.3.D), which is sufficient to ensure
accountability for progress. Therefore, these annual targets should be goals, not
deadlines.

Part 8.1.3.D, p. 38

The District suggests revising this paragraph to read as follows:
An estimated pollutant load reductions as defined by best management practices
specified in the implementation plan for that WLA by, at the latest, the end of the
Permit term.

Part 8.1.3.E, p.39

The District recommends substituting “five-year” for “annual” and deleting the word
“monitoring” so that the third sentence would read as follows:

If a five-year evaluation of data indicates that these practices are insufficient
progress towards meeting the WLA, the Permittee shall adjust its management
towards meeting the water quality standards and appropriate TMDLSs.

Though the District will annually report on its progress, monitoring and other data from a
one-year period is insufficient to judge progress being made on reducing stormwater
pollution to local surface waters. The District fully supports an adaptive management
approach to implementing stormwater management controls and believes that changes to
its management approach for achieving WLAs should be done on a five-year basis as part
of the development and submittal of the District’s Stormwater Management Plan, due 6
months prior to the expiration of the permit (see Table 5). This would be consistent with
the approach taken in the Chesapeake Bay TMDL, which EPA projects will be completed
in 2011 and will undergo review in 2017 for possible corrective action through an
adaptive management approach.

In addition, as the preceding sentence in the Permit states, ““an annual evaluation can be
based upon either presumed pollutant reductions from management practices
implementation or actual monitoring data.” Presumed pollutant reductions may range
from pollutant removal efficiencies explicitly identified for a stormwater control device
to a removal efficiency correlated with sediment removal to estimated pollutant removal
associated with a policy (e.g. Bag Law) or targeted outreach. The District should able to
take into consideration all of these practices as well as monitoring data when evaluating
annual progress and determining the necessity to change management strategies. This is
especially true given that monitoring results may not lend themselves to straightforward
interpretation on an annual basis given annual fluctuations in rainfall amounts, the types
of activities occurring in a sewershed, and other variables.
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Part 8.1.3.G, p. 39

The District suggests the following language changes:

Sufficient monitoring for chemical constituents listed in Table 3 and any other
constituents selected by the Permittee in each TMDL watershed to enable timely,
iterative evaluation of the implementation plan (no later than as part of the
Permittee’s submittal of the revised SWMP), and require management responses
if monitoring reveals insufficient progress toward meeting the WLA within the
specified timeframe. For TMDL pollutants not included in Table 3, pollutant load
reductions will be estimated annually using monitoring data, sediment
correlations, and/or presumed pollutant reductions from structural and non-
structural BMP efficiencies (including data on pollutant reductions associated
with non-structural controls such as street sweeping, leaf collection, and
outreach and education) . The monitoring elements, and pollutant load
reductions shall at a minimum, describe...

The District should have the flexibility to track progress using monitoring data for
pollutants in addition to those listed in Table 3. Moreover, the District should be able to
take into consideration all relevant data, not just monitoring data, when reporting
progress and evaluating implementation effectiveness and possible changes in
management strategy. Pollutant reductions should be calculated using monitoring data,
sediment correlations, or presumed pollutant reductions from structural and non-
structural BMPs based on BMP efficiencies and other data on BMP effectiveness found
in scientific literature.

Part 8.1.3.H, p. 39

The District recommends the following language change:

The TMDL Implementation Plan elements required in this section, including the
interim and final WLA achievement dates, will become enforceable permit terms
upon EPA approval of such Plans, requiring compliance to the MEP, in
accordance with 33 U.S.C. 81342(p)(3)(B)(iii) and 40 C.F.R. §122.44(Kk)(2)&(3).
In the event that the Permittee fails to achieve an interim or final WLA
achievement date, the Permittee shall be deemed to be in compliance if it is
taking corrective action using an adaptive management approach. If EPA
exceeds a 30 day timeframe for approval of TMDL Implementation Plans, the
Permittee shall have the right to extend final WLA achievement dates by a
corresponding amount of time and to proportionately reduce the amount of
pollutant reduction required by end-of-permit-term interim compliance
deadlines.

As discussed above and in the District’s letter, the Clean Water Act provides that permit

requirements for discharges from municipal storm sewers shall require controls to reduce
the discharge of pollutants to the MEP. Moreover, as consistent with Tualatin
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Riverkeepers vs. Oregon Department of Environmental Quality, failure to meet an
approved benchmark should not be considered a Permit violation, unless the Permittee
has also failed to follow the adaptive management process to improve the stormwater
management plan.

Further, the District is concerned that EPA has not developed a clear process and timeline
for approval of TMDL Implementation Plans. Compliance schedules in TMDL
Implementation Plans are inherently time sensitive, and failure by EPA to approve
TMDL Implementation Plans in a timely manner (e.g. 30 days) would delay
implementation activities by the District, thereby exposing the District to permit
violations given that these schedules and other Implementation Plan elements become
enforceable permit terms upon approval by EPA. A thirty-day timeframe for EPA to
approve TMDL Implementation Plans is consistent with the CWA requirement for EPA
to approve submitted TMDLs within 30 days.

Extending final WLA achievement dates by an amount of time that corresponds to EPA’s
exceedance of the 30-day approval timeframe will allow the District to make up for time
it loses on implementation if EPA’s deliberations are prolonged. Additionally, since the
Permit stipulates that interim compliance deadlines can not be extended past the end of
the permit term, a delay by EPA would result in the Permittee having to achieve the same
amount of pollutant reduction in less time. Therefore, the amount of pollutant reduction
required by end-of-permit-term interim compliance deadlines should be reduced
proportionate to the length of time by which EPA exceeded the 30-day approval
timeframe. For example, if DDOE has 5 years to achieve an interim compliance deadline
of 100 units of pollutant reduction and EPA exceeds a 30 day timeframe by one year,
then DDOE would have only 4 years to achieve the interim compliance deadline, which
should be proportionately re-established at 80 units of pollutant reduction.

Part 8.1.3 H, 4" paragraph, p. 39

The District recommends deleting “For the pollutants listed in Table 3” in the first
sentence and the following changes:

Demonstration of compliance will be calculated using the procedures (i.e., Simple
Method) identified in the SWMP dated February 19, 2009, approved Anacostia
River TMDL Implementation Plan dated February 19, 2005, and/or other
appropriate modeling tools, sediment-correlation data, and/or presumed
reductions based on structural and non-structural BMP efficiencies and data.
The Permittee will report such information by comparing the monitoring data,
sediment-correlations, and/or other BMP efficiencies and data for that pollutant
to the approved pollutant wasteload according to the procedures required by the
Permit herein, specific WLAs and its associated stormwater wasteload reductions
for the receiving water body.

The District should retain the ability to use monitoring data for tracking and compliance
calculations for MS4 WLA pollutants in addition to those listed in Table 3, as well as the
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ability to track and report on progress using other appropriate methods, including data on
sediment-correlated reductions for appropriate pollutants and data on the effectiveness of
structural and non-structural BMPs for pollutant reduction. BMP efficiencies may be
calculated using Chesapeake Bay Program pollutant removal efficiencies or other
independent sources for BMP efficiency data. As appropriate, BMP efficiencies may
also be calculated based on scientific data, findings in the literature, and similar sources.
Non-structural BMPs include, among others, street sweeping, leaf collection, stormwater
pollution prevention plans, training, and outreach and education.

Part 8.1.3 H, 4" - 6" paragraphs, pp. 40

The District will report on pollutant load reductions as part of the annual report.
However, the draft Permit appears to require the District, through its annual reports, to
evaluate and change management plans for achieving wasteload reductions on an annual
basis if monitoring or other data indicate that pollutant wasteload reductions are
insufficient progress toward meeting the WLA (see especially 5" paragraph of 8.1.3.H
and 8.1.3.E, commented on above). Part 8.1.3.H, 6" paragraph further requires the
District, as part of its Stormwater Management Plan submitted to EPA six months before
the expiration of the permit, to assess each TMDL Implementation Plan and its program
elements and to demonstrate an overall pollutant reduction. The District objects to the
requirement to conduct evaluation and make potential changes to management plans on
an annual basis. Instead, the District proposes that its evaluation and potential
modification of its management approach should be conducted as part of the larger
assessment of each TMDL Implementation Plan as part of the District’s Stormwater
Management Plan submittal.

Evaluation and potential modification of management plans should be done a five-year
basis for a number of reasons. First, as noted above, many of the controls that will be
implemented to achieve pollutant load reductions will be large capital projects that may
take several years from conceptual design to planning to completion. Some of these
projects will encounter obstacles along the way that lead to the substitution of an
alternative project. Given these realities, year-to-year progress will likely be uneven,
with some years yielding higher than expected pollutant reductions and some years
yielding lower than expected pollutant reductions. Second, as also noted above,
monitoring results may not lend themselves to straightforward interpretation on an annual
basis given annual fluctuations in rainfall amounts, the types of activities occurring in a
sewershed, problems with collecting samples, and other variables. Accordingly, it is the
District’s view that going through an evaluation of its management plans for roughly 300
MS4 WLAs on annual basis would not be an effective expenditure of resources.
Moreover, conducting an evaluation and potential modification of these implementation
plans would be consistent with the approach taken in the Chesapeake Bay TMDL, which
EPA projects will be completed in 2011 and will undergo review in 2017 for possible
corrective action through an adaptive management approach.

In order to reflect the comments above, the District suggests revising paragraphs 4-6 of
8.1.3.H by moving the first sentence of paragraph 5 to the end of paragraph 4 and

26





District of Columbia Detailed Comments on Draft MS4 Permit

incorporating the remainder of paragraph 5 into paragraph 6, as well as making other
language changes consistent with the above comments. The District also suggests
deleting the word “monitoring” from paragraph 5 to be consistent with the District’s
intention to track individual pollutant reductions using a mix of monitoring data,
sediment correlations, and other pollutant reductions achieved through structural and
non-structural BMP efficiencies and pollutant reductions. The District also proposes
clarifying that assessments of TMDL Implementation Plans should cover any program
elements for which the District plans pollutant reductions.

Below is the District’s proposed language for this section, also including changes
proposed elsewhere:

Demonstration of compliance will be calculated using the procedures (i.e. Simple
Method) identified in the SWMP dated February 19, 2009, approved Anacostia
River TMDL Implementation Plan dated February 19, 2005, and/or other
appropriate modeling tools, sediment-correlation data, and/or presumed
reductions based on structural and non-structural BMP efficiencies and data.
The Permittee will report such information by comparing the monitoring data,
sediment-correlations, and/or other BMP efficiencies and data for that pollutant
to the approved pollutant wasteload according to the procedures required by the
Permit herein, specific WLAs and its associated stormwater wasteload reductions
for the receiving water body. The Permittee shall report to EPA the results of
this analysis through Annual Reports in accordance with the compliance
schedule in this Permit.

The Permittee shall perform an assessment of each TMDL Implementation Plan,
including an assessment of each of the program elements planned for pollutant
reductions, which may include street sweeping; inspection and enforcement;
public outreach; constructed green technology practices and other management
practices; and evaluation of load reductions. The Permittee shall submit this
assessment to EPA as part of the Stormwater Management Plan for review and
approval. The assessment methodology for each Plan approved shall
demonstrate at least an overall stormwater pollutant reduction percentage from
the baseline monitoring program for each watershed during the Permit term, for
purposes of achieving TMDL WLAs to the MEP. If the analysis concludes that
the MS4 discharge for a pollutant is not meeting interim compliance deadlines
toward achievement of pollutant-specific WLAs, the Permittee shall develop,
through its Upgraded Stormwater Management Plan, recommendations for
correction of the non-attainment of interim compliance deadlines. The
Upgraded SWMP shall consist of documenting all previous and on-going
efforts at achieving the specific pollutant reductions identified in the TMDL
WLA and further demonstrating additional controls sufficient to achieve those
reductions through an established performance based benchmark. This
benchmark shall be applied against annual projected performance standards
for purposes of revising the final implementation plan when determining
measurable progress to achieve adequate reduction. EPA reserves the right after
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a review and approval of each plan modification/Stormwater Management Plan
to modify this permit for purposes of requiring additional management practices
to control the discharge of pollutants from the MS4. EPA shall make the results
of any such determination(s) in writing available to the Permittee and other
interested persons including, but not limited to members of the District of
Columbia MS4 Task Force. Currently, TMDLSs are under development for the
Potomac River and for the Anacostia River (Refer to Potomac River Summit for a
"Trash Free" River by 2013 and Potomac River Watershed Trash Treaty executed
in 2005). Upon approval by EPA, the TMDL implementation plan(s) shall be
incorporated into the SWMP in accordance with the compliance schedule in Part
I11.A and Table 4 of this Permit.

Part 8.1.3 H, last paragraph, p. 41

The District points out that this paragraph is almost identical to language in paragraph 5
of this part and suggests that it be deleted. As discussed above, the District suggested
that evaluation and possible modification to WLA management plans/TMDL
Implementation plans should be conducted as part of the District’s revising and
submitting of its Stormwater Management Plan six months before the expiration of this
Permit.

Part 8.1.1 Potomac River TMDL Implementation Plan, pp. 41

The District recommends that the compliance schedule in Table 5, which is referred to in
this section and appears on page 34, should be revised to require the Potomac River
TMDL Implementation Plan eighteen months after EPA approval of the Potomac River
TMDLs.

As discussed above, the one-year deadline for the District to develop/update TMDL
Implementation Plans is extremely aggressive. The District believes that it will be able to
meet that deadline for the Anacostia River Trash TMDL Implementation Plan (see also
Part 8.1.2 and Table 5). However, with respect to the combined TMDL Implementation
Plans for Rock Creek, the Anacostia River, and the Potomac Rivers (see also Parts 8.1
and 8.1.1 and Table 5), the amount of analysis and field work required to develop and/or
update these plans with compliance schedules for roughly 300 WLAs will be daunting.
Moreover, incorporating time into that process to allow for meaningful public
involvement will consume additional time and resources (see Part 8.1 (3 - F)).
Recognizing this, the District believes that the Permit should allow at least 18 months,
instead of just one year, for the development/update of TMDL Implementation Plans
other than the Trash TMDL Implementation Plan for the Anacostia River.

Part 8.3 Hickey Run, pp. 42

The District recommends the following changes to paragraph 2 of this Part to allow the
District to identify appropriate monitoring locations as part of the Revised Monitoring
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Plan (Part 5.1). The District will choose locations to evaluate the effectiveness of the
Hickey Run Strategy.

The Permittee shall identify in its Revised Monitoring Plan (Part 5) specific
monitoring stations to evaluate progress with the Hickey Run Strategy.

Part 9.4, 2" paragraph p.43

The District recommends the following deletions and language changes so that the
second paragraph of Part 9.4 reads as follows:

In the event that the Permittee or permitting authority identifies non-compliance
with this permit, the Permittee shall take corrective action as soon as possible to
achieve compliance, using an adaptive management approach as appropriate.
This action will constitute compliance with applicable WQS and WLAs. The
methods used to adaptively manage the stormwater management program will
be documented in subsequent annual reports or in revisions to the Stormwater
Management Plan, as appropriate.

The District feels that this language change request is aligned with the Oregon State
Court of Appeals ruling in Tualatin Riverkeepers vs. Oregon Department of
Environmental Quality.® The District will commit to meeting approved benchmarks for
pollutant load reductions (i.e. implementation of BMPS) to the MEP, and will implement
an adaptive management approach if benchmarks are not being met.

Part 9.17, p. 48

The District suggests deleting this Part, consistent with earlier comments regarding
compliance with District Water Quality Standards.

Part 10, p. 51

The District suggests deleting the definition for the term “Internal Sampling Station.”

Part 10, p.52

The District recommends the following language change:

“Retrofit” means either of the following:
1. when a stormwater control measure is installed and/or created at an existing or
redevelopment location where there was no existing stormwater control measure;
or
2. when an existing stormwater control measure is modified, altered or replaced to
improve its performance.

6. Anacostia Riverkeeper, Inc. and Friends of the Earth, v. Environmental Protection Agency, Civil Action
No. 09-0098 (JDB)
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The District feels that the definition of “retrofit” should not just include modifications of
the stormwater conveyance systems, but also new BMPs being constructed on
development sites. This definition will also allow the District to replace traditional BMPs
with non-traditional BMPs (e.g. bioretention cells).

Part 10, p.53

The District recommends deleting the definition for “Severe property damage” if the
“Bypass” language in Part 9.17 is also deleted.

Part 10, p.53

The District recommends deleting the definition “Significant Materials,” as the term does
not appear in the Permit.
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June 4, 2010

Mr. Garrison Miller We woddl b cﬂﬁjhw h

U.S. Environmental Protection Agency
Office of NPDES Permits and Enforcement (3WP41) v ooy
1650 Arch Street df!nﬂ 0'"7 "{ ov

Philadelphia, Pennsylvania 19103-2029 o e diolt- Pt Vg
Subject: Draft DC MS4 Permit /)
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Dear Mr. Miller,

The District of Columbia Water and Sewer Authority (DC WASA) submits the attached
comments in response to the Environmental Protection Agency’s proposal to reissue the
National Pollutant Discharge Elimination System (NPDES) Municipal Separate Stormwater
System (MS4) permit to the Government of the District of Columbia, issued on April 21, 2010.

DC WASA has a long history of strongly supporting efforts to improve water quality in our
waterways, including the reduction of pollutants in stormwater. Of course, our Long Term
Control Plan will by itself remove the stormwater that currently overflows into our Rivers from a
large part of the District, and separately we support comprehensive efforts to support Low
Impact Development and reductions to pollutants in the separate storm sewer system. While
many of the issues raised by the draft permit and our comments are certainly negotiable — we
felt it important to provide a comprehensive set of comments and proposed changes — to help
further the goal of developing a permit that is both bold in content but also attainable for a
jurisdiction.

Thank you for the opportunity to comment on the draft permit. If you require additional
information, please contact Mohsin Siddique, at 202-787-2634.

Sincer:

Gebrge S. Hawkins
General Manager
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June 4, 2010
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c: Christophe A. G. Tulou, Acting Director, DDOE
Avis Russell, General Counsel, DCWASA
Leonard Benson, Acting Chief Engineer, DCWASA
Bicky Corman, General Counsel, DDOE
David McLaughlin, Acting Director, DETS
Hamid Karimi, Deputy Director, DDOE
Caroline Burnett, Attorney, DDOE
Jeff Seltzer, MS4 Administrator, DDOE
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June 4, 2010

Mr. Garrison D. Miller

U.S. EPA Region III (3WP41)
Water Protection Division
Philadelphia, PA 19103-5103

Re: Public Comment on Draft District of Columbia Municipal Separate Storm Sewer System —
NPDES Permit No.DC(0000221

Govr)
Dear MW(

Enclosed herein, please find draft and interim comments of the Government of the
District of Columbia (the “District”) on the draft version of the District’s Municipal Separate
Storm Sewer System (“MS4”) permit, published April 20, 2010. As was agreed by EPA Region
3 Water Protection Division Director Jon Capacasa, the District will provide detailed and final
comments to EPA by June 21, 2010. Accordingly, these draft and interim comments are
intended to provide EPA with the sense of what the District’s final comments will contain;
however, the District reserves the right to modify, delete, and/or supplement its comments prior
to submission in final form.

The District has strong interests in the development of this new permit. As the permit
holder, the District is responsible for overall compliance with permit requirements. Specifically,
the District Department of Environment (“DDOE”) serves as the Stormwater Administrator, and
is responsible for coordination with other District agencies and the DC Water and Sewer
Authority (“WASA”) for meeting their individual responsibilities under the permit. See the
District Department of the Environment Establishment Act, Subchapter II (Stormwater
Management), set forth as D.C, Official Code §§ 8-152.01, et seq.

In this letter I provide you with some background on the District’s MS4 Permit since it was
first issued in 2000, and a summary of our major issues with the Draft Permit.

L Background on the District’s MS4 Permit

Since the issuance of the MS4 Permit in 2000, the District has achieved several
significant milestones towards effectively managing and reducing pollution from stormwater
discharges to the District’s water bodies. During this period, the District implemented
stormwatcr management measures that have resulted in substantial gains in reducing the amount

1200 First St, NE, 5" Floor, Washington, DC 20002 Tel: (202) 535-2600 Facsimile: (202) 535-2881
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of pollution. In 2004, EPA issued the second-round permit to the District. That permit was
challenged by two organizations, Defenders of Wildlife, and Friends of the Earth (collectively
“DOW/FOE”), and the District'. At issue was whether the District is required to use best
management practices (“BMPs”™) to control municipal stormwater discharges, with “an iterative
process requiring reexamination of its storm water management practices and continued
improvements to the respective storm water management pro igrams while continuing to
adequately protect the water quality of the receiving stream.”” DOW/FOE argued that EPA has
the authority to require the MS4 to comply with water quality standards (“WQS™). The District
argued that it is legally obligated to control the discharges of pollutants in the stormwater to the
maximum extent practicable (“MEP”), The District has stated and continues to assert that
Congress codified the District's position when it amended the Clean Water Act (CWA),
confirming that permits for municipal discharges of stormwater must require controls to reduce
the discharges of pollutants to the MEP using measures that include management practices and
such other provisions as EPA deems appropriate.* This language differs markedly from that in
Section 402(p)(3)(A), which mandates that industrial storm water discharges meet all applicable
provisions of the Clean Water Act.’

The District, EPA Region III, and DOW/FOE began settlement discussions to resolve the
issues. These settlement discussions were unsuccessful. However, the District and EPA agreed
on a series of enhancements to the 2004 MS4 permit that were designed to provide additional
support for the determination that the system-wide controls required by the Permit would ensure
compliance with WQS. Specifically, the District would employ BMPs in an on-going iterative
and adaptive management process that would demonstrate quantifiable progress toward
achieving applicable WQS.® The District issued a Letter of Enhancement to EPA Region III on
November 27, 2007 and agreed that the enhanced BMPs described in that Letter would become
enforceable permit obligations. The Letter of Enhancement included implementation of a
specific number of activities, including structural and nonstructural BMPs, with identifiable
milestones that would be added to the MS4 stormwater pollution prevention plan.

II. Major Issues with the Draft MS4 Permit Released on April 20, 2010

The District welcomes the issuance of a new progressive MS4 permit that will help the
District meet its environmental goals. However, the draft Permit released by EPA on April 20",
2010 contains several provisions that cause concemn for the District. The main subject areas of
the permit that we wish to address include: compliance with DC WQS and total maximum daily
load (“TMDL”) waste load allocations (“WLA”); provisions concerning volumetric retention

' -See procedural history in the EPA Draft Fact Sheet, NPDES Permit Number: DC0000221 (Reissuance) (“Draft
Fact Sheet™), footnote 1 at page 2.

*. See Draft Fact Sheet, Proposed Amendment No 1 to NPDES Permit No. DC0000221 at page 2.

3 _See 33 USC §§ 1251, et. seq.

* . See CWA Section 402(p)(3)(B)(iii), 33 U.5.C. 1342(p)(3)(B)(iii).

% -See CWA § 301 (33 USC §1311)

¢ _See, Draft Fact Sheet, p. 4, citing *“National Pollutant Discharge Elimination System Permit Application
Regulations for Stormwater Discharges,” 55 F.R. 47990 (Nov. 16, 1990).
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_— managemei?’o T;lﬁl;lgn(i:;io‘}::f v;e.ltt‘;rsheds possess a variety ‘of characteristics w_hich can

; : y difficult and complicate attainment of WQS. It is not
possible to treat discharges from an MS4 in a similar fashion as those from an industrial facili
Or wastewater treatment plant. Unlike those facilities, discharge from an MS4 varies due to they
nature .of the rainfall. Furthermore, the technology for treatment at the end of the cach storm
sewer 1s not practicable. The Permit holds the District accountable for unqualified and immediate
compliance with WQS, despite EPA’s assertion on page 4 of the Draft Fact Sheet (Reissuance)
that the District “will be unable to attain all Water Quality Standards within the first several MS4
permit cycles”. Therefore, as written, the permit places the District in violation of WQS and the

Permit from the date it becomes effective.

The District requests the EPA change language concerning compliance with WQS under
the new permit to reflect that the CWA recognizes the difficulties associated with storm water
discharges in CWA Sections 402(B)(iii) and 402(p)(3)(B)(iii).” These CWA Sections explicitly
provide that permit requirements for discharges from the MS4 shall require controls to reduce the
discharge of pollutants to the MEP, including BMPs, control techniques and system design and
engineering methods, and such other provisions as the Administrator determines appropriate for
the control of such pollutants. EPA is required to assess the effectiveness of these controls

through “[e]stimated reductions in loadings of pollutants from discha;rges from MS4s expected as

a result of the municipal storm water quality management program.

As is clear from the preceding text, the parties have engaged in at least ten years of
discussion and/or litigation as to whether the MS4 permit must require compliance with WQS.
While the parties have not hitherto discussed or litigated whether the permit must also

7.33 U.S.C. §$1311(b)(1)(C), 1342(p)(3)(B)(iii).

8. 40 CFR 122.26(d)(2)(v)





Mr. Garrison Miller
June 4,2010

adequate progress towards i
reducing pollutant load o
but rather, w. T S 0ads, should not give rise to a it violati
il tould gIve rise to an obligation on the part of the permittee to follpen?alt v101at.10n,
gement process to mprove the stormwater management plan SRicAtaplive

Accordingly, the District ob;
: g objects to all language in the Permi i istri
meet numeric standards in order to achieve pennitggoflpliancz e et requires the Distrct to

Part 1.4 (1) and (3) of the draft permit requiri istr “ . .
Dish*ict of Columbia Water Quzﬁity Stang:;gsn ?I)t}é%?éssn)wz:;g t}(:: r;:}:?mwﬂh e
lapguage that provides “compliance with all performance; standards and p:élvyltls?gn i
this Permit shall constitute progress toward compliance with DCWQS”; ¥ o
Part4.1.1b “discharges do not cause or contribute to an excursion aboife any (1)
applicable TMDL WLAs; or (2) DC WQS, whichever is more stringent™;

Part 8.1 (3)(A) —* a specified ultimate date for compliance with the WLA.

Part 8.1 (3)(C) — “Numeric benchmarks” (for the TMDLWLA);

Part 8.1 (3)(D) — “an interim compliance deadline for achieving the percentage of

pollutant load reductions™;
Part 9.4 “discharges are causing or contributing to a violation of applicable WQS”.

The District reserves the right to object to any language requiring compliance with numeric
standards included in the Permit but not listed above. With regard to Part 8.1, should EPA
persist in including numeric standards over the District’s objection, the Permit must specify that
the District will be in compliance as long as it is making efforts to the MEP and is taking
corrective action through an adaptive management process to attain any numeric standards for

which the District does not meet a deadline.

Provisions concerning volumetric retention standards for non-federal facilities (Part 4.1.1)

The District is very concerned with the performance standard requirements for stormwater
management for new development and redevelopment activity stipulated in the Draft Permit. It
is critical that any performance standards be appropriate and achievable for development activity
in the high density, highly-impervious settings characteristic of the District of Columbia.

? - Tualatin Riverkeepers v. Dept of Environ Quality, A136050, 060100752 (OR Ct. App. 2010)





Mr. Garrison Miller
June 4, 2019

infras &
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Performance Standards Jor the DC Retrofit Program (Part 4.1 2)

. The Dlsmct has 1mPIemented Very progressive retrofit programs for Incorporating
perv?oug surface into local infrastructure, However, the most challenging area to retrofit is the
p_ubllc right-of-way (“ROW”), which can be problematic due to constraints in space and varying
site cpnditions. Further, almost all of the District’s transportation projects involve reconstruction
m existing ROW, where there is practically no ability to mitigate these constraints. Because of
these conditions, the District cannot agree to a volumetric standard for retaining runoff from the
ROW. The District can commit to implement stormwater management retrofits in ROW to the
MEP through road reconstruction projects, redevelopment projects that upgrade public ROW,
and stand-alone retrofit projects. The total arca where stormwater management retrofits are

implemented should apply toward this requirement.
Development of TMDL Implementation Plans and reporting requirements (Part 8.0)

As you are aware the Federal District Court for the District of Columbia recently
remanded most of the District’s TMDLs'® and staggered the duration of their vacatures.
Accordingly, the District is concerned that it would be inappropriate for the Permit to reguire the
updates to existing TMDL implementation plans, creation of a new TMDL Imple'mentatlon.Plan,
and development of interim milestones (and the like) as these existing TMI?LS will be modlﬁed.
As you will recall conversion of the two TMDLs from annual to daily requirements, which were
the subject of the previous challenge by DOW/FOE, required approximately eighteen (18)

months.

1% Anacostia Riverkeeper, Inc. and Friends of the Earth, v. Environmental Protection Agency, Civil Action No. 09-

0098 (JDB)
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HI. Conclusions

The District would like to reiterate the fact that we welcome the issuance of a progressive
NPDES permit for the city’s MS4. The District’s rivers and tributaries provide a tremendous
resource to our residents and visitors from around the world. As the restoration continues, this
value will only grow. Further, our work to successfully manage stormwater sets an important
precedent for not only the Chesapeake region, but for the nation.

Nevertheless, the Draft Permit issued by EPA on April 20, 2010 does contain some
provisions, that if required in the final Permit will be problematic for the District. Compliance
with DC WQS and TMDLs as part of the MS4 permit is an impractical approach towards
obtaining optimal water quality. The risk of perpetual violation of the Permit is too great for the
District, and could lead to costly, drawn out litigation that will greatly limit the amount of time
and resources available to implement a progressive stormwater management program.

The District greatly appreciates the opportunity to provide these general comments on the
Draft Permit and look forward to providing more detailed comments by June 21¥. We value the
working relationship we have with EPA in reducing pollution in the nation’s capital. If you
require further assistance, or have any questions or comments, please contact the DDOE
Stormwater Administrator Jeffrey Seltzer at 202-535-1603, or at Jeffrev.Seltzer@dc.gov.

Sincerely,

Hamid Karimi, Ph.D.

Deputy Director

District Department of Environment
Natural Resources Administration






COUNCIL OF THE DISTRICT OF COLUMBIA
THE JOHN A, WILSON BUILDING
1350 PENNSYLVANIA AVENUE, N.W,
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June 4, 2010

Jon Capacasa

LS EPA

Region 11T (3WP41)
Philadelphia, PA, 19103-5103

Dear Mr. Capacasa,

Thank you for dis opportunity to comment on Draft NPDES Permit No. DC0000221,
Authonzation to Discharge under the National Pollutant Discharge Elimination System Municipal
Sepatate Stormwater System (MS4) Permit.

As our nation’s capital, the District deserves an MS4 permit that will serve as an example for the rest
of the country. We need a progressive and practical permit that will help us prevent harmful
stormwater pollution, preserve our local waterways, and build a vibrant waterfront that will promote
livable, walkable, healthy neighborhoods.

The Council of the District of Columbia has demonstrated 1ts leadership and commitment to
restoring our city’s waterways through recent key actions. We have taken a progressive, first-in-the-
nation approach to reducing trash into our waterways by imposing a five-cent fee on disposable
carryout bags and using the proceeds to create the Anacostia River Clean Up and Protection Fund.
We adopted Anacostia Waterfront environmental standards, which require publicly-supported
projects to retain or reuse on-site 1” of stormwater from a 24-hour storm following 47 hours of dry
conditions. And we established a stormwater administration within the Department of the
Environment as well as a Stormwater Permit Compliance Enterprise Fund to carry out MS4 Permit
activities that have the greatest impact on reducing stormwater pollution.

We are pleased to see that the draft M34 permit builds on the commitments that the Council has
already made. In particular, we appteciate that the permit incorporates aggressive stormwater
retention standards. We support the permit’s use of measurable low impact development and green
infrastructure requirements. These techniques have proven to be cost effective and environmentally
beneficial mechanisms for dealing with stormwater pollution.  Green infrastructure measures





specified in the permit, such as green roofs and tree planting, not only control stormwater pollution,
but have the added benefits of mproving air quality, reducing energy costs, and creating green jobs.
However, we have several comments that we feel would improve the efficacy of the permit.

We recommend that the permit identify co-permittees in addition to the District Department of the
Environment. Since some requirements of the permit (e.g., green streetscaping) fall directly within
the authority of other government agencies {e.g., the District Department of Transportaton), those
agencies should be specifically named by the permit as the patties responsible for implementation.
This revision would foster a sense of responsibility at all relevant agencies and improve the
effectiveness of the permit.

All outcomes and plans required by the permit, such as the stormwater management plans or
programs and TMDL implementation plans, should be subject to robust public participation,
including public review and comment for draft plaas.

Ultimately, the permit should commit the District to particularized, enforceable actions that are
specific, objective, and observable and which result in reduction or elimination of pollutants 1o the
maxitnum extent practicable. These characteristics must be present for both the public and prvate
sectors. As currently wrirten, the permit is vague and, in parts, unenforceable. The permit must
have observable requirements including numbers and deadlines to measute success. This revision
would assist the District in complying with the permit while enhancing EPA’s ability to monttor and
oversee implementation. The District is capable of requiring a certain number of trees te be
planted, or a certain square footage of green roofs to be mstalled; however, we cannor easily comply
with generalized standards.

We must emphasize in particular that we are concemed that the draft permit included no supporting
data on the costs of implementing its requirements. This is particularly troubling in light of concerns
that the federal government may hesitate to pay the impervious area fee that is designed to support
MS4 related activities. Without some information on the likely cost of implementing the permit, we
are left unsure of how much public funding must be dedicated to M54-related programs or what
impact additional costs might have on DC Water and Sewer Authotity ratepayers, who are already
footing the bill for the $2.2 billion required to implement the combined sewer overfiow long term
control plan under NPDES.

These last two points are key. Without proper funding and without identifying particular targets, the
permit will fail to achieve its goal. The permit is meant to result in a better environment for the
District, but that will only happen if the permit sets forth specific goals and takes mnto account 2
realistic review of costs.

We look forward to working with you to develop a permit that will reduce pollutants in the
Anacostia River, Potomac River, and Rock Creek.






Sincerely,

Councilmember Mary M. Cheh Councilmember Phil Mendelson

P— b

ounciltmember Kwarne Brown Councilndssaber Jim Graham

e ——







EA R I HJ l |S I I ‘ E ALASKA CALIFORNIA FLORIDA MID-PACIFIC NORTHEAST NORTHERN ROCKIES

NORTHWEST ROCKY MOUNTAIN WASHINGTON, DC INTERNATIONAL

June 4, 2010

Via email (miller.garrison@epa.gov)

and U.S. Mail

Mr. Garrison D. Miller

United States Environmental Protection Agency
Office of NPDES Permits and Enforcement (3WP41)
1650 Arch Street

Philadelphia, Pennsylvania 19103-2029

Re:  Proposal to Reissue NPDES Permit for Municipal Separate Storm Sewer
System (MS4) to Government of the District of Columbia, Draft Permit No.
DC0000221

Dear Mr. Miller:

Earthjustice submits the following comments on behalf of Anacostia Riverkeeper,
Potomac Riverkeeper, Waterkeeper Alliance, and D.C. Environmental Network,' regarding EPA
Region 3’s proposal to re-issue the NPDES permit for discharges from the District of Columbia
Municipal Separate Storm Sewer System (hereafter the “MS4 Permit”). These groups also fully
endorse the comments submitted by NRDC on behalf of a coalition of local water quality
advocates, and we incorporate those comments by reference as though fully stated herein.

Although the proposed permit contains significant new provisions that mark an
improvement over prior versions of the permit, it continues to fall short of legal requirements for
issuing NPDES permits. Consequently, the proposed permit virtually guarantees that for many
years to come water quality conditions in the Potomac River, Anacostia River, Rock Creek, and
their tributaries will continue to be unsuitable for fishing and swimming and aquatic wildlife
habitat, especially after the frequent storm events that are common in the region. This is contrary
not only to the Clean Water Act (“CWA?”) and District law, but also to the Region’s goal of
issuing a permit that would serve as “a model to other municipalities for preventing runoff from
washing harmful pollutants into streams and rivers in the [Chesapeake] Bay watershed.”*

Before issuing the final permit, the Region must substantially revise the permit’s
conditions and add new conditions that will meet the following requirements for NPDES
permits. As proposed, the draft permit provisions do not satisfy these key non-discretionary
legal requirements:

* Water quality standards. The permit must include conditions that ensure compliance
with water quality standards for the District of Columbia and downstream receiving state

L EPA press release, “EPA Proposes ‘Next Generation’ Storm Water Controls in Clean Water
Permit for Washington D.C.,” quoting Shawn M. Garvin, EPA mid-Atlantic Regional
Administrator.

1625 MASSACHUSETTS AVENUE, SUITE 702 WASHINGTON, DC 20036-2212
T: 202.667.4500 F: 202.667.2356 E: dcoffice@earthjustice.org W: www.earthjustice.org





waters. Accordingly, the permit must explicitly prohibit discharges from the MS4 that
cause or contribute to violations of water quality standards. In addition, to the extent the
Region intends to meet this requirement in part by relying on stormwater management
plans and programs that the District will develop and implement, the Region must (1) add
to the permit “clear, specific, measurable, and enforceable”? minimum conditions for
such programs and plans, to ensure that, when implemented, they will achieve water
quality standards; and (2) explicitly require compliance with such programs and plans as
enforceable conditions of the permit (including the District’s stormwater management
plan and any individual plans or programs that the District is required to develop and
implement for street sweeping, tree canopy, best management practices, and the like).
Further, before taking final action on the permit the Region must supply record evidence
and a reasoned explanation to support a finding that the permit conditions (including
programs and plans that are developed outside the permit) will in fact ensure compliance
with water quality standards.

* Reduction of Pollutants to the Maximum Extent Practicable. The permit must
require the District to implement controls to reduce discharges of pollutants to the
maximum extent practicable (the “MEP” requirement). Further, before issuing the final
permit the Region must supply record evidence and a reasoned explanation
demonstrating that the chosen permit conditions will, in fact, meet the MEP requirement.
As with conditions for achieving compliance with water quality standards, to the extent
the Region is relying on programs and plans developed and implemented by the District,
the permit must add to the permit “clear, specific, measurable, and enforceable”
minimum conditions for such programs and plans, and explicitly require compliance with
such programs and plans as enforceable conditions of the permit

e Compliance with TMDL Wasteload Allocations. The permit must include effluent
limitations that ensure compliance with wasteload allocations (“WLA”) for the D.C. MS4
in applicable total maximum daily loads (“TMDLs”). Because there is no evidence that
numeric limitations are infeasible, such effluent limitations must include quantitative,
numeric limitations in addition to qualitative stormwater control measures. Further, to
the extent the Region intends to meet this requirement in part by relying on TMDL
implementation plans that are developed and implemented by the District, the Region
must require implementation of those plans as enforceable conditions of the permit.

l. Permit Background

In 1987, Congress set a 1990 deadline for operators of large MS4s (like the District of
Columbia) to apply for NPDES permits, and a 1991 deadline for issuance or denial of such
permits. 1d. 8§1342(p)(4)(A). The CWA required these permits to provide for compliance as
expeditiously as practicable, but in no event later than three years after the date of issuance of
such permit. Thus, the CWA required that MS4 systems be in compliance with applicable CWA
requirements no later than 1994.

% See EPA MS4 Permit Improvement Guide, EPA 833-R-10-001 (April 2010).





Despite these clear mandates, the Region did not issue an MS4 permit to the District until
2000 — nearly a decade behind the statutory schedule. The permit directed the District to
continue a number of existing management practices that had stormwater related benefits (e.g.,
street sweeping, catch basin cleaning), but the permit lacked water-quality based effluent limits
to assure compliance with water quality standards in the receiving waters (except for one small
tributary of the Anacostia — Hickey Run). Defenders of Wildlife (“Defenders”) and Friends of
the Earth (“FOE”) challenged the permit. On February 20, 2002, EPA’s Environmental Appeals
Board (“EAB”) granted the petition in part, and remanded the permit to the Region “to provide
and/or develop support for its conclusion that the permit will “‘ensure’ compliance with the
District’s water quality standards and to make whatever adjustments in the Permit, if any, might
be necessary in light of its analysis.” In re Government of the District of Columbia Municipal
Separate Storm Sewer System, 10 E.A.D. 223, NPDES Appeal Nos. 00-14 & 01-09
(2002)(hereinafter DCMS4 1), motion for partial reconsideration granted May 9, 2002.

Although the EAB decision still stands, and governs the current proposed permit, the
Region has failed to heed the EAB’s mandates. On remand — more than two and one-half years
following the EAB’s decision in D.C. MS4 | — the Region in 2004 proposed a revised permit that,
like its predecessor, lacked effluent limitations adequate to assure compliance with applicable
water quality standards. FOE and Defenders again challenged the permit on the basis that this
omission violated the CWA, EPA rules, and the EAB’s decision.

Following negotiations, the parties reached a settlement on May 10, 2005, whereby the
Region would amend the permit to explicitly prohibit discharges to or from the MS4 system that
cause or contribute to the exceedance of water quality standards, among other things. The
Region publicly proposed an amendment containing this language in July 2005. However, on
March 14, 2006, the Region adopted a final amendment that, unlike the negotiated language, did
not prohibit discharges that would cause or contribute to noncompliance with water quality
standards. Instead, the 2006 final amendment merely prohibited discharges that would
contribute to worsening water quality compared to “current conditions.” Because the current
conditions violated water quality standards, and because the final permit language differed
markedly from the proposed language, the groups again petitioned the EAB for review.

On Oct. 29, 2007, EPA withdrew the contested language from the 2006 amendment, and
informed the EAB that “EPA will prepare a new draft permit modification addressing the
withdrawn permit conditions... and will submit the revised draft permit amendment terms for
public comment.” Now, more than eight years have passed following the EAB’s order in D.C.
MS4 I, and more than two and one-half years following the Region’s withdrawal of the 2006
amendment—during which water quality in the Potomac and Anacostia Rivers and Rock Creek
has continued to suffer conditions that violate water quality standards and impair human and
wildlife uses. Despite this, the Region continues to flout the EAB’s very explicit instructions in
DCMS4 | “to provide and/or develop support for its conclusion that the permit will ‘ensure’
compliance with the District’s water quality standards.” 10 E.A.D. at 343 (emphasis in original).

Having failed to propose a revised permit that addressed the EAB’s order, the Region
entered into a series of “letter agreements” with the District, whereby the District agreed to
undertake additional commitments in its stormwater management program (See MS4 Letter





Agreement attached to Draft Fact Sheet). The Region characterizes this agreement as
“significant new activities, which emphasized the shifting nature of the MS4 program within the
District from planning to implementation of the plans with specific objectives and measurable
benchmarks.” Draft Fact Sheet at 3. However, the District has either failed to comply or has
failed to report compliance with a number of those commitments, including the following:

* The agreement required the District to “[p]rovide final detailed plan for achieving the
optimal District tree canopy goal in the 2009 Implementation Plan, dated August 19, 2009.”
The District failed to complete a detailed plan for achieving optimal tree canopy or submit it
in the August 19, 2009 Implementation Plan.

* The agreement required the District to “Complete the ‘Low Impact Development (LID)
Stormwater Control Structures Maintenance Manual’ by April 30, 2009.” As of the latest
Implementation Plan and Annual Report, the District has failed to complete this manual.

* The agreement required the District to “Complete a structural assessment on all District
properties maintained by Office of Property Management (OPM) to determine current roof
conditions and the feasibility for green roof installation by April 30, 2009.” As of the latest
Implementation Plan and Annual Report, the District has failed to complete this manual.

Despite these failures, the Region has taken no enforcement action. Instead, the Region states
that its proposed permit is based in part on the letter agreement. Draft Fact Sheet at 3.

1. Legal Requirements for NPDES Stormwater Permits

NPDES permits must include effluent limitations adequate to ensure compliance with
applicable water quality standards in the receiving waters. In particular, Congress required EPA
and the States to achieve “any more stringent limitation” that is “required to implement any
applicable water quality standards established pursuant to” the Clean Water Act (“CWA?”). 33
U.S.C. § 1311(b)(1)(C). EPA regulations thus prohibit the issuance of NPDES permits “[w]hen
the imposition of conditions cannot ensure compliance with the applicable water quality
requirements of all affected States.” 40 C.F.R. 8§ 122.4(d) (emphasis added). The regulations
further require each NPDES permit to contain limitations on all pollutants or pollutant
parameters that are or may be discharged at a level that will cause, have a reasonable potential to
cause, or contribute to an excursion above any water quality standard. 40 C.F.R.
8122.44(d)(1)(i). In addition, EPA’s CWA regulations require that “the permitting authority
shall ensure that... [e]ffluent limits developed to protect a narrative water quality criterion, a
numeric water quality criterion, or both, are consistent with the assumptions and requirements of
any available wasteload allocation for the discharge” in any applicable TMDL. Id. §
122.44(d)(1)(vii)(B).

Separate from and in addition to requiring compliance with water quality standards,
Congress required that “[p]ermits for discharges from municipal storm sewers... shall require
controls to reduce the discharge of pollutants to the maximum extent practicable....” 33 U.S.C.
8§ 1342(p).





The U.S. Court of Appeals for the D.C. Circuit has affirmed that compliance with water
quality standards is a strict requirement applicable to all NPDES permits. “[O]nce a water
quality standard has been promulgated, section 301 of the CWA requires all NPDES permits for
point sources to incorporate discharge limitations necessary to satisfy that standard.” American
Paper Institute, Inc. v. U.S. EPA, 996 F.2d 346, 350 (D.C. Cir. 1993) (emphasis added).
“Section 301 ‘imposes this strict requirement as to all standards--i.e., permits must incorporate
limitations necessary to meet standards that rely on narrative criteria to protect a designated use
as well as standards that contain specific numeric criteria for particular chemicals.”” American
Iron and Steel Inst. v. U.S. EPA, 115 F.3d 979, 992 (D.C. Cir. 1996). To meet this requirement
the Region must demonstrate how the record of facts on which the permit is based “supports the
conclusion that the Permit would, in fact, achieve water quality standards” See D.C. MS4 I, 10
E.A.D. at 342-43 (2002).}

Finally, the Region’s final action must comply with fundamental principles of reasoned
agency decisionmaking. The Administrative Procedure Act instructs courts to set aside agency
action “found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.” 5 U.S.C. 8 706(2)(A). In order to ensure that final action on the permit survives this
standard, the Region must provide substantial evidence along with a “rational connection
between the facts found and the choice made” to approve the permit. Motor Vehicle Mfrs. Ass’n
of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43-44 (1983). The Region must
supply a reasoned basis for its decision to include the proposed permit conditions, as well as its
decision to omit others, in light of the foregoing legal requirements. This is critical because the
Region has failed to supply a reasoned basis for concluding that past versions of the permit
ensure compliance with water quality standards. See D.C. MS4 1, 10 E.A.D. at 341-43
(remanding the permit where the EAB found “nothing in the record, apart from District’s section
401 certification, that supports the conclusion that the Permit would, in fact, achieve water
quality standards™).

I11.  Current Conditions Violate Water Quality Standards and Exceed Wasteload
Allocations for the D.C. MS4

The foregoing requirements apply to this permit because the stormwater discharged by
the District of Columbia MS4 causes or contributes to violations of water quality standards in the
receiving waters. The District’s own 2008 water quality assessment demonstrates that
discharges from the MS4 are causing or contributing to current conditions that violate water
quality standards in 23.5 miles of rivers and streams, 238.40 acres of lakes, and 5.23 square
miles of estuaries in the District.” In fact, the District’s most recent assessments demonstrate

% EAB stated in its review of an earlier version of this permit, “the determination relative to water
quality standards that the permit issuer is required to make at the time of issuance is that the
permit will achieve compliance within three years.” 1d. n. 22, citing Memorandum by E. Donald
Elliot, EPA Assistant Administrator and General Counsel, to Nancy J. Marvel, Regional Counsel
Region IX, at 4-5 (Jan. 9, 1991). The proposed permit unlawfully fails to do so.

42008 Integrated Report to EPA and Congress Pursuant to Sections 305(b) and 303(d) of the
CWA, Tables 3.7, 3.11, and 3.15.





that none of the District’s waters enjoy current conditions where “all designated uses are attained
and no use is threatened.” Previous versions of the D.C. MS4 permit have done nothing to
alleviate these water quality conditions. Therefore, in the final reissued permit the Region must
include more robust, enforceable permit conditions. Failure to do so will violate fundamental
principles of reasoned agency decisionmaking and leave the permit open to legal challenge.

In addition to violating water quality standards, current conditions in the MS4’s receiving
waters drastically exceed wasteload allocations for the MS4 system in EPA-approved TMDLSs.
The MS4 Permit must therefore include effluent limitations that ensure compliance with
individual WLAs for the D.C. MS4. For example, such limitations must ensure that the MS4
will meet its individual allocation of the “85% overall reduction of sediment/TSS”® and the “90
percent reduction in storm water bacteria,”” which EPA has already concluded are needed to
achieve compliance with the District and Maryland’s water quality standards in the Anacostia
River. Because discharges from the MS4 contribute to water quality violations for a number of
parameters, 40 C.F.R. §122.44(d)(1)(vii)(B) requires that the final MS4 Permit contain effluent
limitations for each pollutant that is subject to an EPA-approved TMDL wasteload allocation.

IV.  The Permit Fails to Prohibit Discharges that Cause or Contribute to Violations of
Water Quality Standards

Despite the foregoing requirements, the Region has once again failed to prohibit
discharges from the MS4 that cause or contribute to violations of water quality standards.

A. The permit must be based on record evidence to support the conclusion that
the permit controls will ensure compliance with water quality standards.

The permit has no express requirement for the MS4 to achieve reductions needed to meet
standards at all, much less by any specified time. Instead, the Region relies on the District — the
permittee — to “manage, implement and enforce a stormwater management program” as the
means by which EPA purports to ensure compliance with WQS, TMDL allocations, and other
legal requirements for NPDES permits. See Draft Permit at 2, 6. This approach would
unlawfully delegate the Region’s duty to “impos[e] conditions” that will “ensure compliance
with the applicable water quality requirements of all affected States,” to the permittee. See 40
C.F.R. §122.4(d). Instead, the law requires the Region to impose conditions, prior to permit
approval and based on evidence in the record, that the Region itself determines are adequate to
ensure compliance with standards.

> DDOE, Draft Methodology for the Development of the 2010 Section 303(d) List and the 2010
Section 303(d) List of Impaired District of Columbia Waters, unnumbered p. 8 (Mar. 31, 2010).

® EPA Decision Rationale, Total Maximum Daily Loads, Anacostia River Basin Watershed, For
Sediment/Total Suspended Solids, Montgomery and Prince George’s Counties, Maryland and the
District of Columbia, p. 25 (July 24, 2009)

" EPA Decision Rationale, Total Maximum Daily Loads, Anacostia Watershed, For Fecal
Coliform Bacteria, p. 24, 28 (signed Aug. 28, 2003, amended Oct. 16, 2003).





The Region does not offer record evidence to support the conclusion that the permit is
sufficient to ensure achievement of water quality standards. Instead it simply recites the
applicable legal requirements and deems the permit adequate to meet those requirements. But
without supporting evidence, the Region cannot presume that the “effluent limitations expressed
in this Permit are based on compliance with the District of Columbia’s water quality standards in
accordance with the Clean Water Act.” Draft Permit at 44. Nor is it lawful for the Region to
presume without supporting evidence that “Discharges controlled in accordance with the
standards [for new and redevelopment] shall be considered to be as stringent as necessary to
ensure that the discharges do not cause or contribute to an excursion above any (1) applicable
TMDL WLAs; or (2) DC WQS.” Id. at 9. Itis also unlawful for the Region to presume, without
supporting evidence, that “[clJompliance with all performance standards and provisions contained
in this Permit shall constitute progress toward compliance with DCWQS,” id. at 2. Moreover, a
requirement to achieve “progress” is, on its face, inadequate to “ensure compliance” with water
quality standards as required by 40 C.F.R. § 122.4(d) (emphasis added). Thus it is insufficient
for the Region to imply that the permit requires “progress toward attaining water quality
criteria,” or that the permit requires compliance with water quality standards through “an
incremental process.” Draft Fact Sheet at 4. Finally, the Region cannot evade this fundamental
requirement of the Clean Water Act by claiming, without a scintilla of supporting evidence, that
the District “will be unable to attain all Water Quality Standards within the first several MS4
permit cycles.” Id. Neither the permit, fact sheet, nor the accompanying materials offer any
factual support for this claim; in any case, it is directly contrary to Congress’ clear mandate.

In short, the permit must be based on affirmative evidence and a reasoned explanation
supporting the claim that compliance with the permit’s provisions will, in fact, ensure
compliance with water quality standards. The EPA EAB decision in D.C. MS4 |, which controls
this case, made clear that the Region’s bare claim that “the BMPs set forth in the District’s
SWMP are ‘reasonably capable of achieving water quality standards,” does not meet legal
requirements absent supporting evidence. D.C. MS4 |, 10 E.A.D. at 342. The same is true today.

B. If the final permit is not significantly improved it will, like past similar
permit provisions, ensure continued violations of water quality standards.

Contrary to any claim that the permit ensures compliance with water quality standards,
the available evidence shows that water quality violations have persisted under permit provisions
much like the current proposed provisions. There the Region also required the permittee to
develop and implement a stormwater management plan purportedly as a means of meeting the
applicable legal requirements. See, e.g. 2000 MS4 Permit (stating that “[t]he permittee shall
develop and implement improvements and modifications in current SWMP practices in order to
reduce the pollutant load to the extent necessary to meet the requirements of 40 CFR 122.26
(d)(2)(iv) and the provisions of the Clean Water Act for all areas within the District....”). The
Region has overseen the District’s implementation of this and similar requirements for a decade,
yet the Region offers no evidence that they have produced any measureable reduction in the
discharge of stormwater pollutants into the District’s waters—much less that they have produced
reductions of the magnitude and rate needed to achieve compliance with water quality standards.





Given the absence of evidence that similar prior permit provisions have failed to produce

results, the Region must take a drastically different approach to the current MS4 Permit. In
particular, the Region must impose clear and specific conditions that, when implemented will
achieve water quality standards. In doing so the Region must follow the approach set out in
EPA’s MS4 Permit Improvement Guide at 5-6:

First, and most importantly, permit provisions should be clear, specific,
measurable, and enforceable. Permits should include specific deadlines for
compliance, incorporate clear performance standards, and include measurable
goals or quantifiable targets for implementation. Doing so will allow permitting
authorities to more easily assess compliance, and take enforcement actions as
necessary.

As proposed, the permit is plagued by vague and unclear requirements that are certain to

produce little to nothing in the way of concrete pollution reductions. For example:

The permit states that the “measures required [in Table 1] are terms of this Permit.”
Draft Permit at 6. However, Table 1 is simply a list of program elements such as
“Existing Structural and Source Controls,” and “Roadways,” with no specific,
measurable requirements for reducing discharges of pollutants under those program
elements. Id.

The permit requires the permittee to implement “controls to minimize and prevent
discharges of pollutants,” but specifies no minimum conditions for complying with this
requirement. Id. at 5. Rather, the permit merely requires that “the strategies used to
reduce or eliminate these pollutants shall be documented in subsequent Annual Reports
and in revisions to the Stormwater Management Plan.” 1d. at 6. This leaves open the
possibility of no actual minimization or prevention of the discharge of pollutants.

The permit requires the District to “continue to develop, implement, and enforce a green
technology program,” but specifies no minimum conditions for such program. Id. at 7.

Although the permit requires the District to “report on the percentage of decreased
impervious cover and increased number and square footage of green roofs and other
practices that infiltrate, evapotranspire and harvest stormwater,” (emphasis added), the
permit does not require the permitting to achieve these actions to any particular degree or
by any specified time. 1d. at 8.

The permit requires the permittee to “develop accountability mechanisms to ensure
maintenance of stormwater control measures...Those mechanisms may include
combinations of deed restrictions, ordinances, maintenance agreements, or other policies
deemed appropriate by the District.” Id. at 12. This language thus establishes no
minimum outcome for these critical accountability mechanisms.

The permit allows TMDL Implementation Plans to be based on the permittee’s choice of
“[a] set of controls for achieving the MS4 [wasteload allocation], which may include
stormwater pollution reduction and elimination laws and regulations, LID





To be effective and consistent with EPA’s MS4 permit writing guide, these provisions need to be
revised significantly to provide clear, enforceable, minimum conditions with which the District
must at a minimum comply.

C. The ineffectiveness of the proposed permit language is illustrated in the
history of the District-Region 3 letter agreement

The Region has for the last several years failed to propose an up-to-date permit for the
D.C. MS4, instead relying on its “letter agreement” with the District. However, the letter
agreement has already proven to be largely unsuccessful except where the requirements of the
agreement largely replicated actions the District was already taking in the regular course of its
stormwater program. The agreement contained numerous provisions that allowed the District to
choose its preferred level of compliance; in some cases this left open the possibility that the
District would make zero progress while still technically not being in violation of the agreement:

* Tree canopy — The agreement stated that “[t]he District shall make best efforts to achieve
optimal tree canopy by planting...” (emphasis added).

* Tree canopy — The agreement stated that “[n]o later than August 19, 2008, develop and
implement a schedule to achieve an optimal tree canopy goal. The District shall make
best efforts to implement said schedule no later than...” (emphasis added).

* LID Practices — “To the extent feasible, DDOT will comply with all LID options...”

* LID Practices — “The City shall make best efforts to devise a LID plan and schedule to be
completed no later than December 31, 2014, which shall...”

It is unclear whether the District has a real enforceable obligation to complete any of
these requirements, because the language of the agreement itself effectively voids the
requirements and eliminates any accountability for failure to achieve the agreed actions.
Moreover, most of the provisions of the agreement do not obligate the District to demonstrate
that actual pollution reductions have been achieved, and instead only require the District to
undertake “best efforts” to write some plan or schedule. This ineffective language, and the
District’s history of noncompliance with the letter agreement discussed above in section I, speak
volumes about the likely effectiveness of the proposed permit. Unless the final permit contains
significantly improved provisions in accordance with EPA’s MS4 Permit Improvement Guide,
adoption of the permit as written will be arbitrary and capricious, and not in accordance with the
law requiring the Region to ensure compliance with water quality standards.

V. The Permit Fails to Require Controls to Reduce Pollutant Discharges to the
Maximum Extent Practicable.

The Region has not even attempted to incorporate the “maximum extent practicable”





(“MEP”) standard into the permit. Neither the proposed permit nor the proposed Fact Sheet
demonstrate that the permit “requires controls to reduce the discharge of pollutants to the
maximum extent practicable.” There are no assessments or evidence provided to support a
finding that the stormwater management plan will reduce pollutants to the maximum extent
practicable, other than bare assertions in the proposed fact sheet. Because the Region’s permit
action must be supported by record evidence and a reasoned explanation, the failure to
demonstrate compliance with the MEP standard is arbitrary and capricious and not in accordance
with the CWA 8402(p), 33 U.S.C. § 1342(p).

The draft fact sheet attempts to address the MEP requirement, but in doing so turns that
requirement on its head. The Region claims that “the attainment of water quality criteria is an
incremental process, consistent with section 402(p)(3)(B) of the Clean Water Act, 33 U.S.C. §
1342(p)(3)(B)(iii), so long as permittees reduce the discharge of pollutants to the maximum
extent practicable (MEP) within each permit cycle.” Draft Fact Sheet at 4. This is flatly
incorrect. The MEP standard for MS4 permits and the requirement for compliance with water
quality standards for all NPDES permit are separate, and both apply independently of one
another. The MEP requirement was adopted in 1986 and set forth in CWA Section 402(p), 33
U.S.C. § 1342(p), while the longstanding requirement for all NPDES permits to “ensure
compliance” with applicable water quality standards is governed by CWA Section 301, 33
U.S.C. § 1311(b)(2)(C), and 40 C.F.R. 8 122.4(d). In adopting the maximum extent practicable
standard for MS4s, Congress by no means expressed an intent to repeal the earlier-adopted,
fundamental requirements of CWA § 301. Quite to the contrary, the Conference Report for the
1987 Water Quality Act stated unequivocally that “all municipal separate storm sewers are
subject to the requirements of sections 301 and 402 of the Act. H.R. Conf. Rep. No. 1004, 99th
Cong. 2d Sess. at 158 (1986) (emphasis added). Thus, the Region must include conditions both
to the MEP standard as well as to ensure compliance with water quality standards.

VI.  The Permit Fails to Include Effluent Limits for All Applicable TMDL WLAs for the
MS4.

CWA regulations require that “the permitting authority shall ensure that... [e]ffluent
limits developed to protect a narrative water quality criterion, a numeric water quality criterion,
or both, are consistent with the assumptions and requirements of any available wasteload
allocation for the discharge” in any applicable TMDL. Id. § 122.44(d)(1)(vii)(B). To meet this
requirement, the Region should explicitly require the MS4 to achieve the pollution reductions
necessary to comply with TMDL loads that have been allocated to the D.C. MS4 system.
Further, the WLAs must be incorporated as numeric effluent limitations in the permit itself.

The fact that EPA has authority to require compliance with BMPs does not justify failure
to include numeric effluent limitations. Numeric effluent limits are not only eminently feasible,
they are also readily available in the form of existing WLAs that are dedicated exclusively to the
D.C. MS4. The language in the Draft Permit fails to include such numeric limits. The Draft
Permit at 38 states that “[t]he Permit includes all TMDL WLASs applicable to the District MS4
approved or established as of the effective date of this Permit.”) However, there is no basis for
asserting that the permit “includes” all applicable WLAs, when clearly it does not. Unless it is
made explicitly clear that applicable WLAs are numeric effluent limits that the MS4 must
comply with, this language is ineffective.
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It is also not sufficient for the permit to rely on the District to implement a stormwater
management plan that is “consistent with applicable waste load allocations (WLASs) for each
approved Total Maximum Daily Load (TMDL) for each receiving water body.” Draft Permit at
2. The draft permit does not require actual attainment of WLAs in the stormwater management
program, and the Region has not supplied a basis for concluding that the District’s program will,
in fact, achieve reductions needed to meet applicable WLASs. This omission is not excused by
the fact that EPA has authority to rely on BMPs in certain circumstances. Instead, EPA’s own
guidance states that, even when a permit relies on stormwater management practices or BMPs,
evidence in the administrative record “needs to support that the BMPs are expected to be
sufficient to implement the WLA in the TMDL.”® Neither the permit nor the draft fact sheet and
attached documents contain such support.

Finally, the permit violates anti-backsliding requirements of the CWA. The Act prohibits
renewal or reissuance of a permit that contains “effluent limitations which are less stringent than
the comparable effluent limitations in the previous permit,” except in limited circumstances that
are inapplicable here. 33 U.S.C. § 1342(0) and 40 C.F.R. 8 122.44(l). Under these provisions
the permit must be at least as stringent as prior versions. A previous iteration of the permit
contained an *“aggregate numeric effluent limit for four outfalls into Hickey Run.” D.C. MS4 1,
10 E.A.D. at 324. However, the permit now lacks any numeric effluent limits on discharges
from any MS4 outfalls, including those that discharge into Hickey Run. Although the EAB
remanded the permit to the Region to determine whether to include an aggregate numeric limit or
a separate limit for each outfall, it did not suggest that EPA could entirely eliminate the numeric
limits for Hickey Run. The final permit must restore numeric effluent limits for Hickey Run that
are at least as stringent as the prior version of the permit.

VII. Some Permit Provisions Violate Public Notice and Comment Requirements by
Allowing EPA or the Permittee to Alter the Permit Requirements Outside of the
Public Permit Process

The permit relies heavily on programs and plans that will be developed by the District,
after the permit is issued and outside of the public notice and comment procedures for the MS4
permit. Such programs and plans include but are not limited to TMDL Implementation Plans
and a stormwater management program. This violates notice and comment requirements
because those plans and programs will not have been submitted to public scrutiny prior to permit

® Note that the statutory and regulatory provisions cited in conjunction with TMDL WLAs do not
relate to TMDL wasteload allocations. See Draft Permit § 1.4.2. 33 U.S.C. § 1342(p)(3)(B)(iii)
requires that MS4 permits “shall require controls to reduce the discharge of pollutants to the
maximum extent practicable....” 40 C.F.R. § 122.44(k)(2) and (3) relate to EPA’s authority to
require compliance with BMPs.

% U.S. Environmental Protection Agency, Establishing Total Maximum Daily Load (TMDL)
Wasteload Allocations (WLASs) for Storm Water Sources and NPDES Permit Requirements
Based on Those WLAs at 4-5 (2002), (available at http://www.epa.gov/npdes/pubs/final-
wwtmdl.pdf), citing 40 C.F.R. §8 124.8, 124.9 & 124.18).
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approval, even though the Region relies on these programs and plans to meet the legal
requirements for issuing MS4 permits. It is not enough that the District government may provide
a public process for those individual plans and programs. In order to rely on such programs EPA
itself must determine, prior to issuing the permit, that such programs will meet water quality
requirements. Moreover, as a practical matter, asking members of the public to keep track of
D.C.’s proposals for numerous plans and program changes is unreasonable. Such a piecemeal
approach will ensure that very few District residents will give input or even be aware of
decisions that are of critical importance to the District’s ability to achieve clean water in the
Potomac, Anacostia, and Rock Creek.

The following provisions may run afoul of notice and comment requirements because
they expressly allow the EPA or the District to modify the District’s stormwater program without
requiring advance public notice and opportunity to comment:

*  “The set of BMPs specified in the Permit can be adapted as opportunities change, as long
as interim compliance deadlines for WLAs are achieved.” Draft Permit at 6 (emphasis
added).

* “EPA reserves the right after a review and approval of each plan modification/annual
report to modify this permit for purposes of requiring additional numeric and/or narrative
effluent controls on the discharge of pollutants from the MS4.” 1d. at 40 (emphasis
added).

* “EPA reserves the right to modify the Permit as needed, when monitoring results set forth
in Sections 5 and 8 of the permit show that current practices required by this Permit are
not sufficient to minimize pollutants in stormwater discharges or other unauthorized
discharges into the MS4 System as necessary to comply with standards contained in
section 1.4 herein.” Id. at 41 (emphasis added).

The Region must specify that any such modifications to the permit are subject to public
notice and comment procedures. Failure to do so would run counter to EPA EAB’s order
relating to the 2000 version of this permit. In that permit the Region purported to allow
monitoring requirements to be added to the permit after permit approval, through a “minor
modification,” which process does not include public notice and comment. The EAB concluded
that “both 40 C.F.R. § 122.48(b) and 40 C.F.R. § 122.44(i) require that certain monitoring
conditions be included in all permits.... Given that the regulations appear to contemplate that
monitoring requirements ordinarily be included as up-front permit conditions — conditions
which would thus ordinarily be subjected to public notice and comment — and there does not
appear to be anything in the regulations allowing for minor permit modifications that authorizes
use of a minor permit modification in this setting, the Board concludes that this Permit does not
meet minimum regulatory requirements and that remand of these parts of the Permit is necessary.
D.C.MS4 1, 10 E.A.D. at 324.

VI, The Permit Contains Some Positive Provisions that the Commenters Support

The permit contains a number of useful provisions, which we urge EPA to retain them in
the final permit. In particular, the requirement in Draft Permit § 1.4.3 that “[n]o increase in
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pollutant loadings from discharges from the MS4 may occur to receiving waters,” is required by
law because the District’s waters are already severely impaired. In addition, the requirement in
Draft Permit § 8.1.3.H., that “TMDL Implementation Plan elements required in this section will
become enforceable permit terms upon approval of such Plans, including the interim and final
WLA achievement dates in this section,” is a critical step toward ensuring that WLASs are
implemented in a timely and effective manner. Finally, we strongly support the inclusion of
numeric retention standards for new and redevelopment and retrofit, and we urge the Region to
continue investigating whether the levels of retention required in the permit will reduce
pollutants to the maximum extent practicable, or whether stronger standards may be justified
upon further information.

Respectfully submitted on June 4, 2010.

Jennifer C. Chavez

Earthjustice

1625 Massachusetts Av. NW, Suite 702
Washington, D.C. 20036

p: 202-667-4500

f: 202-667-2356

e: jchavez@earthjustice.org

'These comments are submitted on behalf of the following groups:

ANACOSTIA RIVERKEEPER, INC. is dedicated to advocating for a clean and healthy
Anacostia River, engaging in efforts to protect and enhance water quality in the river, enforcing
existing federal and state laws governing the Anacostia watershed, and educating the public
about issues affecting the Anacostia. Members of Anacostia Riverkeeper use and enjoy waters
adversely affected by the District of Columbia MS4 discharges, including the Anacostia River
and its tributaries in the District of Columbia and Maryland.

POTOMAC RIVERKEEPER, INC. is dedicated to advocating for a clean and healthy Potomac
River and its tributaries, enforcing existing federal and state laws governing the Potomac
watershed, protecting the Potomac from pollution and exploitation, and educating the public
about issues affecting the Potomac watershed. Members of Potomac Riverkeeper use and enjoy
waters adversely affected by District of Columbia MS4 discharges, including the Potomac River,
Rock Creek, Cabin John Creek, and other tributaries of the Potomac River in the District of
Columbia, Maryland and Virginia.

WATERKEEPER ALLIANCE, INC. represents the interests of over 182 members, including
the Anacostia Riverkeeper and Potomac Riverkeeper. Each of these groups and their members
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have an express mission to preserve and protect the water quality in local waterbodies for
aesthetic, recreational, health, and other purposes.

DC ENVIRONMENTAL NETWORK is dedicated to the protection and enhancement of the
natural resources of this country, including air, water, and land with an emphasis on the Metro
Washington region. Founded in 1996, the DC Environmental Network has a long history of
involvement in water-quality related activities on both the national and local levels, and is
actively engaged in efforts to protect and enhance water quality in the District of Columbia.
Members of the DC Environmental Network use and enjoy waters adversely affected by MS4
discharges, including the Anacostia River, Sligo Creek, Paint Branch, and other tributaries of the
Anacostia River in Maryland and the District of Columbia, as well as the Potomac River, Rock
Creek, Cabin John Creek, and other tributaries of the Potomac River in Maryland and the District
of Columbia.
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

ACQUISITION,

TECHNOLOGY !\LQAN 1 L 27?75

AND LOGISTICS

MEMORANDUM FOR ACTING ASSISTANT SECRETARY OF THE ARMY
(INSTALLATIONS AND ENVIRONMENT)
ACTING ASSISTANT SECRETARY OF THE NAVY
(INSTALLATIONS AND ENVIRONMENT)
ACTING ASSISTANT SECRETARY OF THE AIR
FORCE (INSTALLATIONS, LOGISTICS, AND
ENVIRONMENT)

SUBJECT: DoD Implementation of Storm Water Requirements under Section 438 of
the Energy Independence and Security Act (EISA)

Reducing the impacts of storm water runoff associated with new construction
helps to sustain our water resources. In October 2004, DoD issued Unified Facilities
Criteria on Low Impact Development (LID) (UFC 3-210-10), a storm water
management strategy designed to maintain the hydrologic functions of a site and
mitigate the adverse impacts of storm water runoff from DoD construction projects.
Using LID techniques on DoD facility projects can also assist in fulfilling
environmental regulatory requirements under the Clean Water Act. Since 2004, DoD
has implemented LID techniques for controlling storm water runoff on a number of
projects.

EISA Section 438 (Title 42, US Code, Section 17094) establishes into law new
storm water design requirements for Federal development and redevelopment projects.
Under these requirements, Federal facility projects over 5,000 square feet must
“maintain or restore, to the maximum extent technically feasible, the predevelopment
hydrology of the property with regard to the temperature, rate, volume, and duration of
flow.” Executive Order 13514, Federal Leadership in Environmental, Energy, and
Economic Performance (October 5, 2009), directed the U.S. Environmental Protection
Agency (EPA) to issue EISA Section 438 guidance. DoD shall implement EISA
Section 438 and the EPA Technical Guidance on Implementing the Stormwater
Runoff Requirements for Federal Projects under Section 438 of the Energy
Independence and Security Act, using LID techniques in accordance with the policy
outlined in the attachment.

EISA Section 438 requirements are independent of storm water requirements
under the Clean Water Act and should not be included in permits for storm water
unless a State (or EPA) has promulgated regulations for certain EISA Section 438





requirements (i.e., temperature/heat criteria) that are applicable to all regulated entities
under its Clean Water Act authority.

The attached policy will be incorporated into applicable DoD Unified Facilities
Criteria within six months. My points of contact are Thadd Buzan at (703) 571-9079
and Ed Miller at (703) 604-1765.

QJ =D L /‘ C

Dorothy Robyn
Deputy Under Secretary of Defense
(Installations and Environment)

Attachment:
As stated





DoD Policy on Implementing Section 438 of the
Energy Independence and Security Act (EISA)

1. EISA Section 438 requirements apply to projects that construct facilities
with a footprint greater than 5,000 gross square feet, or expand the footprint of
existing facilities by more than 5,000 gross square feet. The project footprint
consists of all horizontal hard surfaces and disturbed areas associated with the
project development, including both building area and pavements (such as roads,
parking, and sidewalks). These requirements do not apply to internal renovations,
maintenance, or resurfacing of existing pavements.

2. The overall design objective for each project is to maintain
predevelopment hydrology and prevent any net increase in storm water runoff.
DoD defines “predevelopment hydrology” as the pre-project hydrologic conditions
of temperature, rate, volume, and duration of storm water flow from the project site.
The analysis of the predevelopment hydrology must include site-specific factors
(such as soil type, ground cover, and ground slope) and use modeling or other
recognized tools to establish the design objective for the water volume to be
managed from the project site.

3. Project site design options shall be evaluated to achieve the design
objective to the maximum extent technically feasible. The “maximum extent
technically feasible” criterion requires full employment of accepted and reasonable
storm water retention and reuse technologies (e.g., bio-retention areas, permeable
pavements, cisterns/recycling, and green roofs), subject to site and applicable
regulatory constraints (e.g., site size, soil types, vegetation, demand for recycled
water, existing structural limitations, state or local prohibitions on water collection).
All site-specific technical constraints that limit the full attainment of the design
objective shall be documented. If the design objective cannot be met within the
project footprint, LID measures may be applied at nearby locations on DoD
property (e.g., downstream from the project) within available resources.

4. Prior to finalizing the design for a redevelopment project, DoD
Components shall also consider whether natural hydrological conditions of the
property can be restored, to the extent practical.

5. Estimated design and construction costs for implementing EISA Section
438 shall be documented in the project cost estimate as a separate line item. Final
implementation costs will be documented as part of the project historical file. Post-
construction analysis shall also be conducted to validate the effectiveness of as-built
storm water features.

The following flowchart illustrates the DoD implementation process for
EISA Section 438, consistent with the U.S. Environmental Protection Agency’s
Technical Guidance on Implementing the Stormwater Runoff Requirements for
Federal Projects under Section 438 of the Energy Independence and Security Act
(December 2009) (http://www.epa.gov/owow/nps/lid/section438/.
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Flowchart for EISA 8438 Implementation
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