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I. BACKGROUND

WHEREAS, Fort Gay is a municipality located in Wayne County, West Virginia, and is
organized and exists under the laws of the State of West Virginia. Fort Gay owns, operates, and
maintains a publicly owned treatment works (“POTW”) which includes a treatment plant, known
as the Fort Gay Wastewater Treatment Plant (“WWTP”), and a collection system (“Collection
System”) which collects wastewater from residential, commercial and industrial sources for the
purpose of transporting that wastewater to the WWTP. The WWTP is authorized to discharge
pollutants in accordance with Fort Gay’s NPDES Permit No. WV0085359 into the Big Sandy
River, a tributary of the Ohio River;

WHEREAS, Fort Gay owns, operates, and maintains a drinking water treatment system,
known as the Fort Gay Water Works (“FGWW”), which draws raw water from an intake along
the Tug Fork River and treats and supplies drinking water to approximately 860 customer
accounts;

WHEREAS, the Parties filed a Consent Order of Preliminary Injunction in this matter
which was entered by the Court on September 21, 2009;

WHEREAS, Plaintiffs contend that the Town of Fort Gay has not complied with the
Consent Order of Preliminary Injunction;

WHEREAS, the Parties recognize, and the Court by entering this Consent Decree finds,
that this Consent Decree has been negotiated by the Parties in good faith and will avoid litigation
between the Parties, and that this Consent Decree is fair, reasonable and in the public interest.

NOW THEREFORE, before the taking of any testimony, without the adjudication or
admission of any issue of fact or law except as provided in Section II, below, and with the

consent of the Parties, it is hereby ADJUDGED, ORDERED, AND DECREED as follows:
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II. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action, pursuant to 28
U.S.C. §§ 1331, 1345, and 1355; Sections 309(b) and 504(a) of the Clean Water Act (“CWA”),
33 U.S.C. §§ 1319(b) and 1364(a); and Sections 1414 and 143 1(a) of the Safe Drinking Water
Act (“SDWA?”), 42 U.S.C. §§ 300g-3, 300i(a). This Court has supplemental jurisdiction over the
State law claims asserted by the State of West Virginia pursuant to 28 U.S.C. § 1367. This Court
also has personal jurisdiction over Fort Gay.

2. Venue lies in this District pursuant to 28 U.S.C. §§ 1391(b) and 1395(a), Sections
309 (b) and (e) and 504(a) of the CWA, 33 U.S.C. §§ 1319(b) and (e), 1364(a); and Sections
1414(b) and (g)(3)(C) and 1431(a) of the SDWA, 42 U.S.C. §§ 300g-3(b) and (g)(3)(c), 300i(a),
because it is the judicial district where Defendant is located, where a substantial part of the
events or omissions giving rise to the claim occurred, and where the alleged violations occurred.

3. For purposes of this Consent Decree, or any actions to enforce this Decree, Fort
Gay consents to the Court’s jurisdiction over this Decree and any such action and over
Defendant and consents to venue in this judicial district.

4. For purposes of this Consent Decree, Fort Gay agrees that the Complaint states
claims upon which relief may be granted pursuant to Sections 309 and 504 of the CWA, 33
U.S.C. §§ 1319, 1364, Sections 1414 and 1431 of the SDWA, 42 U.S.C. §§ 300g-3, 3001, and
Section 22 of the West Virginia Water Pollution Control Act (“WPCA”), W.Va, Code § 22-11-
22, and Chapter 16, Article 1, Section 9a of the West Virginia Code, W. Va. Code § 16-1-9a.

III. APPLICABILITY

5. The obligations of this Consent Decree apply to and are binding upon the United
States, the State of West Virginia and Fort Gay, and upon Fort Gay’s successors, assigns, and

other entities or persons otherwise bound by law.



Case 3:09-cv-00855 Document 62 Filed 01/12/12 Page 5 of 83 PagelD #: 757

6. No transfer of ownership or operation of the Facilities, whether in compliance
with the procedures of this Paragraph or otherwise, shall relieve Fort Gay of its obligation to
ensure that the terms of this Consent Decree are implemented. At least thirty (30) Days prior to
such transfer, Fort Gay shall provide a copy of this Consent Decree to the proposed transferee
and shall simultaneously provide written notice of the prospective transfer, together with a copy
of the proposed written agreement, to EPA Region 3, the United States Attorney for the Southern
District of West Virginia, and the United States Department of Justice, in accordance with
Section IX of this Decree (Notices). Any attempt to transfer ownership or operation of the
Facilities without complying with this Paragraph constitutes a violation of this Consent Decree.

7. Fort Gay shall provide a copy of this Consent Decree to all officers, employees,
and agents whose duties might reasonably include compliance with any provision of this Consent
Decree, as well as to any contractor retained to perform work required under this Consent
Decree. Fort Gay shall condition any such contract upon performance of the work in conformity

with the terms of this Consent Decree.

IV.  PURPOSE

8. The purpose of the Parties entering into this Consent Decree is to ensure that Fort
Gay undertakes measures necessary to comply with the CWA, SDWA, West Virginia Water
Pollution Control Act (“WPCA”), Chapter 16, Article 1, Section 9a of the West Virginia Code
and the regulations promulgated thereunder, with the goal of eliminating SSOs. The obligations
in this Consent Decree, or resulting from the activities required by this Consent Decree, have the
objective of causing Fort Gay to achieve and thereafter maintain, full compliance with the terms
and conditions of its NPDES Permit, the CWA, SDWA and West Virginia Law as these terms

are defined in Section V (Definitions) of this Consent Decree.
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V. DEFINITIONS

9. Unless otherwise expressly provided in this Consent Decree, terms used in this
Consent Decree that are defined by the CWA, SDWA, WPCA, Chapter 16, Article 1, Section 9a
of the West Virginia Code, and the regulations promulgated thereunder, or by Fort Gay’s
NPDES Permit, shall have the meanings ascribed to them therein. Whenever the terms set forth
below are used in this Decree, the following definitions shall apply:

a. “Building/Private Property Backup” shall mean a Sanitary Sewer
Overflow in the form of wastewater release or backup into a building or onto private property
that is caused by blockages, flow conditions, or other malfunctions in the Collection System. A
wastewater backup or release that is caused by blockages, flow conditions, or other malfunctions
of a Private Lateral is not a Building/Private Property Backup for purposes of this Decree.

b. “Collection System” shall mean the wastewater collection and conveyance
system (including all pipes, force mains, overflow structures, regulators, pump stations,
manholes and components theréto) owned and operated by Fort Gay that collects and conveys
wastewater to the WWTP. The Fort Gay Collection System generally consists of approximately
1.5 miles of gravity sewers, approximately 3 miles of force mains, 10 pump stations, and 1 lift
station located at the WWTP.

c. “Complaint” shall mean the complaint filed by the Plaintiffs in this action.

d. “Consent Decree” or “Decree” shall mean this Consent Decree and all
Appendices attached hereto and all plans, schedules, reports, memoranda, or other submittals
approved by EPA or the State pursuant to the requirements of fhis Decree or any Appendices
hereto. In the event of a conflict between the Decree and any Appendix, this Decree shall

control.
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e. “Date of Lodging” shall mean the date on which the United States and the
State of West Virginia file this Consent Decree, with the United States District Court for the
Southern District of West Virginia.

f. “Day” or “Days” shall mean a calendar day or calendar days. In
computing any period of time under this Consent Decree, where the last day would fall on a
Saturday, Sunday, or federal holiday, the period shall run until the close of business of the next
working day.

g. “Discharge” shall mean any “discharge of a pollutant” as defined in 40
C.F.R. § 122.2, and/or any “discharge” as defined in W. Va. Code St. R. § 42-10-2.13.

h. “Discharge Monitoring Report” or “DMR” shall mean any discharge
monitoring report that Fort Gay is required to submit to WVDEP on a monthly basis pursuant to
Fort Gay’s NPDES Permit or applicable State law.

i “Effective Date” shall mean the date of entry of this Consent Decree by
the Court after satisfaction of the public notice and comment procedures of 28 C.F.R. § 50.7.

] “Effluent Limit” shall mean a numerical or narrative effluent limit
imposed by the NPDES Permit.

k. “EPA” shall mean the United States Environmental Protection Agency
and any successor departments or agencies of the United States.

L “Facilities” shall mean Fort Gay’s WWTP and Collection System and the
Fort Gay Water Works. A map of the Facilities is attached hereto at Appendix A.

m. “Fort Gay” or “Town” shall mean the incorporated municipality located in

Wayne County, West Virginia.



Case 3:09-cv-00855 Document 62 Filed 01/12/12 Page 8 of 83 PagelD #: 760

n. “Fort Gay Water Works” or “FGWW” or “Water Works” shall mean the
drinking water treatment plant owned and operated by the Town of Fort Gay, including the
treatment, storage, and distribution systems.

0. “Infiltration” shall mean water entering the Collection System and service
connections from the ground through means that include, but are not limited to, defective pipes
and sewer walls, pipe and sewer joints, connections, and manhole walls.

p- “Inflow” shall mean water introduced into the Collection System from
sources including, but not limited to, roof leaders, cellars, basement sump pumps, area drains in
yards and driveways, foundation drains, cooling water discharges, drains from springs and
swampy areas, cracked or broken manhole covers, cross connections from separate storm sewers,
catch basins, storm water, surface run-off, and street wash waters.

q- “IT” shall mean the total quantity of water from Infiltration and/or Inflow
without distinguishing the source.

. “NPDES Permit” shall mean National Pollutant Discharge
Elimination System Permit No. WV0085359 issued to the Town of Fort Gay by the WVDEP for
the WWTP and Collection System. The term shall include any future, modified, extended or
reissued permit. A copy of the NPDES permit is attached to this Consent Decree in Appendix B
(NPDES Permit).

S. “Outfall” followed by an Arabic numeral shall mean the outfall
assigned to that numerical outfall designation in the NPDES Permit.

t. “Paragraph” shall mean a portion of this Consent Decree identified by an

Arabic numeral.
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u. “Parties” shall mean the United States, the State of West Virginia and the
Town of Fort Gay.

v. “Plaintiffs” shall mean the United States and the State of West
Virginia.

w. “Private Lateral” shall mean that portion of the Wastewater Collection and

Transmission System, not owned by the City, used to convey wastewater from a building or
buildings to that portion of the Wastewater Collection and Transmission System owned by the
City.

X. “Pumping Station” shall mean a facility comprised of one or more pumps
that lift wastewater to a higher hydraulic elevation, including all related electrical, mechanical,
and structural systems necessary to the operation of that Pumping Station.

y. “Quarterly” shall mean each calendar year quarter.

Z. “Sanitary Sewer Overflow” or “SSO” shall mean any unpermitted
spill, release or discharge from any portion of the Fort Gay Collection System. This term shall
include (i) discharges to waters of the State or United States from the Collection System, and (ii)
any release of wastewater from the Collection System to public or private property that does not
reach waters of the United States or the State, including Building/Private Property Backups.

aa. “Quarterly Progress Report” shall mean the written status report that Fort
Gay shall submit on its progress implementing the Consent Decree for quarterly review each
year.

bb.  “Section” shall mean a portion of this Consent Decree identified by
a Roman numeral, unless the Consent Decree states that the “Section” referred to is a Section of

the Clean Water Act, Safe Drinking Water Act, or West Virginia Water Pollution Act.
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cc. “State” shall mean the State of West Virginia, acting on behalf of the West
Virginia Department of Environmental Protection and West Virginia Department of Health and
Human Resources and with respect to notices, shall mean each of the departments, unless
otherwise specified.

dd.  “Tier I Pump Station” shall mean any or all of the following Pump
Stations: the Route 37 Pump Station; the Cedar Heights A Pump Station; the Cedar Heights B
Pump Station; or the Orchard Street Pump Station. See pumping station map located in
Appendix A.

ee. “Tier II Pump Station” shall mean any pump station shown in Appendix A
that is not a Tier I Pump Station.

ff. “United States” shall mean the United States of America, acting on behalf
of EPA.

gg.  “Wastewater Treatment Plant” or “WWTP” shall mean the sewage
treatment plant owned and operated by and located in the Town of Fort Gay, Wayne County,
West Virginia, which has a 0.092 million gallon per day design flow and includes two 606,000-
gallon aeration cells equipped with surface aerators, one settling cell with 29,000 square feet
surface area, and one 2,600-gallon chlorine chamber. The WWTP discharges treated and
disinfected wastewater to the Big Sandy River through Outlet 001 at Mile Point 25.6.

hh.  “West Virginia Department of Environmental Protection” or “WVDEP”
shall mean the West Virginia Department of Environmental Protection and any successor

departments, agencies, or instrumentalities of the State of West Virginia.
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1l “West Virginia Department of Health and Human Resources” or
“WVDHHR” shall mean the West Virginia Department of Health and Human Resources and any

successor departments, agencies, or instrumentalities of the State of West Virginia.

VL COMPLIANCE REQUIREMENTS

10.  Fort Gay shall achieve and maintain full compliance with the terms and
conditions of its NPDES Permit and the provisions of the CWA, SDWA, WPCA; and Chapter
16, Article 1, Section 9a of the West Virginia Code, and the regulations promulgated thereunder
and with the compliance program and the schedules set forth below.

WWTP and Collection System

11.  SSO Reporting and Record Keeping. Fort Gay shall orally notify EPA and ti’lé
State of any SSO from any component of the Collection System to any waters of the United
States or the State immediately upon becoming aware of the SSO.

12.  Fort Gay shall also provide a written report to EPA and the State within five (5)
days of the time Fort Gay first became aware of the SSO. The written report shall contain
information on the following information:

a. The location of the SSO by street address, or any other appropriate method

(e.g., by latitude and longitude coordinates);

b. Name of the receiving water, if applicable, including via separate storm
sewer;

c. An estimate of the volume (in gallons) of the sewage discharge;

d. A description of the source of the overflow (e.g. manhole, pump station,
etc.);

e. Estimated date and time when the overflow began and when it stopped;

f The cause or suspected cause of the overflow;
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g. Corrective action that has been or will be taken to prevent future overflow,
including work orders associated with investigation and repair of system problems related to the
SSO and documentation of performance and implementation measures;

h. Whether the overflow has caused, or contributed to, an adverse impact on
water quality in the receiving water body.

13.  Fort Gay shall maintain a copy of any written reports prepared pursuant to
Paragraph 12 above for all SSOs from the Collection System in accordance with Section XIV
(Information Collection and Retention).

14.  Certified Operator and Staffing. Within thirty (30) Days of the Effective Date,

Fort Gay shall certify to EPA and the State that the operation and maintenance of the WWTP and
Collection System is being performed or supervised by a certified operator possessing at least a
" Class I certificate for Waste Water Treatment Plant Operators as issued by the State. Fort Gay
shall provide to EPA and the State for review and approval, a copy of the contract between the
Town and the Certified Operator which includes all the duties and responsibilities of the operator
as well as hours of work. Such certified operator shall complete the State-required continuing
education training hours every two-year renewal period.

15.  Within thirty (30) Days of the Effective Date, Fort Gay shall evaluate its staffing
~ of the WWTP, including, at a minimum, identifying any staffing level increases necessary to
ensure operation of the WWTP and Collection System in compliance witﬁ all applicable legal
requirements. If additional staff is necessary for the Town to properly operate the WWTP and
Collection System, the evaluation shall include a schedule for the hiring of additional staff. Fort

Gay shall provide to EPA and the WVDEP for review and approval, a copy of this evaluation.

10
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16.  Effluent Limitations. Inmediately at the Effective Date of this Consent Decree,
Fort Gay shall fully comply with the effluent limitations for its WWTP provided in Section A of
Fort Gay’s NPDES Permit.

17.  Discharge Monitoring Reports. Inmediately at the Effective Date of this
Consent Decree, Fort Gay shall fully comply with the Discharge Monitoring Report (“DMR”)
requirements provided in Section C.8 and Appendix A, Part IIL.2 of Fort Gay’s NPDES Permit.
Fort Gay shall complete and timely submit to the WVDEP a certified monthly DMR no later
than twenty (20) days or postmarked no later than fifteen (15) days following the end of each
month. Fort Gay shall also submit each monthly DMR electronically to EPA at the following:
ford.nancy@epa.gov. Each DMR shall be signed and certified in accordance with 40 C.F.R.

§ 122.22(b) and (d).

18. Inflow/Infiltration Program Requirements. Within ninety (90) days of the
Effective Date, Fort Gay shall subtﬁit to EPA and WVDEP for approval an Inflow/Infiltration
Control Program as required by Section C.20 of Fort Gay’s NPDES Permit. Following EPA and
WYVDEP approval of the program, Fort Gay shall immediately implement the program in
accordance with the NPDES Permit requirements. A written progress report describing the
implementation and accomplishments of the Inflow/Infiltration Control Program shall be
provided on a quarterly basis as an attachment to the Discharge Monitoring Report.

19. Hydraulic and Organic Loadings Plan. Within one hundred twenty days (120)
of the Effective Date, Fort Gay shall submit to EPA and WVDEP for approval a Plan of Action
as required by Section C.11 of Fort Gay’s NPDES Permit.

20. Capital Improvement Plan Schedule. Within sixty (60) Days of the Effective

Date, Fort Gay shall complete and submit to EPA for approval the Capital Improvement Plan

11
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Schedule provided in Appendix C to this Consent Decree. The Capital Improvement Plan
Schedule submitted to EPA by Fort Gay shall provide for implementation of the capital
improvements listed below in Paragraph 21 on the shortest feasible schedule, and shall further
provide that all the capital improvement must be completed within three years after the Effective

Date.

21.  Capital Improvements. In accordance with the schedule submitted by Fort Gay

in accordance with Paragraph 20 and approved or corrected by EPA in accordance with
Paragraph 33, Fort Gay shall perform the following:

a. Pump Station Operation. Fort Gay shall obtain and install additional

sewage pump(s) such that it has two operational pumps at the following pump stations with dual
pump design requirements: Orchard Street Pump Station; Cedar Heights A Pump Station; Cedar
Heights B Pump Station; Route 37 Pump Station; Bridgemart Pump Station; Cass Street A Pump
Station; and Cass Street B Pump Station. Fort Gay shall also install or replace any other
necessary equipment, such as control panels, guide rails, overflow pipes and pipe screens, to
ensure proper operation at all pump stations. Fort Gay shall give priority to completing these
improvements at the Tier I Pump Stations.

b. Spare Parts. Fort Gay shall maintain at all times (i) a replacement pump
for each make, model or type of pump currently in use at any pump station; and (ii) additional
control panel(s) and related parts for its pump stations such that it has sufficient parts in its
possession to repair existing equipment malfunctions to ensure continued operation in the event
of future equipment failures.

c. Any pump or replacement part obtained or maintained by Fort Gay in

order to satisfy the above mentioned requirements shall be stored at a secure Town-owned

12
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location within the Town of Fort Gay in such a manner that designees of the Town of Fort Gay
can access such pumps or replacement parts at any time.

d. Electrical Backup. Fort Gay shall maintain an electrical generator and all

necessary electrical fittings to provide emergeﬁcy backup power to the Bridge Mart Pump
Station sufficient to run the pumps and all necessary appurtenances at all times. Fort Gay shall
install transfer switches and any additional electrical fittings necessary to allow each of the
remaining pump stations to be temporarily powered by a backup generator.

e. Security. Fort Gay shall install security fencing with secure locks around
each of the pump stations in its Collection System. To the extent that such secure fencing and
locks may be impossible due to a pump station’s proximity to paved roads, Fort Gay shall
provide alternative means to secure such pump station to prevent vandalism. Fort Gay shall
provide written confirmation to EPA and the State that such security measures have been
completed, indicating which pump stations, if any, have alternative security and describing such
security. Fort Gay shall give priority to completing these improvements at the Tier [ Pump

Stations.

f. Flow Monitoring, Metering, and Recording Requirements. Fort Gay shall

monitor effluent flow consistent with NPDES permit requirements with a properly maintained
and calibrated meter. Fort Gay shall bury the power cable to the meter to prevent vandalism.
g. Chlorination and Dechlorination.
@) Fort Gay shall maintain and propérly operate the chlorine
disinfection system at its WWTP at all times.
(i)  Fort Gay shall maintain and properly operate the WWTP

dechlorination unit at all times.

13
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22.  Operation and Maintenance Manual. Within 180 Days of the Effective Date,

Fort Gay shall develop and submit to EPA and WVDEP an Operation and Maintenance Manual
(“WWTP O&M Manual”) detailing the procedures for operation and maintenance of its WWTP
and Collection System. At a minimum the WWTP O&M Manual shall include:

a. Inventory of equipment;

b. Inventory of spare parts and procedures for maintaining, storing and
replenishing inventory;

C. Standard operating procedures for each component of the WWTP;

d. Detailed inspection and maintenance requirements for the WWTP,

including separate requirements for each component of the system, and a schedule for regular

maintenance;
e. Standard operating procedures for each pumping station;
f. Regular inspection and maintenance schedule for the Collection System;
g. Procedures for determining the cause of equipment and/or system failures,

and identifying preventative measures for minimizing future failures;

h. Procedures for tracking preventative maintenance activities;
1. Procedures for tracking non-routine maintenance and repairs;
j- Copies of relevant forms to be used as part of the inspection and

maintenance program;

k. Functional description of product literature for all information
management system software to be used as part of the maintenance program,;

1. Procedures for accepting hauled-in waste;

m. Sludge removal and disposal procedures;

14
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n. Records retention procedures that comply with NPDES Permit, State, and

Federal statutory and regulatory requirements.

23.  Fats, Oils, and Grease Control Program. Within 180 Days of the Effective

Date of the Consent Decree, Fort Gay shall submit to EPA and WVDEP for approval a Fats, Oil
and Grease (“FOG”) control program that, at a minimum: (i) identifies on a map the
reoccurrences of grease blockages; (ii) requires the installation of grease traps and/or the
implementation of a trap cleaning and inspection program; (iii) procedures for maintaining
grease trap cleaning/service records, including the creation and retention of a grease trap
cleaning/maintenance log; and (iv) a proposal for scheduled inspections of known problem areas,
including the Orchard Street Pump Station and the Fort Gay Elementary School and Town
Community Center grease traps. Upon approval, the FOG Program shall be immediately
implemented and incorporated into the WWTP O&M Manual.

24.  SSO Emergency Response Plan. Within sixty (60) Days of the Effective Date,

Fort Gay shall develop a comprehensive SSO Emergency Response Plan. The plan shall include,
at a minimum: (i) a detailed description of the actions Fort Gay will undertake to immediately
provide public notice of, and limit access to and contact with, any unpermitted discharge of
pollutants from the wastewater treatment and collection system to waterways and ground
surfaces; (ii) a detailed description of the actions Fort Gay will undertake to provide notice to
EPA, WVDEP, WVDHHR, and other appropriate federal, state and local agencies; (iii) a
detailed plan (including the development of response standard operating procedures) to minimize
the volume of untreated wastewater transmitted to surface waters; (iv) identification of the
personnel and resources that shall be made available by Fort Gay to correct or repair the

condition causing or contributing to unpermitted discharge to surface waters; (v) a plan to ensure

15
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the preparedness, including responsiveness training of Fort Gay employees, contractors, and
personnel necessary for the effective implementation of the SSO Emergency Response Plan in
the event of an unpermitted discharge to surface waters. Upon approval by the Plaintiffs, Fort
Gay shall immediately implement the plan and it shall be incorporated into the WWTP O&M
Manual and become enforceable under this Decree.

25. Emergency Response Plan. Within 180 Days of the Effective Date, Fort Gay

shall develop a comprehensive Emergency Response Plan for its WWTP and Collection System,
incorporating the SSA Emergency Response Plan required by Paragraph 24, and submit it to the
Plaintiffs for review and approval. The plan shall address, at a minimum: (i) plans for detecting
and characterizing potential emergency conditions with its WWTP and Collection System; (ii)
plans for investigating causes of potential emergency conditions with its WWTP and Collection
System; (iii) plans for notification and coordination with other federal, state, and local
emergency response agencies; and (iv) plans for mitigating impacts and responding to potential
emergency conditions with its WWTP and Collection System. Upon approval, the Emergency
Response Plan shall be immediately implemented and incorporated into the WWTP O&M
Manual.

26.  Fort Gay shall review the Emergency Response Plan on an annual basis and
update such plan as necessary. Each annual update of the Emergency Response Plan shall be
submitted to Plaintiffs for comment, and upon incorporation of such comments, the revised
Emergency Response Plan shall be incorporated into, and become enforceable under, this

Consent Decree.

16
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Fort Gay Water Works

27. FGWW Staffing. Fort Gay shall have a certified operator present at all times that
the FGWW is operating. Within sixty (60) Days of the Effective Date, Fort Gay shall evaluate its
staffing of the FGWW, including, at a minimum, identifying any staffing level increases or other
changes necessary to ensure operation of the FGWW in consistent compliance with all
applicable legal requirements. If additional staff is necessary for the Town to properly operate
the FGWW facility, the assessment shall include a schedule for the hiring of additional staff. Fort
Gay shall provide to EPA and the WVDHHR for review and approval, a copy of this evaluation.

28. FGWW Capital Improvement Plan,

a. Metering. Within 120 Days of the Effective Date, Fort Gay shall install
meters on every customer, including City Hall, all schools, and all fire stations, to at least keep a
record of water used for water accountability calculations.

b. Cross-Connection and Control Program. Within ninety (90) Days of the

Effective Date, Fort Gay shall develop and implement a Cross-Connection Control Program in
accordance with W. Va. Code St R. § 64-15-8.2.

29.  FGWW Operation and Maintenance Manual. Within 180 Days of the

Effective Date, Fort Gay shall develop and submit to EPA and WVDHHR an Operation and
Maintenance Manual (“FGWW O&M Manual”) detailing the procedures for operation and

maintenance of its drinking water facility. At a minimum, the FGWW O&M Manual shall

include:
a. Standard operating procedures of each component of the FGWW system;
b. Turbidity monitoring procedure and schedule;
c. Sludge removal and disposal procedures and schedule;
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d. Schedule for the internal and external inspection and maintenance of

finished water storage tanks;

e. Distribution system flushing and valve exercise procedures;

f. Procedures for disinfecting new and repaired lines;

g. Procedures for performing bacteriological testing on new and repaired
lines;

h. Procedures for determining the cause of equipment and/or system failures,

and identifying preventative maintenance measures for minimizing future failures;

i Procedures for tracking preventative maintenance activities;
j. Procedures for tracking non-routine maintenance and repairs;
k. Copies of relevant forms to be used as part of the inspection and

maintenance program;

L Records retention procedures;

m. Procedures for issuing Boil Water Notices and other required notifications
to the public under 40 C.F.R. Subparts I (Lead and Copper Rules for Public Education), O
(Consumer Confidence Reports), and Q (Public Notice).

30.  FGWW Emergency Response Plan. Within 180 Days of the Effective Date,

Fort Gay shall develop a comprehensive Emergency Response Plan for the FGWW. The plan
shall address, at a minimum, the following for the FGWW: (i) plans for detecting and
characterizing potential emergency conditions; (ii) plans for investigating causes of potential
emergency conditions; (iii) plans for notification and coordination with other federal, state, and
local emergency response agencies; and (iv) plans for mitigating impacts and responding to

potential emergency conditions. Within 180 Days of the Effective Date, Fort Gay shall submit
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the Emergency Response Plan to the EPA and the WVDHHR for its review, and shall implement
the Plan immediately unless the EPA or the WVDHHR provides Fort Gay written notice
directing Fort Gay not to implement the Plan as submitted. The Emergency Response Plan shall

be incorporated in the FGWW O&M Manual.

31.  FGWW Emergency Notification. Whenever any event occurs Which may pose
an imminent threat to the public health or welfare or the environment, Fort Gay shall notify EPA
and the WVDHHR orally or by electronic or facsimile transmission as soon as possible, but no
later than twenty-four (24) hours after Fort Gay first becomes aware of an event. This reporting
requirement is in addition to the requirements set forth in Section X (Certification).

32.  FGWW Record Retention. FGWW records, including but not limited to, all

laboratory tests, chlorine residuals, boil water notices and copies of written communication
relating to Sanitary Surveys shall be kept on file for a period in accordance with 40 C.F.R.
§ 141.33 and W. Va. Code St. R. § 64-3-10.

General Provisions

33.  Review and Approval Procedures. Following review of any plan, report, or

other item that is required to be submitted pursuant to this Consent Decree and its attachments,
EPA after consultation with the State shall in writing: (i) approve the submission; (ii) approve
the submission upon specified conditions; (iii) approve part of the submission and disapprove the
remainder; or (iv) disapprove the submission.

34.  If the submission is approved pursuant to Paragraph 33(i), Fort Gay shall take all
actions required by the plan, report, or other document, in accordance with the schedules and
requirements of the plan, report, or other document, as approved. If the submission is

conditionally approved or approved only in part, pursuant to Paragraph 33 (ii) or (iii), Fort Gay
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shall, upon written direction from EPA, after consultation with the State, take all actions required
by the approved plan, report, or other item that EPA, after consultation with the State, determines
are technically severable from any disapproved portions, subject to Fort Gay’s right to dispute
only the specified conditions or the disapproved portions, under Section XIII (Dispute
Resolution) of this Decree.

35.  If the submission is disapproved in whole or in part pursuant to Paragraph 33 (iii)
or (iv), Fort Gay shall, within forty-five (45) Days or such other time as the Parties agree to in
writing, correct all deficiencies and resubmit the plan, report, or other item, or disapproved
portion thereof, for approval, in accordance with the preceding Paragraphs. If the resubmission is
approved in whole or in part, Fort Gay shall proceed in accordance with the preceding
Paragraph.

36.  Any stipulated penalties applicable to the original submission, as provided in
Section VIII (Reporting Requirements) of this Decree, shall accrue during the 45-Day period or
other specified period, but shall not be payable unless the resubmission is untimely or is
disapproved in whole or in part; provided that, if the original submission was so deficient as to
constitute a material breach of Fort Gay’s obligations under this Decree, the stipulated penalties
applicable to the original submission shall be due and payable notwithstanding any subsequent
resubmission.

37. If a resubmitted plan, report, or other item, or portion thereof, is disapproved in
whole or in part, EPA, after consultation with the State, may again (i) require Defendant to
correct any deficiencies, in accordance with the preceding Paragraphs, or (ii) may itself correct
any deficiencies, subject to Defendant’s right to invoke Dispute Resolution and the right of EPA

and the State to seek stipulated penalties as provided in the preceding Paragraphs.
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38.  Permits. Where any compliance obligation under this Section requires Defendant
to obtain a Federal, State, or local permit or approval, Fort Gay shall submit timely and complete
applications and take all other actions necessary to obtain all such permits or approvals. Fort Gay
may seek relief under the provisions of Section XII (Force Majeure) of this Consent Decree for
any delay in the performance of any such obligation resulting from a failure to obtain, or a delay
in obtaining, any permit or approval required to fulfill such obligation if Defendant has
submitted timely and complete applications and has taken all other actions necessary to obtain all

such permits or approvals.

VII. RECEIVERSHIP

39.  Immediately upon the Effective Date, the County Commission of Wayne County
is appointed Receiver of the Fort Gay WWTP and Collection System and the Fort Gay Water
Works.

40.  The Receiver shall pursue the following objectives:

a. To comply with all the requirements of this Consent Decree, including but
not limited to the requirements of Section VI;

b. To operate and maintain the Facilities in compliance with the Clean Water
Act, the Safe Drinking Water Act, their implementing regulations, and applicable state law;

c. To respond to threats to the public health caused by the conditions of the
Facilities;

d. To make such capital and managerial improvements as are necessary to
return the Facilities to a condition in which the Town of Fort Gay can feasibly sustain its

operations; and
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e. To avoid imposing unsustainable burdens on the customers of the
Facilities.

4]. Compliance with Instructions. The Receiver will be managing a system that has
the potential to expose people and the environment to pathogens and other pollutants. The
Receiver has limited financial resources with which to manage the facilities. Accordingly, the
Receiver shall comply with the instructions of the EPA, which shall consult with the State. If the
Receiver is unable to comply with EPA’s instructions with the financial or other resources

available, it shall apply to this Court for guidance.

42, Utility Accounts.

a. Within 30 days of the Effective Date, the Receiver shall establish a Water
Utility Account and a Sewer Utility Account and shall deposit all revenues, grants, loans, and
other monies related to the Fort Gay WWTP and Collection System and Fort Gay Water Works
into the appropriate account.

b. Upon the creation of the Utility Accounts, the Receiver shall notify the
Plaintiffs in writing of its creation. Such notice shall include the identity and location of the bank
at which the Utility Accounts are established, the account number, and other identifying
information. |

c. The Receiver may direct the Treasurer of the Town of Fort Gay to deposit
any money currently held on behalf of the Facilities into the appropriate Utility Accounts.

d. The funds in the Utility Accounts, including all accrued interest, shall be
used to fund the capital improvement and operation and maintenance of the Facilities, including,
but not limited to, the fees and wages of persons or entities provided for in Paragraph 43.e and f,

and reimbursement of the reasonable expenses of the Receiver as provided in Paragraph 46.
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43.  Authority of the Receiver. Except as otherwise provided in this Consent Decree,

the Receiver shall have the full power and authority necessary to carry out the requirements of
this Consent Decree and assumes all of the responsibilities, functions, duties, powers, and

\ authority of the Town of Fort Gay insofar as they affect the Town’s compliance with this
Consent Decree, including but not limited to the authority to:

a. Supervise such employees of the Town of Fort Gay, as deemed necessary
by the Receiver, to perform duties associated with this Consent Decree;

b. Respond to notices of violation and lawful orders of the EPA, the
WVDEP, the WVDHHR, and other governmental entities;

c. Complete, sign, and verify reports to government agencies;

d Access, without limitations, the staff, documents, books, records,
electronic data, and facilities of the Town of Fort Gay deemed necessary by the Receiver for
carrying out this Consent Decree and to make such employees and items available to any
consultants, accountants, attorneys, or other such persons employed by the Receiver;

e. Hire all such operators, consultants, professionals, contractors,
engineering firms, and counsel that the Receiver deems necessary for the performance of
administrative, financial, legal, accounting, engineering, construction, and operations services;

f. Reimburse the Town for the use of Town employees for performance of
duties associated with this Consent Decree;

g. Enter into contracts. In awarding contracts, the Receiver shall follow the
procedures in statutes, regulations, and ordinances governing the Town of Fort Gay unless, in the

best judgment of the Receiver, such compliance would unreasonably delay: (i) progress in
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meeting the requirements of this Consent Decree; or (ii) remediation of an imminent and
substantial threat to human health or the environment.

h. Collect fees from the customers of the Fort Gay Water Works and Fort
Gay POTW and deposit them into the Utility Accounts;

1. Adjust the rates and fees that the Town of Fort Gay charges the customers
of the Facilities. In adjusting such rates and fees, the Receiver shall comply with the
requirements of the West Virginia Public Service Commission unless, in the best judgment of the
Receiver, such compliance would unreasonably delay progress in meeting the requirements of
this Consent Decree;

j. Seek out and apply for grants, loans, and other sources of funds to cover
the requirements of this Consent Decree and the expenses of such other improvement projects as
are deemed necessary and expedient by the Receiver and the EPA, in consultation with the State;

k. Comply with the terms and conditions of any current or future grant or
loan made to fund improvements to the Facilities;

L Establish and maintain a fund for responding to SSOs and other
emergencies; and

m. Apply to this Court for instructions or modification of this Section of the
Consent Decree;

44.  Reporting Requirements. In additional to providing reports as required by
Section VIII (Reporting Requirements) of this Consent Decree, the Receiver shall make
quarterly reports to the Court and to the United States, the WVDEP, and the WVDHHR

regarding the progress made toward compliance with this Consent Decree.

24



Case 3:09-cv-00855 Document 62 Filed 01/12/12 Page 27 of 83 PagelD #: 779

45.  Liability of the Receiver. The Receiver and its employees, officers, and agents

are entitled to immunity from suit in their personal capacity when acting within the scope of their
authority under Section VII (Receivership). No suit shall be filed against the Receiver without
the consent of the Court.

46.  Remuneration of the Receiver. The Receiver shall not be compensated, but may
be reimbursed for reasonable expenses in the following manner:

a. Within six months of incurring the expense, the Receiver shall submit to
the Parties a request for reimbursement. The request shall specify the terms for the
reimbursement and shall be submitted to the Parties in accordance with Section IX (Notices).

b. The Parties shall notify the Receiver and each other Party of any
objections to the request for reimbursement within 30 days of receiving notice pursuant to
Section IX (Notices).

c. If any Party objects to a request for reimbursement, the Parties will engage
in informal discussions for a period of 30 days in an attempt to resolve the dispute. If the Parties
resolve the dispute, the Receiver shall submit to the Parties a revised request for reimbursement
to which the Parties shall again have 30 days to object. If the Parties are unable to resolve a
dispute, the Receiver may file a request for reimbursement with the Court. Any Party objecting
to the request for reimbursement shall file an opposition within 15 days. The Court shall
determine whether, and on what terms, the Receiver may be reimbursed.

d. If no Party objects to a request for reimbursement, the Receiver may
transfer funds from the Utility Account to itself according to the terms in the request.

47.  Limitations of Authority. Unless otherwise ordered by the Court, the Receiver

shall not:
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a. Encumber any real property asset of the Town of Fort Gay; or

b. Propose or agree to consolidate the Fort Gay WWTP and Collection
System or the Fort Gay Water Works with any other public or private utilities, or

c. Authorize another sewer district or other government agency to operate
within the area currently served by the Town of Fort Gay.

48.  Termination of the Receivership.

a. The Receivership shall terminate 6 months after completing
implementation of the Capital Improvement Plan in accordance with Paragraph 21, provided that
the Town has been in substantial compliance, as determined by EPA in consultation with the
State, with its permits and the requirements of the CWA, the SDWA, and applicable state law.

b. For good cause shown, the United States or the State may move for
removal or replacement of the Receiver, or termination of the Receivership.

c. If the Receiver determines that it is unable or unwilling to continue to act
as Receiver before the time for termination as described in Paragraph48.a, either due to a lack of
resources to carry out its functions or for any other reason, the Receiver may file a motion with
this Court seeking to withdraw.

d. If the Receiver withdraws, the United States, in consultation with the
State, shall nominate an alternate or move to terminate the receivership.

e. Termination of the Receivership, regardless of the reason, shall not relieve
the Town of Fort Gay from complying with this Consent Decree.

49,  Duties of the Town During Receivership. The Town of Fort Gay will direct its

employees to continue supporting the operations of the Fort Gay WWTP and Collection System

and Fort Gay Water Works. At a minimum, the Town shall be responsible for:
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a. Cutting grass in and around: (i) the Fort Gay Water Works and any above-
ground components of the distribution system such as storage tanks; (ii) the Fort Gay WWTP
sewage treatment lagoon; and (iii) any above-ground components of the Fort Gay WWTP
Collection System, such as pump stations;

b. Mending fences and making minor repairs;

C. Maintaining roads and driveways to provide reasonable access to
components of the Fort Gay WWTP and Collection System and Fort Gay Water Works;

d. Inspecting on a daily basis, as directed by the Receiver or its employees,
each sewage pump station, and keeping written records of such inspections;

e. If so directed by the Receiver, mailing bills for service, collecting
payments, and depositing such payments into the Utility Account dedicated for the operation and
maintenance of the Fort Gay WWTP and Collection System and Fort Gay Water Works and
under the exclusive control of the Receiver;

f. Providing information in response to requests from the Receiver, the EPA,
or the State; and

g. Answering the phone, documenting customer complaints, and responding

to them to the extent practicable.

VIII. REPORTING REQUIREMENTS

50. Quarterly Progress Reports. On a quarterly basis of each calendar year,
January, April, July and October, and commencing on the first quarter after the Effective Date of
this Consent Decree and continuing until termination of this Consent Decree pursuant to Section
XX (Termination), Fort Gay shall submit written status reports on its progress in implementing
the Consent Decree to Plaintiffs (“Quarterly Reports”). The Quarterly Reports shall be

postmarked no later than fifteen (15) days or shall be received no later than twenty (20) days
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following the end of the three (3) month period. In each report, Fort Gay shall provide the
following:

a. A description of the projects and activities conducted during the reporting
period to comply with the requirements of this Consent Decree;

b. A summary of all the problems or potential problems encountered during
the reporting period, and the actions taken to rectify the problems;

c. A summary of any unresolved delays encountered or anticipated that may
affect the future schedule for deliverables, and a description of efforts made to mitigate those
delays or anticipated delays;

d. A record of all SSO discharges, including Building/Private Property
Backups, that took place during the reporting period, including:

@) Date, time and duration of each SSO discharge; and
(i)  Volume and nature of each SSO discharge;

e. A summary of all contacts with EPA and WVDEP during the reporting
period, including but not limited to the date deliverables under this Decree were sent to EPA
and/or to WVDEP, and/or WVDHHR; and

f. Disclosure of any non-compliance with the requirements of this Decree,
including:

(1) An explanation of the likely cause of the non-compliance, or, if the
likely cause of the non-compliance cannot be determined at the time the Quarterly Report is due,
an explanation as to why the likely cause cannot be determined at that time, and a projected date

by which it will be determined;
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(i) A description of the remedial steps taken, or to be taken, to prevent
or minimize such non-compliance in the future, and

(ii)) A projection of work to be performed pursuant to this Consent
Decree during the next or succeeding quarter. Notification to Plaintiffs of any anticipated delay
shall not, by itself, excuse the delay.

IX. NOTICES

51.  Unless otherwise specified herein, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as follows:

To the United States:

By U.S. Mail:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611 Ben Franklin Station
Washington, D.C. 20044-7611

Re: DOJ No. 90-5-1-1-09447

By Express Mail or Courier:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

601 D Street, NW

Washington, DC 20004

Re: DOJ No. 90-5-1-1-09447

To EPA:
Branch Chief, NPDES Enforcement (3WP42)
U.S. EPA Region II1

1650 Arch Street
Philadelphia, PA 19103-2029
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Deane H. Bartlett (3RC20)

Senior Assistant Regional Counsel
U.S. EPA Region III

1650 Arch Street

Philadelphia, PA 19103-2029

To the State:

Jennifer L. Hughes

Office of Legal Services

W.V. Department of Environmental Protection
601 57™ Street SE

Charleston, West Virginia 25304

M. Claire Winterholler

Assistant Attorney General

West Virginia Department of Health and Human Resources
350 Capital Street

The Diamond Building, Room 702

Charleston, West Virginia 25301

To Fort Gay;

Mayor

Fort Gay Town Hall

P.O. Box 336

Fort Gay, WV 25514

52. Any Party may, by written notice to the other Parties, change its designated notice
recipient or notice address provided above.

53.  Notices submitted pursuant to this Section shall be deemed submitted upon
mailing, unless otherwise provided in this Consent Decree or by mutual agreement of the Parties
in writing.

X. CERTIFICATION

54.  Any document that Fort Gay is required by this Consent Decree to submit,
including reports, plans or other submissions that Fort Gay is also required to submit by its
NPDES Permit, shall be signed by an official or authorized agent of Fort Gay and shall include

the following certification:
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I certify under penalty of law that this document and all attachments were

prepared under my direction or supervision in accordance with a system

designed to assure that qualified personnel properly gather and evaluate

the information submitted. Based on my inquiry of those individuals who

manage the system, or those persons directly responsible for gathering the

information, the information submitted is, to the best of my knowledge

and belief, true, accurate, and complete. I am aware that there are

significant penalties for submitting false information, including the

possibility of fine and imprisonment for knowing violations.

55.  This certification requirement does not apply to emergency or similar
notifications where compliance would be impractical.

56.  The reporting requirements of this Consent Decree do not relieve Fort Gay of any
reporting obligations required by the CWA, SDWA, or implementing regulations, or by any
other federal, state, or local law, regulation, permit, or other requirement.

57.  Any information provided pursuant to this Consent Decree may be used by the
United States in any proceeding to enforce the provisions of this Consent Decree and as
otherwise permitted by law.

XI. STIPULATED PENALTIES

58.  Liability for Stipulated Penalties During Receivership. If Fort Gay fails to

comply with Paragraphs 42.c or 49 of this Consent Decree, it shall be liable to the United States
and the State for stipulated penalties in the amount of $200 per day for each violation, unless
excused by Section XII (Force Majeure).

59.  Liability for Stipulated Penalties After Receivership. After termination of the

Receivership created by this Consent Decree, Fort Gay shall be liable to the United States and to
the State for violations of this Consent Decree as specified below, unless excused under Section
XII (Force Majeure). A violation includes failing to perform any obligation required by the terms

of this Decree, including any work plan or schedule approved under this Decree, according to all
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applicable requirements of this Decree and within the specified time schedules established by or
approved under this Decree.

60. Noncompliance with SSO Compliance Requirements. The following stipulated
penalties shall accrue per violation per Day for each violation of Section VI (Compliance
Requirements) or of any schedule or plan submitted in accordance with the requirements of this

Consent Decree:

Period of Noncompliance Penalty Per Violation Per Day
1st through 14th Day $300
15th through 30th Day $400
31st Day and beyond $500

61. SSO Events. For each SSO that occurs from the WWTP or Collection System
within eighteen (18) months from the Effective Date of the Consent Decree, a stipulated penalty
of $500 per day shall accrue. For each SSO that occurs from the WWTP or Collection System
after eighteen (18) months from the Effective Date of the Consent Decree, a stipulated penalty of

$750 per day shall accrue.

62. Noncompliance with all other Provisions of the Consent Decree. Stipulated

penalties shall accrue for each Day of noncompliance with all requirements of this Consent

Decree not otherwise provided for by the Stipulated Penalty Provisions in Paragraphs 60-61 as

follows:
Period of Noncompliance Penalty Per Violation Per Day
1st through 14th Day $300
15th through 30th Day $400
31st Day and beyond $500
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63.  Accrual of Stipulated Penalties. The stipulated penalties under this Section shall

begin to accrue on the Day after performance is due or on the Day that a violation occurs,
whichever is applicable, and shall continue to accrue until performance is satisfactorily
completed or until the violation ceases. Stipulated penalties shall accrue simultaneously for
separate violations of this Consent Decree.

64.  Written Demand for Payment of Stipulated Penalties. Fort Gay shall pay
stipulated penalties to the United States and the State within thirty (30) days of receiving a
written demand by any Plaintiff. Defendant shall pay fifty (50) percent of the total stipulated
penalty amount due to the United States and fifty (50) percent to the State (twenty-five percent to
WVDEP and twenty-five percent to WVDHHR). The Plaintiff making a demand for payment of
a stipulated penalty shall simultaneously send a copy of the demand to the other Plaintiffs.

65. Stipulated Penalties to be paid to the United States shall be paid by certified or
cashier’s check in the amount due, payable to the “U.S. Department of Justice,” referencing the
civil action number of this case and DOJ No. 90-5-1-1-09447, and delivered to the Financial
Litigation Unit of the U.S. Attorney’s Office for the Southern District of West Virginia, P.O.
Box 1713, Charleston, West Virginia, 25326, (304) 345-2200. At the time of payment, Fort Gay
shall send a copy of the check together with a transmittal letter, which shall state that the
payment is for the stipulated penalties owed pursuant to the Consent Decree in U.S. v. Town of
Fort Gay and shall reference the civil action number and DOJ case number 90-5-1-1-09447, to
the United States in accordance with Section IX (Notices); by email to
acctsreceivable. CINWD@epa.gov and by mail to:

EPA Cincinnati Finance Office

26 Martin Luther King Drive
Cincinnati, Ohio 45268
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EPA Docket Clerk (3RCO00)

Office of Regional Counsel

U.S. Environmental Protection Agency

Region I

1650 Arch Street

Philadelphia, PA 19103

66.  Stipulated penalties paid to WVDHHR shall be paid by certified or cashier’s
check made payable to Commissioner, Bureau for Public Health, W.V. Dept. of Health and
Human and Resources, for deposit in the Safe Drinking Water Penalty Fund. Such payment
shall be accompanied by a transmittal letter, which shall state that the payment is for stipulated
penalties owed pursuant to the Consent Decree in U.S. v. Town of Fort Gay and shall identify for
which violation(s) the penalties are being paid, and shall be mailed to:

Commissioner, Bureau for Public Health

West Virginia Department of Health and Human Resources

350 Capitol Street, Room 702
Charleston, WV 25301

67.  Stipulated penalties paid to WVDEP shall be paid by certified or cashier’s check
made payable to WVDEDP for deposit in the Water Quality Management Fund. Such payment
shall be accompanied by a transmittal letter, which shall state that the payment is for stipulated
penalties owed pursuant to the Consent Decree in U.S. v. Town of Fort Gay and shall identify for
which violation(s) the penalties are being paid, and shall be mailed to:

Michael Zeto, Chief Inspector

Environmental Enforcement

West Virginia Department of Environmental Protection

601 57® Street, SE
Charleston, WV 25304

68.  In the event that a stipulated penalty is not paid when due and according to the
terms of this Consent Decree, the stipulated penalty shall be payable with interest from the
original due date to the date of payment at the statutory judgment rate set forth at 28 U.S.C.

§ 1961(a). Nothing in this Paragraph shall be construed to limit the United States or the State
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from seeking any remedy otherwise provided by law for Fort Gay’s failure to pay any stipulated
penalties.

69.  Discretion to Reduce or Waive Stipulated Penalties. Either EPA, WVDEP, or

WVDHHR may in the unreviewable exercise of their discretion, reduce or waive stipulated
penalties due it under this Consent Decree. If one Plaintiff reduces or waives stipulated penalties,
the Plaintiff not offering a waiver or reduction maintains its authority to require payment of
stipulated penalties.

70.  Stipulated Penalty Accrual During Dispute Resolution. Stipulated penalties

shall continue to accrue as provided in this Section during any dispute resolution, but need not be
paid until the following:

a. If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to the United States District Court for the Southern District Court of West Virginia,
Fort Gay shall pay accrued penalties determined to be owing, together with interest, within thirty
(30) Days of the effective date of the agreement or the receipt of EPA’s decision or order.

b. If the dispute is appealed to the Court and the United States and/or the
State prevails in whole or in part, Fort Gay shall pay all accrued penalties determined by the
Court to be owing, together with interest, within sixty (60) Days of receiving the Court’s
decision or order, except as provided in subparagraph c, below.

c. If any Party appeals the District Court’s decision, Fort Gay shall pay all
accrued penalties determined to be owing, together with interest, within fifteen (15) Days of
receiving the final appellate court decision.

71. Subject to the provisions of Section XV (Effect of Sgttlement/Reservation of

Rights) of this Consent Decree, the stipulated penalties provided for in this Consent Decree shall
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be in addition to any other rights, remedies, or sanctions available to the United States or the
State for Defendant’s violation of this Consent Decree or applicable law. Where a violation of
this Consent Decree is also a violation of the CWA, SDWA, WPCA, or Chapter 16 Article 1,
Section 9a of the West Virginia Code, Defendant shall be allowed a credit, for any stipulated
penalties paid, against any statutory penalties imposed for such violation.

XII. FORCE MAJEURE

72.  “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of Fort Gay, of any entity controlled by Fort Gay, or of
Fort Gay’s contractors, that delays or prevents the performance of any obligation under this
Consent Decree despite Fort Gay’s best efforts to fulfill the obligation. The requirement that Fort
Gay exercise “best efforts to fulfill the obligation” includes using best efforts to anticipate any
potential force majeure event and best efforts to address the effects of any such event (a) as it is
occurring and (b) after it has occurred to prevent or minimize any resulting delay to the greatest
extent possible. “Force Majeure” does not include Fort Gay’s financial inability to perform any
obligation under this Consent Decree.

73.  If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree, whether or not caused by a force majeure event, Fort Gay
shall provide notice orally or by electronic or facsimile transmission to EPA, WVDEP, and
WVDHHR within twenty-four (24) hours of when Fort Gay first knew that the event might cause
a delay. Within seven (7) days thereafter, Fort Gay shall provide in writing to EPA and the State
an explanation and description of the reasons for the delay; the anticipated duration of the delay;
all actions taken or to be taken to prevent or minimize the delay; a schedule for implementation
of any measures to be taken to prevent or mitigate the delay or the effect of the delay; Fort Gay’s

rationale for attributing such delay to a force majeure event if it intends to assert such a claim;
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and a statement as to whether, in the opinion of Fort Gay, such event may cause or contribute to
an endangerment to public health, welfare or the environment. Fort Gay shall include with any
notice all available documentation supporting the claim that the delay was attributable to a force
majeure. Failure to comply with the above requirements shall preclude Fort Gay from asserting
any claim of force majeure for that event for the period of time of such failure to comply, and for
any additional delay caused by such failure. Fort Gay shall be deemed to know of any
circumstance of which Fort Gay, any entity controlled by Fort Gay, or Fort Gay’s contractors
knew or should have known.

74.  IfEPA, after a reasonable opportunity for review and comment by the State,
agrees that the delay or anticipated delay is attributable to a force majeure event, the time for
pérformance of the obligations under this Consent Decree that are affected by the force majeure
event will be extended by EPA, after a reasonable opportunity for review and comment by the
State, for such time as is necessary to complete those obligations. An extension of the time for
performance of the obligations affected by the force majeure event shall not, of itself, extend the
time for performance of any other obligation. EPA will notify Fort Gay in writing of the length
of the extension, if any, for performance of the obligations affected by the force majeure event.

75.  IfEPA, after a reasonable opportunity for review and comment by the State, does
not agree that the delay or anticipated delay has been or will be caused by a force majeure event,
EPA will notify Fort Gay in writing of its decision.

76.  If Fort Gay elects to invoke the dispute resolution procedures set forth in Section
XIII (Dispute Resolution), it shall do so no later than fifteen (15) days after receipt of EPA’s
notice. In any such proceeding, Fort Gay shall have the burden of demonstrating by a

preponderance of the evidence that the delay or anticipated delay has been or will be caused by a
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force majeure event, that the duration of the delay or the extension sought was or will be
warranted under the circumstances, that best efforts were exercised to avoid and mitigate the
effects of the delay, and that Fort Gay complied with the requirements of Paragraphs 72 and 73,
above. If Fort Gay carries this burden, the delay at issue shall be deemed not to be a violation by
Fort Gay of the affected obligation of this Consent Decree identified to EPA and the Court.

XIII. DISPUTE RESOLUTION

77.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. Fort Gay’s failure to seek resolution of a dispute
under this Section shall preclude Fort Gay from raising any such issue as a defense to an action
by the United States to enforce any obligation of Fort Gay arising under this Decree.

78.  Informal Dispute Resolution. Any dispute subject to Dispute Resolution under

this Consent Decree shall first be the subject of informal negotiations. The dispute shall be
considered to have arisen when Fort Gay sends the United States a written Notice of Dispute.
Such Notice of Dispute shall state clearly the matter in dispute. The period of informal negotia-
tions shall not exceed twenty (20) Days from the date the dispute arises, unless that period is
modified by written agreement. If the Parties cannot resolve a dispute by informal negotiations,
then the position advanced by the United States shall be considered binding unless, within 30
Days after the conclusion of the informal negotiation period, Fort Gay invokes formal dispute
resolution procedures as set forth below.

79. Formal Dispute Resolution. Fort Gay shall invoke formal dispute resolution

procedures, within the time period provided in the preceding Paragraph, by serving on the United

States a written Statement of Position regarding the matter in dispute. The Statement of Position
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shall include, but need not be limited to, any factual data, analysis, or opinion supporting Fort
Gay'’s position and any supporting documentation relied upon by Defendant.

80.  The United States shall serve its Statement of Position within forty-five (45) Days
of receipt of Fort Gay’s Statement of Position. The United States’ Statement of Position shall
include, but need not be limited to, any factual data, analysis, or opinion supporting that position
and any supporting documentation relied upon by the United States. The United States’
Statement of Position shall be binding on Fort Gay unless Fort Gay files a motion for judicial
review of the dispute in accordance with the following Paragraph.

81.  Fort Gay may seek judicial review of the dispute by filing with the Court and
serving on the United States, in accordance with Section IX (Notices) of this Consent Decree, a
motion requesting judicial resolution of the dispute. The motion must be filed within ten (10)
Days of receipt of the United States’ Statement of Position pursuant to the preceding Paragraph.
The motion shall contain a written statement of Fort Gay’s position on the matter in dispute,
including any supporting factual data, analysis, opinion, or documentation, and shall set forth the
relief requested and any schedule within which the dispute must be resolved for orderly
implementation of the Consent Decree.

82. The United States shall respond to Fort Gay’s motion within the time period
allowed by the Local Rules of this Court. Fort Gay may file a reply memorandum, to the extent

permitted by the Local Rules.

83. Standard of Review

a. Disputes Concerning Matters Accorded Record Review. Except as

otherwise provided in this Consent Decree, in any dispute brought under Paragraph 79 (Formal

Dispute Resolution) pertaining to the adequacy or appropriateness of plans, procedures to
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implement plans, schedules or any other items requiring approval by EPA under this Consent
Decree; the adequacy of the performance of work undertaken pursuant to this Consent Decree;
and all other disputes that are accorded review on the administrative record under applicable
principles of administrative law, Fort Gay shall have the burden of demonstrating, based on the
administrative record, that the position of the United States is arbitrary and capricious or
otherwise not in accordance with law.

b. Other Disputes. Except as otherwise provided in this Consent Decree, in
any other dispute brought under Paragraph 79 (Formal Dispute Resolution), Fort Gay shall bear
the burden of demonstrating that its position complies with this Consent Decree and better
furthers the objectives of the Consent Decree.

84.  The invocation of dispute resolution procedures under this Section shall not, by
itself, extend, postpone, or affect in any way any obligation of Fort Gay under this Consent
Decree, unless and until final resolution of the dispute so provides. Stipulated penalties with
respect to the disputed matter shall continue to accrue from the first day of noncompliance, but
payment shall be stayed pending resolution of the dispute as provided in Paragraph 70
(Stipulated Penalty Accrual During Dispute Resolution). If Fort Gay does not prevail on the
disputed issue, stipulated penalties shall be assessed and paid as provided in Section XI
(Stipulated Penalties).

XIV. INFORMATION COLLECTION AND RETENTION

85. The United States, the State, and their representatives, including attorneys,
contractors, and consultants, shall have the right of entry into any facility covered by this
Consent Decreg, at all reasonable times, upon presentation of credentials, to:

a. Monitor the progress of activities required under this Consent Decree;
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b. Verify any data or information submitted to the United States or the State
in accordance with the terms of this Consent Decree;

c. Obtain samples and, upon request, splits of any samples taken by
Defendant or its representatives, contractors, or consultants;

d. Obtain documentary evidence, including photographs and similar data;
and

e. Assess Fort Gay’s compliance with this Consent Decree.

86.  Upon request, Fort Gay shall provide EPA and the State or their authorized
representatives, splits of any samples taken by Defendant. Upon request, EPA and the State shall
provide Fort Gay splits of any samples taken by EPA or the State.

87.  Until five (5) years after the termination of this Consent Decree, Fort Gay shall
retain, and shall instruct its contractors and agents to preserve, all non-identical copies of all
documents, records, or other information (including documents, records, or other information in
electronic form) in its or its contractors’ or agents’ possession or control, or that come into its or
its contractors’ or agents’ possession or control, and that relate in any manner to Fort Gay’s
performance of its obligations under this Consent Decree. This information-retention
requirement shall apply regardless of any contrary corporate or institutional policies or
procedures. At any time during this information-retention period, upon request by the United
States or the State, Fort Gay shall provide copies of any documents, records, or other information
required to be maintained under this Paragraph.

88. At the conclusion of the information-retention period provided in the preceding
Paragraph, Fort Gay shall notify the United States and the State at least ninety (90) days prior to

the destruction of any documents, records, or other information subject to the requirements of the
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preceding Paragraph and, upon request by the United States or the State, Fort Gay shall deliver
any such documents, records, or other information to EPA or the State. Fort Gay may assert that
certain documents, records, or other information is privileged under the attorney-client privilege
or any other privilege recognized by federal law. If Fort Gay asserts such a privilege, it shall

provide the following:

a. The title of the document, record, or information;

b. The date of the document, record, or information;

c. The name and title of each author of the document, record, or information;
d. The name and title of each addressee and recipient;

e. A description of the subject of the document, record, or information; and

f The privilege asserted by Fort Gay.
However, no documents, records, or other information created or generated pursuant to the
requirements of this Consent Decree shall be withheld on grounds of privilege.

89.  Fort Gay may also assert that information required to be provided under this
Section is protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2. As to
any information that Fort Gay seeks to protect as CBI, Fort Gay shall follow the procedures set
forth in 40 C.F.R. Part 2.

90.  This Consent Decree in no way limits or affects any right of entry and inspection,
or any right to obtain information, held by the United States or the State pursuant to applicable
federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligation of
Fort Gay to maintain documents, records, or other information imposed by applicable Federal or

State laws, regulations, or permits.
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XV. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

91.  This Consent Decree resolves the civil claims of the United States and the State
for the violations alleged in the Complaint filed in this action through the date of lodging.

92.  The United States and the State reserve all legal and equitable remedies available
to enforce the provisions of this Consent Decree, except as expressly stated in Paragraph 91. This
Consent Decree shall not be construed to limit the rights of the United States or the State to
obtain penalties or injunctive relief under the CWA, SDWA, or implementing regulations, or
under other federal or state laws, regulations, or permit conditions, except as expressly specified
in Paragraph 91. The United States and the State further reserve all legal and equitable remedies
to address any imminent and substantial endangerment to the public health or welfare or the
environment arising at, or posed by, Fort Gay’s Collection System or Facilities, whether related
to the violations addressed in this Consent Decree or otherwise.

93.  In any subsequent administrative or judicial proceeding initiated by the United
States or the State for injunctive relief, civil penalties, other appropriate relief relating to the
Collection System or Facilities, Fort Gay shall not assert, and may not maintain, any defense or
claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion,
claim preclusion, claim-splitting, or other defenses based upon any contention that the claims
raised by the United States or the State in the subsequent proceeding were or should have been
brought in the instant case, except with respect to claims that have been specifically resolved
pursuant to Paragraph 91 of this Section.

94.  This Consent Decree is not a permit, or a modification of any permit, under any
federal, state, or local law or regulation. Fort Gay is responsible for achieving and maintaining
complete compliance with all applicable federal, state, and local laws, regulations, and permits;

and Fort Gay’s compliance with this Consent Decree shall be no defense to any action
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commenced pursuant to any such laws, regulations, or permits, except as set forth herein. The
United States and the State do not, by their consent to the entry of this Consent Decree, warrant
or aver in any manner that Fort Gay’s compliance with any aspect of this Consent Decree will
result in compliance with provisions of the CWA, SDWA or with any other provisions of
federal, state, or local laws, regulations, or permits.

95.  This Consent Decree does not limit or affect the rights of Fort Gay or of the
United States or the State against any third parties, not party to this Consent Decree, nor does it
limit the rights of third parties, not party to this Consent Decree, against Fort Gay, except as
otherwise provided by law.

96.  This Consent Decree shall not be construed to create rights in, or grant any cause
of action to, any third party not party to this Consent Decree.

XVI. COSTS

97.  The Parties shall bear their own costs of this action, including attorneys’ fees,
except that the United States and the State shall be entitled to collect the costs (including
attorneys’ fees) incurred in any action necessary to collect any portion of any stipulated penalties
due but not paid by Defendant.

XVII. EFFECTIVE DATE

98.  The Effective Date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court or a motion to enter the Consent Decree is granted,

whichever occurs first, as recorded on the Court’s docket.

XVIIL.RETENTION OF JURISDICTION

99.  The Court shall retain jurisdiction over this case until termination of this Consent

Decree, for the purpose of resolving disputes arising under this Decree or entering orders
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modifying this Decree, pursuant to Sections XIII (Dispute Resolution) and XIX (Modification),
or effectuating or enforcing compliance with the terms of this Decree.

XIX. MODIFICATION

100. The terms of this Consent Decree, including any attached appendices, may be
modified only by a subsequent written agreement signed by all the Parties. Where the
modification constitutes a material change to this Decree, it shall be effective only upon approval
by the Court.

101.  Any disputes concerning modification of this Decree shall be resolved pursuant to
Section XIII (Dispute Resolution) of this Decree, provided that, instead of the burden of proof
provided by Paragraph 83, the Party seeking the modification bears the burden of demonstrating
that it is entitled to the requested modification in accordance with Federal Rule of Civil
Procedure 60(b).

XX. TERMINATION

102.  This Consent Decree shall not terminate until Fort Gay has completed all of the

compliance requirements in Section VI (Compliance Requirements), and done the following:

a. Certified in writing by a professional engineer to the United States and the
State that all remedial measures required by Section VI (Compliance Requirements) have been
completed;

b. Certified in writing to the United States and the State compliance with all
other provisions of the Consent Decree;

c. Maintained substantial compliance, as determined by EPA, with this
Consent Decree and its NPDES Permit for a period of six (6) consecutive months after the
termination of the Receivership and for a period of twelve (12) consecutive months after the

completion of all Section VI (Compliance Requirements) requirements; and
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d. Paid any accrued stipulated penalties due under this Consent Decree.

103.  Fort Gay may serve upon the United States and the State a Request for
Termination, stating that Fort Gay has satisfied Paragraph 102 requirements, together with
supporting documentation.

104. Following receipt by the United States and the State of Fort Gay’s Request for
Termination, the Parties shall confer informally concerning the Request and any disagreement
that the Parties may have as to whether Fort Gay has satisfactorily complied with the
requirements for termination of this Consent Decree. If the United States, after consultation with
the State, agrees that the Consent Decree may be terminated, the Parties shall submit, for the
Court’s approval, a joint stipulation terminating the Decree.

105. If the United States, after consultation with the State, does not agree that the
Consent Decree may be terminated, Fort Gay may invoke Dispute Resolution under Section XIII
(Dispute Resolution) of this Decree. However, Defendant shall not seek Dispute Resolution
under Paragraph 79 (Formal Dispute Resolution) of any dispute regarding termination until after
service of its Request for Termination.

XXI. PUBLIC PARTICIPATION

106.  This Consent Decree shall be lodged with the Court for a period of not less than
thirty (30) Days for public notice and comment in accordance with 28 C.F.R. § 50.7 and West
Virginia Code of State Rules § 47-10-16.2.c. The United States and the State of West Virginia
reserve the right to withdraw or withhold their consent if the comments regarding the Consent
Decree disclose facts or considerations indicating that the Consent Decree is inappropriate,
improper, or inadequate. Fort Gay consents to entry of this Consent Decree without further

notice and agrees not to withdraw from or oppose entry of this Consent Decree by the Court or to
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challenge any provision of the Decree, unless the United States has notified Fort Gay in writing
that it no longer supports entry of the Decree.

XXIIL SIGNATORIES AND SERVICE

107.  Each of the signatories to this Consent Decree certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind the Party he or she represents to this document.

108.  This Consent Decree may be signed in counterparts, and its validity shall not be
challenged on that basis. Fort Gay agrees to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any
applicable Local Rules of this Court including, but not limited to, service of a summons.

XXIILINTEGRATION

109. This Consent Decree and its appendices constitute the final, complete and
exclusive agreement and understanding among the Parties and the Receiver with respect to the
settlement embodied in this Consent Decree and supersedes all prior agreements and
understandings, whether oral or written, concerning the settlement embodied herein. No other
document, nor any representation, inducement, agreement, understanding, or promise, constitutes
any part of this Decree or the settlement it represents, nor shall it be used in construing the terms
of this Decree.

XXIV.FINAL JUDGMENT

110. Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment of the Court as to the United States, the State, and

Defendant. The Court finds that this Consent Decree is a reasonable and fair settlement and
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adequately protects the public interest in accordance with the Clean Water Act, Safe Drinking
Water Act, Water Pollution Control Act, and West Virginia Law.

XXV. APPENDICES

111.  The following appendices are attached to and incorporated into this Consent
Decree:
“Appendix A” is a Facilities Map.

“Appendix B” is Fort Gay’s NPDES Permit.
“Appendix C” is the Capital Improvement Plan Schedule.

Entered this { L day of ‘%AM%_, 2011.

ROBERTX.CHAMBERS ) _— >

UNITED STATES DISTRICT JUDGE
Southern District of West Virginia
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States
and the State of West Virginia v. Town of Fort Gay.

FOR THE UNITED STATES OF AMERICA,

Respectfully Submitted,

S Lo

IGYACIA S. MORENO ~
Assistant Attorney General
Environment and Natural Resources Division
U.8. Department of Justice

Dated: /4 /9:&/ | DJ SQJ\

STACY D. COLEMAN

DANIEL S. SMITH

Trial Attorneys

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O.Box 7611

Ben Franklin Station

Washington, D.C. 20044

601 D Street NW

Washington, DC 20004
202-305-0371 (voice)

202-616-6583 (fax)
dan.smith2@usdoj.gov
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R. BOOTH GOODWIN II
U.S. Attorney,
Southern District of West Virginia

Dated: November 21, 2011 s/Stephen M. Horn

STEPHEN M. HORN

Assistant U.S. Attorney

U.S. Attorney’s Office,

Southern District of West Virginia

300 Virginia Street East

Robert C. Byrd Federal Courthouse Room 4000
Charleston, WV 25301

(304) 345-2200
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FOR THE U.S. ENVIRONMENTAL PROTECTION AGENCY:

Dated: /7 //? é/
/@__SHAWN M. GARVIN
. Regional Administrator
U.S: Environmental Protgction Agency
Region 1II a
1650 Arch Street
Philadelphia, PA 19103

ofnif v Fran b
Dated: S O) by T i =1
T MARCIA E/MULKRY/

- Regional Counsel
U.S. Environmental Protection Agency
Region 111
1650 Arch Street
Philadelphia, PA 19103

DEANE H. BARTLETT
Assistant Regional Counsel
U.S. Environntental Protection Agency
Region IIT
1650 Arch Street
" Philadelphia, PA 19103
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Dated:  [] /3 /i N
’ MARKPﬁ:\IS

Director, Water Enforcement Division
Office of Enforcement and
Compliance Assurance

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

A

r
T

"Z@f/ /@/?‘/W/W L

CHAD CARBONE

Office of Enforcement and
Compliance Assurance

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460
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FOR THE WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION

Iy
Dated: / 0 / f / / { /\ B /
/] 7 JENNIFER L. HUSHES (WVSB #9676)
Senioy Cdunsel
WV artrient of Environmental Protection
601 57" Street SE
Charleston, WV 25304
(304) 926-0460
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FOR THE WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES:

Wtremm An Aen. 11D Py

MARIAN SWINKER, M.D., M.P.H.
Commissioner

Bureau for Public Health

WV Department of Health and Human
Resources

L Dl (4 M

Dated: &%é‘b\ 7/ Lo/(/

M. CLAIRE WINTERHOLLER (WV Bar
#5589)

Assistant Attorney General

Room 702, The Diamond Building

350 Capital Street

Charleston, WV 25301

304-558-8304 (voice)

3@1035 (fax) :

CHARLENE A. VAUGHAN (WV Bar #3855)
Deputy Attorney General

AG DHHR Division

Bldg. 3, Room 210

Capitol Complex

Charleston, WV 25303

304 558-2131

304 558-0947 (fax)
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States, et
al. v.Town of Fort Gay.

FOR THE TOWN OF FORT GAY::

o~ , C
(eod 07 07/ N Ld £ 74 Lt it e
Date ) ROSE DEVANEY 0

Mayor ,

Fort Gay Town Hall

P.O. Box 336

Fort Gay, WV 25514
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THE COUNTY COMMISSION OF WAYNE COUNTY, hereby indicates its consent to being
appointed by the Court to serve as Receiver in accordance with the terms of conditions of this
Consent Decree, entered in the matter of United States, et al. v. Town of Fort Gay:

Duret: (Ucllon é;; 2071 W/?f}‘wéiﬁ/f £ iég,@,éé»g/ |
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Appendix A
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dp
: s STATE OF WEST VIRGINIA :
DEPARTMENT OF ENVIRONMENTAL PROTECTION
.DIVISION OF WATER AND WASTE: MANAGEMENT

[601'57TH STREET SE -
CHARLESTON WV 25304-2345

NATIONAL POLLUTANT DI H E ELIMINATION SYSTEM

WATER POLLUTION CONTROL PERMIT
NPDES PERMIT NO.: WV0085359 - . , ;ssue DATE February 26, 2010

. SUBJECT: Sewage: . . EFFECTIVEDATE:March2s, 2010
- & o . EXPIRATION DATE: February 25,2015
*SUPERSEDES: Perit No. WV0085360
o . S o : . dated February 08, 2005
LOCATION:. FORT GAY , Wayne . , Big Sandy River -
| ©ty). - (County) (Drainiage Basin)
Seethenextpageforallstofomlm ' : R R :

TO WHOM 18 MAY CONCERN

This is to cerﬁfy tllat’ FORT. GAY TOWN OF
‘ v . . BOX'336 . : ,,
FORT GAY WV25514 .

is hereby granted a West Virginia NPDES Water Pollntlon Control ‘Permit: to

" operate and maintain an existing '0.092 MGD wastewater collection and treatment System Thé colleenon system o
o “_'conswts of 2,411 linear feet (If) of six (6) inch- diameter gravity sewer line; 4,993 If of eight (8) inch: dlameter PRI
~  gravity sewer line; 30; manholes, '3 ¢leanouts; six (6) sunplex lift stations; five (5) duplex lift stations; 9,351 If of -

- 1172 inch drameter force i iain; 2,186 1f of two (2) irich diameter force main; 4,955 If of six (6)- inch diameter. -
force miain, and all other’ nécessary. appurtenances The wastewater treament system consists.of a' ‘three (3)cell -

7 aerafed lagoon: The. mmal two cells measure 81,000 sq. ft. each and each cell contains three (3).3: HP aerators.

R The third cell- measures 29,000 sq ft and provides settlxng and clarification. The: system also mcludes ehlorme- -
' type disinfection with a 2 556 gallon chlonne contaet tank, a dechlormatlon umt, and all other necessary

apputenances e

The system is desrgned to serve 1, 040 persons or person equrvalents thhm the Town of Fort Gay and to” ,

discharge treated.and. dlsmfected wastewater via Outlet 001 to the Blg Sandy River (25.6 ‘miles from 1ts mouth) of

the Ohio River.
An anti-degradation review has been conducted for Outlet No 001 and Tier 1 protection is provided for the uses

. specified in Title 47, Series 2, Sectlon 6.

This permit i is subject to the following terms and conditions : . '

The information submltted on:and with Permit- Apphcatlon No. WV00853 59 dated the 7th day of December 2009 -

are all hereby made terms and conditions of this Permit with like effect as if all. such- pemnt application ~
mformatlon were set forth. herein and wrth other condltlons set: forth in’ Sectnons A, B,C, and Appendtx A.

_ :, The validity oi this permit is contmgent upon the payment of the appllcable annual permxt fee,
_ requlred by Chapter 22, Article 11, Sectlon 10 of the Code oi‘ West Virglma. T ‘

Appendix B to Consent Decree .  Page 1
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Page No:: 5010
Permit No.: WV0085359

| B. SCHEDULE OF COMPLIANCE

" 4. The: pcrmltce shall achlcvc compliance with the provlslons for waste treatment and the monitorlng
rcqulrements spcclﬂed in: ‘the pcrmlt in: accordance with; the followlng schedulc s

May 26 2010 ' ~The, permittee shal! submit a Plan of Acﬁon as requfred by Sectton C 11 of this perm:t

L2 Reportc of compllance or non-compllance with and progms reporh on. Intcrlm and ﬂnal requlrcments contalned ln
the above compllance schcdulc, If any, shall be postmarked no later than 14 dayc followlng cach schcdulc dato :

~ Appendix B to Conserit Decree - Page 5.
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»Sectlon C- Other Requirements

 1.The ‘herein-described treatment works, structures, electrical and mechanical equipment shall be adequately
protected from physical damage by the maximum expected one hundred ( 100) yéar. ﬂood level and operabrlrty be
maintained durmg the twenty-five (25) year flood level. ‘ L

'2 The entire sewage treatment facrllty shall be adequately protected by fencmg

- .3 The proper operation and maintenance of the listed § sewage treatment ﬁcrhty shall be performed, or supervrsed, by a
© certified operator possessing at least a Class I certificate for Waste Water Treatment Plant Operators as'issued by.
“the State of West Virginia. The:on-site attendance of this facility’s Class I operator shail be. determmed and ‘
dlrected by the Bureau for Pubhc Health, Office of anrromnental Health Services. .. -

' 4 The anthmetrc mean of valuesfor eﬁluent samples collected na seven' consecutrve day penod shall not exceed
45.0 mg/1 for BODS and TSS for Outlet No. 001. Furthermore, the pérmittee may subinit mmgntmg factors as an
attachment to its DMRs related to an excursion of this requirement. The Director may choose to- take those
mltlgatmg factors into consideration in determining whether enforcement action is reqmred. ,

5, The permrttce shall not accept any new non-domestlc discharges wrthout first obtalnmg approval from the Director
. of the Division of Water & Waste Management as provnded in Title 47 Series 10 Section 14 of the West Vrrglma

_ Legrslatwe Rules. = N
6. If any exrstmg non-domestrc drscharge causes, or s suspected of ‘causing, interference or. pass through (as deﬁned .
- by 40 CFR 403.3) or otherwise violates any provrsron of 40 CFR. 403 the penmttee shall notlfy the Drrector of such
vrolatron or suspected vrolatron.

v 7 ifi aity-existing | non-domestrc dxscharge is identified as bemg Sllbj ect to Categoncal Pretreatment Standard under 40
~ CFR Chapter 1, SubchapterN andﬂ:edrschargemnotregulatedbythlspermtt,ﬂlepenmtteeshannoufyme '
.. Director of such identification. -
' ~8 The permittee shall submit each month accordmg to the enclosed format, a Dlscharge Momtonng Report (DMR)
mdrcatmg in terms of concentration and/or quantmes the values of the constituenits listéd in Section’A analytrcally R
. determined to be:in the plant effluént(s). Additional information. pertammg to eﬂluent momtonng and repcrtmg can RS
~ be-found'in Section-1II. of ‘Appendix-A. s '

. 9. The requlrcd DMRs shail be recewed by the agency no later than 20 days followmg the end of the reportmg penod a
_in accordance with the followmg :

a.  The agency encourages the penmttee fo utrhze our electronic drscharge momtormg report (eDMR) system. lf
.. the permiftee uses.the eDMR:system, the permttee is not: requrred to submit hard copies of the DMRs to'the
.address listed below.- However, ifthe permittee elects to not use the eDMR system, then the permrttee 8.
required to send hard copies to the. address below The permrttee may contact the agency for more. mformatlon
.,about the eDMR: system , . ,
.. pirector - '
‘Division of Wato: and Waste mgulant
601 57th Street, SE
Charleston, Wast Virginia 25304
. Attention: Permitting Program Co :
10. The permittee shall not use alternate DMRs from those attached to thls pernut unless prior approval from the

Division is received.

‘11, The average daily desrgn ﬂow of the Publicly Owned Treatment Works for Outlet No, 001 has been estabhshed at
. 0.092 million gallons per day. The average monthly effluent flow. reported on Discharge Monitoring Reports has
. reached or exceeded 0.082 million gallons per day (90 percent of the average.design flow) during three (3) -
' ‘consecutive monthly penods therefore, the permittee shall submit a:Plan of Action to the Director. The Plan of
- Action shall present, at a'minimum, an analysis of current hydraulic and organic loadings on' the plant; an analysis
- of the firture projected loadmgs, and a Schedule of Tasks to accomphsh procedures necessary to mamtam requrred
o treatment levels

Appendix B to Consent Decree | s Page 6
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Seetlon c Other Requirements

12, Any future collection system extension or any new wastewater connection to the extstmg collectlon system shall

require the permiitee:to contact the Director in order to obtain; ‘prior approval of said sewage: collection system
_ extension or connection. After consrderatxon of the petmrttee’s comphance -with this permit and/or any active

enforcement actions, the complexity of any collectlon system extension pro_;ect, the collection Bystem's capacity- 0
' cany additional flows and the available treatient capacity at'the wastewater. treatment facllity, the Director may’
reqitire the pernum 1o seek approval through a modlﬁcatron of the Permrt. No additional connectlons shall be
made ‘without prior approval from thie Dlrector N IR

13, Certam charactenstrcs ofsewage, mdustnal wastes and other wastes cause pollutron and are objectionable m all _—
waters of the State. There are certain general conditions that are not to be allowed in all waters of the State. *.
Therefore, the effluent’ discharge from the permiittee's WWTP shall not cause violation of any of the followmg
conditrons not allowed in State waters as stated below purSugnt to Chapter 223 Artu:le 3):--

L Dlstmctly vrsible ﬂoatmg or settleable solids, suspended sohds scum, foam or oxly sllcks

- ADeposnts or sludge banks on the boitom; ' -

2 Odors mthevreimty of thie waters; o

Taste or odor that would adversely affect the deslgnated uses of the aﬁ'ected waters .

: ;iMatenals in concentratrons thiat are harmful hazardous or toxic to man, ammal or aquatic hfe, '
Drstmctly vnsible color; - ; : :

. Concentratnons ot‘ bactena that may lmpair or mterfere thh the deslgnated uses of ﬂie affected waters

PR '.w-qp e .o e

_processes as commonly employed; and -

" Aty other condition, including radiologlcal exposure whlch adversely alters the: mtegnty of the waters of the '
. State including wetlands; no’ ‘significant ddverse impact to the chemtcal, physlcal hydrologlc, or btologtcal '
components -of aquatic ecosystems shall be allowed. y e

14 The penmttee shall obtain approval for any’ penodrc drsposal of sewage sludge and/nr sohds generated by the ‘ -

~ “‘wastewater treatmient lagoons in conformanice with the requirementsof. "Appendix A; Part IT; Sectlon 5 ofthe’ penmt -
" . entitled."Removed Substances”. This' approval shall:be afforded ini accordance with the. provrsrons of Tltle 33
‘Series 2 oftheWVLegxslatwe Rules, accordmglyand40 CFRPait503 asapphcable

1S. AUnl s'otherwise authonzed ttnder Section A‘of thrs permit; any dlscharge ﬁ-om any pomt o r-than a permxtted
. treatment: outfall is expressly prohlbxteth _In the event there is a prohxbrted dtscharge from.a sewer conveyanice

system or treatment plant: bypass, the permxttee shail t'ollow the reportmg reqmrements contamed in. Appendtx A,
- PaitlV, Section2.
‘16. The permittee shall- be reqmred to test the sewage treatment plant's influent in orderto calculate the peroent (%)

removal efficiencies for BOD5 and TSS parameters contamed in Sectlon A.OOI of this- permlt. Inﬂuent sampling
reqmrements include the following:

a. Percent removal shall be defined as a- percentage expression of the removal efficiency across the wastewater
 treatment plant for a given pollutant parameter, as determined from the thirty day average. values of the influent
concenitrations to the facility and the thirty day ayerage effluent pollutant concentrations. Only mﬂuent and
:efﬂuent samples taken concurrently as specified below shall be used for reporting..

b 'Inﬂuent BODS5 and TSS samples shall be collected using the penmttee_ s established samplmg schedule at least
" ome tnneper month (I/month) for the wastewater treatment facihty e ‘
c ;The permittee shall collect representatrve BOD and TSS mﬂuent samples usmg then' establxshed samplmg
- .'procedures over an eight:(8) hour period. .
d.  “Influent BODS5 and TSS sampling s shall be performed over the same elght (8) hour time: penod as the eﬁluent
" - BODS5 and TSS' samphng '

Appendix B to Consent Decree | : Page 7
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. Seetion c Other Requirements

17 The samplmg and analysis reqmred herein, and as prescnbed in Section A.001 of this permit shall be conducted m
-~ . accordance with sample collection, preservation, and analytical procedures speciﬁed in 40 CFR Part 136.. The -~ -
.. permittee shall assure that the test procedures bemg utilized have an appropriate method detection level (MDL) for
- “'each parameter. Parameters shall be analyzed using the most sensitive methods and detection levels- commercially -
, avatlable and economically feasible with test procedureshaving MDLs: ‘below; or as close as possible to, the water
- uahtystandard for said parameters. Analytical test results obtained that are less than the MDL shallatthisnme be .
";v_; 'reported on the Discharge Monitoring Reports as less than the MDL (<MDL) Additionally; when calculating - :
" " averages of ‘analytical result values, thepemmeeshaﬂusetheacmﬂmalyncalresultwhenﬂxesemmlmaregrem.
..~ than or:equal to the MDL. Additionally, when calculating averages of analyncal result values, the permittee shall - -
.:{usezero(O)whenmeacntalanalyncalresultlslessﬂtantheMDL o ] 4 o

: .Eﬁluent momtonng for the followmg pollutants shall be conducted usmg the most sensitive methods and detecnon
“levels commercially available and economically feasible. The followmg methods are to be uséd-unlessthe. :
B .permrttee desires to use an EPA Approved Test Method with a listed lower. method detection level Regardless, itis
. recognized that detection levels can vary from analysis to analysis and that non-detect results at a dxﬁ'erent MDL for
‘the specrfied test method would not constitute.a penmt v1olatlon ‘ ;

'*«'_Pa:epm ) . - EPA uet:hod )!o . uot-.hod Det:.ation uvol (ug/l)
S ._copee:"uom S 200.8 S . 0.5 '
" . Laead, Total - - - 200.8 P "j . - 0,6
‘-z:l.nc, !.'oeal. o B 200 8 . Lo .18

L a. The analyucal test procedures, set forth in 40 CFR Part 136 prescnbes colorimetnc methods for certain® -

.. parameters;- The‘digestion process for the performanoe of total recoverable'is not sufficient for the autilization.
*iof d@ colorimetri¢ procedure. Therefore, colorimétric. procedures shall not be acceplable for the analysxs ot‘

L ._parmnetm prescn’bed as total recoverable o o

R Any "not detected (ND)" results by the pcrnnttee must be "ND" at the method detecnon lnmt (MDL) for the - f .

- 'test method used: forthatparameter ‘and must be reported s less than the: MDL uséd.. The permittee may not -

- . réport:the Tesult as zero, "ND", or report the result as: less than a minumum level (ML), reportmg Timit (RL), or . e

E pracneal quantttanon limit (PQL)..
Tl e When averaging values-of analyncal results for DMR: reportmg purposes for monthly aVerages, the pernnttee .
S »shonlduseactualanalyncalresultswhentheseresultsaregreaterthanorequaltotheMDLandshouldusezero o
- . {(0) when these results are less than the MDL. If all analytical results are sion-detect at'the MDL (<MDL), then
. “the: permrtteeshould use me actual MDL in- the calculatron for: averagmg andreport the result as less than. the
: ,average calculation. )

18 Over the: term of this perxmt, the permxttee is allowed one- (l)excursion of the maxxmum datly fecal coliform eﬂluent
limitation prescribed in Section A.001 (Final Requirements). The number of allowed excursions;is based upon one
“'(1) percent of the numiber of requlred self-momtonng cvents Uhhzanon of the excrn'sron allowance 18 condmoned
as follows.

a. Excursion allowances are afforded only to self- ~monitoring results and only when self- momtormg activities
assess comphance with the maximum daily effluent limitation by analysis of an individual grab sample. No
excursion allowance can be applied to analytical reésults obtained by representatives-of the Director in the
performance of their comphance assessment activities. -Additionally, representatives of the Director may. .-

_assess compliance with the maximum daily effluent hmrtatlon by collecnon and analysrs of an mdmdual grab
sample ' _

b. “The excursion allowance is contmgent upon the permxttee's prompt retum to comphance as. evrdenced by the '

“next requn'ed fecal cohform self-monitoring event.. o

c. 4 The result for which an excursron allowance is claimed shall be mcluded in the calculatlon of the 2 average
oo -monthly effluent value. -

A Should the excursion allowance be utilized by the permlttee, sald allowance must be reported as an attachment
to the stcharge Momtormg Report. This attachment should state that an excursion allowance was takenin -
-accordanice with:the conditions outlined above. The permittee shall maintain an on-site record of the excursion -
'allowance unhzed during the term of the permit. ‘ : :

Appendix B to Consent Decree Page 8
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Sectlon C- Other Requlrements

19 Aquatlc vegetatlon stich'as duckweed and/or algae shall not mhiblt the proper and normal biologlcal actrvitles of the .
. erated: lagoons t

‘ 20 The sewage lagoons shallbeproperlybermedanddramed soﬂlatsurface watermnoﬁ'shallnotenterthese lagoons .
_ 21 Avaxlable samplmg methods for total residual chlorine: (TRC)are currently not sensitive enough to conﬁrm

comphance with the permxt limitations imposed for the new treatment plant. Total residual chlorine: (TRC) samples_ e

: ;-shall be taken; preserved ‘and-analyzed in accordance with the latest edition of 40 CFR Part 136. Becase: the .
o ‘permrttee does riot operate.a certified wastewater: laboratory dt'the plant sité but still must comply withthe -
- ¥ instantaneous sample-type requirements, the permittee shall use an'EPA Approved Method with at least a-method -

7% detection’ level (MDL).of 0,100 mg/l. Any TRC samphng resultreported asless than the MDL;statedabove shall .
R _._be assumed to:confirm comphance for purposes of permit eomphance ‘Should a riiore: sensrtlve EPA. approved
. methiod beoome available.for field analysrs of TRC; the permittee shall perform TRC self: “monitoring in accordance al
. wrth thie new. method. If the new method is not sensitive enough to determme comphance with: speclﬁed TRC S
- limits; analytlcal resulis reportéd as "not detected" at the MDL of the new method will be deemed comphant for -
purposes of permit compliance.

22 The: permxttee shall continue to unplement a program to identify and ehmmate sourees ot' mﬂow and mﬁltratnon A .

wnttenprogx‘essreportshanbeprowdedonaqum'terlybasxs,asanattachmenttotheDrschargeMomtoringReport,v '.- .

:detailitig what has been; performed in relation to the implementation and accomplishments.of the inflow and

infiltration elimination: program. Failure of the permittee to comply ¥ with this requirement; “shiall result in’ subsequent S

admmlstratlve and/or legal actlon, as ‘may be necessary m order to: obtam the comphance sought herem. : :
3. T1 has’ T ¢ and. e needtoestabhshj?r-.
o '.nument water- quahty standards.: Therefore, the. Division shall nnpose efﬂuent samplmg for Total‘N:trogen and . -
. TotaLPhosphorm in order to assist in this analysis.- The. Division: Tecognizes there isniot an EPA 3]

approved method

B to.directly test for Total Nitrogen.. The Total Nitrogen value to.be reported on ‘the- permxttee’s Drseharge Momtorrng 5 i

o Repom (DMRs) shall be the sum of the followmg parameters, Total K_]eldahl Nn:rogen, Nxtrate and Nnnte

Appendix B to Consent Decree o Page 9
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- The herem-descn’bed actmty isto be extended, modlﬁed, added to, made, enlarged, aeqmred, constmeted or o

' mstalled, and-operated, used and mamtamed stnctly in-accordance with the terms and condrtlons of this. penmt, with . .

‘the plans and specifications submitted with Permit Apphcation No. WV0085359 ‘with the plan-of maintenafice and

- - method of operatnon theéreof submitted-with: ‘such apphcanon(s), and with any. apphcable niles:and regulatxons U :
x ’,promulgated by the Envnronmemal Quahty Boud and the Sectetary of the Depamnent of anronmental Protectlon o

ﬁFallure o comply wnth the terms and condmons of thls permxt, wnth the plans and speclﬁcauons submltted thh
Permit Application No. WV0085359 and with the plan of maintenance and method of operatlon thereof submitted © .
- with-such application(s) shall ‘constitute grounds for the revocation. or susperision of this permit ‘and the mvocatron of
“all the enforcement procedures set forth in Chapter 22 Artlcle ll or 15 ofthe Code of West Vlrglma.

This penmtrs msuedm aecardance wrtbthe provisions ofChapter22 Artxcle 11 and 12 and/or 15 ofthe Code of
West Vrrglma and is n'ansferable under the terms of Sectxon l 1 of Artlcle l L _ . ,

' ‘Appéndix Bto C_onsenf Decree | : Page 10
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Appendix A
L MANAGEMENT CONDITIONS:
1. DutymConp!y ' ' '
- a) - The permittee must comply with ali oond:ﬁons ot' this. petmit. Pérmit nonmplmnce eonsmutes a violation of the CWA and State Act andis .

grounds for enforcement action; for penmt modxﬁcetmn. revocauon and reissuance, suspension or revocanon, or for: demal of a penmt renewal

L application,

by - 'l’hepemilteeshallcomp!ywiﬂlallemueutstmdardsm'pmhibmonsembhsMunduSeehon307(n)oftheCWAfortmdcpollutamswiﬂm :

. i lheumepmwdedintheregulmonsd:atesmbﬁshﬂwsemdardsmpmmmmns, evennfthepemnhmnotyetbecnmodnﬁedtomwrpome :

the xequuement. )

L2 DutytoRupp!y
PR Ifﬂwpennmeewmhesweonumemactnvnyrenlamdbyﬂnspcmltnﬁcrﬂwexpmondmofﬂ:wpemn,thepcrmmeemustapplyforanewpermltat
leastlSOdayspnortoexpmuonofﬂlepemtt. L .
C 3. DutytoMlﬂgm.-
mepemmeshdlmmumonableswpsmmmmormmtmydlschugcmwo[aGmot'ﬂuspermit,whldlhasamwonablehknﬁhoodof
R adverselyaﬂ’ecnnghmnanhcalﬂnorﬂ:cenwomnent. . o ‘
‘4 Permit Actions . ' ’
Thispcrmumxybcnwdxﬁed,momdmdmmd,smpmdeimmdcdfmm Iheﬁlmgofazeqnestbyﬂ:epummeﬁxpumumodxﬁm
7.7 “revocation and reissuance, or revocation, oranot:ﬁeauonofplmnedchmgesormﬂclpmdmneomplmnw,dmnotsnymypumnwndiﬁm
5 Pmper:ynlghu
’ nﬂqumitdoesnmeonveymypmpmynglmofmysmtoranyexchaepmﬂege R )

-6 Slgnutory Requirements - :
Al applications, reports, or mfonnatlon submnmd to thc Duecmr shall be signed and eertiﬁed as requued in Tltle 47, Senes 10 Secﬁon 4.6 ofthe West

e Vuglmalzglslanvekula ) ' )
Trtnsfm R
: Thspemhisnmmfenwlemmypmmmptaﬂermﬁeetoﬂwmm ﬂnDlrwtormaqumrcnmdlﬁcanonorrevocaﬁonandreissumceofﬂle
pemﬁttochmgeﬂwnmeofﬂxepemu&emdmcotpom&smhodmreqmmnemsasmaybenemsuy - : o )

8. Duty to Provide Information

Thep«miueeshnllﬁmishwmebnm Mmammublewﬁedmmymm&mMﬁchﬂmemaqummemwmm _ S

g exutsformodlﬁnng.mohngmdmssumg.mpcndmg,orrevohngmspemﬁt,ortodetermmeoomphaneewnhﬁnspemﬁt. leepenmmuhallalso

ﬁ:mishmﬂwDirector nponrequcst,copiesofmwrdneqmredtobelmptbyﬂuspennm i

Otherlnfmmﬂon R '

Whmthcpcnnmeebeeomesawmthantfnﬂedmsubmﬁmyremtfactsmapmnnpplmﬁmorsubrnmdmoomctmformauonmapmmt
applicaﬁonormmympmtotheDum ntshallpmmptlysubm:tsuchfamorinfommm , L

‘lupection and Eiitry

a) S Enteruponmepeunmeespremmcsmwhlchaneﬂlumsommmtyismmmwhaenmmumbelmptmdmhcmdm“ofﬂw' -
by Haveaccessmoandeopyatmnlblchma nnyreoordsthatmustbekcptunderthecondxt:mof!hnspermﬁ; '
) 'Inspectatxeasonahletimcsanyﬁcdmes equipment (mcludmg momwnug mdmu'olequipment), practiees,orowmﬁom mgulatedor
:_'d), R Smpleormomtoratmsonablemna,fmﬁemosaofammgpemﬂwmphmmaso&memﬁmmdhyﬁw%%my

" subistanices orparamemmnnylocauon.
i PemitModl!luﬂon ’
Mpmutmsybemo&ﬁed,snspaﬂed,orxevolmdmwim!eormpa;tdmngmmmaceordmwxdxﬂxeprovmmofcwzz-ll-mofthe
*.Code of West Virginia. . ‘ ' ) ‘
lZ.WaterQnalIty g '
: Subjectm47WVCSR10.34a,theeﬂ1uentorcﬁluentswveredbythlspenmta'embeofsuchqmmysoasnottocmsevwlanonofspplwabkwmrquamy
standards.

. 13. Outlet. Markers '
A permanent marker at the establishment shall be poswd in accordance wuh 'l‘ntle 47 Series 11, Scction 9 of the West Virginia Leg:slatwe Rules. .

14, Liabilmes )
a) Any person who violates a permit condition implementing sections 301 302, 306, 307, 308 318, or 405 of the Clean Water Act is subjectto a

civil penalty not to exceed $25,000 per day of such violation. Any, personwho willfully or negligently violates permit conditions
implementing sections 301, 302, 306, 307, 3080r4050t‘me01mWﬁerActlssnbjectwaﬁneofnotl«sﬂmsz,SOOnGrmmthanSZSOOOper

day of violation, or by imprisonmient for not more than 1 year, or both.

b) - Any person who falsifies; tampers with, or knowingly mndmmmemmMg device or method requued tobemmntmned under
) this permit shall, upon conv:cﬁon, be pumshedby afine ofnotmore than SlO 000 perviolauon. or by imprisonnmn for not more thanz
years; or by both.
€) Anypmmwholmawmglymakmmyfalsesmment, mpresenmﬁmoreeﬁcahonmmymeordoroﬁ:erdocumeﬂsublnmdoneqwedw

- be maintained under this; ‘permit, including monitoring reports or. reports of compliance or.nonconipliance shall, uponconvxcuon,bepmished
S byaﬁneot‘notmmﬂmS!OOOOperviolatxon,orbymprismmfornntmmﬂnﬂmorbybom
d) - Nothing in 114 a), b), and-c) shall be consl:md to llmit or prohﬂnt any other amhority the Dmecmr may have under lhe State Water. Poliuhon

. Control Act, Chaptzr 22, Arhcle 11,

Appehditho Consent Decree . ‘Page 11
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IL -OPERA‘HON AND MAINTENANCE:

zl. ProperOpmﬂon and Maintenance '
. Thepemimeshnllatmtmesmmmdmmumanfacﬂm&smdsysmoftem:ntmdconud(mdrelmdwmances)wmchm
‘ ‘.;mstalbdorusedbyﬂxepemmeewachmcoompﬁmcewnﬂ:mceondmofﬂuspenmt Proper operation and maintenance also includes adequate
. Iaboratory controls, and appropriate quality. assurance procedures. Unlessoﬂ!erwucmquuedbyFederalorSmlaw,ﬂusprovisionrequircsmeopcmm
';.ofback-npmmdwyfmlltwsorslmﬂarsymmswhwhmmstallcdhythcpcmumeonlywhenmeopemuomsnemsatytoachieveeomplmcewiﬂlﬁle
. ,eondiﬁonsofﬂlepemltl?ordomcsticwastshem:mﬁcilmes,wmemmentopmtomaselassiﬁedbytheWVBumuofPubthealthuws ‘W: Va.
© 7+ -Code/Chapter 16-1, will be required exeeptthatmclrcmnstanceswhmﬂledomwﬂcwastcMnentfacllityisteceivingmytypeofmdumalwasw, the
L _Dimc&ormayrequncnmotehxgmyshiledopm ' ] _ o ‘

" "2 Nedd to'Hili or Reduée Activity: Not a Defenise ‘ a ' ' ) '
v : Itsha!lnotbeadefenscforapermmemmenfowemaummﬂlatuwmﬂdhmbeennmsuytolnltormdmﬂ:epermmdacﬁvxtyinorderm
uuintainemnphancewiﬂ:ﬂweondxﬁmofﬂwpexmm " ) ) o ‘

.a')'., " Definitions ' o ' 3 ‘

L [ ¢ IS "Bypms mmmemmnmdmvmionofmmﬁommymofammntﬁcﬂity;md :

(2) - .."Severe property damage” means substantial physical demsge to property, dmagelomoneannentfacllmuwmdnmmmemto

~© . become inoperable, orsubsmntialmdpmmentlmofnannalmomceswluchcmteasmblybempectedtooccmmmcabsmoe
- of a bypass.’ Sevmpmpenydamngedoesnotmemeeonmnlclosseausedbydelaysinpmducum

b ,Bypassnotexoeedinghmmnons ThcpcnnMemnyallowanybypasstoocawwhlchdoﬁnotcausccfﬂuentlumtanomtobemweded.but
I mlyxfhdwkf«mﬁdmammmwwmeﬂiqmm Mebypassesmmtsubjeatomepmmonofnsc)mdnzd)of
.o thispermit. - -
.8 Q) -Ifthepemliueelmowsmadvmceofmeneedforabypass,xtshdlsubmupmrnonoe,ifpossibleatlemtcn(w)dayxbefmﬂle
' .. dateofthe bypass; - -
S @ '.‘Xfﬂwpeﬂnlfﬁwdmmthwwmadmuofﬂmneedforbypm nnﬁotshallbesubmnmdasmquuedmwz.b)oftmspmnm :
C, d): .o .+ . Prohibition of bypass:

¢ ) S ‘Bypassispmﬁuedmﬂymﬂtefolbwingmdiﬁom,mdﬁebmmmaymhmfommtacnmagamstapﬂmmefora

. -A(A) ,,Bypasswasunavoldabletopmaulmoﬂife pmomlmjmy orscvcrepmpatydmmge AN
® 4'1'11erewerenofeasiblealwtnativesmﬂ\ebypass sunhasmeuseofmdinrymaunemfacmucs,mnhonofunmd .
..t - wastes, or maintenarice during noririal peiiods of equipment downfime: ﬂﬁseondmonismtsutisﬂedifadequatebachlp
' v«oquipmuutshouldhavebmhsﬂldmﬂwewmofmonnblemgimnng;udgmmwpmmtabypmwmm
) R vocmnadduﬁngnmmdpuiodsofeqmpmemdow:ﬁmeormvmmmnmmee,md o ‘ B
R _'(C) . The permitteé submitted notices as required undér 11.3.) of this pemiit.. -
@ _‘meDuemmay@pmemanuaprypess mmmmmmwmmmmuwﬂmﬂn
DO threeeondxtlonsllswdmll.3d.(l)ofthlspenmt. o T . :

) ‘Deﬁnmon. "'Upset" meansanexoepﬁmal mcidmtmwhxchthem:sunmtlmal andtempomrynoneomplimee wnmtechnology-based permit o
:'»‘mmmmmwmwmmkmxofmmmm Anupsetdoesnotmcludenoncomplimcebﬂmencnt S
) : ,'MQWW,WMWMWMMWW lackofmvenﬂvemamtenmee;‘o‘r
" - :cateless orimproper operation, . -

L) " Effect of an.upset. Anupsetconsumesanaﬁirmaﬁvedefensemmmmbmughtfornonoomplmmemﬂxsuch technolngybasedpmmt
. -~ effluent limitation if the requireinents of 11.4.¢) are met. Nodmmmonmadedumgadmm:sﬁaﬁvemewofclamﬂutmwmphanw
: . waseauscdbyupsctmdbefomanacﬁonfornoneomplimwe,:sﬁnaladrnmmaﬁve action subject to judicial review. -
Ce) -, Conditions necessary for a-defnonstration of upset.’ Apennmoewbowuhestoestabhshﬂleaﬂixmanvedefenseofupsetshalldemonsm
. mmmusxmmmmm,wmmmwmm
(1) . Anupsetoccurred and that the permittee can identify the caise(s) of the upset; ‘
(v * The permitted facility was at the time being properly operated;

3 Thepenmmesubmmednoueeoftheupsetasreqmredmwzb)ofdllspenmt.
@ The pemiittee complied with any remedial measures required under 1.3, of this permit.

‘ d) Burden of proof. In any enforcment proceedmg the pcrmuttec ‘secking to estabhsh the occurrence of an upset has the burden of proof.

5. ReuuvedSnbstmces
Where reimoved substanmmnotothcmxsecovmdbyﬂwtenns andcondmonsofﬂnspetmltoroﬂlctexxshngpemutbyﬂleDlrector any solids, sludges,
.,.f.ﬁlterbackwashorotherpollutann(mnovedmthecomseoflreamentorcowolofwaswmrs)andwhlchmmbndedfordnsposalwnmmthesme, L
'«shallbednspndcdofonlymammmerandatasnesubjectmthcappmvalbyﬂleDmtot lfsuwhsubshnecsarem&endedfordisposaloutsndetletateorfor
u_._»rcuse,l.c asamawmlusedformalungmothcrproduct,whlchinlumhasanoﬂxeruse,thepetmtttecshallnohfyﬂmDmctormwnhngofthcpmposed :
,dlsposaloruseofwchsubslanws,theidenmyofﬂwprospectwedlsposcrornsers,mdmemdwmmofdmpwdmmmwmm d

Appendix B to Consent Decree ‘ Pége 12
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Ol MONITORING AND REPORTING

i Repruentnﬁve Sunpllng ‘ ' )
ST Samples and measurements mlwn formcpulposc ofmcmtoringshall be repmentanve ofthe momtored actmty

-". ‘ ;‘2. R?porﬁng

) . Pmmeshdlsubmmmdmgwﬂwmclosedfomm,abmhugeMommngepm(Dm)mdmanngintermsofooncentranon,md/or
o mimtitus,mevduuoftbeembmlePmAmdyucﬂlydwmmdmbemﬂpreﬂ!wm(s) Dhmsuhmksimsha!lbemade
..+ inaccordance with the terms contained in Section C of this permit, <
.b) . - Entérrepoited average and maximum values under "Quantity” and” Conoemranon" mdlcmutupecnﬁedforeadlpmeter asapptopnatc Co
ey ~wwmwwmmmwmmmmmmlmmmﬁ (i.c.; nuinber exceeding). -
Y| B Specifyﬁ'equencyofmalysisforeachpmm-nmnberofmalyses/speclﬁedpeﬁod(eg.ﬂ/monﬂnseqmvnlcmto3analysesperfonned :
L evayca!endwmomh) lfconnnuous elmr"Cont. Theﬁequmcylisﬁedonfotmatuﬂlemmnnumreqmé. - ‘
- 3. Testl’roeedum 3 . ' ' ' .
. smusmummwmmmmwmmmmemmmomcmmm unhuotheﬂmtmdureshavebeenspcc:ﬁed :
elsewhemmtluspennit. N

4, Recording of Resuls.
o " For each measurément or snmple taken pursuant to the permit, the peunmee shall record the followmg information.

) : Tllcdab,exactplace,andumeofsamphngormcasumm
.b) ‘The date(s) analyses were performied;
©). . .Theindjvidial(s) who performed the sampling or mumemgm;

d .- Theindividw(s)whop«fomedﬂwmdyses,ifacommclallabomysused,mememdaddressofﬂwhbmy
. ) -. .. The analytical techniqués or methods used; and. . R :
N ; B ,,"l'heresultsofsuchana!ysu InfomatlonnotrequuedbytheDMRfonnunotmbcmbmmdtomBagcncy,MlsmbereMnedasrequmd :

: 5 Addlﬁonal Monmﬂngbyremlm : : ‘ ; :

‘ ;»It‘thspennimenuxﬂmmypoﬂmuatanymonﬁomgpomtspeclﬁedmﬂmpemutmmﬁequmﬂyﬂmreq\medbymispermnt,usingappmvedm
’ ‘*pmee(hmomﬂ:masspeclﬁedklﬂuspennitdiemmnofﬂnismomwnngshallbeﬁIcluMmmeeﬂculaﬁmandrepmﬂnzofthewmbmmdmthe =
ngsehargeMcmwngepatFom. Siich increased frequency shall also be indicated; Calculaﬁonsﬁ)rallﬁmimﬂomwhidluqmavawngof S
mmmmshﬂluﬂliummthmeﬁcmemmﬂessoﬁmmspeclﬁedinmcpﬁmm won L B ] .

; .""mepumimevshmmnmrdsofmmonimﬁnginmrmdmincludlngalleahbmionandmamwnancereoordsanddl ongmalclmreeotdmgsfor L
"conﬁmommonmorhg mmaﬁon,eopmofdlrcmrewndbyﬂmpemn,udreeordsofdldﬁusedbcompletsﬁwapphcahonforthepermﬁ,;ﬁ;*
f.'forapenodofallcastdu’ee@)yemﬁnmﬂwdateofﬁaesample,measmment,mportorapphcanon. Thmpenodmaybeexten&dbquuestof!he -

V'Dnecmatnnyhmz Ve . . . : Ry : -

7. l)eﬁniﬂolx Doy ' ' %
. a) :a"bmlydmhuge"uu&edwdm&awﬂmmxﬁduﬁnga&uﬂmdaymwﬁﬁnmmmmmm
* the.calendar day. for purposés of sampling. Forpoﬂuhnlanﬂllmumonscxpmsedmunmofmm,dndaﬂydudmgenscalmdmdasﬁn ‘
"mtnlmassofﬂwpollnmntdzschmdomtheday Fmpoﬂuﬂnmwiﬂnlhuhﬁmexpmssedmmhcrmnofmeasmmmmedmlydkchm RN
S -is calculated:as the. Wmmmmentofﬂwpoﬂumweﬂhcday
B ) ‘_”Avmgemonﬂﬂydmchmelmmon"meansﬂ\ohlghestalluwablenverageofdmlyduch-gesomaeﬂendarmonm,ealwmasthesum S
_ ofalldnlyd:schmmmmeddwmgaedendummﬂhdwmdbyhmmbwofdaﬂymmmddmngﬂmmm o
) :'Mmmumdailydisdmgehnﬂmﬁm"mmﬁehlglmnaﬂowabledaﬂydiscw
d). “"Composite Sample” is a combination of individual samples obtained at regular intervals over a time penod. Enher the volume of each
T mdiwdualsampleispmpomonaltodnsdmgeﬂowmorﬁwmplingmmd(forconsMVolwuemplw)tsptopaﬁonalmmeﬂowtms
over the time period used to produce the composite. . The maximum time penodbetweenmdmdual samples shall be two hours. -
e "Grab Sample” is an individual sample collected in less than 15 minutes. .
f) "is" = immersion stabilization - a calibrated device is immersed in the effluent stream untll the readlngls stabllmd.
4] ‘The "daily average témperature” means the arilhmeucavengeoﬂcmperatmmeasurementsmadconmhwrlybasns,orthemmvalueplotof
memordofacouumxomm!edﬁempetmmdmgmmmeﬂnrdunngaedcnda-m«dtmgﬂwoperanngmonm:fﬂm
-are of shorter duration.
h) The "daily maximum temperature” means the hlghestmﬂmenc wcrags of the tcmpcm obsmedformymo(Z)eomemnvehoursdunng
L aﬂMmdw,m@nngﬂwommgdayifﬂowsmofshmdMon _
iy . Thé "monthly average fecal coliform" bactenansﬂ:egeomeﬁcavmgeofallsamplescoﬂecteddwhgﬂzemonm : E '
) ' '~"Memmd!~'bw"mmmymﬁndothuidvdumemmmmmmwyofwmhhasbmmomlydmm mengmeermg .
"+ - practics, of-which arelationship to absolute volume has been obtaified: .
SR "Bstimate"meansmbebasedonatechniealevaluauonoftheswceseonuibunngbdndlschugemcludingbsnnotlunitcdtopump
D Won-cmtaetcoohngwmcﬂ'memwﬂwwmﬂlatsconmmdmahak-ﬁeesymie nooontactwuthmygm, llqmd,orsolldoﬂlerthanﬂle. :
. '«eontmnetfortmnsport;thewdushaﬂhavemnetpoundageaddxﬁonofmypoﬂu&amwernﬁdmwmlevds,exclusweofappmedmﬁ-

’ foullng agents
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IV. OTHER REPORTING

Rq)orling Spills nﬂ Accldenul Discharges .
. Nothingmﬂuspeumtsha!lbemmdmpmhmwmmmofmyhgalmmwmbweﬂwmmﬁommymmibﬂm,habilinesor
- penalties established pursuant to Title 47, Series 11, SccuonzofﬂmeVmaugmlachRulmpmulmd pursuantto Chiapter 22, Article 11."
AﬂnchedxsaoopyoftheWestVuginiaSpillAlmSystcmt‘orusemcomplymgw:ﬂnTitleW Senesll smnzofmcuglslnﬁvennesasmeypmn
toﬂlercporungofspnﬂsmdacmdznmldlscharm ‘ .

2. Immedlatechorﬂng - '
a) - 'I’hepemimeshallmponmynonmmpllmcewmchmnyendmgerhca!morﬂleenvuommnmdm aﬁubecommgawmoftbe
4;'-cmmmwubyusmgthaAmcy'sdesimdspﬂlnlmlelmbmenumber Awnaenmhnmsionslmnbepwvidedwith-ﬁve(ﬂdmof .
*»  -thetime the permittee becomes aware of tiie circumstances. mmmmMmmnadwmpuonofﬁwmmphmcemdm .
S "mse.ﬂlepmodofnomomplmcc,mcludhgexwdmesandnmu,audwmenoncompllaneehasmtbmcommd.theanﬁcipmdﬁmeitis L
';"'expemdtoconﬁnue andstcpsmlnenorplaunedtoreduee,clhinm,andpmVentrecmrenoeofﬂxenoneomphanee. - _ -
b) - ,.Thet‘ollowmgsha!lalsobﬂepomdmmedmly' ’
RN ¢ ) 3 Anymmticﬁ)uedbypaswhlchexcwdsmyemmlmiumninﬂwpemk,
@ ¢+ Anylupset which-exceéds any effiuent limitation in the permit; atid : :
<) VnolmonofnmmmumdailydnsclmgeHmntatwnfumyofﬂnpollutmmhsmdbyﬂnmctmhmepemitmbcnpomd
) ‘ iminediately.” mustsbﬂlincludcmywzdcpoﬂm«hmdoussubsm ounypollmwec:ﬁcaﬂy:dmﬁﬁedasﬂw
‘ mcthodmeomﬂatoxicpoﬂutmmrhawdomsubmu ’
0 mbmumaywuvemewmmrepononacue-by-cuebasisifﬂwmdrcpmhasbeenreeewedmaeoordancemﬂltﬁeabove

d) Complmnee witlnhe requmcnts of IV.2 of this secuon, shall not rcheve aperson ofeomplmnee with Title: 47 Smes 11, Section 2.
Reportmg Requlremm - '

Plamedchmges I‘hepermiﬂeeshaﬂglvenoﬁoetomebiteﬂorofmyplmnedphysiealalmonsouddmonstoﬂlepetmmedﬁcilnywhwh
. f‘mayaﬂ‘ectﬂlenammorquamtyofﬂwdlsclwge ‘Notice is required when; - - -
(l) Themmﬁmoraddsﬁonwapermmdfacﬂnymaymeetmeafthemmaﬁ:rdmmmmgwhemuafacdnyuanewmm a
. * Section 13.7.b of Series 10, Title 47, 0 .
e (2); » Thcaltmﬁonoudduhmemﬂdsigniﬁmﬂyctmgeﬂwnmormumﬂnqumtyofpolluumsduchuged.'lmsmuﬁuuon

apphutopoﬂutamswhlch msub;eamiﬁertoeﬂiuenthmﬁaﬁm mthepermit. nononm:ﬁcauonreqummem underIV.z ofthis .

-section.:

b) ‘ AnﬁcipMnoncomphm Thcpetmiﬂeshaﬂpvcadvmmhoemﬂwnmcﬁorofmyplmedchmgesmﬂwpunuuedfwﬁtyormmy _,;‘ .

e »whmhmaymultmmmomplimcewiﬂnpermn irements.. -
L) - "Inaddiﬁonmﬂwabovcrepotﬂngrequkemem aﬂwdsungmmufmmgmmmeremLmdsﬂwMMdmchugesmustmnfytthﬂorm -
Lo wriungusoonuﬂwykmworhmmmbelieve 2
' '() ﬂmmyacuvnyhasoccmedmwﬂlomwhichwmﬂdmultinthedmchm onammﬂcorﬁequentbasls,ormyﬁoxlq :
) 'pollutamwhlchlsnotllmnedmthepmmt,lfthudischugemllexmdmehiglwstofﬂncfoibwmg muﬁcationlevels"‘
(A} - Orehundred micrograms per liter (100 ug/l); _
oo® Nohmdmdmlcmgrmper!mr(m()uw)forwolemandacrymue,ﬁvehmdredmmogmmsperhwr(sooug/l) .
R ‘forZMmMphemLmdforZ-methyMG-dmmopthandonemngmwlm(lmg/l)ﬁ)nnhmony'
(C)" L 'Fm(S)umesthcmmmumeoncenuaﬁonvaluemdformtponmmthepermunpphcnmnmmdmoemﬂn
. .Section'4.4:b.9 of Series10, Titled47. * - _ i
— (D) ThclcvelcmbﬁshedbydeandmcemtheeuonGSgofScmslo T'nle47 . .
2 - 'l‘hatmyacﬁvityhasoccumdorwmomwmchwouldmultmmydnscharga(onanon-muuneormﬁeqmbasts)ofamxxc .
: : ‘wlnchisnotltmwdmthepenmt,lfdmdlsclmgewillexceedﬂwhlghmofmefoﬂowmg noﬁﬁcauonlevels" : L
A Five hundred micrograms per liter (500 vg/); B _
B) Onemﬂlimpermer(lmgﬂ)form:nony'
(C) - Ten (10) times the maximum concentration value reported fonhat pollumntmthc penmtappllcauon in mﬂaneewnm
"Section 4.4.b.7 of Series 10, Title 47;
D 'ThclevelwmblwhcdhyﬂmemrmmdmwxﬂlSemon63gofSerles10 Title 47.

3 . Thattkeyhavebegmorcxpectmbegmtouseormmummasmmtennedlateorﬁna!pmdnctorby-pmductofmymc
pollutant which was not reported in the permit application under Section 4.4.b.9 of Series 10, Title 47 and which will result in the
discharge on a routine or frequent basis of that toxic pollutant at levels whnch exceed five times the detection limit for that poliutant
under d@pproved analytical procedure.

@) Tlmmethebegmorexpeambegmwusemmmmmusmmtmmdmmﬁndpmmmbypmdnctofanytoxsc

: ~pollutant which was.not reported in the permit application under Section 4.4.b.9 of Serics 10, Title 47 and which will result in thie
dlschargeonanm-rouuneotmﬁequembaslsofﬂmtoxxcpollumtatlevelswhlchexowdwnﬁmesmedewctionlumtforthat '
‘ pollmtmderappmvedmalyﬁwl pmdure o

4 Otller Noncompllalee o ' ' ‘ :
: “The permittee shall feport all mstanm of noncomplmoe not ieported under the above paragraphs at the time. momtonng repons are submnued The
“reports shall contnin the information lmgd inIV.2.a). Should olher applicable noncompllmce reporting be requued, these terms and oondmons w:ll be

fomdinSecﬂonCofﬂnspumm

Appendix B to Consent Decree ', | Page 14



TR e PSR
R B N R A AR

yauouyy| .

™ punog 1892
:oue.._z ejuowy
-4 (V-TIN) 01900

qei9|.

o vl

vinf

, VN]

v

B.a&_ _

W4 (v-IN)-00400

punoy seax| |

a!w,

. fuoorsiug)

CIUN

.

- a._E:nEon_
an| e

e&&om_

. <.....E (v s50¥2

 punot o

poemoeg|

waased|

VN

. ‘ sz,.

|

B .|

VIN

’ a_E: gE_E_

ass%m_

- punoy jeaa

_¢>oEm¢ *.wgowvousnw:m :

! 0...!6 LL0I8

paiemores)|

Yuouy)

weased

VN

wN|

. ViN|

YN

B z.s_._a.eon_“.

Ea%m_..“,

N pUNOY Jeax
- reAoway % ‘008

<..._m O+ ) 01018|

dwoo ygf

- uoup|

1 ..E.E.,

VN

" Kmeg 8:_

s 0w | kegma]

Arpuopy Bay

_z_s:asom..

4 I

uuuo%m_ i

v (vWN)-06500

28¢ £
wusom papuedsns [€10).

duseo sy g|

= WN - H

B

" Anguon Bay |-

Seaam_...

.- WM (87 TW) 01€00

_ ... ‘punodJesi
oBeq 0z fea-s ‘o8

m:o:_..u.c.oo_ i

.n_e_,.:_gam..

Case 3:09-cv-00855 Document 62 Filed 01/12/12 Page 76 of 83 PagelD #: 828

weyd nig J0 s..ucao c_.

Puncy teep

punoy rea)
‘suonejuIr] [euly

282 QM

Page 15

Appendix B to Cbnéent Decree



| v

N

dwoo 1y g}

puouyf

L

o060 WM

Y/N|

&E.:_Eon_

3_83__“

- punoyseaAl
| Oigeiacoay oL duz|
- .,<¢umA<.._.svv8«a.

_dwoo sy g|

. ywouygf

YN

o

__2s000}

o gzooof: - v

V/N

sy yuiegf:

© punoyieap
S1qeISACOBY (€101 ‘PES]
VA (VT pLLLO

duioo 1y g

_tpuouyy |

. moo}

- hpiopy By |

wm|

VIN

2_5.... g::&..... .

usa%m_ .

Ve .2..._5 61440

qes9|

_ Yeawf

1o - 190°0)

_.aq.,._.,... e

. VIN

&E.;.Eon___

VN

Beanx_

- npEeM [R0L,"2UBOND

- PUROY JESA

<.n_¢ ?...-Ev omcom

dwioo sij g|

" sapenby}

SwmN: | Awowdy]

Lo f.s:ez

z..oax,..._ v

~owm|

VIN

m._E_._ ss_on__

u%o%m_

._.E:ox smaj.

. {0, ‘snioydsoijd

souenbyy|

VN

’ m«_..s._ «__Eon_ .

Case 3:09-cv-00855 Document 62 Filed 01/12/12 Page 77 of 83 PagelD #: 829

payodsy}

) m..._m A<..._5v §9900|

 punoy ieax

(N se) o), ‘vaBoniN

. v::om Jes)

, m.a_ﬁ_e.._ leud.

Ve e .w,”_,_..Sz_emskwm;.u_omkﬁm..,_

. Z8VZOUM

~ Page 16

Appendix B to Consent‘ Decree



Case 3:09-cv-00855 Document 62 Filed 01/12/12 Page 78 of 83 PagelD #: 830

, EMERGENCY RESPONSE SPILL ALERT SYSTEM =~
- WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION

REQUIREMENTS

. Title 47 Senes 11, Section 2 of the West Virginia Legislative Rules, Envrronmental Protectron, Water B ‘ o
Resources - Waste Management, Eﬁ‘ectrve July 1, 1994 ‘ , ‘ o

- ‘RESPONSIBILITY FORREPORTING: .
o Each and: every persont who may catise or be responsible for any spﬂl or accrdental drscharge 'of pollutants
into the: waters of the State shall give immediate notification fo:the Division of Water arid Waste Mandgement's

' *. Emergency Notification Nuinber, 1-800-642:3074. - Such notification shall set forth insofér as possible:and as soon.

s 'thereaﬁer as pracncal the time and place of such sprll or. drscharge, typeor types: aud quantlty or quanntles of the
- matenal ot materials therem, action or actions taken to stop ‘such-spill or drscharge and 10 minimize the pollutrng
’"-.eﬁ'ect thereof the measure ot measures. taken or. to be taken m order to. prevent a recmrence of any such spill or .'. o

: '?"thhrs ‘also’ applies to sprlls to the waters of the State resultmg from accrdents to common camers b}' hrghway, rail and.
o water . AR '

It shall be the responsibthty of each industrial establishment or other entrty drschargmg dn'ectly to'a stream
to have available thé followmg information pertaining to those substances that dre employed or handled in its
: operatton in suﬁcrently large amounts as to constitute & hazard in case of an accrdental sprll or drscharge intoa

: ‘pubhc stream: °

. ‘;(1) Potennal thtcity rnwaterto man, animals and aquatic hfe, , '_ L o :
- -1(2) Details on:analytical procedures for the. quantrtatrve ‘estimation of such substances if water and N
@) Suggestrons on safeguards or other precauttonary measures to. nullify the toxrc eﬁ'ects ofa substanee ohce it has s
,gottenrntoastream. L v N : S , .

CA V Farlure to furmsh such tnformatron as requrred by Section 14 Artrcle i1, Chapter22 Code of West
Vu'grma may-be pumshable under Sectton 24, Artrcle ll Chapter 22 and/or Sectron 22, Artrcle 11 Chapter 22

o 'CodeofWestVirnga.

It shall be the: responsrbrllty of any person who causes or contnbutes in any way to the sprll or accrdental

- drscharge ofany pollutant or pollutants into State waters to 1mmed1ately take ¢ any and all. measures necessary to-
" . contain such spill or dlscharge It shall further be the: responsibility.of such person 'to take any and-all measures

o necessary to clean-up, remove and otherwise render such sprll or dlscharge harmless to. thc waters of the State

S When the Du-ector determmes it necessary for the eﬂ‘ecnve contamment and abatement of sprlls and
a accrdental drscharges, the Director may require the person.or persons responsible for such sprll or dlscharge to
. ‘momtor affected waters in a manner prescribed by the. Director- untrl the possibrhty of any adverse effect on the

waters of the State no longer exrsts ' , . ]

JVOLUNTARY REPORT]N G BY LAW. OFFICERS, U. S. COAST GUARD, LOCK MASTERS AND
OTHERS: ‘

In cases involving river and highway accidents where the responsible party may. or may not be available to
report the mcrdent, law officers, U. S. Coast Guard, Lock Masters and other mterested person(s) should make the

report

WHO TO CONTACT
: Notrfy the followmg number' 1-800-642-3074
W : = ' ‘ R
-'Source. of spill or discharge ' - . = Personnel at the scene © -
- Location of incident -~ . - Actrons initiated ’
- Time of incident -~ . —_— ShrpperlManufacturer 1dent1ﬁcatron :
- Material: spilled or- drscharged - Railcar/Truck identification number

- Amount spllled or.discharged - Contamertype
- Toxicity of; matertal spilled or discharged o

Appendix B to Consent Decree ' Page 17
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" WV/NPDES Permit No.: WV0085359
',NoTI;c:E-'To PERMITTEES :

e The 1999 regular session of the West Vu'guua legislature revxsed the Water Pollutxon Conlrol Act," R
: Chapter 22, Article 11, Section: 10 of the Code of West Virginia relating to fees assocrated Wit petmm -
. - This séction of the Code- Tequires. all'holders of a State water pollution control. permnt ora: natlonal

. pollumnt discharge elimination' system pérmit to be-assessed an annual penmt fee, based uport rules :

. promulgated by the- Secrelary of the’ Department of Envn'onmental Protection. : The Secretary has

S ‘promulgated-a final rule:in: accordance with the: codé revision to this effect snd these ryles weie: eﬁ‘ectrve -

R May 4,2000. The rules establish an annual permit fee based upon the relative potet

ial to: degmde the -~

- ‘waters of the State which, in most instances, relate to volume of discharge: Howevér, for sewage: faclhtres, . e

the énnual permit fée is based upon the number of customers served by the facility. You may conitact the -
Seeretary of State's’ Ofﬁce, State Capitol Building, Charleston, WV 25305, to obtain a:copy of therules: - - .
" The reference is Title 47, Legrslatrve ‘Rules, Department of Environmental Proteetxen, Drvrsron of Water o

f » Resources, Senes 26 Water- Pollutlon Control Perm1t Fee Schedules

o : Based upon the volume of dlscharge for whlch your faclllty is currently penmtted the number of
g ‘,.customers served by your, facrhty or for thie category you fall within, pursuant to:Section 7: of Title 47

B ‘Seties 26, your aniual permit fee/is $100.00. This fee'is due nolater than the ariniversary date’ ofpernut o

E ':v_';"_effect.

P .‘1ssuaneemeachyearofthetemofthepenmtormthecaseofcoverageunderageneralpermrt,the feeis - D
- dueno laterﬁnanﬂxeannwersa!ydateofyourcoverageunderﬂregeneralpermlt. Youwrllbeinvnleedby}"f S

0 thisi ‘agency:at the appropriate tiine for:the fee. Failure to submit the annvisl fee withiin niriety(90) days
- ofthe:due date. wrll renderyour permrt vord upon the date you are marled a cernﬁed wntten notlce to that

_Appenditho Consent Deéree L . ~ Page 18 '
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RIGHT OF APPEAL

4 Notlce is: hereby glven of your rlght to appeal the terms and condmons - 'f‘j_ . | o
4of tlus permxt which you are. aggneved by to the Envn'onmental Quahty Boardl e

‘by ﬁlmg a NOTICE OF APPEAL on the form. prescnbed by such:Board for
- - this. purpose, with the Board, in accordance with:the ) provisions of Sectlon 21,
~ " Article 11, Chapter 22 of the Code of West Vn'glma wnthm thlrty (30) days

| ‘- , after the ‘.date‘of recelpt of the above permnt

' Ap-pehdix Bto Consent Dec:'iree' o Page 19
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Appendix C: Capital Improvement Plan Schedule

1. Pump Station Operation. Fort Gay shall complete the improvements required in

Paragraph 23.a of the Consent Decree by the deadlines indicated:

A.  Tier I Pump Stations:

Pump Station
Orchard Street Pump Station
Cedar Heights A Pump Station
Cedar Heights B Pump Station
Route 37 Pump Station

B.  Tier II Pump Stations:

Pump Station
Bridgemart Pump Station
Cass Street A Pump Station
Cass Street B Pump Station
Cass Street C Pump Station
Apperson Street Pump Station

Deadline

Deadline

2. Electrical Backup. Fort Gay shall complete the improvements required in Paragraph

23.d of the Consent Decree by

3. Security. Fort Gay shall complete the improvements required in Paragraph 23.e of

the Consent Decree by:

A.  Tier I Pump Stations:

Pump Station
Orchard Street Pump Station
Cedar Heights A Pump Station
Cedar Heights B Pump Station
Route 37 Pump Station

Deadline
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B.  Tier Il Pump Stations:

Pump Station Deadline
Bridgemart Pump Station

Cass Street A Pump Station

Cass Street B Pump Station

Cass Street C Pump Station

Apperson Street Pump Station

4. Flow Monitoring, Metering, and Recording Requirements. Fort Gay shall complete

the improvements required in Paragraph 23.f of the Consent Decree by

C-2



