Additiona information on the types of farm production and waste management practicesis
provided in the Development Document.

VIlI.  What Changesto the NPDES CAFO Regulations Are Being Proposed?

A. Summary of Proposed NPDES Regulations

EPA is co-proposing, for public comment, two dternative ways to structure the NPDES
regulation for defining which AFOs are CAFOs. Both structures represent sgnificant improvements to
the exiting regulation and offer increased environmenta protection. Thefirgt dternative proposd isa
“two-tier structure,” and the second is a“three-tier structure.” Owners or operators of dl facilities that
are defined as CAFOsin today’ s proposal, under either dternative, would be required to apply for an
NPDES permit.

In the first co-proposed dternative, EPA is proposing to replace the current three-tier structure
in 40 CFR 122.23 with atwo-tier structure. See proposed §8122.23(a)(3) for the two-tier structure,
included at the end of this preamble. All AFOswith 500 or more animal units would be defined as
CAFOs, and those with fewer than 500 anima units would be CAFOs only if they are designated as
such by EPA or the State NPDES permit authority.

In the second co-proposed alternative, EPA is proposing to retain the current three-tier
gructure. All AFOswith 1,000 or more anima units would be defined as CAFOs, and those with less
than 300 animals units would be CAFOs only if they are designated by EPA or the State NPDES
permit authority. Those with 300 to 1,000 anima units would be CAFOsiif they meet one or more of
severd specific conditions, and today’ s proposd would revise the existing conditions. These facilities
could also be designated as CAFOsiif they are found to be significant contributors of pollutants to
waters of the United States. Further, al AFOs between 300 and 1,000 animal units would be required
to certify to the permit authority that they do not meet any of the conditions. Those facilities unable to
certify would be required to gpply for a permit.

These regulatory aternatives are two of six different gpproaches that the Agency considered.
Two of the approaches are aso being serioudy considered, but are not being proposed in today’ s
action because they have not been fully andyzed. However, EPA is soliciting public comment on these
two dternatives. One of the dternativesis atwo-tier structure, Smilar to what is being proposed today,
but would establish athreshold at the equivadent of 750 AU. The other aternative under consideration
isathreetier sructure, with different certification and permitting requirements for facilitiesin the 300
AU to 1,000 AU tier. These aternatives are described in more detail in Section VII.B.5. After
reviewing public comment, EPA may decide to pursue either of these dternatives.
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In addition, EPA consdered two other dternative approaches that are not being proposed.
One would retain the exigting three-tier structure for determining which AFOs are CAFOs, and would
retain the existing conditions for determining which of the middle tier facilities are CAFOs while
incorporating al other proposed changes to the CAFO regulations (e.g., the definition of CAFO, the
duty to apply, etc.). The sixth gpproach that was not proposed which is smilar to today’ s second
dternative proposa, would retain the three-tiered structure and would revise the conditions for
determining which of the middle tier facilities are CAFOs in the same manner astoday’ s proposd. In
contrast with today’ s proposd, it would not require dl AFOs in the middle tier to certify they are not
CAFOs.

EPA is s0liciting comment on al sx scenarios for structuring how to determine which facilities
are CAFOs.

Table 7-1. Proposed Revision to the Structure of the CAFO Regulation

Proposed Revison Section
Historical Record B.1
Two-Tier Structure B.2
Three-Tier Structure B.3
Comparative Analyss B4
Alternative Scenarios Considered but not Proposed B5

Besides changing the structure of the regulation, under both of today’s proposals, EPA isaso
proposing changes to darify, smplify, and strengthen the NPDES regulation, including to: darify the
definition of an AFO; discontinue the use of the term “animd unit” and diminate the mixed animd type
multiplier when caculaing numbers of animals; diminate the 25-year, 24-hour sorm permit exemption;
and impose a clearer and more broad duty to apply for a permit on al operations defined or designated
asa CAFO.

EPA isaso proposing severa changes that determine whether afacility is an AFO or whether it
isa CAFO and therefore must apply for an NPDES permit on that basis. Specificdly, EPA is
proposing to formally define a CAFO to: include both the animal production areaand the land
application area; broaden coverage in the poultry sector to include all chicken operations, both wet and
dry; add coverage for sand-aone immature swine and heifer operations; lower the NPDES threshold
that defines which facilities are CAFOs for other anima sectors, including horses, sheep, lambs and
ducks, and require facilities that are no longer active CAFOs to remain permitted until their manure and
dtorage facilities are properly closed and they have no potentia to discharge CAFO manure or
wadtewater. This section also discusses the concept of “direct hydrologic connection” between ground
water and surface water and its gpplication to CAFOs. Consderations for providing regulatory relief
to small businesses are dso discussed.
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EPA is aso proposing changes that clarify the scope of NPDES regulation of CAFO manure
and process wastewater. Today’s proposal modifies the criteriafor designation of AFOs as CAFOs
on a case-by-case bass and explicitly describes EPA’s authority to designate facilitiesas CAFOsin
States with approved NPDES programs. EPA is dso proposing that the permit authority must require
entities that have “ substantial operationa control” over a CAFO to be co-permitted, and is requesting
comment on an option for States to waive this requirement if they provide another means of ensuring
that excess manure transported from CAFOs to off-gite recipientsis properly land applied. EPA dsois
clarifying Clean Water Act requirements concerning point source discharges at non-CAFOs.

These changes are summarized in Table 7-2 and described in the noted sections.

Table 7-2. Proposed Revisionsfor Defining CAFOs other Point Sour ces

Proposed Revison Section
Clarify the vegetation language in the definition of an AFO C1l
Discontinue use of theterm animal unit C2a
Eliminate the mixed animal type multiplier C2b
Remove the 25-year, 24-hour storm event exemption from the definition of a CAFO C2c
Clarify the duty to apply, that adl CAFOs must apply for an NPDES permit c.2d
Definition of a CAFO includes both production areaand land application area C2e
Include dry poultry operations c2f
Include stand-alone immeature swine and heifer operations C2g
Coverage of other sectors besides beef, dairy, swine and poultry C2h
Require facilities that are no longer CAFOsto remain permitted until proper closure C.2i
Applicability of direct hydrological connection to surface water C2j
Regulatory rdief for smdl businesses C2k
Designation criteria C3
Designation of CAFOs by EPA in States with NPDES authorized programs C4
Co-permitting of entitiesthat exert substantial operational control over aCAFO Ch
Point source discharges at AFOsthat are not CAFOs C6

We dso extensively discuss matters associated with the land gpplication of CAFO-generated
manure and wastewater, including how the agriculturd storm water exemption applies to the application
of CAFO-generated manure both on land under the control of the CAFO operator and off-site. EPA
is proposing to require CAFO owners or operators to land apply manure in accordance with proper
agriculturad practices, as defined in today’ s regulation. EPA is aso co-proposing two different means
of addressing the off-site transfer of CAFO-generated manure. In one proposa, CAFO owners or
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operators would be alowed to transfer manure off-ste only to recipients who certify to land apply
according to proper agricultura practices, to maintain records of al off-site trandfers; and to provide
adequate information to off-gte manure recipients to facilitate proper gpplication. Alternady, the
certification would not be required, and CAFOs owners or operators would smply be required to
maintain records and provide the required information to recipients. See Table 7-3 for references.

Table 7-3. Land Application of CAFO-Generated Manure and Wastewater

Proposed Revison Section
Why isEPA Regulating Land Application of CAFO Weste? D.1
How is EPA Interpreting the Agricultura Storm Water Exemption with Respect to Land D.2
Application of CAFO-generated Manure?

How is EPA Proposing to Regulate Discharges from Land Application of CAFO-generated D.3
Manure by CAFOs?

How is EPA Proposing to Regulate Land Application of Manure and Wastewater by non- D.3
CAFOs?

EPA is proposing severd revisons to requirements contained in CAFO permits. The
requirement that CAFO owners or operators develop and implement a* Permit Nutrient Plan,” or
“PNP,” is discussed extensvely, including clarifying that a PNP is the EPA-enforcesble subset of a
Comprehensive Nutrient Management Plan, or “CNMP.”

EPA isaso proposing to apply revised Effluent Limitation Guiddines and standards ( and
heresfter referred to as effluent guidelines or ELG) to beef, dairy, swine, poultry and ved operations
that are CAFOs by definition in either of the two proposed structures, or that have 300 AU to 1,000
AU in the three-tier structure and are designated. NPDES permits issued to small operations that are
CAFOs by designation (those with fewer than 500 AU in the two tier structure, and those with fewer
than 300 AU in the three tier Sructure) would continue to be based on Best Professona Judgment
(BPJ) of the permit authority. Similarly, CAFOsin other sectors (i.e., horse, sheep, lambs, and ducks)
that have greater than 1,000 AU will continue to be subject to the existing effluent guiddines and
gandards (as they are in the exigting regulation), while those with 1,000 AU or fewer would be issued
permits based on BPJ, as today’ s proposed effluent guideines does not include revisons to sectors
other than beef, dairy, swine, poultry and vedl.

Today’ s NPDES proposd includes monitoring, reporting and record keeping requirements that
are consistent with those required by today’ s proposed effluent guidelines (discussed in section VIII).
In addition, EPA is proposing to require dl individua permit gpplicants, aswell as new facilities
applying for coverage under general NPDES permits, to submit a copy of the cover sheed and
Executive Summary of their draft Permit Nutrient Plan (PNP) to the permit authority dong with the
permit application or Notice of Intent (NOI). EPA is proposing to require al CAFOs to submit a
natification to the permit authority, within three months of obtaining permit coverage, that their Permit
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Nutrient Plans (PNPs) have been developed, along with afact sheet summarizing the PNP. Further,
EPA is proposing to require permittees to submit a notification to the permit authority whenever the
PNP has been modified.

EPA isaso proposing to require that the permit authority include certain conditionsin its
generd and individua permits that specify: 1) requirements for land gpplication of manure and
wastewater, including methods for devel oping the dlowable manure gpplication rate; 2) restrictions on
timing of land application if determined to be necessary, including restrictions with regard to frozen,
saturated or snow covered ground; 3) requirements for the facility to be permitted until manure storage
facilities are properly closed and therefore the facility has no potentia to discharge; 4) conditions for
fecilities in certain types of topographica regions to prevent discharges to ground water with adirect
hydrological connection to surface water; and 5) under one co-proposed option, requirements that the
CAFO owner or operator obtain asigned certification from off-gte recipients of more than twelve tons
annudly, that manure will be land applied according to proper agricultura practices (co-proposed with
omitting such arequirement). Comments are dso requested on whether EPA should include eroson
controls in the NPDES permit, and whether EPA should establish an additional design standard that
would address chronic rainfal. Table 7-4 summarizes the proposed revisions that address minimum
permit conditions, as well asissues for which comment are being sought.

Table 7-4. Proposed Revisionsfor Permit Requirements

Proposed Revison Section
Permit Nutrient Plan El
Effluent Limitations E2
Monitoring and reporting E3
Record keeping E4
Specid Conditions and Standard Conditions E5
Determining alowable manure gpplication rate Eba
Timing of land gpplication of manure E5b
Maintaining permit until proper closure E5.c
Discharge to ground water with adirect hydrologica connection to surface water E5.d
Obtain certification from off-site recipients of manure of appropriate land gpplication Eb5.e
Eroson control ESf
Solicitation of comment on defining chronic rainfall E5Sg

Findly, EPA isproposing to amend certain aspects of the generd and individua permit process
to improve public access and public involvement in permitting CAFOs. While the NPDES regulations
dready provide a process for public involvement in issuing individua NPDES permits, today EPA is
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proposing to require the permit authority to issue quarterly public notices of dl Notices of Intent (NOIs)
received for coverage under genera NPDES permits for CAFOs, aswell as of notices from CAFOs
that their Permit Nutrient Plans have been developed or amended. Today’s proposa discusses public
availability of NOIs, Permit Nutrient Plans and PNIP notifications. EPA is proposing severa new
criteriafor which CAFOs may be indligible for generd permits, and would require the permit authority
to conduct a public process for determining, in light of those criteria, when individua permits would be
required.

Owners or operators of all facilities that are defined as CAFOsin today’ s proposed regulation
would be required to apply for an NPDES permit. However, EPA dso is proposing that they may,
ingtead, seek to obtain from the permit authority a determination of “no potentid to discharge” in lieu of
submitting a permit application. (EPA notes that, because of the stringency of demondirating that a
facility has no potentia to discharge, EPA expects that few facilities will receive such determinations.)
Findly, EPA is proposing to amend the CAFO individua permit gpplication requirements and
corresponding Form 2B. See Table 7-5.

Table 7-5. Proposed Revisionsto Permit Process

Proposed Revison Section
Generd Permit and NOI provisons F.1
Individua permits F.2
Requests not to have a permit issued by demongtrating “no potentia to discharge’ F.3
Amendments to NPDES Permit Application For CAFOs Form 2B F4

B. What Size AFOsWould be Consdered CAFOs?

EPA is proposing two dternative structures for establishing which AFOs would be regulated as
CAFOs. Each proposa reflects the Agency’ s efforts to balance the gods of ease of implementation
and effectively addressing the sources of water quality impairments. The two-tier Sructure is designed
to give both regulators and animal feeding facility operators a clear, straightforward means of
determining whether or not an NPDES permit is required for afacility. On the other hand, the three-
tier sructure, while less sraightforward in determining which facilities are required to have NPDES
permits, may alow the permit authority to focus its permitting resources on facilities which are more
likely to be sgnificant sources of weater quality impairments. The Agency believes both the two-tier and
three-tier approaches are reasonable and is requesting comment on how best to strike a balance
between smplicity and flexibility while achieving the gods of the Clean Water Act. EPA may decideto
choose ether or both dternativesin the find rule, and requests comments on both. EPA isdso
requesting comment on a variation of the two-tier sructure and a variation of the three-tier structure
and, after consdering public comment, may decide to pursue either or both of these variaions for the
find rule
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EPA is not proposing to define animd types on the basis of age, Size or speciesin order to
avoid complicating the implementation of this proposal. Throughout today’ s preamble, each of the
subcategories, under today’ s proposed effluent guidelines, is described as follows:

o] “Cattle, excluding mature dairy or ved" (referred in today’ s preamble as the beef sector)
includes any age animd confined a a beef operation, including heifers when confined apart from
the dairy. This subcategory aso includes stand-aone heifer operations, also referred to as
heifer operations.

o] “Mature dairy cattle” (referred in today’ s preamble as the dairy sector) indicates that only the
mature cows, whether milking or dry, are counted to identify whether the dairy isa CAFO.

o] "Ved” isdigtinguished by the type of operation. Ved catle are confined and manure is
managed differently than beef cattle. EPA isnot proposing to define ved by szeor age. Note
that the current regulation includes veal under the beef subcategory, but in today’ s proposd a
new ved subcategory would be established.

o] “Swine weighing over 25 kilograms or 55 pounds’ dso indicates that only mature swine are
counted to determine whether the facility isa CAFO. Once defined asa CAFO, dl animasin
confinement at the facility would be subject to the proposed requirements.

o] “Immature Swine weighing less than 25 kilograms or 25 pounds’ indicates that immature swine
are counted only when confined a a stand-alone nursery. Today’s preamble uses the terms
“swine sector” to indicate both mature and immature swine, but permit provisons are
separately applied to them.

o] “Chicken” and “Turkeys’” are listed as separate subcategories and are counted separately in
order to determine whether the facility isa CAFO. However, they are subject to the same
effluent limitations, and are collectively referred to as the “poultry sector.”

o] “Ducks,” “Horses,” and “ Sheep or Lambs’ are separate subcategories under the existing
NPDES and effluent limitation regulations. Part 412 effluent limitations are not being revised in
today’ s proposal; however, some of the proposed revisions to the NPDES program will affect
these subcategories.

1. Historical Record

In 1973, when EPA proposed regulations for CAFOs, the Agency determined the thresholds
above which AFOs would be subject to NPDES permitting requirements “on the basis of information
and gatigtics received, pollution potentia, and adminigtrative managesbility.” 38 FR 10961, 10961
(May 3, 1973). In 1975, the Agency, after litigation, again proposed regulations for CAFOs which
established a threshold number of animals above which an AFO would be determined to be a CAFO.
40 FR 54182 (Nov. 20, 1975). The Agency noted that it might be possible to establish aprecise
regulatory formulato determine which AFOs are CAFO point sources based on factors such asthe
proximity of the operation to surface waters, the numbers and types of animals confined, the dope of
the land, and other factors rdative to the likelihood or frequency of discharge of pollutants into
navigable waters. 40 FR at 54183.
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The Agency decided, however, that even if such aformulacould be constructed, it would be so
complex that both permitting authorities and feedlot operators would find it difficult to gpply. Then, as
now, EPA concluded that the clearest and most efficient means of regulating concentrated animal
feeding operations was to establish a definitive threshold number of confined animas above which a
facility is defined as a CAFO, beow which a permitting authority could designate a facility asa CAFO,
after condderation of the various rdevant factors. The threshold numbersinitidly established by the
Agency were based generdly on a statement by Senator Muskie when the Clean Water Act was
enacted. Senator Muskie, floor manager of the legidation, stated that: “ Guidance with respect to the
identification of ‘point sources and ‘nonpoint sources,” especidly with respect to agriculture, will be
provided in regulations and guiddines of the Adminigrator.” 2 Legidative Higtory of the Water
Pollution Control Act Amendments of 1972 at 1299, 93d Cong, 1t Sess. (January 1973). Senator
Muskie then identified the existing policy with respect to identification of agricultural point sources was
generdly that “runoff from confined livestock and poultry operations are not consdered a* point
source’ unless the following concentrations of animal's are exceeded: 1000 beef cattle; 700 dairy cows,
290,000 broiler chickens; 180,000 laying hens; 55,000 turkeys, 4,500 daughter hogs; 35,000 feeder
pigs; 12,000 sheep or lambs; 145,000 ducks.” 1d. Inthefind rule, the Agency and commenters
agreed that while Senator Muski€' s statement provided useful generd guidance, particularly in support
of the idea of defining CAFOs based on specified numbers of animals present, it was not a definitive
statement of the criteriafor defining a CAFO. 41 FR 11458 (Mar. 18, 1976). The Agency, thus,
looked to data with respect to both the amount of manure generated by facilities above the threshold
and the number of facilities captured by the regulation.

EPA has again looked to those factors and, with 25 years of regulatory experience, focused
particularly on the amount of manure captured by the threshold, ease of implementation for both
regulators and the regulated community, as well as on matters of administrative convenience and
managesbility of the permitting program. Based on these considerations, EPA is proposing two
dternative structures. EPA notes that the NPDES threshold is generaly synchronized with the effluent
guidelines applicahility threshold, and information on the cost per pound of pollutants removed, and
affordability of the various optionsis avallabdle in Section X.

2. Two-Tier Structure

Thefirg dternative that EPA is proposing is atwo-tier structure that establishes which
operations are defined as CAFOs based on size done. See proposed §122.23(a)(3). In this
dternative, EPA is proposing that the threshold for defining operations as CAFOs be equivaent to 500
animd units (AU). All operationswith 500 or more animd units would be defined as CAFOs
(8122.23(a)(3)(i)). Operations with fewer than 500 animal units would be CAFOs only if designated
by EPA or the State permit authority (8122.23(a)(3)(ii)). Table 7-6 describes the number of animals
that are equivaent to the proposed 500 AU threshold, as well as three other two-tier thresholds that
are discussad in this section.

87



The proposed two-tier structure would diminate the 300 AU to 1,000 AU tier of the existing
regulation, under which facilities were either defined as a CAFO if they met certain conditions or were
subject to designation on a case-by-case basis by the permit authority according to the criteriain the
regulations. EPA is proposing to eiminate this middle category primarily because it has resulted in
generd confusion about which facilities should be covered by an NPDES permit, which, in turn, has led
to few facilities being permitted under the existing regulation. The two-tier sructure offers smplicity
and darity for the regulated community and enforcement authorities for knowing when afacility isa
CAFO and when it is not, thereby improving both compliance and enforcement.

Table 7-6. Number of Animals Covered by Alternative Two-Tier Approaches

Number of Animals Equivalent to:
Animal Type 300AU 500 AU 750 AU 1,000 AU
Cettle and Heifers 300 500 750 1,000
Ved 300 500 750 1,000
Mature Dairy Cattle 200 350 525 700
Swine weighing over 25 kilograms - or 750 1,250 1875 2,500
55 pounds
Immature Swine weighing lessthan 25 3,000 5,000 7,500 10,000
kilograms, or 55 pounds
Chickens 30,000 50,000 75,000 100,000
Turkeys 16,500 27,500 41,250 55,000
Ducks 1,500 2,500 3,750 5,000
Horses 150 250 375 500
Sheep or Lambs 3,000 5,000 7,500 10,000

Operations with fewer animals than the number listed for the sdlected threshold in Table 7-6
would only become CAFOs through case-by-case designation.

In order to determine the appropriate threshold for this two-tier approach, EPA anayzed
information on numbers of operations, including percent of manure generated, potentia to reduce
nutrient loadings, and adminigtrative burden. EPA considered current industry trends and production
practices, including the trend toward fewer numbers of AFOs, and toward larger facilities that tend to
be more specidized and indugtriaized in practice, as compared to more traditional agricultura
operations. EPA aso congdered other thresholds, including 300 AU, 750 AU, or retaining the existing
1,000 AU threshold. After considering each of these dternatives, EPA is proposing 500 AU asthe
appropriate threshold for atwo-tier structure, but is also requesting comment on athreshold of 750
AU..
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EPA is proposing 500 AU as the appropriate threshold for atwo-tier Sructure because it
regulates larger operations and exempts more traditional - and oftentimes more sustainable - farm
production systems where farm operators grow both livestock and crops and land apply manure
nutrients. Congstent with the objectives under the USDA-EPA Unified National Strategy for Anima
Feeding Operations (March 9, 1999), the proposed regulations cover more of the largest operations
since these pose the greatest potential risk to water quality and public hedth, given the sheer volume of
manure generated at these operations. Larger operations that handle larger herds or flocks often do not
have an adequate land base for manure disposa through land application. Asaresult, large facilities
need to store large volumes of manure and wastewater, which have the potentid, if not properly
handled, to cause sgnificant water quaity impacts. By comparison, smdler farms manage fewer
animas and tend to concentrate less manure nutrients at a angle farming location. Smdler famstend to
be less specidized and are more diversified, engaging in both anima and crop production. These farms
often have sufficient cropland and fertilizer needs to appropriately land apply manure nutrients
generated at afarm’slivestock or poultry business. Moreinformation on the characteristics of larger-
scale anima production practicesis provided in sections 1V and VI of this document, as well as noted
in the andlysis of impacts to smal businesses (section X.1).

EPA is proposing the 500 AU threshold because operations of this size account for the mgjority
of dl manure and manure nutrients produced annudly. The proposed two-tier structure would cover an
estimated 25,540 anima production operations, or approximately seven percent of al operations,
which account for 64 percent of dl AFO manure generated annudly. The USDA-EPA Unified
Nationa Strategy had agod of regulating roughly five percent of al operations.

EPA is specificaly seeking comment on an dternative threshold of 750 AU, which would
encompass five percent of AFOs. There are an estimated 19,100 operations with 750 AU or more
(13,000 of which have more than 1,000 AU), and account for 58 percent of al manure and manure
nutrients produced annudly by AFOs. Regulating five percent of AFOs may be viewed by some as
being consgtent with the USDA-EPA Unified Nationd Strategy.

A 750 AU threshold has the benefits cited for the 500 AU threshold. The two-tier structure is
ample and clear, and it would focus regulation on even larger operations, thereby relieving smdler
operations from the burden of being automaticaly regulated, and moderating the adminidrative burden
to permit authorities. Permit authorities could use state programs to focus on operations below 750
AU, and could use the designation process as needed.

In some sectors, a 750 AU threshold may not be sufficiently protective of the environment. For
example, in the Pacific Northwest, dairies tend to be smaller, but aso tend to be a significant concern.
In the mid-Atlantic, where poultry operations have been shown to be a source of environmenta
degradation, a 750 AU threshold would exempt many broiler operations from regulatory requirements.
EPA is concerned that a 750 AU threshold would disable permit authorities from effectively addressing
regiona concerns.
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EPA aso considered adopting the 1,000 AU threshold, which would have regulated three
percent of al operations and 49 percent of al manure generated annudly. A threshold of 300 AU was
aso consdered, which would have addressed an additiond 8 percent of al manure generated annudly,
but would have brought into regulation 50 percent more operations than the 500 AU threshold (thus
regulating atotal of 10 percent of all AFOs which account for 72 percent of AFO manure).

Raising the NPDES threshold to 500 AU, 750 AU or 1,000 AU raises a policy question for
facilities below the sdlected threshold but with more than 300 AU. Fecilitieswith 300 to 1,000 AU are
currently subject to NPDES regulation under some conditions, though in practice few operationsin this
sze range have actualy been permitted to date. To rely entirely on designation for these operations
could be viewed by some as deregulatory, because the designation processis a time consuming and
resource intensive process that makes it difficult to redress violations. It aso resultsin the inability for
permit authorities to take enforcement actions againg initid discharges, (unless they are from an
independent point source at the facility); instead such discharges could only result in requiring a permit.
Unless the designation process can be streamlined in some way to enable permit authorities to more
efficiently address those who are sgnificant contributors of pollutants, raising the threshold too high may
aso not be sufficiently protective of the environment. Please see Section VII.C.3 and VII.CA4 for a
discussion of the designation process.

More information on how data for these aternatives were estimated is provided in section VI of
this preamble.

EPA is soliciting comment on the two-tier Sructure, and what the gppropriate threshold should
be. In addition, EPA is soliciting comment on other measures this rule, when fina, might include to
ensure that facilities below the regulatory threshold meet environmenta requirements, such as by
streamlining the designation process or some other means.

3. Three-Tier Structure

The second dternative that EPA is proposing is athree-tier structure that retains the existing
tiers but amends the conditions under which AFOs with 300 AU to 1,000 AU, or “middle tier”
facilities, would be defined as CAFOs. Further, EPA would require al middle tier AFOs to either
apply for an NPDES permit or to certify to the permit authority that they do not meet any of the
conditions which would require them to obtain a permit.

EPA is proposing this dternative because it presents a*“risk based” gpproach to determining
which operations pose the greatest concern and have the greatest potentia to discharge. The particular
conditions being proposed would have the effect of ensuring that manure at dl facilities with 300 AU or
more is properly managed, and thus may be more environmentaly protective than the two-tier
sructure. Further, even though this dternative would impose some degree of burden on al AFOs with
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300 AU or more, it would provide away for facilities to avoid being permitted, and could reduce the
adminigrative burden associated with permitting.

Thethree-tier ternative would affect dl 26,665 facilities between 300 AU and 1,000 AU in
addition to the 12,660 facilities with greater than 1,000 AU, and thus would affect 10 percent of dl
AFOs while addressing 72 percent of al AFO manure. However, because owners or operators of
middle tier facilities would be able to certify that their operations are not CAFOs, EPA estimates that
between 4,000 to 19,000 mid-size facilities would need to apply for and obtain a permit.

Of the gpproximately 26,000 AFOswith 300 AU to 1,000 AU, EPA estimates that owners or
operations of gpproximatdy 7,000 facilities would have to, a aminimum, implement a Permit Nutrient
Plan (as discussed further below) and would be able to certify to the permit authority that they are not a
CAFO based on exigting practices. Operators of some 19,000 facilities of these middle tier facilities
would be required to adopt certain practices in addition to implementing a PNP, in order to be able to
certify they are not a CAFO to avoid being permitted.

See the EPA NPDES CAFO Rulemaking Support Document, included in the Record, for detailed
descriptions of the number of facilities affected by this and the other dternative scenarios considered.

EPA isaso proposing the three-tier structure because it provides flexibility for State programs.
A State with an effective non-NPDES program could succeed in hdping many of their middle tier
operations avoid permits by ensuring they do not meet any of the conditions that would define them as
CAFOs. Thisimportant factor would enable States to tailor their programs while minimizing the
changes State programs might need to make to accommodate today’ s proposed rulemaking.

The three-tier structure would affect the facilities shown in Table 7-7.

Table 7-7. Number of Animalsin the Three-tier Approach (By Sector)

>1000 AU equivalent 300-1000AU equivalent <300 AU equivalent
Animal Type (number of animals) (number of animals) (number of animals)
Cattle, Excluding Mature Dairy 1,000 300- 1,000 <300
and Ved
Ved 1,000 300- 1,000 <300
Mature Dairy Cattle 700 200- 700 <200
Swine, weighing over 25 kilograms 2,500 750 - 2,500 <750
or 55 pounds
* |mmature Swine, weighing less 10,000 3,000- 10,000 <3,000
than 25 kilograms or 55 pounds
* Chickens 100,000 30,000 - 100,000 <30,000
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>1000 AU equivalent 300-1000AU equivalent <300 AU equivalent
Animal Type (number of animals) (number of animals) (number of animals)
Turkeys 55,000 16,500 - 55,000 <16,500
Ducks 5,000 1,500 - 5,000 <1,500
Horses 500 horses 150- 500 <150
Sheep or Lambs 10,000 3,000 - 10,000 <3,000

*mmeature swine, heifers and dry chicken operations are not included in the existing regulation but areincluded in
today’ s proposed rulemaking.

Revised Conditions

EPA examined the conditions under the exigting regulaion and determined that the conditions
needed to be modified in order to improve its efficacy. Under the existing regulation, an AFO with 300
AU to 1,000 AU is not defined as a CAFO unless it meets one of the two criteria governing the method
of discharge: 1) pollutants are discharged through a man-made ditch, flushing system, or other smilar
man-made device; or 2) pollutants are discharged directly into waters of the United States that originate
outsde of the facility and pass over, across, or through the facility or otherwise come into direct contact
with the confined animals. Under the two-tier Structure, these conditions would be eiminated because
afacility would smply be defined asa CAFO if it had more than 500 AU. Under the three-tier
gtructure, EPA is proposing to diminate the existing conditions and add severa others designed to
identify facilities which pose the grestest risk to water quality.

The three-tier proposa would, for the middle tier, eliminate both criteriain the existing
regulation because these conditions have proven to be difficult to interpret and implement for AFOsin
the 300 AU to 1,000 AU size category, and thus have not facilitated compliance or enforcement, and
the scenario does not meet the god of today’ s proposa to smplify the NPDES regulation for CAFOs.
The two criteria governing method of discharge, eg., “man-made device’ and “stream running through
the CAFO,” are subject to interpretation, and thus difficult for AFO operatorsin this Sze range to
determine whether or not the permit authority would consider them to be a CAFO. EPA does not
believe it is necessary to retain these criteria because dl discharges of pollutants from facilities of this
sze should be consdered point source discharges. By replacing these terms with alist of conditions,
EPA intendsto clarify that al discharges from CAFOs must be covered by an NPDES permit, whether
or not they are from a manmade conveyance. EPA notes that under this proposd, the Agency would
not diminate the two conditions as criteria for designation of AFOs with lessthan 300 AU as CAFOs.
See the discussion of designation in Section VI1.C.3.

The revised conditions for the middle tier would require the owner or operator to gpply for an
NPDES permit if the operation meets any of the following conditions and is therefore a CAFQ: 1) there
isdirect contact of animaswith waters of the U.S. a the facility; 2) there isinsufficient storage and
containment at the production areato prevent discharges from reaching waters of the U.S,; 3) thereis
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evidence of a discharge from the production areaiin the last five years; 4) the production areaiis located
within 100 feet of waters of the U.S.; 5) the operator does not have, or is not implementing, a Permit
Nutrient Plan that meets EPA’s minimum requirements; or 6) more than twelve tons of manure is
trangported off-gte to a Sngle recipient annualy, unless the recipient has complied with the
requirements for off-ste shipment of manure.

The EPA NPDES CAFO Rulemaking Support Document, dated September 26, 2000,
(available in the rulemaking Record) describes the assumptions used to estimate the number of facilities
that would be affected by each condition, which EPA developed in consultation with state regulatory
agency personne, representatives of livestock trade associations, and extension specidigts.

Each of these proposed conditionsis described further below.

Direct contact of animalswith waters of the U.S.

The condition for “direct contact of animals with waters of the U.S.” covers Stuations such as
dairy or beef cattle walking or standing in a stream or other such water that runs through the production
area. This condition ensures that facilities which alow such direct contact have NPDES permitsto
minimize the water quality problems that such contact can cause.

| nsufficient Storage

The condition for “insufficient storage and containment at the production area to prevent
discharge to waters of the U.S.” isintended to address discharges through any means, including sheet
runoff from the production area, whereby rain or other waters might come into contact with manure and
other raw materias or wastes and then run off to waters of the U.S. or leach to ground water that has a
direct hydrologic connection to waters of the U.S. Thisisto ensure that dl mid-szed facilities prevent
discharges from inadequate storage and containment of manure, process wastewater, ssorm water, and
other water coming in contact with manure.

Sufficient storage would be defined as facilities that have been designed and congtructed to
standards equivaent to today’ s proposed effluent guiddines. Thus, beef and dairy operations would be
designed and constructed to prevent discharge in a 25-year, 24-hour storm event, while swine and
poultry would be required to meet a zero discharge standard. See Section VIIIC.6.

Past or Current Discharge

Operations that meet the condition for “evidence of discharge from the production areas within
the past five years’ would be considered CAFOs under this proposa. A discharge would include dl
discharges from the production areaincluding, for example, a discharge from afacility designed to
contain a 25-year, 24-hour sorm. Evidence of discharge would include: citation by the permit
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authority; discharge verified by the permit authority whether cited or not; or other verifiable evidence
that the permit authority determines to be adequate to indicate a discharge has occurred.

Under this approach, there would be no dlowance in the certification process for facilitiesin the
beef and dairy sectors designed to contain runoff from a 25-year, 24-hour storm that had a discharge
anyway during an extreme sorm event. Thus, in this respect, the requirements for certification would
be more stringent than those that would apply to a permitted facility. EPA is thus proposing that a
facility that chooses not to be covered by an NPDES permit would not get the benefits of NPDES
coverage such as the 25-year, 24-hour storm standard for beef and dairy operations, and upset and
bypass defense. Alternaively, EPA is soliciting comment on the definition of a*“past or current
discharge,” including whether to define it as a discharge from afacility that has not been designed and
congtructed in accordance with today’ s proposed effluent guiddines. This would make the certification
requirements congstent with those for permitted facilities.

Proximity to Waters of the U.S.

Operations with production areas that are located within 100 feet of waters of the U.S. are of
particular concern to EPA, since their proximity increases the chance of discharge to watersand isa
compelling factor that would indicate the potentid to discharge. Research has shown that the amount of
pollutantsin runoff over land can be mitigated by buffers and setbacks. (See Environmenta Impact
Assessment; Development of Pollutant Loading Reductions from the Implementation of Nutrient
Management and Best Management Practices; both available in the rulemaking Record.) Any
operation located at a distance less than the minimum setback poses a particular risk that contaminants
will discharge to receiving waters. EPA estimates that gpproximately 4,000 operations between 300
AU and 1,000 AU in size have production areas that are within 100 feet of waters of the U.S.

Permit Nutrient Plan for | and Application of Manure and Wastewater

For facilities that land apply manure, another condition indicative of risk to water impairment is
whether or not the facility has developed and is implementing a Permit Nutrient Plan for manure and/or
wastewater that is applied to land that is owned or controlled by the AFO operator. Contamination of
water from excessve gpplication of manure and wastewater to fields and cropland presents a
subgtantia risk to the environment and public hedth because nutrients from agriculture are one of the
leading sources of water contamination in the United States. While CAFOs are not the only source of
contamination, they are asignificant source, and CAFO operators should gpply manure properly to
minimize environmenta impacts. Thus, EPA would require any facility with 300 AU to 1,000 AU that
does not have a PNP that conforms to today’ s proposed effluent guidelines for land gpplication to
apply for an NPDES permit. (Asdescribed in Section VII.E.1, the PNP isthe effluent guideline subset
of dementsinaCNMP. Section VI1I11.C.6 of today’ s proposa describes the effluent guideline
requirementsin a PNP.)
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Certification for Off-site Transfer of CAFO-generated Manure

The fina condition for avoiding a permit concerns the transfer of CAFO-generated manure and
wastewater to off-gite recipients. EPA is co-proposing two ways to address manure transferred off-
dte, which are discussed in detail in Section VI11.D.2, aswell asin VIl.e5.e.  Inthiscondition, afacility
would be consdered a CAFO if more than 12 tons of manure is transported off-dte to asingle
recipient annualy, unless the AFO owner or operator is complying with the requirements for off-dte
transfer of manure, or is complying with the requirements of a State program that are equivaent to the
requirements of 40 CFR part 412.

Under one co-proposed option, the AFO owner or operator would be required to obtain
certifications from recipients that the manure will be properly managed; to maintain records of the
recipients and the quantities transferred; and to provide information to the recipient on proper manure
management and test results on nutrient content of the manure. Under the aternative option, CAFOs
would not be required to obtain certifications, but would still maintain the records of transfers and
provide the information to the recipients.

Under the firgt option, the CAFO owner or operator would obtain a certification from
recipients (other than waste haulers that do not land apply the waste) that the manure: 1) will be land
gpplied in accordance with proper agricultural practices as defined in today’ s proposd; 2) will be
applied in accordance with an NPDES permit; or 3) will be used for dternative uses, such asfor
pelletizing or didtribution to other markets. If transferring manure and wastewater to awaste hauler, the
CAFO owner or operator would be required to obtain the name and location of the recipients of the
wadte, if known, and provide the hauler with an andysis of the content of the manure and a brochure
describing respongibilities for gppropriate manure management, which would be provided, in turn, to
the recipient. These provisions are discussed in more detail in SectionsVI1.D.4 and VII.EA4.

Excess Manure Alter native Considered

As an dternative to the two conditions addressing land application of CAFO-generated
manure, EPA aso consdered a condition that would smply require the CAFO operator to determine
whether it generates more manure than the land under his or her control could accommodate at
alowable manure gpplication rates, and if so, it would be a CAFO, required to land apply according to
aPNP. Further, this condition would create a voluntary option for off-gte transfer of CAFO-
generated manure whereby, if the manure was transferred to someone certifying they had a certified
CNMP and were implementing it, the facility would not be a CAFO on the basis of having excess
manure.

EPA conddered this criterion to identify which CAFOs were likely to pose arisk of discharge

and impacts to human hedlth and the environment based on generation of excess manure (e.g., more
manure than can be properly applied to land under his or her operationa control). Requiring such
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CAFOsto gpply for an NPDES permit would alow EPA to require these operations to maintain
records documenting the fate of the manure (e.g., whether it was land gpplied on-site or transferred to a
third party). EPA isinterested in monitoring the fate of the large quantities of manure generated by
CAFOs, and in educating recipients regarding proper agricultura practices. CAFO operators able to
certify there is sufficient cropland under their operationa control to accommodate the proper
gpplication of manure generated at their facility would not be defined as CAFOs and thus would not
need to apply for an NPDES permit on that basis.

To identify facilities that generate excess manure, EPA congdered a screening tool origindly
developed by USDA, known as Manure Master. Thetool alows AFO operators to compare the
nutrient content in the anima manure produced by an AFO with the quantity of nutrients used and
removed from the field on which that manureis applied. Thistool would help assess the rdldive
potentia for the nutrients contained in the anima manure to meet or exceed the crop uptake and
utilization requirements for those crops that receive applications of manure. The screening tool
caculates a ba ance between the nitrogen, phosphorus, and potassum content in the manure and the
quantity of these nutrients used by particular crops. This balance can be caculated based upon
recommended fertilizer gpplication rates, when known, or upon estimated plant nutrient content, when
recommended fertilizer gpplication rates are not known. For nitrogen, the balance is calculated taking
into account expected losses from leaching, denitrification, and volatilization.

The manure screening tool would be available as elther an Internet-based program or asa
computer software program that alows for direct input of data and generation of reports. AFO
operators would enter the average number of confined animas by animad type, the number of acres for
each crop, and the expected yield for each crop for which the operator expects to gpply manure. The
operator would aso specify whether the manure is incorporated into the soil or surface applied. The
software also alows, but does not require, entry of soil test or other crop nutrient recommendations.
The screening tool produces a report that includes the balance (i.e., pounds needed or pounds excess,
per acre) for nitrogen, phosphorus, and potassium for an AFO operator’ sfields. The balance will
advise the operator whether the quantity of nutrientsin his or her anima manure exceeds the quantity
removed in harvested plants or the quantity of nutrients recommended.

There are many assumptionsin this screening tool that make it too genera to use for detailed
nutrient management planning, athough it would be useful as a rough means of determining whether a
facility is generating manure in excess of crop needs. The factors used to caculate manure nutrient
content are developed from estimates that account for nutrient losses due to collection, storage,
treestment, and handling. When manure is not incorporated, an additiona nitrogen loss isincluded for
voldilization. When the nutrients exceed nutrient utilization, there isincreased potentid for nutrients to
leach or runoff from fields and become pollutants of ground or surface water. This software isintended
to be used as a decision support screening tool to allow AFO operators to make a quick evauation as
to whether the quantity of nutrients gpplied to the land on which manure is Soread exceeds the quantity
of nutrients used by crops. EPA bdlievesit could be avauable tool to determine, at a screening leve,
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whether available nutrients exceed crop needs and, thus, whether afacility has a greeter likelihood for
generaing the runoff of nutrients that could impact water qudity. EPA is not proposing this option as
there are concerns that smply having enough land may not provide assurance that the manure would be
gpplied in ways that avoided impairing water quality. However, EPA is requesting comment below on
an dternative three-tier gpproach that would include such a screening tool as one of the criteriafor
certifying that an AFO in the 300 to 1,000 AU size category is not a CAFO.

Certifying That aMiddle Tier AFO isnot a CAFO

Under the three-tier structure, EPA is proposing to alow AFOs with between 300 AU and
1,000 AU to certify to the permit authority that they do not meet any of the risk-based conditions and
thus are not CAFOs. The certification would be a check-off form that would aso request some basic
information about the facility, including name and address of the owner and operators, facility name and
address and contact person; physicd location and longitude and latitude information for the production
areg; type and number of animas at the AFO; and signature of owner, operator or authorized
representative. The draft sample certification form isincluded here for public comment.

Form for Certifying Out of the Concentrated Animal Feeding Operation Provisons of the
National Pollutant Discharge Elimination System
This checklist isto assist you in determining whether your animal feeding operation (AFO) is, or
is not, a concentrated animal feeding operation (CAFO) subject to certain regulatory provisions.
For clarification, please see the attached fact sheet.

Section 1. First determinewhether or not your facility isan AFO.
A fadility that houses animdsis an animd feeding operation if:

C Animads (other than aguatic animals) have been, are, or will be stabled or confined and
fed or maintained for atota of 45 days or more in any 12-month period.

C Animals are not consdered to be stabled or confined when they are in areas such as
pastures or rangeland that sustain crops or forage growth during the entire time that
animas are present.

Yes, my facility isan AFO. PROCEED TO SECTION 2.

No, my fadlity isnot an AFO. STOP. YOU DO NOT NEED TO SUBMIT THIS
FORM
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Section 2. Deter mine the size range of your AFO.

If your facility isan AFO, and the number of animalsisin the size range for any animal type
listed below, then you may potentially be a concentrated animal feeding operation.

200-700 mature dairy cettle (whether milked or dry)

300-1000 head of cattle other than mature dairy cattle

750-2,500 swine each weighing over 25 kilograms (55 pounds)
3,000-10,000 swine each weighing under 25 kilograms (55 pounds)
30,000-100,000 chickens

16,500-55,000 turkeys

150-500 horses

3,000-10,000 sheep or lambs

1,500-5,000 ducks

My AFO iswithin this Sze range. PROCEED TO SECTION 3.

My AFO has fewer than the lower threshold number for any animd typeso | am not a
CAFO under this description. STOP.

My AFQO has more than the upper threshold number of animdsfor any anima type.
STOP. PLEASE CONTACT YOUR PERMIT AUTHORITY FOR
INFORMATION ON HOW TO APPLY FOR AN NPDES PERMIT.

Section 3. Minimum Requirements

Check all boxes that apply to your operation. If all of the following boxes are checked,
PROCEED TO SECTION 4.

My production areais not located within 100 feet of waters of the U.S.

Thereis no direct contact of animas with waters of the U.S. in the production area.

| am currently maintaining properly engineered manure and wastewater storage and
containment structures designed to prevent discharge in either a 25-year, 24-hour storm
(for beef and dairy facilities) or dl circumstances (for al other facilities), in accordance
with the effluent guidelines (40 CFR Part 412).

There are no discharges from the production area and there have been no dischargesin
the past 5 years.

| have not been natified by my State permit authority or EPA that my facility needs an
NPDES permit
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If any box in this section is not checked, you may not use this certification and you must
apply for an NPDES permit. STOP. PLEASE CONTACT YOUR PERMIT
AUTHORITY FOR MORE INFORMATION.

Section 4. Land Application

A. If all of the boxesin Section 3 are checked, you may be able to certify that you are
not a CAFO on the basis of ensuring proper agricultural practices for land application of
CAFO manure:
| either do not land gpply manure or, if land gpplying manure, | have, and am
implementing, a certified Permit Nutrient Plan (PNP). | maintain a copy of my PNP &
my facility, including records of implementation and monitoring; and

B. Check One:
My State has a program for excess manure in which | participate.

OR
[Alternative 1. | do not transfer more than 12 tons of manure to any off-Ste recipients
unless they have signed a certification form assuring me that they are either 1) gpplying
manure according to proper agriculturd practices; 2) obtaining an NPDES permit for
discharges; or 3) transferring manure to other non-land gpplication uses; and] [For
Alternative 2, this box is not needed]

| maintain records of recipients, recelving greeter than 12 tons of manure annualy, and
the quantity and dates transferred, and | provide recipients an andysis of the content of
the manure as well as information describing the recipients respongbilities for
gppropriate manure management. If | transfer manure or wastewater to a manure
hauler, | dso obtain the name and location of the recipients of the manure, if known;

If a box is checked in both subsection A and subsection B above, you may certify that you
are not a CAFO. PROCEED TO SECTION 5.

If a box is not checked in both subsection A and subsection B above, you may not use this
certification form. STOP. YOU MUST APPLY FOR AN NPDES PERMIT.

Section 5. Certification
| certify that | own or operate the animal feeding operation described herein, and have

legal authority to make management decisions about said operation. | certify that the
information provided is true and correct to the best of my knowledge.
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| understand that in the event of a discharge to waters of the U.S. from my AFO, | must
report the discharge to the Permit Authority and apply for a permit. 1 will report the
discharge by phone within 24 hours, submit a written report within 7 calendar days, and
make arrangements to correct the conditions that caused the discharge.

In the event any of these conditions can no longer be met, | understand that my facility is
a CAFO and | must immediately apply for a permit. | also understand that | amliable
for any unpermitted discharges. This certification must be renewed every 5 years.

| certify under penalty of law that this document either was prepared by me or was
prepared under my direction or supervision. Based on my inquiry of the person or

per sons who gatheried the information, the information provided is, to the best of my
knowledge and belief, true, accurate and complete. | am aware that there are penalties
for submitting false information, including the possibility of fine and imprisonment for
knowing violations.

Facility Name Name of Certifier
Signaure Date
check one: 9 owner 9 operator

Name & Address of other entity that exercises substantial operationa control of this CAFO:

Address of animd feeding operation:

County: State:

Latitude/Longitude:

Phone: Email:

Name of Closest Waters of the U.S.: Digance to Waters:

Description of closest waters. (e.g. intermittent stream, perennid stream; ground water aquifer):

Where an operation in the 300-1000 AU size range has certified that it meets dl of the
required conditions to be excluded from the CAFO definition, if at any future point the
operation fails to meet one or more of these conditions, it would immediately become defined
asaCAFO. Any discharges from the operation at that point would beillegd until the operation
obtains apermit. For example, if an operation has certified that it meets dl of the conditions for
being excluded from the CAFO definition, but then has an actua discharge to the waters (which
would be inconsigtent with the certification that there is no “ current discharge’), that discharge
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would be consdered to be an unpermitted discharge from a CAFO. Similarly, if an operation
at any point no longer has sufficient storage and containment to prevent discharges, it would
immediately become a CAFO and be required to apply for a permit (regardiess of whether it
had any actua discharges).

Congtructing the regulaions in thisway would do two things. Firg, it would make clear
that there is no shidd from liability for any operation thet falsaly certified that it met the
conditions to be excluded from regulation. Second, it would make clear that even in cases
where an operation has certified to al the required conditions in good faith, thereisno
protection from the regulatory and permitting requirements if at any point the operation no
longer meets those conditions. Operations would be on notice that if they had any doubts
about their continued ability to meet the conditions for exclusion, they should decline to “ certify
out” and should gpply for a permit.

Alternative Threetier Structure: Simplified Certification

EPA is requesting comment on a variation of the three-tier structure being co-proposed
today. Under this dternative, operations with > 1,000 AU would be subject to the same
requirements as under both of today’ s co-proposed options, and operations between 300 and
1,000 anima units would be defined as CAFOs, required to obtain an NPDES permit, unless
they can certify that they do not meet the conditions for definition asa CAFO. However, the
conditions for making this certification would be different than those under the proposed three-
tier gpproach, and the substantive permit requirements for operations between 300 and 1,000
AU that do not certify would dso be different.

Under this approach, operations between 300 and 1,000 AU, that are not likely to be
ggnificant contributors of pollutants, could avoid definition as a CAFO by certifying to amore
limited range of factors. The check list would indicate, for example, adequate facility design to
contain manure and runoff in up to a 25-year, 24-hour storm, use of gppropriate BMPs, and
gpplication of manure at agronomic rates. Under this variation,, the check list would be
designed to minimize both the required information and the subgtantive operationa requirements
for these middle tier facilities on the grounds that, because they are smadler Sze operations, they
arelesslikdy to be the type of concentrated, industrid operations that Congress intended to
include as CAFOs. So, for example, the check list could alow severd dternatives for
gppropriate manure sorage, including cogt-effective BMPs such as stacking manure in certain
locations or in certain ways to avoid discharge, in lieu of expanded structura storage capacity.
Similarly, the indication that manure is gpplied a agronomic rates could be based on asmple
ratio of animasto crop land, or on the use of amore sophisticated screening tool, such asthe
USDA developed tool described above, but would not necessarily require preparation of afull
CNMP by a certified planner. The check list might also include an assurance by the operator
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that recipients of off-ste manure are provided nutrient test results and information on
appropriate manure management.

AFOs in this sze category that are not able to certify, according to the check list
criteria, that they are not likely to be sgnificant contributors of pollutants to waters of the US
would be defined as CAFOs and thus required to obtain an NPDES permit. However, the
conditionsin the permit would not necessarily be the same as those in permits for operations
with > 1,000 AU. In particular, the effluent guidelines described in today’ s proposal would not
be applicable to these facilities. Rather, CAFOsin this size category would be required to
operate in accordance with BAT, as determined by the best professona judgement (BPJ) of
the permit writer. Thisisthe same as the exigting requirement for CAFOs in this Sze category.
Or, EPA might promulgate an dternate set of nationd effluent guiddinesfor CAFOsin this
subcategory. Such effluent guiddines might include zero discharge from the production areaiin
up to a 25-year, 24-hour storm, implementation of a PNP, appropriate BMPs, and appropriate
management of manure shipped off-dte.

Under this approach, al 26,665 operations between 300 and 1,000 AU would be
affected by the rule, just as under the three-tier approach being proposed today. However,
EPA expectsthat alarger number of facilities would be able to avoid definition asa CAFO and
the requirement to obtain a permit than under today’ s proposed approach. EPA has not
estimated the number of operations that would be defined as CAFOs under this dterndtive
three-tier approach, but expects that it would be more than 16,420 but fewer than 31,930 (of
which some 13,000 would have over 1,000 AU). For those facilitiesthat did receive a permit,
compliance would generdly be less expensve. This gpproach was presented to small entity
representatives (SERS) during the SBREFA outreach conducted for thisrule, and discussed in
detail by the Smdl Business Advocacy Review Panel that conducted the outreach. While some
concerns were expressed, the gpproach was generally received favorably by both the SERs
and the Pandl. See the Panel Report (2000) for a complete discussion of the Pand’s
condderation of this option.

EPA requests comment on this aternative three tier gpproach. In particular, EPA
requests comment on which items should be included in the certification check list, and whether
subgtantive permit requirements for CAFOsiin this Sze category should be left completely up to
the BPJ of the permit authority, or based on an dternate set of effluent guidelines, as discussed
above. After evauating public comments, EPA may decide to further explore this option. At
that time, EPA would develop and make available for public comment as appropriate amore
detailed description of the specific requirements of such an gpproach, aswell asafull andyss
of its costs, benefits, and economic impacts. In particular, EPA would add an anadysisto the
public record of why it would be appropriate to promulgate different effluent guiddine
requirements, or no effluent guiddine requirements, for CAFOs that have between 300 and
1,000 AU as compared to the effluent guidelines for operations with grester than 1,000 AU.
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Thiswould include an evauation of whether the available technologies and economic impacts
are different for the smaler versus the larger CAFOs.

4, Comparative Analysis

EPA is proposing both the two- and three-tier structures for public comment as they both offer
desirable qudities. On the one hand, the two-tier Structure is Smple and clear, focuses on the larger
operations, and provides regulatory relief to smaler businesses. However, it requires permits of dl
facilities meeting the size threshold. On the other hand, the three-tier Sructure offers flexibility to States
for addressing environmenta impacts of AFOs through non-NPDES programs or non-regulaory
programs, while focusing the regulation on facilities demondtrating certain risk characterigtics. It
imposes, however, some degree of burden to dl facilities more than 300 AU.

The costs of each of the six dternatives considered by EPA are discussed in Section X of
today’ s proposa, and benefits are discussed in Section X1. Key findings from EPA's anadysis are
summarized in Table 7-8 for quick reference. See Sections X and X1 for full discussonsand
explanations.

EPA solicits comment on both of today’ s dternative proposed structures, as well as on the two
aternatives discussed above.

EPA is dso soliciting comment on whether or not to adopt both the two-tier and the three-tier
structures, and to provide a mechanism to allow States to select which of the two aternative proposed
structures to adopt in their State NPDES program. Under this option, a State could adopt the structure
that best fits with the adminigtrative structure of their program, and that best serves the character of the
industries located in their State and the associated environmental problems. This option isviable only if
the Agency is able to determine that the two Structures provide subgtantialy smilar environmenta
benefits by regulating equivaent numbers of facilities and amounts of manure. Otherwise, States would
be in apostion to choose aless stringent regulation, contrary to the requirements of the Clean Water
Act.

EPA's preliminary assessment is that there appear to be sgnificant differences in the scope of
the structures, such that the two-tier structure could be considered less stringent than the three-tier
structure, depending upon which structures, criteria and thresholds are selected in the find proposal.
Astable 7-8 indicates, for example, the co-proposed two-tier structure with a500 AU threshold would
regulated 25,540 operations, whereas the co-proposed three-tier structure would regulate up to
39,320 operations. A two-tier structure with 750 AU would regulate 19,100 operations, whereas the
aternative, less stringent, three-tier structure would regulate as few as 16,000 and as many as 32,000.
The range of manure covered under these various aternatives ranges from as little as 49% to as much
as 72% of adl AFO manure. Further, how each anima sector is affected varies with each dterndtive,
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with some aternatives being sSgnificantly less protective in certain sectors than other dterndtives.
Section VI of today’ s preamble provides more information on the affects on each animal sector of
various aternatives.

EPA is not able to conclude that the stringency of the two options is equivaent, due to the lack
of dataand EPA’s uncertainty over exactly how many facilities may be subject to regulation under each
dternatiive. Therefore, EPA isnot proposing this option.. However, EPA seeks comment on the
option to alow States to sdect which of two structures to implement, and requests information on
establishing whether two options provide equivaent environmentd protection.

Table 7-8. Comparison of Regulatory Alternativesfor Select Criteria®

Baselin 2-Tier 3-Tier
e Alternatives Alternatives
Criteria >1000 | >750 | >500 | >300
P Al i
AU AU AU AU roposed ternative

Number Operations that
will be Required to Obtain 12,660 19,100 | 25540 | 39320 | 31,930* >16,420
a Permit

Percentage of Affected
Operations Required to 3% 5% % 11% 9% 10%
Obtain a Permit

Estimated Compliance Costs
to CAFOs ($million/year, $605 $721 $331 $930 $930 >$680
pre-tax)

Percentage Manure
Covered by Proposed 4% 58% 64% 72% 72% ND
Regulations

Three-tier Proposed: Number of affected facilities up to 39,320. Number of permitted facilities between
16,000 and 32,000, rounded.

Three-tier Alternative: Number of affected facilities and industry costs are expected to be greater than
that estimated for NPDES Scenario 1 (“Status Quo”). ND = Not Determined.

5. Additional Scenarios Considered But Not Proposed
EPA aso considered two other scenarios, which would retain the existing three-tier approach.
a. Scenario 1. Retain Existing Structure

One of the aternative regulatory scenarios would incorporate al of today’ s proposed revisons
except those related to the tiered structure for defining which AFOs are CAFOs. In other words, the
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exigting three-tier structure (greater than 1,000 AU; 300 AU to 1,000 AU; fewer than 300 AU) would
remain in place, and the conditions for defining the middle tier operations would not change. Thus, as
under the existing regulation, mid-sized AFOs (300 AU to 1,000 AU) would be defined as CAFOs
only if, in addition to the number of animas confined, they dso meet one of the two specific criteria
governing the method of discharge: 1) pollutants are discharged through a man-made ditch, flushing
system, or other smilar man-made device; or 2) pollutants are discharged directly into waters of the
United States that originate outside of the facility and pass over, across, or through the fecility or
otherwise comeinto direct contact with the confined animals.

EPA is not proposing this scenario because these conditions have proven to be difficult to
interpret and implement for AFOs in the 300 to 1,000 AU sSize category, and thus have not facilitated
compliance or enforcement, and the scenario does not meet the god of today’ s proposa to smplify the
NPDES regulation for CAFOs. The two criteria governing method of discharge, eg., “ man-made
device’ and “ stream running through the CAFO,” are subject to interpretation, and thus difficult for
AFO operators in this Size range to determine whether or not the permit authority would consider them
to be a CAFO. EPA doesnot believeiit is necessary to retain these criteria because all discharges of
pollutants from facilities of this size should be considered point source discharges. While the other
proposed changes go along way to improve the effectiveness of the NPDES program for CAFOs,
EPA bdlieves the definition criteriafor facilitiesin this Sze range dso need to be amended to make the
regulation effective, smple, and enforcesble.

b. Scenario 2: Revised Conditions Without Certification

The second scenario EPA considered would also retain the existing three-tier structure, and
would modify the conditions for defining the middle tier AFOs as CAFOs in the same way that today’s
proposed three-tier structure does. That is, any AFO that meets the size condition (300 AU to 1,000
AU) would be defined as a CAFO if it met one or more of the following risk-based conditions: 1)
direct contact of animas with waters of the U.S,; 2) insufficient orage and containment &t the
production area to prevent discharge from reaching waters of the U.S.; 3) evidence of dischargein the
last five years;, 4) the production areais located within 100 feet of waters of the U.S.; 5) the operator
does not have, or is not implementing, a Permit Nutrient Plan; and 6) any manure transported off-dteis
trandferred to recipients of more than twelve tons annudly without following proper off-ste manure
management, described above in the discussion of the three-tier structure (co-proposed with omitting
this requirement).

In this scenario, owners or operators of AFOs in the middle tier would not be required to
certify to the permit authority that the facility isnot a CAFO. However, dl facilities that do meet one or
more of the conditions would have a duty to apply for an NPDES permit. This scenario is not being
proposed becauise of concerns that there would be no way for the permit authority to know which
operations were taking the exemption and which should, in fact, be gpplying for apermit. The
certification scenario provides a measure of assurance to the public, the permit authority, and the
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facilities owners or operators, that CAFOs and AFOs are implementing necessary practices to
protect water quality.

C. Changesto the NPDES Regulations

In addition to changing the threshold for determining which facilities are CAFOs, EPA is
proposing a number of other changes that address how the permitting authority determines whether a
facility isan AFO or a CAFO that, therefore, must apply for an NPDES permit. These proposed
revisons are discussed in this section and in section D.

1 Changethe AFO Definition to Clearly Distinguish Pasture Land

EPA is proposing to darify the regulatory language thet defines the term “animd feeding
operations,” or AFO, in order to remove ambiguity. See proposed 8122.23(a)(2). The proposed rule
language would clarify that animas are not considered to be “stabled or confined” when they arein
areas such as pastures or rangeland that sustain crops or forage during the entire time animals are
present. Other proposed changes to the definition of AFO are discussed below in section 3.e.

To be consdered a CAFO, afacility must first meet the AFO definition. AFOs are enterprises
where animals are kept and raised in confined Stuations. AFOs concentrate animals, feed, manure and
urine, dead animds, and production operations on asmdl land area. Feed is brought to the animals
rather than the animals grazing or otherwise seeking feed in pastures, fields, or on rangdand. The
current regulation [40 CFR 122.23(b)(1)] definesan AFO asa“lot or facility where animas have
been, are, or will be stabled or confined and fed or maintained for atota of 45 days or morein any 12
month period; and where crops, vegetation[,] forage growth, or post-harvest residues are not
sustained over any portion of the lot or facility in the normal growing season” [emphasis added].

The definition dates that animals must be kept on the lot or facility for aminimum of 45 days, in
al12-month period. If ananimd isat afacility for any portion of aday, it is consdered to be a the
facility for afull day. However, this does not mean tha the same animas must remain on the lot for 45
consecutive days or more; only that some animas are fed or maintained on the lot or at the facility 45
days out of any 12-month period. The 45 days do not have to be consecutive, and the 12-month
period does not have to correspond to the calendar year. For example, June 1 to the following May 31
would congtitute a 12-month period.

The definition has proven to be difficult to implement and has led to some confuson. Some
CAFO operators have asserted that they are not AFOs under this definition where incidental growth
occurs on smal portions of the confinement area. In the case of certain wintering operations, animals
confined during winter months quickly denude the feedlot of growth that grew during the summer
months. The definition was not intended to exclude, from the definition of an AFO, those confinement
aress that have growth over only asmadl portion of the facility or that have growth only a portion of the
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time that the animds are present. The definition isintended to exclude pastures and rangeland that are
largely covered with vegetation that can absorb nutrientsin the manure. It isintended to include as
AFOs areas where animds are confined in such a dengity that sgnificant vegetation cannot be sustained
over most of the confinement area.

Asindicated in the origind CAFO rulemaking in the 1970s, the reference to vegetation in the
definition is intended to distinguish feedlots (whether outdoor confinement areas or indoor covered
areas with congructed floors) from pasture or grazing land. If afacility maintains animasin an area
without vegetation, including dirt lots or congtructed floors, the facility meets this part of the definition.
Dirt lots with nomina vegetative growth while animals are present are aso considered by EPA to meet
the second part of the AFO definition, even if substantia growth of vegetation occurs during months
when animals are kept esewhere. Thus, in the case of awintering operation, EPA considers the facility
an AFO potentialy subject to NPDES regulations as a CAFO. It isnot EPA’ s intention, however, to
include within the AFO definition pasture or rangeland that has asmadl, bare patch of land, in an
otherwise vegetated areg, that is caused by animas frequently congregating if the animas are not
confined to the area.

The following examples are presented to further clarify EPA’sintent. 1) When animasare
restricted to vegetated areas as in the case of rotationd grazing, they would not be considered to be
confined in an AFQ if they are rotated out of the areawhile the ground is ill covered with vegetation.
2) If asmdl portion of a pasture is barren because, e.g., animas congregate near the feed trough in that
portion of the pasture, that areais not consdered an AFO because animas are not confined to the
barren area. 3) If an area has vegetation when animas are initidly confined there, but the animals
remove the vegetation during their confinement, that areawould be considered an AFO. This may
occur, for instance, at some wintering operations.

Thus, to address the ambiguities noted above, EPA is proposing to clarify the regulatory
language that defines the term “anima feeding operation” asfollows “ An animal feeding operation or
AFO isafacility where animas (other than aguatic animals) have been, are, or will be stabled or
confined and fed or maintained for atotal of 45 days or more in any 12-month period. Animas are not
consdered to be stabled or confined when they are in areas such as pastures or rangeland that sustain
crops or forage growth during the entire time that animals are present. Anima feeding operations
include both the production area and land gpplication area as defined below.” EPA isinterested in
recelving comments regarding whether the proposed revison to the AFO definition clearly distinguishes
confinement areas from pasture land.

2. Proposed Changesto the NPDES Per mitting Regulation for
Determining Which AFOsare CAFOs

To improve the effectiveness and clarity of the NPDES regulation for CAFOs, EPA is
proposing to revise the regulation as discussed in the following sections.
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a Eliminatethe Term “ Animal Unit”

To remove confusion for the regulated community concerning the definition of the term “anima
unit” or “AU,” EPA is proposing to eiminate the use of the term in the revised regulation. Instead of
referring to fadilities as having greater or fewer than 500 animd units, for example, EPA will usethe
term “ CAFO” to refer to those facilities that are either defined or designated, and all others as“ AFOs.”
However, in the text of today’ s preamble, the term AU will be used in order to help the reader
understand the differences between the existing regulation and today’ s proposd. If thisrevisionis
adopted, the term AU will not be used in the findl regulation. Section V11.B, above, lists the numbers of
animasin each sector that would be used to define afacility asa CAFO.

EPA received comment on the concept of anima units during the AFO Strategy listening
sessons, the smdl business outreach process, and on comments submitted for the draft CAFO NPDES
Permit Guidance and Example Permit. EPA’s decision to move away from the concept of “animal
units’ is supported by the inconsstent use of this concept across a number of federd programs, which
has resulted in confusion in the regulated community. A common thread across dl of the federd
programsis the need to normalize numbers of animals across animd types. Animd units have been
edtablished based upon a number of different vaues that include live weight, forage requirements, or
nutrient excretion.

USDA and EPA have different “anima unit” values for the livestock sectors. Anima unit values
used by USDA are live-weight based, and account for al sizes and breeds of animas at agiven
operation. Thisis particularly confusing as USDA’s animd unit descriptions result in different vauesin
each sector and at each operation.

The United States Department of Interior (Bureau of Land Management and Nationa Park
Service) aso references the concept of “anima unit” in anumber of programs. These programs are
respongible for the collection of grazing feesfor federa lands. The animd unit values used in these
programs are based upon forage requirements. For Federd lands an animal unit represents one mature
cow, bull, steer, heifer, horse, mule, or five sheep, or five goats, al over six months of age. Ananima
unit month is based on the amount of forage needed to sustain one anima unit for one month. Grazing
fees for Federd lands are charged by anima unit months.

In summary, using the total number of head that defines an operation as a CAFO will minimize
confusion with anima unit definitions established by other programs. See tables 7-6 and 7-7 above.

b. How Will Operations With Mixed Animal Types be Counted?
EPA is proposing to diminate the existing mixed animd provison, which currently requires an

operator to add the number of anima units from dl anima sectors at the facility when determining
whether it isa CAFO. (Poultry is currently excluded from this mixed animal type caculaion). While
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the mixed caculation would be diminated, once the number of animals from one sector (e.g. bedf,
dairy, poultry, swine, vedl) of one type cause an operation to be defined as a CAFO, manure from all
confined animd types at the facility would be covered by the permit conditions. In the event that waste
streams from multiple livestock species are commingled, and the regulatory requirements for each
gpecies are not equivaent, the permit must gpply the more stringent requirements.

In the existing regulation, afacility with 1,000 animd units or the cumulative number of mixed
animd types which exceeds 1,000, is defined asa CAFO. Animad unit means a unit of measurement
for any animd feeding operation cdculated by adding the following numbers. the number of daughter
and feeder cattle multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4, plusthe
number of swine weighing over 25 kilograms (approximately 55 pounds) multiplied by 0.4, plus the
number of sheep multiplied by 0.1, plus the number of horses multiplied by 2.0. As mentioned, poultry
operations are excluded from this mixed unit calculation as the current regulation Smply stipulatesthe
number of birds that define the operation as a CAFO, and assgns no multiplier.

Because smplicity is one objective of these proposed regulatory revisions, the Agency believes
that either dl animd types, including poultry, covered by the effluent guiddines and NPDES regulation
should be induded in the formula for mixed facilities, or EPA should diminate the facility multipliers
from the revised rule. Today’s rulemaking proposes changes that would have to be factored into a
revised mixed anima ca culation which would make the regulation more complicated to implement. For
example, EPA is proposing to cover additiona animd types (dry chicken operations, immature swine
and heifer operations). Thus, EPA is proposing to eliminate the mixed operation caculation rather than
revise it and creste amore complicated regulation to implement that would potentialy bring smdler
farmsinto regulation.

EPA believes that the effect of this proposed change would be sufficiently protective of the
environment while maintaining a consstently enforceable regulation. EPA estimates 25 percent of
AFOs with lessthan 1,000 AU have multiple anima types present smultaneoudy at one location, and
only asmall fraction of these AFOs would be CAFOs exceeding either 300 AU or 500 AU when dl
animd types are counted. EPA aso believesthat few large AFOs possess mixed animas due to the
increasingly speciaized nature of livestock and poultry production. Therefore, EPA bdievesthat arule
which required mixed anima typesto be part of the threshold cdculation to determineif afacility isa
CAFO would result in few additiond operations meeting the definition of a CAFO. In addition, most
facilities with mixed animal types tend to be much smaller, and tend to have more traditiond, oftentimes
more sustainable, production systems. These farms tend to be less specidized, engaging in both animal
and crop production. They often have sufficient cropland and fertilizer needs to land apply manure
nutrients generated at the farm’ s livestock or poultry business. Neverthdess, should an such AFO be
found to be asignificant contributor of pollution to waters of the U.S,, it could be designated a CAFO
by the permit authority.

109



EPA is, therefore, proposing to diminate the mixed anima caculaion in determining which
AFOs are CAFOs. Once an operation isa CAFO for any reason, manure from al confined animal
types at the facility is subject to the permit requirements. EPA is requesting comment on the number of
operations that could potentidly have the equivaent of 500 AU using the mixed calculation that would
be excluded from regulation under this proposa.

C. Isan AFO Consdered a CAFO if it Only Discharges During a
25-Year, 24-Hour Storm?

EPA is proposing to diminate the 25-year, 24-hour sorm event exemption from the CAFO
definition (40 CFR 122.23, Appendix B), thereby requiring any operation that meets the definition of a
CAFO either to apply for a permit or to establish that it has no potentia to discharge. Under the
proposed three-tier structure an operation with 300 AU to 1,000 AU may certify that it is not a CAFO
if it is designed, congtructed, and maintained in accordance with today’ s effluent guidelines and it does
not meet any of the risk-based conditions. See Section VI1.B.2.

The exigting NPDES definition of a CAFO provides that “no animd feeding operation isa
concentrated animal feeding operation... as defined above... if such animd feeding operation discharges
only astheresult of a 25-year, 24-hour ssorm event ” (40 CFR. § 122.23, Appendix B). This
provision gppliesto AFOswith 300 AU or more that are defined as CAFOs under the existing
regulation. (Facilities of any szethat are CAFOs by virtue of designation are not eigible for this
exemption because, by the terms of designation, it does not apply to them. Moreover, they have been
determined by the permit authority to be a sgnificant contributor of pollution to waters of the U.S)

The 25-year, 24-hour standard is an engineering standard used for construction of storm water
detention structures. The term “25-year, 24-hour sorm event” means the maximum 24-hour
precipitation event with a probable recurrence of once in 25 years, as defined by the National Westher
Service (NWS) in Technical Paper Number 40 (TP40), “ Rainfal Frequency Atlas of the United
States,” May 1961, and subsequent amendments, or by equivaent regiond or State rainfal probability
information developed therefrom. [40 CFR Part 412.11(e)]. (Note that the NWS is updating some of
the Precipitation Frequency Publications, including part of the TP40. In 1973, the National
Atmospheric and Oceanic Administration (NOAA) issued the NOAA Atlas 2, Precipitation Frequency
Atlas of the Western United States. The Atlasiis published in a separate volume for each of the eleven
wedtern sates. An update for four of the State volumes is currently being conducted. In addition, the
NWSis updating TP40 for the Ohio River Basin which covers a sgnificant portion of the eastern U.S.
The updates will reflect more than 30 years of additiona data and will benefit from NWS enhanced
computer capabilities snce the originad documents were generated amost 40 years ago.) As discussed
further in section VI, the 25-year, 24-hour storm event aso is used as a Sandard in the effluent
limitation guiddine.
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The circularity of the 25-year, 24-hour storm event exemption in the existing CAFO definition
has created confusion that has led to difficultiesin implementing the NPDES regulation. The effluent
guidelines regulation, which is applicable to permitted CAFOs, requires that CAFOs be designed and
congtructed to contain such an event. However, the NPDES regulations alows facilities that discharge
only asareault of such an event to avoid obtaining apermit. This exemption has resulted in very few
operations actualy obtaining NPDES permits, which has hampered implementation of the NPDES
program. While there are an estimated 12,000 AFOs likely to meet the current definition of a CAFO,
only about 2,500 such facilities have obtained an NPDES permit. Many of these unpermitted facilities
may incorrectly believe they qudify for the 25-year, 24-hour sorm permitting exemption. These
unpermitted facilities operate outside the current NPDES program, and State and EPA NPDES permit
authorities lack the basic information needed to determine whether or not the exemption has been
gpplied correctly and whether or not the CAFO operation is in compliance with NPDES program
requirements.

EPA does not believe that the definition as a CAFO should hinge on whether an AFO only
discharges pollutants due to a 25-year, 24-hour storm event. Congress clearly intended for
concentrated animal feeding operations to be subject to NPDES permits by explicitly naming CAFOs
as point sources in the Clean Water Act Section 502(14). Further, Section 101(a) of the Act
specificaly satesthat eimination of discharges down to zero is to be achieved where possible, and
EPA does not believe that facilities should avoid the regulatory program atogether by merdy cdlaming
that they meet the 25-year, 24-hour criterion. Thisissueis discussed further below in section
VI1I.C.2(c).

The public has expressed widespread concern regarding whether some of these currently
unpermitted facilities are, in fact, entitled to this exemption. Based on comments EPA hasrecaived in a
variety of forums, including during the AFO Strategy listening sessions and on the draft CAFO permit
guidance, EPA bdievesthereisadrong likelihood that many of these facilities are discharging
pollutants to waters of the U.S. EPA is concerned that, in applying the 25-year, 24-hour sorm
exemption, operations are not now taking into consideration runoff from their production aress, or are
improperly interpreting which discharges are the result of 25-year 24-hour ssorms and chronic rainfal
which may result in breaches and overflows of storage systems, dl of which cause pollution to enter
waters of the U.S. Additionaly, facilities may not be considering discharges from improper land
gpplication of manure and wastewater.

EPA istoday proposing to eiminate the 25-year, 24-hour storm exemption from the CAFO
definition (40 CFR 122.23, Appendix B) in order to: @) ensure that all CAFOs with a potentia to
discharge are gppropriately permitted; b) ensure through permitting that facilities are, in fact, properly
designed, constructed, and maintained to contain a 25-year, 24-hour storm event, or to meet a zero
discharge requirement, as the case may be; ¢) improve the ability of EPA and State permit authorities to
monitor compliance; d) ensure that facilities do not discharge pollutants from their production areas or
from excessive land gpplication of manure and wastewater; €) make the NPDES permitting provison
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congstent with today’ s proposd to eliminate the 25-year, 24-hour ssorm design sandard from the
effluent guiddines for swine, ved and poultry; and f) achieve EPA’s gods of smplifying the regulation,
providing clarity to the regulated community, and improving the consstency of implementation.

Under the proposed two-tier structure, any facility that is defined as a CAFO would be a
CAFO evenif it only dischargesin the event of a 25-year, 24-hour sorm. Further, the CAFO
operator would be required to apply for an NPDES permit, as discussed below regarding the duty to
apply for aNPDES permit. (If the operator believes the facility never discharges, the operator could
request a determination of no potentia to discharge, as discussed below.) Under the three-tier
structure afacility with 300 AU to 1,000 AU would be required to either certify it isnot a CAFO, to
aoply for apermit, or demondtrate it has no potentid to discharge. Today’ s effluent guiddines proposal
would retain the design specification for beef or dairy facilities, which would dlow a permitted facility to
discharge due to a 25-year, 24-hour event, as long as the facility’ s containment system is designed,
constructed and operated to handle manure and wastewater plus precipitation from a 25-year, 24-hour
gorm event (unless a permit writer imposed a more stringent, water quaity-based effluent limitation).
However, afacility that meets the definition of CAFO and discharges during a 25-year, 24-hour storm
event, but has failed to gpply for an NPDES permit (or to certify in the three-tier structure), would be
subject to enforcement for violating the CWA. Swine, ved and poultry CAFOs would be required to
achieve a zero discharge standard at dl times.

EPA consdered limiting this change to the very largest CAFOs (e.g., operations with 1,000 or
more animd units), and retaining the exemption for smaller facilities. However, EPA is concerned that
this could dlow sgnificant discharges resulting from excessve land gpplication of manure and
wadtewater to remain beyond the scope of the NPDES permitting program, thereby resulting in ongoing
discharge of CAFO-generated pollutants into waters of the U.S. Moreover, EPA believes that
retaining the exemption for certain operations adds unnecessary complexity to the CAFO definition.

The Smal Business Advocacy Review Pand dso considered the idea of removing the 25-year,
24-hour exemption. While the Panel agreed that this was generdly appropriate for operations above
the 1,000 AU threshold, it was divided on whether it would aso be appropriate to remove the
exemption for facilities below thisthreshold. The Pand noted that for some such facilities, removing the
exemption would not expand the scope of the current regulation, but rather ensure coverage for
facilitiesthat should aready have obtained a permit. However, the Panel aso recognized that
eliminating the exemption would require facilities that do properly quality for it — e.g., because they do
have sufficient manure management and containment in place, or for some other reason, do not
discharge except in a 25-year, 24-hour storm —to obtain apermit or certify that noneis needed. The
Pandl recommended that EPA carefully weigh the costs and benefits of removing the exemption for
amal entities and that it fully andyze the incremental cogts associated with permit gpplications for those
fecilities not presently permitted that can demondtrate that they do not discharge in less than a 25-year,
24-hour storm event, as well as any costs associated with additiona conditions related to land
gpplication, nutrient management, or adoption of BMPs that the permit might contain. The Pand further
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recommended that EPA consider reduced application requirements for smal operators affected by the
remova of the exemption. The Agency requests comment on whether to retain this exemption for small
entities and at what animd unit threshold would be gppropriate for doing so.

d. Who Mugt Apply for and Obtain an NPDES Permit?

EPA is proposing today to adopt regulations that would expresdy require dl CAFO owners or
operators to apply for an NPDES permit. See proposed §122.23(c). That is, owners or operators of
al facilities defined or desgnated as CAFOs would be required to gpply for an NPDES permit. The
exiding regulations contain agenerd duty to gpply for apermit, which EPA believes gppliesto virtualy
al CAFOs. The mgority of CAFO owner or operators, however, have not applied for an NPDES
permit. Today’s proposed revisons would clarify that al CAFOs owners or operators must apply for
an NPDES permit; however, if he or she believes the CAFO does not have a potentid to discharge
pollutants to waters of the U.S. from either its production area or itsland application area(s), he or she
could make ano potentid discharge demondiration to the permit authority in lieu of submitting afull
permit gpplication. If the permit authority agrees that the CAFO does not have a potentid to discharge,
the permit authority would not need to issue a permit. However, if the unpermitted CAFO does indeed
discharge, it would be violating the CWA prohibition againgt discharging without a permit and would be
subject to civil and criminad pendties. Thus, an unpermitted CAFO does not get the benefit of the 25
year, 24-hour storm standard established by the effluent guidelines for beef and dairy, nor doesit have
the benefit of the upset and bypass affirmative defenses.

Theduty to apply for a permit under existing regulations

EPA bdievesthat virtudly al facilities defined as CAFOs dready have a duty to goply for a
permit under the current NPDES regulations, because of their past or current discharges or potentia for
future discharge. Under NPDES regulations at 40 CFR Part 122.21(a), any person who discharges or
proposes to discharge pollutants to the waters of the United States from a point source is required to
apply for an NPDES permit. CAFOs are point sources by definition, under 8502 of the CWA and 40
CFR 122.2. Thus, any CAFO that “discharges or proposes to discharge’ pollutants must apply for a

permit.

Large CAFOs with greater than 1,000 AU pose arisk of discharge in anumber of different
ways. For example, adischarge of pollutants to surface waters can occur through a spill from the
waste handling facilities, from abreach or overflow of those facilities, or through runoff from the feedlot
area. A discharge can dso occur through runoff of pollutants from gpplication of manure and
associated wastewaters to the land or through seepage from the production area to ground water
where there is a direct hydrologic connection between ground water and surface water. Given the large
volume of manure these facilities generate and the variety of ways they may discharge, and based on
EPA’s and the States own experience in the field, EPA bdievesthat dl or virtudly dl large CAFOs
have had a discharge in the past, have a current discharge, or have the potentia to dischargein the
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future. A CAFO that meets any one of these three criteriawould be afacility that “discharges or
proposesto discharge’ pollutants and would therefore need to apply for a permit under the current
regulations.

Where CAFO has not discharged in the past, does not now discharge pollutants, and does not
expect to discharge pollutantsin the future, EPA believes that the owner or operator of that facility
should demongtrate during the NPDES permit application processthat it is, in fact, a“no discharge’
facility. See proposed §122.23(e). EPA anticipatesthat very few large CAFOs will be able to
successfully demondtrate that they do not discharge pollutants and do not have a reasonable potentid to
discharge in the future, and furthermore, that very few large CAFOs will wish to forego the protections
of an NPDES permit. For ingtance, only those beef and dairy CAFOs with an NPDES permit will be
authorized to discharge in a 25-year, 24-hour storm.

EPA aso bdievesthat a CAFO owner or operator’s current obligation to apply for an NPDES
permit is based not only on discharges from the feedlot area but aso on discharges from the land
gpplication areas under the control of the CAFO operator. More specificaly, discharges of CAFO-
generated manure and/or wastewater from such land gpplication areas should be viewed as discharges
from the CAFO itsdf for the purpose of determining whether it has a potentid to discharge. EPA
recognizes, however, that it has not previoudy defined CAFOs to include the land gpplication area.
EPA is proposng to explicitly include the land gpplication areain the definition of a CAFO intoday’s
action.

Theneed for aclarified, broadly applicable duty to apply

EPA believesthat virtualy dl large CAFOs have had a past or current discharge or have the
potentid to discharge in the future, and that meeting any one of these criteriawould trigger a duty to
apply for apermit. Today, EPA is proposing to revise the regulations by finding that, as arebuttable
presumption, all CAFOs do have a potentid to discharge and, therefore, are required to apply for and
to obtain an NPDES permit unless they can demondtrate that they will not discharge. See proposed
§122.23(c). (See section VII(F)3 for afuller discusson on demonstrating “no potentia to discharge.”)

EPA has not previoudy sought to categoricaly adopt aduty to gpply for an NPDES permit for
al facilities within a particular industria sector. The Agency is proposing today to do so for CAFOs for
reasons that involve the unique characteristics of CAFOs and the zero discharge regulatory approach
that appliesto them.

Firgt, as noted, since the inception of the NPDES permitting program in the 1970s, ardatively
small number of larger CAFOs has actudly sought permits. Information from State permit authorities
and EPA’s own regiond offices indicates that, currently, approximately 2,500 CAFOs have NPDES
permits out of approximately 12,000 CAFOs with greater than 1,000 AU.
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EPA believes there are a number of reasons why so few CAFOs have sought NPDES permits
over the years. The primary reason gppears to be that the definition of a CAFO in the current
regulations (as echoed in the regulations of some State programs) excludes animd feeding operations
that do not discharge at all or discharge only in the event of a 25-year, 24-hour sform. [40 CFR
122.23, Appendix B]. Based on the existing regulation, many animal feeding operations that claim to
be “zero dischargers’ believe that they are not subject to NPDES permitting because they are excluded
from the CAFO definition and thus are not CAFO point sources.

EPA bdieves that many of the facilities that have relied on this excluson from the CAFO
definition may have misnterpreted this provison. It excludes facilities from the CAFO definition only
when they neither discharge pollutants nor have the potential to discharge pollutantsin a 25-year, 24-
hour storm. In fact, as explained above, afacility that has at least a potentia to discharge pollutants
(and otherwise meets the CAFO definition) not only is defined as a CAFO but aso has a duty to apply
for an NPDES permit, regardless of whether it actualy discharges. (40 CFR 122.21(a)). Thus, many
facilitiesthat have at least a potentid to discharge manure and wastewaters may have avoided
permitting based on an incorrect reliance on this definitiond exclusion.

To compound the confusion under the current regulations, EPA believes, there has been
misinterpretation surrounding the issue of discharges from a CAFO' s land gpplication areas. ASEPA
has explained in section VI1.D of today’ s notice, runoff from land gpplication of CAFO manureis
viewed as a discharge from the CAFO point source itsdf. Certain operations may have clamed to be
“zero dischargers’ when in fact they were not, and are not, zero dischargers when runoff from their land
goplication areasis taken into account.

Another category of operations that may have improperly avoided permitting are those that
have had a past discharge of pollutants, and are not designed and operated to achieve zero discharge
except in a 25-year, 24-hour storm event. Many of these facilities may have decided not to seek a
permit because they believe they will not have any future discharges. However, as explained above, an
operation that has had a past discharge of pollutants is covered by the NPDES permitting regulationsin
the same way as operations that have a“ potentid” to discharge -- i.e.,, it isnot only defined asa CAFO
(where it meets the other dements of the definition) but is required to gpply for a permit [Carr v. Alta
Verde Industries, Inc., 931 F.2d 1055 (5™ Cir. 1991)]. Facilitiesthat have had a past discharge meet
the criteria of §122.21(a), in EPA’s view, both as “dischargers’ and as operations that have the
potentia for further discharge. Accordingly, they are required to apply for an NPDES permiit.
Misinterpretation regarding the need to gpply for a permit may aso have occurred in cases where the
past discharges were from land application runoff, as explained above.

Finaly, the nature of these operationsisthat any discharges from manure storage structures to
waters of the U.S. are usudly only intermittent, either due to accidental releases from equipment failures
or storm events or, in some cases, ddliberate rel eases such as pumping out lagoons or pits. The
intermittent nature of these discharges, combined with the large numbers of animd feeding operations
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nationwide, makes it very difficult for EPA and State regulatory agencies to know where discharges
have occurred (or in many cases, where animd feeding operations are even located), given the limited
resources for conducting ingpections. In this sense, CAFOs are distinct from typica industria point
sources subject to the NPDES program, such as manufacturing plants, where afacility’ s existence and
location and the fact that it is discharging wastewaters at dl isusudly not in question. Accordingly, itis
much eader for CAFOs to avoid the permitting system by not reporting their discharges, and there is
evidence that such avoidances have taken place.

In sum, EPA believesit is very important in these regulatory revisons to ensure that dl CAFOs
have aduty to apply for an NPDES permit, including those facilities that currently have a duty to apply
because they meet the definition of CAFO under the existing regulations and those facilities which
would meet the proposed revised definition of CAFO. Two of the revisons that EPA is proposing
today to other parts of the CAFO regulations would themselves sgnificantly address this matter. Firs,
EPA is proposing to eiminate the 25-year, 24-hour storm exemption from the definition of a CAFO.
Operations would no longer be able to avoid being defined as CAFO point sources subject to
permitting on the basis that they do not discharge or discharge only in the event of a 25-year, 24-hour
sorm. Second, EPA is proposing to clarify that land application areas are part of the CAFO and any
associated discharge from these areasis subject to permitting.

While these two proposed changes would help address the “duty to apply” issue, EPA does
not believe they would go far enough. Even with diminating the 25-year, 24-hour sorm exemption
from the CAFO definition, EPA is concerned that operations would still seek to avoid permitting by
claming they are “zero dischargers” Specificdly, EPA has encountered a further zero discharge
conundrum: A facility daimsthat by controlling its discharge down to zero -- the very levd that a
permit would require -- it has effectively removed itsalf from CWA jurisdiction, because the CWA
samply prohibits discharging without a permit, so afacility that does not discharge does not need a
permit. EPA believes thiswould be an incorrect reading of the CWA and would not be abasis for
claming an exemption from permitting (as explained directly below). Therefore, it isimportant to darify
in the regulations that even CAFOs that claim to be zero dischargers must gpply for a permit.

To round out the basis for this proposed revison, EPA is proposing aregulaory presumption in
the regulations that al CAFOs have a potentid to discharge to the waters such that they should be
required to apply for apermit. EPA believesthis would be a reasonable presumption on two grounds.
Firg, the Agency believesthisis reasonable from afactua standpoint, asis fully discussed in section V
of today’s preamble.

This factud finding would become even more compelling under today’ s proposdsto diminate
the 25-year, 24-hour storm exemption from the CAFO definition and to clarify that discharges from on-
site land gpplication areas, are consdered CAFO point source discharges. If these two proposals
were put in place, EPA believes, many fewer operations would be claiming that they do not discharge.
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Second, a presumption that al CAFOs have a potentid to discharge would be reasonable
because of the need for clarity on the issues described above and the historical inability under the
current regulaions to effectuate CAFO permitting. Under today’ s proposd, the duty would be for
each CAFO to apply for a permit, not necessarily to obtain one. A CAFO that believes it does not
have a potentid to discharge could seek to demonstrate as much to the permitting authority in lieu of
submitting afull permit application. (To avoid submitting a completed permit application, afacility
would need to recelve a* no potentid to discharge’ determination from the permit authority prior to the
deadline for applying for a permit. See section VII.F.3 beow.) If the demonstration were successful,
the permitting authority would not issue apermit. Therefore, the duty to apply would be based on a
rebuttable presumption that each facility has a potentid to discharge. Without this rebuttable
presumption, EPA believesit could not effectuate proper permitting of CAFOs because of operations
that would claim to be excluded from the CWA because they do not discharge.

CWA authority for a duty to apply

In pre-proposa discussions, some stakeholders have questioned EPA’ s authority under the
Clean Water Act to impose aduty for dl CAFOs to apply for apermit. EPA believes that the CWA
does provide such authority, for the following reasons.

Section 301(a) of the CWA saysthat no person may discharge without an NPDES permit.
The Act is Slent, however, on the requirement for permit gpplications. It does not explicitly require
anyone to apply for a permit, as some stakeholders have pointed out. But neither doesthe Act
expressy prohibit EPA from requiring certain facilities to submit an NPDES permit gpplication or from
issuing an NPDES permit without one. Section 402(a) of the Act says smply that the Agency may
issue an NPDES permit after an opportunity for public hearing.

Indeed, finding that EPA could not require permitting of CAFOs would upset the legidative
scheme and render certain provisions of the Act meaningless. Section 301(b)(2)(A), which setsBAT
requirements for existing sources and thus is a the heart of the statutory scheme, tates that EPA shall
edablish BAT dandards that “require the dimination of discharges of dl pollutantsif the Adminigtrator
finds. . . that such dimination is technologicaly and economicaly achievable....” In other words,
Congress contemplated that EPA could set effluent standards going down to zero discharge where
gopropriate. Section 306, concerning new sources, contains smilar language indicating that zero
discharge may be an appropriate standard for some new sources. Section 402 puts these standards
into effect by requiring EPA to issue NPDES permits that gpply these standards and ensure compliance
with them. Thus, the Act contemplates the issuance of NPDES permits that require zero discharge.
These provisons are underscored by Section 101(a) of the Act, which setsanationa god of not just
reducing but eiminating the discharge of pollutants to the waters.

This statutory scheme would be negated if facilities were dlowed to avoid permitting by
claming that they aready meet a zero discharge sandard that is established in the CAFO regulations
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and that a permit would require. Issuing azero discharge sandard would be an act of futility because it
could not be implemented through a permit. Under a contrary interpretation, a CAFO could repeatedly
discharge and yet avoid permitting by claming that it does not intend to discharge further. EPA does
not believe that Congress intended to tie the Agency’ s hands in this manner. To be sure, in no other
area of the NPDES program are indudtrid operations alowed to avoid permitting by claming that they
dready meet the limits that a permit would require. That would be a plainly wrong view of the Act;
Section 301(a) states unequivocaly that no person may discharge at al without a permit. The Act does
not contemplate adifferent system for facilities that are subject to a zero discharge Sandard, and it is
the unique nature of the zero discharge standard that makes it gppropriate for EPA to require CAFOs

to apply for permits.

EPA aso finds authority to require NPDES permit applications from CAFOsin Section 308 of
the Act. Under Section 308, the Administrator may require point sources to provide information
“whenever required to carry out the objective of this chapter,” for purposes, among other things, of
determining whether any person isin violation of effluent limitations, or to carry out Section 402 and
other provisions. Because EPA proposes a presumption that al CAFOs have a potentiad to discharge
pollutants, it isimportant, and within EPA’s authority, to collect information from CAFOsin order to
determine if they arein violation of the Act or otherwise need a permit.

EPA solicits comment on the proposed duty to apply.

e. The Definitions of AFO and CAFO Would Include the Land
Areas Under the Control of the Operator on Which Manureis
Applied

In today’s proposd, EPA defines an AFO to include both the animal production areas of the
operation and the land aress, if any, under the control of the owner or operator, on which manure and
associated waste waters are applied. See proposed §122.23(a)(1). The definition of aCAFO is
based on the AFO definition and thus would include the land gpplication areas aswell. Accordingly, a
CAFO's permit would include requirements to control not only discharges from the production areas
but aso those discharges from the land gpplication areas. Under the existing regulations, discharges
from a CAFO’ sland gpplication areas that result from improper agricultura practices are dready
consdered to be discharges from the CAFO and therefore, are subject to the NPDES permitting
program. However, EPA bdievesit would be helpful to clarify the regulations on this point.

By the term “production area,” EPA means the anima confinement areas, the manure storage
aress (e.g. lagoon, shed, pile), the feed Storage areas (e.g., Slo, slage bunker), and the waste
containment areas (e.g., berms, diversons). The land gpplication areas include any land to which a
CAFO' s manure and wastewater is gpplied (e.g., crop fields, fields, pasture) that is under the control of
the CAFO owner or operator, whether through ownership or alease or contract. The land application
areas do not include areas that are not under the CAFO owner’s or operator’s control. For example,
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where a nearby farm is owned and operated by someone other than the CAFO owner or operator and
the nearby farm acquires the CAFO’ s manure or wastewater, by contract or otherwise, and applies
those wastes to its own crop fields, those crop fields are not part of the CAFO.

The definition of an AFO under the exigting regulaions refersto a*“lot or facility” that meets
certain conditions, including that “[c]rops, vegetation[,] forage growth, or post-harvest residues are not
sugtained in the norma growing season over any portion of thelot or facility.” 40 CFR 122.23(b)(1).
In addition, the regulations define “ discharge of a pollutant” as the addition of any pollutant to waters of
the United States from any point source. 40 CFR 122.2. EPA interprets the current regulationsto
include discharges of CAFO-generated manure and wastewaters from improper land application to
areas under the control of the CAFO as discharges from the CAFO itself. Otherwise, a CAFO could
samply move its wastes outside the area of confinement, and over gpply or otherwise improperly apply
those wastes, which would render the CWA prohibition on unpermitted discharges of pollutants from
CAFOs meaningless. Moreover, the pipes and other manure-spreading equipment that convey CAFO
manure and wastewaters to land application areas under the control of the CAFO are an integrd part
of the CAFO. Under the exigting regulations, this equipment should be considered part of the CAFO,
and discharges from this equipment that reach the waters of the United States as a result of improper
land application should be consdered discharges from the CAFO for this reason aswell. In recent
litigation brought by citizens againgt adairy farm, afedera court reeched asmilar concluson. See
CARE v. Sid Koopman Dairy, et al., 54 F. Supp. 2d 976 (E.D. Wash., 1999).

One of the gods of revising the existing CAFO regulations is to make the regulations clearer
and more understandabl e to the regulated community and easier for permitting authorities to implement.
EPA believes that amending the definition of an AFO (and, by extenson, CAFO) to expresdy include
land application areas will help achieve this clarity and will enable permitting authorities to both more
effectively implement the proposed effluent guidelines and to more effectively enforce the CWA's
prohibition on discharging without a permit. 1t would be clear under this revison that the term “CAFO”
means the entire facility, including land gpplication fields and other areas under the CAFO's control to
which it land gppliesits manure and wastewater. By proposing to include land application areasin the
definition of an AFO, and therefore, a CAFO, discharges from those areas would, by definition, be
discharges from a point source—i.e., the CAFO. There would not need to be a separate showing of a
discernible, confined, and discrete conveyance such as a ditch.

While the CWA includes CAFOs within the definition of a point source, it does not elaborate
on what the term CAFO means. EPA has broad discretion to define the term CAFO. Land
gpplication areas are integra parts of many or most CAFO operations. Land application istypicaly the
end point in the cycle of manure management at CAFOs. Significant dischargesto the watersin the
past have been attributed to the land application of CAFO-generated manure and wastewater. EPA
does not believe that Congress could have intended to exclude the discharges from a CAFO's land
gpplication areas from coverage as discharges from the CAFO point source. Moreover, defining
CAFOsin thisway is conggent with EPA’s effluent limitations guiddines for other industries, which
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congder on-gte wadte treatment systems to be part of the production facilitiesin that the regulations
restrict discharges from the total operation. Thus, it is reasonable for EPA to revise the regulations by
including land gpplication areasin the definition of an AFO and CAFO.

While the proposa would include the land gpplication areas as part of the AFO and CAFO, it
would continue to count only those animas that are confined in the production area when determining
whether afacility isa CAFO.

EPA is aso consdering today whether it is reasonable to interpret the agriculturd storm water
exemption as not applicable to any discharges from CAFOs. See section VII.D.2. If EPA wereto
adopt that interpretation, dl discharges from a CAFO’ s land gpplication areas would be subject to
NPDES requirements, regardless of the rate or manner in which the manure has been applied to the
land.

Please refer to section VII.D for afull discusson of land gpplication, including EPA’ s proposal
with regard to land gpplication of CAFO manure by non-CAFOs.

EPA is requesting comment on this gpproach.
f. What Types of Poultry Operations are CAFOSs?

EPA is proposing to revise the CAFO regulations to include dl poultry operations with the
potentia to discharge, and to establish the threshold for AFOs to be defined as CAFOs at 50,000
chickens and 27,500 turkeys. See proposed §122.23(a)(3)(i)(H) and (). The proposed revision
would remove the limitation on the type of manure handling or watering syssem employed a laying hen
and broiler operations and would, therefore, address al poultry operations equally. This approach
would be consstent with EPA’ s objective of better addressing the issue of water quaity impacts
associated with both storage of manure at the production area and land application of manure while
smultaneoudy smplifying the regulaion. The following discusson focuses on the revisonsto the
threshold for chickens under each of the co-proposed regulatory aternatives.

The existing NPDES CAFO definition is written such that the regulations only apply to laying
hen or broiler operations that have continuous overflow watering or liquid manure handling sysems
(i.e,”wet” sysems). (40 CFR Part 122, Appendix B.) EPA hasinterpreted this language to include
poultry operations in which dry litter is removed from pens and stacked in areas exposed to rainfal, or
piles adjacent to awatercourse. These operations may be considered to have established a crude
liquid manure system (see 1995 NPDES Permitting Guidance for CAFOs). The existing CAFO
regulations also specify different thresholds for determining which AFOs are CAFOs depending on
which of these two types of sysemsthe facility uses (e.g., 100,000 laying hens or broilersif the facility
has continuous overflow wetering; 30,000 laying hens or boilersif the facility has aliquid manure
system). When the NPDES CAFO regulations were promulgated, EPA sdlected these thresholds
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because the Agency believed that most commercia operations used wet systems (38 FR 18001,
1973).

In the 25 years since the CAFO regulations were promulgated, the poultry industry has
changed many of its production practices. Many changes to the layer production process have been
indtituted to keep manure as dry as possible. Consequently, the existing effluent guidelines do not apply
to many broiler and laying hen operations, despite the fact that chicken production poses risks to
surface water and ground water quaity from improper storage of dry manure, and improper land
goplication. 1tis EPA’s understanding that continuous overflow watering has been largely discontinued
in lieu of more efficient watering methods (i.e.,, on demand watering), and that liquid manure handling
systems represent perhaps 15 percent of layer operations overdl, dthough in the South approximately
40 percent of operations ill have wet manure systems.

Despite the CAFO regulations, nutrients from large poultry operations continue to contaminate
surface water and ground water due to rainfal coming in contact with dry manure that is stacked in
exposed aress, accidenta Fpills, etc. In addition, land application remains the primary management
method for Sgnificant quantities of poultry litter (including manure generated from facilities using “dry”
systems). Many poultry operations are located on smdler parcels of land in comparison to other
livestock sectors, oftentimes owning no sgnificant cropland or pasture, placing increased importance on
the proper management of the potentidly large amounts of manure thet they generate. EPA aso
believes that dl types of livestock operations should be treated equitably under the revised regulation.

As documented in the Environmenta Impact Assessment, avallable in the rulemaking Record,
poultry production in concentrated areas such as in the Southeast, the Delmarva Peninsulaiin the mid-
Atlantic, and in key Midwestern States has been shown to cause serious water quality impairments.
For example, the Chesapeake Bay watershed’ s most serious water quality problem is caused by the
overabundance of nutrients (e.g. nitrogen and phosphorus). EPA’s Chesapeske Bay Program Office
edimates that poultry manure is the largest source of excess nitrogen and phosphorous reaching the
Chesgpeake Bay from the lower Eastern Shore of Maryland and Virginia, sending more than four times
as much nitrogen into the Bay as leaky septic tanks and runoff from developed areas, and more than
three times as much phosphorus as sewage trestment plants. These discharges of nutrients result from
an over-abundance of manure relative to land available for application, as well as the management
practices required to deal with the excess manure. The State of Maryland has identified instances
where piles of chicken litter have been stored near ditches and creeks that feed tributaries of the Bay.
Soil data also suggest that in some Maryland counties with poultry production the soils aready contain
90 percent or more of the phosphorus needed by crops. The State of Maryland has surveyed the
Pocomoke, Transguaking, and Manokin river systems and has concluded that 70 - 87 percent of dl
nutrients reaching those waters came from farms (though not al from AFOs). Based on EPA data,
phosphorus concentrations in the Pocomoke Sound have increased more than 25 percent since 1985,
suffocating sea grasses that serve as vita habitat for fish and crabs. In 1997, poultry operations were
found to be a contributing cause of Pfiesteria outbreaksin the Pokomoke River and Kings Creek
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(both in Maryland) and in the Chesgpeake Bay, in which tens of thousands of fish were killed. Other
examples of impacts from poultry manure are discussed in section V of today’s proposdl.

Dry manure handling is the predominant practice in the broiler and other mest type chicken
industries. Birds are housed on dirt or concrete floors that have been covered with a bedding materia
such aswood shavings. Manure becomes mixed with this bedding to form alitter, which is removed
from the house in two ways. After each flock of birdsis removed from the house a portion of litter,
referred to as cake, isremoved. Cakeislitter that has become clumped, usualy below the watering
system, athough it can dso be formed by a concentration of manure. In addition, the operator aso
removes dl of the litter from the house periodicaly. The frequency of the “whole housg’ clean-out
varies but commonly occurs once each year, unless a breach of biosecurity is suspected.

Broiler operations generdly house between five and six flocks of birds each year, which means
there are between five or Six “cake-outs’ each year. Roagters have fewer flocks, and small fryers have
more flocks, but the volume of “cake-out” removed in ayear is comparable. “Cake-outs’ will
sometimes occur during periods when it is not possible to land gpply the litter (e.g. in the middle of the
growing season or during the winter when field conditions may not be conducive to land gpplication).
Consequently, it is usudly necessary to store the dry litter after remova until it can be land gpplied.

Depending on the time of year it occurs, “whole house” clean-out may aso require the operator
to store the dry manure until it can be land applied. If the manureis stored in open stockpiles over long
periods of time, usualy greater than afew weeks, runoff from the stockpile may contribute pollutants to
surface water and/or ground water that is hydrologicaly connected to surface water.

The mgority of egg laying operations use dry manure handling, athough there are operations
with liquid manure handling systems. Laying hens are kept in cages and manure drops below the cages
in both dry and liquid manure handling systems. Mogt of the dry manure operations are constructed as
high rise houses where the birds are kept on the second floor and the manure drops to the firgt floor,
which is sometimes referred to asthe pit. Ventilation flows through the house from the roof down over
the birds and into the pit over the manure before it is forced out through the sides of the house. The
ventilation dries the manure asit piles up into cones. Manure can usudly be stored in high rise houses
for up to ayear before requiring removdl.

Problems can occur with dry manure storage in a high rise house when drinking water sysems
are not properly desgned or maintained. For example, improper design or maintenance of the water
system can result in excess water pilling into the pit below, which raises the moisture content of the
manure, resulting in the potentid for soills and releases of manure from the building.

Concerns with inadequate storage or improper design and maintenance contribute to concerns

over dry manure sysems for laying hens. Aswith broiler operations, open stockpiles of litter stored
over long periods of time (e.g., greater than afew weeks) may contribute to pollutant discharge from
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contaminated runoff and leachate leaving the stockpile. Laying hens operations may dso use aliquid
manure handling system. The system issmilar to the dry manure system except that the manure drops
below the cagesinto a channe or shdlow pit and water is used to flush this manure to alagoon.

The exigting regulation aready appliesto laying hen and broiler operations with 100,000 birds
when a continuous flow watering system is used, and to 30,000 birds when aliquid manure handling
sysemisused. In revisng the threshold for poultry operations, EPA evauated severd methods for
equating poultry to the exigting definition of an animd unit. EPA conddered laying hens, pullets,
broilers, and roasters separately to reflect the differencesin size, age, production, feeding practices,
housing, waste management, manure generation, and nutrient content of the manure. Manure
generation and pollutant parameters consdered include: nitrogen, phosphorus, BOD5, volatile solids,
and COD. Andysis of these parameters consistently resultsin athreshold of 70,000 to 140,000 birds
as being equivaent to 1,000 anima units. EPA aso conddered aliveweight basis for defining poultry.
The liveweight definition of anima unit as used by USDA defines 455,000 broilers and pullets and
250,000 layers as being representative of 1,000 animal units. EPA dataindicates that usng a
liveweight basis at 1,000 AU would exclude virtudly dl broiler operations from the regulation.

Consultations with industry indicated EPA should evauate the different sizes (ages) and
purposes (eggs versus mesat) of chickens separately. However, when evduating broilers, roasters, and
other mest-type chickens, EPA concluded that a given number of birds capacity represented the same
net annua production of litter and nutrients. For example, afarm producing primarily broilers would
rase birdsfor 6- 8 weeks with afind weight of 3 to 5 pounds, afarm producing roasters would raise
birdsfor 9 - 11 weeks with afind weight of 6 to 8 pounds, whereas afarm producing game hens may
only keep birds for 4-6 weeks and a afina weight of lessthan 2 pounds. The housing, production
practices, waste management, and manure nutrients and process wastes generated in each caseis
essentidly the same. Layers are typically fed less than broilers of equivaent size, and are generdly
maintained as asmadler chicken. However, alaying henislikdy to be kept for ayear of egg
production. The layer isthen sold or molted for severa weeks, followed by a second period of egg
production. Pullets are housed until laying age of approximately 18 to 22 weeks. In dl cases manure
nutrients and litter generated results in athreshold of 80,000 to 130,000 birds as being the equivaent of
1,000 animd units.

Today’ s proposed NPDES and effluent guiddines requirements for poultry diminate the
digtinction between how manure is handled and the type of watering system that isused. EPA is
proposing this change because it believes there is aneed to control poultry operations regardless of the
manure handling or watering system. EPA bdlieves that improper storage as well as land gpplication
rates which exceed agricultura use have contributed to water quaity problems, especidly in areas with
large concentrations of poultry production. Inclusion of poultry operationsin the proposed NPDES
regulation is intended to be consistent with the proposed effluent guidelines regulation, discussed in
section V111 of today’ s preamble. EPA is proposing that 100,000 laying hens or broilers be considered
the equivaent of 1,000 animd units.
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Consequently EPA proposes to establish the threshold under the two-tier dternative structure
that defines which operations are CAFOs at 500 anima units as equivaent to 50,000 birds. Facilities
that are subject to designation are those with fewer than 50,000 birds. This threshold would address
gpproximately 10 percent of dl chicken AFOs nationdly and more than 70 percent of al manure
generated by chickens. On a sector specific bags, this threshold would address approximately 28
percent of al broiler operations (including al mest-type chickens) while addressing more than 70
percent of manure generated by broiler operations. For layers (including pullets) the threshold would
address less than 5 percent of layer operations while addressing nearly 80 percent of manure generated
by layer operations. EPA bdievesthis threshold is consstent with the threshold established for the
other livestock sectors.

Under this two-tier structure, today’ s proposed changes exclude poultry operations with liquid
manure handling systemsiif they have between 30,000 and 49,999 birds. EPA estimates thisto be few
if any operations nationaly and believes these are relatively smal operations. EPA does not believe
these few operations pose a sgnificant threat to water quaity even in aggregation. EPA aso notes that
the trend in laying hen operations (where liquid systems may occur) has been to build new operationsto
house large numbers of animals (e.g., usudly in excess of 100,000 birds per house), which frequently
employ dry manure handling sysems. Given the limited number of existing operations with liquid
manure handling systems and the continuing trend toward larger operations, EPA believes the proposed
uniform threshold of 50,000 birdsis appropriate.

Under the proposed aternative three-tier Structure, any operation with more than 100,000
chickensis automatically defined asa CAFO. This upper tier reflects 4 percent of dl chicken
operations. Additionally those poultry operations with 30,000 to 100,000 chickens are defined as
CAFOsif they meet the unacceptable conditions presented in section VII.C. This middle tier would
address an additional 10 percent of poultry facilities. By sector this middie tier would potentidly cover
an additiond 45 percent of broiler manure and 22 percent layer manure. In aggregate this scenario
would address 14 percent of chicken operations and 86 percent of manure. See VI.A.2 for the
additional information regarding scope of the two proposed regulatory aternatives.

EPA acknowledges that this threshold pullsin a substantial number of chicken operations under
the definition of a CAFO. Geographic regions with high density of poultry production have
experienced water quality problems related to an overabundance of nutrients, to which the poultry
industry has contributed. For example northwestern Arkansas and the Delmarva peninsulain the Mid-
Atlantic tend to have smdler poultry farms as compared to other regions. The chicken and turkey
sectors dso have higher percentages of operations with insufficient or no land under the control of the
AFO on which to gpply manure. Thus EPA believes this threshold is gppropriate to adequately control
the potentid for discharges from poultry CAFOs.

0. How Would Immature Animalsin the Swine and Dairy Sectors
be Counted?
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EPA is proposing to include immature swine and heifer operations under the CAFO definition.
See proposed 8§122.23(a)(3)(1)(C) and (E). In the proposed two-tier structure, EPA would establish
the 500 AU threshold equivaent for defining which operations are CAFOs as operations with 5000 or
more swine weighing 55 pounds or less, and those with fewer than 5000 swine under 55 pounds are
AFOs which may be designated as CAFOs. Immature dairy cows, or heifers, would be counted
equivaent to beef cattle; that is, the 500 AU threshold equivadent for defining CAFOs would be
operations with 500 or more heifers, and those with fewer than 500 could be designated as CAFOs.

In the proposed three-tier tructure, the 300 AU and 1,000 AU equivaents, respectively for
each animd type would be: 3,000 head and 10,000 head for immature swine; and 300 head and 1,000
head for heifers.

Only swine over 55 pounds and mature dairy cows are specificaly included in the current
definition (although manure and wastewater generated by immature animals confined at the same
operation with mature animals are subject to the existing requirements). Immeature animals were not a
concern in the past because they were generaly part of operations that included mature animas and,
therefore, their manure was included in the permit requirements of the CAFO. However, in recent
years, these livestock indudtries have become increasingly specidized with the emergence of increasing
numbers of large tand-aone nurseries. Further, manure from immeature animals tends to have higher
concentrations of pathogens and hormones and thus poses greater risks to the environment and human
hedth.

Since the 1970s, the animal feeding industry has become more specidized, especidly at larger
operations. When the CAFO regulations were issued, it was typica to house swine from birth to
daughter together a the same operation known as afarrow to finish operation. Although more than
half of swine production continues to occur at farrow-to-finish operations, today it is common for swine
to be raised in phased production systems. As described in section V1, speciaized operations that only
house sows and piglets until weaned represent the first phase, cdled farrowing. The weaned piglets are
transferred to a nursery, ether a a separate building or at alocation remote from the farrowing
operation for biosecurity concerns. The nursery houses the piglets until they reach about 55 to 60
pounds, at which time they are transferred to another site, the grow-finish facility.

The proposed thresholds for swine are established on the basis of the average phosphorus
excreted from immature swine in comparison to the average phosphorus excreted from swine over 55
pounds. A smilar threshold would be obtained when evauating live-weight manure generation,
nitrogen, COD and volatile solids (VS). See the Technical Development Document for more details.

Dairies often remove immature heifers to a separate location until they reach maturity. These

off-gte operations may confine the haifersin amanner thet is very smilar to a beef feedlot or the heifers
may be placed on pasture. The existing CAFO definition does not address operations that only confine
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immature heifers. EPA acknowledges that dairies may keep heifers and caves and afew bulls on ste.
EPA dataindicates some of these animas are in confinement, some are pastured, and some moved
back and forth between confinement, open lots, and pasture. The current CAFO definition considers
only the mature milking cows. This has raised some concerns that many dairies with sgnificant numbers
of immature animas could be excluded from the regulatory definition even though they may generate as
much manure as adairy with amilking herd large enough to be a CAFO. The proportion of immeature
animals maintained a dairies can vary sgnificantly with ahigh being aone to oneratio. Industry-wide
there are 0.6 immature animas for every milking cow.

EPA congdered options for dairies that would take into account al animas maintained in
confinement, including caves, bulls and heifers when determining whether adairy isa CAFO or not.
EPA examined two gpproaches for this option, one that would count al animals equally and another
based on the proportion of heifers, caves, and bullslikely to be present at the dairy. EPA isnot
proposing to adopt either of these options.

The milking herd is usualy a congtant a a dairy, but the proportion of immature animals can
vary subgtantialy among dairies and even a a given dairy over time. Some operaions maintain their
immature animals on-site, but keep them on pasture most of the time. Some operations keep immeature
animds on-gte, and maintain them in confinement al or most of thetime. Some operations may adso
have one or two bulls on-gte, which can aso be kept ether in confinement or on pasture, while many
keep none on-site. Some operations do not keep their immature animals on-site at all, instead they
place them offste, usudly in astand-aone heifer operation. Because of the variety of practices at
dairies, it becomes very difficult to estimate how many operations have immature animas on-gtein
confinement. EPA beieves that basing the applicability on the numbers of immature animas and bulls
would make implementing the regulation more difficult for the permit authority and the CAFO operator.
However, EPA requests comment on this as a possible approach.

EPA aso requests comments on using only mature milking cows as the means for determining
gpplicability of the sze thresholds. Under the two-tier structure, EPA’ s proposed requirements for
dairies would apply to 3 percent of the dairies nationally and will control 37 percent of the CAFO
manure generated by dl dairies nationdly. Thisis proportionally lower than other livestock sectors,
largely due to the dominance of very smdl farmsin the dairy industry. There are Smilar trendsin the
dairy industry asin the other livestock sectors, indicating that the number of large operationsis
increasing while the number of smdl farms continuesto decline. Under the three-tier Sructure, EPA’s
proposed requirements would apply to 6 percent of the dairies nationdly, and will control 43 percent of
al manure generated at dairy CAFOs annually. See Section VI.A.1L.

Inclusion in the proposed NPDES definition of immature swine and heifersisintended to be

congstent with the proposed effluent guidelines regulation, described in section V111 of today’s
preamble.
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h. What Other Animal Sectors Does Today’s Proposal Affect?

EPA is proposing to lower the threshold for defining which AFOs are CAFOs to the equivaent
of 500 AU in the horse, sheep, lamb and duck sectors under the two-tier structure. See proposed
8122.23(a)(3)(i). Thisaction is being taken to be consstent with the NPDES proposed revisons for
beef, dairy, swine and poultry. Under the three-tier Sructure, the exiting thresholds would remain as
they are under the exigting regulation.

The animd types covered by the NPDES program are defined in the current regulation (Part
122 Appendix B). The beef, dairy, swine, poultry and vea sectors are being addressed by both
today’ s effluent guiddines proposa and today’s NPDES proposa. However, today’ s proposa would
not revise the effluent guidelines for any anima sector other than beef, dairy, swine, poultry and ved.
Therefore, under today’ s proposd, any facility in the horse, sheep, lamb and duck sectors with 500 to
1,000 AU that is defined as a CAFO, and any facility in any sector below 500 AU that is designated as
a CAFO, will not be subject to the effluent guiddines, but will have NPDES permits developed on a
best professiond judgment (BPJ) basis.

Table 7-6 identifies those meeting the proposed 500 AU threshold in the two-tier ructure.
Table 7-7 identifies the numbers of animals meseting the 300 AU, 300 AU to 1,000 AU, and the 1,000
AU thresholdsin the three-tier Sructure.

A fadility confining any other animd type thet is not explicitly mentioned in the NPDES and
effluent guiddines regulaionsis il subject to NPDES permitting requirements if it meets the definition
of an AFO and if the permit authority designatesit asa CAFO on the basisthat it is a significant
contributor of pollution to waters of the U.S. Refer to VI1.C.4 intoday’s proposa for adiscussion of
designation for AFOs.

The economic anaysis for the NPDES rule does not cover animd types other than beef, dairy,
swine and poultry. EPA chose to andyze those anima types that produce the greatest amount of
manure and wastewater in the aggregate while in confinement. EPA beieves that most horses, sheep,
and lambs operations are not confined and therefore will not be subject to permitting, thus, the Agency
expects the impacts in these sectors to be minima. However, most duck operations probably are
confined. EPA regquests comments on the effect of this proposa on the horse, sheep, lamb and duck
sectors.

i How Does EPA Propose to Control Manure at Operations that
Ceaseto be CAFOs?

EPA is proposing to require operators of permitted CAFOs that cease operations to retain
NPDES permits until the facilities are properly closed, i.e., no longer have the potentid to discharge.
See 8122.23(i)(3). Similarly, today’s proposa would clarify that, if afacility ceasesto be aan active

127



CAFO (eg., it decreases the number of animals below the threshold that defined it asa CAFO, or
ceases to operate), the CAFO must remain permitted until al wastes at the facility that were generated
while the facility was a CAFO no longer have the potentid to reach waters of the United States.

These requirements mean thet if a permit is about to expire and the manure storage facility has
not yet been properly closed, the facility would be required to gpply for a permit renewa to because
the facility has the potentid to discharge to waters of the U.S. until it is properly closed. Proper facility
closure includes remova of water from lagoons and stockpiles, and proper disposa of wastes, which
may include land gpplication of manure and wastewater in accordance with NPDES permit
requirements, to prevent or minimize discharge of pollutants to receiving waters.

The exiging regulations do not explicitly address whether a permit should be adlowed to expire
when an owner or operator ceases operations. However, the public has expressed concerns about
facilities that go out of businessleaving behind lagoons, stockpiles and other contaminants unattended
and unmanaged. Moreover, there are anumber of documented instances of spills and breaches at
CAFOs that have ceased operations, leaving behind environmenta problems that became a public
burden to resolve (see, for example, report of the North Carolina DENR, 1999).

EPA consdered five options for NPDES permit requirements to ensure that CAFO operators
provide assurances for proper closure of their facilities (epecially manure management systems such as
lagoons) in the event of financid failure or other business curtaillment. EPA examined the cogtsto the
industry and the complexity of administering such aprogram for dl options. The analyses of these
options are detalled in the EPA NPDES CAFO Rulemaking Support Document, September 26,
2000.

Closure Option 1 would require aclosure plan. The CAFO operator would be required to
have awritten closure plan detalling how the facility plans to digoose of animd waste from manure
management facilities. The plan would be submitted with the permit application and be gpproved with
the permit gpplication. The plan would identify the steps necessary to perform fina closure of the
fadility, induding at lesst:

C A description of how each mgor component of the manure management facility (e.g.,
lagoons, settlement basins, storage sheds) will be closed;

C An egtimate of the maximum inventory of anima waste ever on-ste, accompanied with
adescription of how the waste will be removed, transported, land applied or otherwise
disposed; and

C A closure schedule for each component of the facility along with adescription of other
activities necessary during closure (e.g., control run-off/run-on, ground water

monitoring if necessary).
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EPA dso investigated severd options that would provide financia assurancesin the event the
CAFO went out of business, such as contribution to a sinking fund, commercid insurance, surety bond,
and other common commercid mechanisms. Under Closure Option 2, permittees would have to
contribute to asinking fund to cover closure costs of facilities which abandon their manure management
systems. The contribution could be on a per-head basis, and could be levied on the permitting cycle
(every five years), or annudly. The sinking fund would be available to deanup any abandoned facility
(including those which are not permitted). Data on lagoon closuresin North Carolina (Harrison, 1999)
indicate that the average cost of lagoon closure for which data are available is gpproximately $42,000.
Assuming alevy of $0.10 per animd, the sinking fund would cover the cost of approximately 50
abandonments nationaly per year, not accounting for any administrative costs associated with operating
the funding program.

Closure Option 3 would require permittees to provide financial assurance by one of severd
generdly accepted mechanisms. Financia assurance options could include the following common
mechanisms. @ Commercid insurance; b) Financid test; ¢) Guarantee; d) Certificate of Deposit or
designated savings account; €) Letter of credit; or f) Surety bond. The actua cost to the permittee
would depend upon which financid assurance option was available and implemented. The financid test
would likely be the least expensgive for some operations, entailing documentation that the net worth of
the CAFO operator is sufficient such that it is unlikely that the facility will be abandoned for financid
reasons. The guarantee would aso be inexpensive, condgting of alegd guarantee from a parent
corporation or other party (integrator) that has sufficient levels of net worth. The surety bond would
likely be the most expensive, typicaly requiring an annua premium of 0.5 to 3.0 percent of the vaue of
the bond; this mechanism would likely be alast resort for facilities that could not meet the requirement
of the other mechanisms.

Option 4 isacombination of Options 2 and 3. Permittees would have to provide financia
assurance by one of severa generdly accepted mechanisms, or by participating in asinking fund.
CAFO operators could meet closure requirements through the most economical means available for
their operation.

Option 5, the preferred option in today’ s proposa, smply requires CAFOs to maintain
NPDES permit coverage until proper closure. Under this option, facilities would be required to
maintain their NPDES permits, even upon curtailment of the animad feeding operation, for aslong asthe
facility hasthe potentid to discharge. The costs for this option would be those costs associated with
maintaining a permit.

Today, EPA is proposing to require NPDES permits to include a condition that imposes a duty
to regpply for a permit unless an owner or operator has closed the facility such that there is no potentia
for discharges. The NPDES program offers legd and financiad sanctionsthat are sufficient, in EPA’s
view, to ensure that operators comply with this requirement. EPA believes that this option would
accomplish its objectives and would be generdly easy and effective to implement. However, there are
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concernsthat it would not be effective for abandoned facilities because, unlike some of the other
options, no financid assurance mechanism would be in place. EPA is requesting comment on the
practical means of addressing the problem of unmanaged waste from closed or abandoned CAFOs,
and what authorities EPA could use under the CWA or other statutes to address this problem.

See Section VII.E.5.c of today’ s proposa, which further discusses the requirement for permit
authorities to include facility closurein NPDES permit specid conditions.

While EPA istoday proposing to only require ongoing permit coverage of the former CAFO,
permit authorities are encouraged to consider including other conditions such as those discussed above.

J. Applicability of the Regulationsto Operations That Have a
Direct Hydrologic Connection to Ground Water

Because of its relevance to today’ s proposa, EPA isrestating that the Agency interprets the
Clean Water Act to gpply to discharges of pollutants from a point source via ground water that has a
direct hydrologic connection to surface water. See proposed 8122.23(e). Specificdly, the Agency is
proposing that all CAFOs, including those that discharge or have the potentid to discharge CAFO
wastes to navigable waters via ground water with a direct hydrologic connection must gpply for an
NPDES permit. In addition, the proposed effluent guiddines will require some CAFOs to achieve zero
discharge from their production areas including via ground water which has a direct hydrologic
connection to surface water. Further, for CAFOs not subject to such an effluent guiddine, permit
writers would in some circumstances be required to establish specid conditions to address such
discharges. In al cases, a permittee would have the opportunity to provide a hydrologist’s report to
rebut the presumption that there is likely to be a discharge from the production areato surface waters
viaground water with a direct hydrologic connection.

For CAFOs that would be subject to an effluent guideine that includes requirements for zero
discharge from the production area to surface water via ground water (al existing and new beef and
dairy operations, and new swine and poultry operations, see proposed 8§412.33(a), 412.35(a), and
412.45(a)), the proposed regulations would presume that there is a direct hydrologic connection to
surface water. The permittee would be required to either achieve zero discharge from the production
areaviaground water and perform the required ground water monitoring or provide a hydrologist’'s
statement that there is no direct connection of ground water to surface water at the facility. See 40
CFR 412.33(3)(3), 412.35(a)(3), and 412.45(a)(3).

For CAFOs that would be subject to the proposed effluent guideline at 412.43 (existing swine,
poultry and ved facilities) which does not include ground water requirements, if the permit writer
determines that the facility isin an areawith topographica characteristics that indicate the presence of
ground water thet islikely to have a direct hydrologic connection to surface water and if the permit
writer determines that pollutants may be discharged a alevel which may cause or contribute to an
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excursion above any State water quality standard, the permit writer would be required to include
gpecia conditions to address potentid discharges viaground water. EPA is proposing that the
permittee must either comply with those conditions or provide a hydrologist’ s tatement that the facility
does not have a direct hydrologic connection to surface water. 40 CFR 122.23(j)(6) and (K)(5).

If aCAFO is not subject to the Part 412 Subparts C or D effluent guideline (e.g., because it
has been designated as a CAFO and is below the threshold for gpplicability of those subparts; or isa
CAFO in a sector other than beef, dairy, swine, poultry or ved and thusis subject to subparts A or B),
then the permit writer would be required to decide on a case-by-case basis whether effluent limitations
(technology-based and water quality-based, as necessary) should be established to address potentia
discharges to surface water via hydrologicaly connected ground water. Again, the permittee could
avoid or satisfy such requirements by providing a hydrologist’ s statement that thereis no direct
hydrologic connection 40 CFR 122.23(k)(5).

L egal Basis

The Clean Water Act does not directly answer the question of whether a discharge to surface
waters via hydrologically connected ground water is unlawful. However, given the broad construction
of the terms of the CWA by the federa courts and the god's and purposes of the Act, the Agency
believes that while Congress has not spoken directly to the issue, the Act is best interpreted to cover
such discharges. The statutory terms certainly do not prohibit the Agency’ s determination that a
discharge to surface waters via hydrologically-connected ground waters can be governed by the Act,
while the terms do clearly indicate Congress broad concern for the integrity of the Nation’ s waters.
Section 301(a) of the CWA providesthat “the discharge of any pollutant [from a point source] by any
person shal be unlawful” without an NPDES permit. The term “discharge of a pollutant” is defined as
“any addition of a pollutant to navigable waters from any point source.” 33 U.S.C. 8§ 1362(12). In
turn, “navigable waters’ are defined as “the waters of the United States, including the territorial sees”
33 U.S.C. §1362(7). None of these terms specificaly includes or excludes regulation of a discharge
to surface waters via hydrologicaly connected ground waters. Thus, EPA interprets the relevant terms
and definitions in the Clean Water Act to subject the addition of manure to nearby surface waters from
a CAFO viahydrologicaly connected ground waters to regulation.

Some sections of the CWA do directly apply to ground water. Section 102 of the CWA, for
example, requires the Adminigtrator to “ develop comprehensive programs for preventing, reducing, or
eliminating the pollution of the navigable waters and ground waters and improving the sanitary
conditions of surface and underground waters.” 33 U.S.C. § 1252. Such references, however, are not
sgnificant to the analyss of whether Congress has spoken directly on the issue of regulating discharges
viaground water which directly affect surface waters. Specific references to ground water in other
sections of the Act may shed light on the question of whether Congress intended the NPDES program
to regulate ground water quality. That question, however, is not the same question as whether
Congressintended to protect surface water from discharges which occur via ground water. Thus, the
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language of the CWA is ambiguous with respect to the specific question, but does not bar such
regulation. Moreover, the Supreme Court has recognized Congress’ intent to protect aguatic
ecosystems through the broad federa authority to control pollution embodied in the Federal Water
Pollution Control Act Amendments of 1972. Section 101 of the Act clearly states the purpose of the
Act “to restore and maintain the chemical, physicd, and biologicd integrity of the Nations waters.” 33
U.S.C. 8§1251(8)(1). The Supreme Court found that “[t]his objective incorporated a broad, systemic
view of the god of maintaining and improving water quaity: as the House Report on the legidation put
it, ‘the word “integrity”... refers to a condition in which the natura structure and function of aquatic
ecosystemns [are] maintained.” United States v. Riversde Bayview Homes, 474 U.S. 121, 132 (1985).
An interpretation of the CWA which excludes regulation of point source discharges to the waters of the
U.S. which occur via ground water would, therefore, be incong stent with the overall Congressiona
gods expressed in the statute.

Federa courts have construed the terms of the CWA broadly (Sierra Club v. Colorado
Refining Co., 838 F. Supp. 1428, 1431 (D.Colo. 1993) (dating QuiveraMining Co. v. EPA, 765 F.2d
126, 129 (10th Cir. 1985)), but have found the language ambiguous with regard to ground water and
generdly examine the legidative history of the Act. Seee.q., Exxonv. Train, 554 F.2d 1310, 1326-
1329 (reviewing legiddive higory). However, areview of the legidative history dso isinconclusive.
Thus, courts addressing the issue have reached conflicting conclusons.

Since the language of the CWA itsdlf does not directly address the issue of dischargesto
ground water which affect surface water, it is proper to examine the statute’ s legidative history. Faced
with the problem of defining the bounds of its regulatory authority, “an agency may appropriately look
to the legidative history and underlying policies of its statutory grants of authority.” Riverside Bayview
Homes, 474 U.S. a 132. However, the legidative history aso does not address this specific issue.
See Colorado Refining Co., 838 F. Supp. a 1434 n.4 (noting legidative history inconclusive).

In the House, Representative Les Aspin proposed an amendment with explicit ground water
protections by adding to the definition of “discharge of a pollutant” the phrase “any pollutant to ground
waeters from any point source.” Legidative History of the Water Pollution Control Act Amendments of
1972, 93d Cong., 1<t. Sess. at 589 (1972) (hereinafter “Legidative Higtory”). While the Aspin
amendment was defeated, that rejection does not necessarily signad an explicit decison by Congressto
exclude even ground water per se from the scope of the permit program. Commentators have
suggested that provisons in the amendment which would have deleted exemptions for oil and gas well
injections were the more likely cause of the amendment’s defeat. Mary Christina\Wood, Regulaing
Discharges into Groundwater: The Crucia Link in Pollution Control Under the Clean Water Act, 12
Harv. Envtl. L. Rev. 569, 614 (1988); see a0 Legidative History at 590-597 (during debate on the
amendment, members in support and members in opposition focused on the reped of the exemption for
oil and gasinjection wels).
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At the leadt, there is no evidence that in rgecting the explicit extension of the NPDES program
to al ground water Congress intended to create a ground water |oophole through which the discharges
of pollutants could flow, unregulated, to surface water. Instead, Congress expressed an understanding
of the hydrologic cycle and an intent to place liability on those responsible for discharges which entered
the “navigable waters” The Senate Report stated that “[w]ater movesin hydrologic cydesand it is
essentid that discharge of pollutants be controlled at the source.” Legidative History at 1495. The
Agency has determined that discharges via hydrologicaly connected ground water impact surface
waters and, therefore, should be controlled at the source.

Most of the courts which have addressed the question of whether the CWA subjects
discharges to surface waters via hydrologicaly connected ground waters to regulation have found the
gtatute ambiguous on this specific question. They have then looked to the legidative history for
guidance. McClelan Ecologica Seepage Situation v. Weinberger, 707 F. Supp. 1182, 1194 (E.D.
Cal. 1988), vacated (on other grounds), 47 F.3d 325 (9th Cir. 1995), cert. denied, 116 S.Ct. 51
(1995); Kdley v. United States, 618 F.Supp. 1103, 1105-06 (D.C.Mich. 1985). Even those courts
which have not found jurisdiction have acknowledged that it is a close question. Village of
Oconomowaoc Lake v. Dayton Hudson Corp., 24 F.3d 962, 966 (7th Cir. 1994), cert. denied, 513
U.S. 930 (1994). Asone court noted, “the inclusion of groundwater with a hydrologica connection to
surface waters has troubled courts and generated a torrent of conflicting commentary.” Potter v.
ASARCO, Civ. No. S:56CV555, dip op. a 19 (D.Neb. Mar. 3, 1998). The fact that courts have
reached differing conclusions when examining whether the CWA regulates such dischargesis itsdlf
evidence that the statute is ambiguous.

EPA does not argue that the CWA directly regulates ground water quaity. Inthe Agency’'s
view, however, the CWA does regulate discharges to surface water which occur via ground water
because of adirect hydrologic connection between the contaminated ground water and nearby surface
water. EPA repestedly has taken the position that the CWA can regulate discharges to surface water
viaground water that is hydrologicaly connected to surface waters.

For example, in issuing the generd NPDES permit for concentrated animal feeding operations
(“CAFOs") in Idaho, EPA dated:

“EPA agreesthat groundwater contamination is a concern around CAFO facilities. However,
the Clean Water Act does not give EPA the authority to regulate groundwater quality through NPDES
permits.

“The only stuation in which groundwater may be affected by the NPDES program iswhen a
discharge of pollutants to surface waters can be proven to be via groundwater.”
62 Fed. Reg. 20177, 20178 (April 25, 1997). In response to a comment that the CAFO general
permit should not cover ground water, the Agency Stated:
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“EPA agreesthat the Clean Water Act does not give EPA the authority to regulate
groundwater quaity through NPDES permits. However, the permit requirements. . . are not intended
to regulate groundwater. Rather, they are intended to protect surface waters which are contaminated
viaagroundwater (subsurface) connection.”

Id.

EPA has made consstent statements on at least five other occasions. In the Preamble to the
find NPDES Permit Application Regulations for Storm Water Discharges, the Agency stated: “this
rulemaking only addresses discharges to waters of the United States, consequently discharges to
ground waters are not covered by this rulemaking (unless there is a hydrological connection
between the ground water and a nearby surface water body.”) 55 Fed. Reg. 47990, 47997 (Nov.
16, 1990)(emphasis added)). See also 60 Fed. Reg. 44489, 44493 (August 28, 1995) (in
promulgating proposed draft CAFO permit, EPA stated: “[D]ischarges that enter surface waters
indirectly through groundwater are prohibited”); EPA, “Guide Manua On NPDES Regulations For
Concentrated Animal Feeding Operations’ at 3 (December 1995) (*Many discharges of pollutants
from a point source to surface water through groundwater (that congtitutes a direct hydrologic
connection) al'so may be a point source discharge to waters of the United States.”).

In promulgating regulations authorizing the development of water qudity standards under the
CWA by Indian Tribesfor their Reservations, EPA stated:

Notwithgtanding the strong language in the legidative history of the Clean Water Act to the
effect that the Act does not grant EPA authority to regulate pollution of ground waters, EPA and most
courts addressing the issue have recognized that . . . the Act requires NPDES permits for dischargesto
groundwater where there isadirect hydrological connection between groundwater and surface waters.
In these situations, the affected ground waters are not considered “waters of the United States” but
discharges to them are regulated because such discharges are effectively discharges to the
directly connected surface waters.

Amendments to the Water Quality Standards Regulations that Pertain to Standards on Indian
Reservations, Final Rule, 56 Fed. Reg. 64,876, 64892 (Dec. 12, 1991)(emphasis added).

While some courts have not been persuaded that the Agency’ s pronouncements on the
regulation of dischargesto surface water via ground water represent a consstent Agency position,
others have found EPA’ s position to be clear. The Heda Mining court noted that “The court in
Oconomowaoc L ake dismissed the EPA statements asa‘ collaterd referenceto aproblem.” It gppears
to this court, however, that the preamble explains EPA’s policy to require NPDES permits for
discharges which may enter surface water via groundwater, as well as those that enter directly.”
Washington Wilderness Cadition v. HecdlaMining Co., 870 F. Supp. 983, 990-91 (E.D. Wash. 1994),
dismissed on other grounds, (lack of standing) per unpublished decison (E.D. Wash. May 7, 1997)
(citing Preamble, NPDES Permit Regulations for Storm Water Discharges, 55 Fed. Reg. 47990,
47997 (Nov. 16, 1990)).
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Asalega and factud matter, EPA has made a determination thet, in genera, collected or
channeled pollutants conveyed to surface waters via ground water can congtitute a discharge subject to
the Clean Water Act. The determination of whether a particular discharge to surface waters via ground
water which has a direct hydrologic connection is a discharge which is prohibited without an NPDES
permit isafactud inquiry, like dl point source determinations. The time and distance by which a point
source discharge is connected to surface waters via hydrologically connected surface waters will be
affected by many site specific factors, such as geology, flow, and dope. Therefore, EPA is not
proposing to establish any specific criteria beyond confining the scope of the regulation to dischargesto
surface water viaa“direct” hydrologic connection. Thus, EPA is proposing to make clear that a
generd hydrologic connection between dl waters is not sufficient to subject the owner or operator of a
point source to ligbility under the Clean Water Act. Instead, consstent with the case law, there must be
information indicating that thereisa“direct” hydrologic connection to the surface water at issue. Heda
Mining, 870 F.Supp. a 990 (“Paintiffs must still demongtrate that pollutants from a point source affect
surface waters of the United States. It is not sufficient to alege groundwater pollution, and then to
assart agenerd hydrologica connection between dl waters. Rather, pollutants must be traced from
their source to surface waters, in order to come within the purview of the CWA.”)

The reasonableness of the Agency’ sinterpretation is supported by the fact that the mgority of
courts have determined that CWA jurisdiction may extend to surface water discharges via hydrologic
connections! Asthe court in Potter v. ASARCO, Inc. declared, “in light of judicia precedent,

1 seeq. Williams Pipe Line Co. v. Bayer Corp, 964 F.Supp. 1300, 1319-20 (S.D.lowa 1997) (“Because the
CWA'’sgod isto protect the quality of surface waters, the NPDES permit system regulates any pollutants that enter
such waters either directly or through groundwater.”); Washington Wilderness Codlition v. HedlaMining Co., 870
F. Supp. 983, 989-90 (E.D. Wash. 1994), dismissed on other grounds, (lack of standing) per unpublished decision
(E.D. Wash. May 7, 1997) (finding CWA jurisdiction where pollution discharged from manmade ponds via seepsinto
soil and ground water and, theresfter, surface waters; and holding that, athough CWA does not regulate isolated
ground water, CWA does regulate pollutants entering navigable waters viatributary ground waters); Friends of the
Coad Fork v. Co. of Lane OR, Civ. No. 95-6105-TC (D. OR. January 31, 1997) (reaching same conclusion ascourt in
Washington Wilderness Cadlition v. HeclaMining Co., and finding hydrologically-connected ground waters are
covered by the CWA); McCldlan Ecologica Seepage Situation, 763 F. Supp. 431, 438 (E.D. Cd. 1989), vacated (on
other grounds), 47 F.3d 325 (9th Cir. 1995), cert. denied, 116 S.Ct. 51 (1995) (allowing plaintiff to attempt to prove at
tria that pollutants discharged to ground water are subsequently discharged to surface water); and McCldlan
Ecologica Seepage Stuation v. Weinberger, 707 F. Supp. 1182, 1195-96 (E.D. Cal. 1988), vacated (on other grounds),
47 F.3d 325 (9th Cir. 1995), cert. denied, 116 S.Ct. 51 (1995) (dthough NPDES permit not required for dischargesto
isolated ground water, Congress' intent to protect surface water may require NPDES permits for dischargesto
ground water with direct hydrologica connection to surface waters); Friends of Sante Fe Co. v. LAC Minerds, Inc.,
892 F. Supp. 1333, 1357-58 (D.N.M. 1995) (dthough CWA does not cover dischargesto isolated, nontributary
groundwater, Quiviraand decisons within Tenth Circuit demondrating expandve congruction of CWA's
jurisdictiond reech foreclose arguments that CWA does not regulate discharges to hydrol ogicaly-connected
groundwater); SerraClub v. Colorado Refining Co., 838 F. Supp. a 1434 (“navigable waters” encompasses tributary
groundwater and, therefore, alegations that defendant violated CWA by discharging pollutants into soils and
groundwater, and that pollutantsinfiltrated creek viagroundwater and seepsin creek bank, Sated cause of action);
and QuiviraMining Co. v. United States EPA, 765 F.2d 126, 130 (10th Cir. 1985), cert. denied, 474 U.S. 1055 (1986)
(affirming EPA’ s determination that CWA permit required for discharges of pollutantsinto surface arroyos that,

135



Congress remedid purpose, the absence of any specific legidative intent pertaining to hydrologicaly
connected ground water and the informa pronouncements of EPA, any pollutants that enter navigable
waters, whether directly or indirectly through a specific hydrologica connection, are subject to
regulation by the CWA.” Slip op. a 26.

The decisons which did not find authority to regulate such discharges under the CWA may, for
the most part, be distinguished. InVillage of Oconomowaoc Lake v. Dayton Hudson Corp., the
Seventh Circuit held that the CWA does not regulate ground water per se. 24 F.3d 962 (7th Cir.
1994), cert. denied, 513 U.S. 930 (1994). In Oconomowac, however, the plaintiff only dluded to a
“possibility” of ahydrologic connection. 24 F.3d at 965. In Kdley v. United States, the district court
held that enforcement authority under the CWA did not include ground water contamination. 618 F.
Supp. 1103 (W.D. Mich. 1985). The decision is not well-reasoned, as the Kelley court merely states
— without further €laboration — that the opinion in Exxon v. Train, which specificdly “expressed no
opinion” on whether the CWA regulated hydrologically connected ground waters, and the legidative
history “demongtrate that Congress did not intend the Clean Water Act to extend federd regulatory
enforcement authority over groundwater contamination.” Kelley, 618 F. Supp. at 1107 (emphasis
added). In Umdilla, the court concluded that the NPDES program did not apply to even
hydrologicaly connected ground water. 962 F.Supp. a 1318. The court reviewed the legidative
history and existing precedent on the issue, but failed to digtinguish between the regulation of ground
water per se and the regulation of discharges into waters of the United States which happen to occur
viaground water. Moreover, the court falled to give deference to the Agency’ sinterpretation of the
CWA. Id. a 1319 (finding that the Agency interpretations cited by the plaintiffs falled to articulate
clear regulatory boundaries and were not sufficiently “comprehensive, definitive or formd” to deserve
deference, but acknowledging that “ neither the Satute nor the legidative history absolutely prohibits an
interpretation that the NPDES requirement appliesto discharges of pollutants to hydrologicaly-
connected groundwater”). Today’s proposa should provide the type of formal Agency interpretation
that court sought. Two other decisions have Smply adopted the reasoning of the Umatilla court._
United Statesv. ConAgra, Inc., Case No. CV 96-0134-S-LMB (D.ldaho 1997); Allegheny
Environmenta Action Codlition v. Wedtinghouse, 1998 U.S. Dist. LEXIS 1838 (W.D.Pa. 1998).

The Agency has utilized its expertise in environmenta science and policy to determine the
proper scope of the CWA. The determination of whether the CWA regulates discharges to ground
waters connected to surface waters, like the determination of wetlands jurisdiction, “ultimately involves
an ecologica judgment about the relationship between surface waters and ground waters, it should be

during storms, channeled rainwater both directly to streams and into underground agquifers that connected with such
sreams); Martin v. Kansas Board of Regents, 1991 U.SDig. LEXIS 2779 (D.Kan. 1991) (“Groundwater . . . that is
naturaly connected to surface waters condtitute ‘ navigable waters under the Act.”); seedso Inland Sted Co. v.
EPA, 901 F.2d 1419, 1422-23 (7th Cir. 1990) (“the legd concept of navigable waters might include ground waters
connected to surface waters— though whether it does or not is an unresolved question. . . . [A] well that ended in
such connected ground waters might be within the scope of the [CWA]”).
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left in the first instance to the discretion of the EPA and the Corps.” Town of Norfolk v. U.S. Army
Corps of Engineers, 968 F.2d 1438, 1451 (1st Cir. 1992) (citing United States v. Riversde Bayview
Homes, Inc., 474 U.S. a 134). The Supreme Court, too, has acknowledged the difficulty of
determining precisdy where Clean Water Act jurisdiction lies and has held that an agency’ s scientific
judgment can support alegd jurisdictiond judgment._United States v. Riverside Bayview Homes, Inc.,
474 U.S. 121, 134 (1985) (“In view of the breadth of federal regulatory authority contemplated by the
[Clean Water] Act itself and the inherent difficulties of defining precise bounds to regulable waters, the
Corps ecologica judgment about the relationship between waters and their adjacent wetlands provides
an adequate basis for alegd judgment that adjacent wetlands may be defined as waters under the
Act.”).

The Agency has made clear the rationae for its congtruction: “the Act requires NPDES permits
for discharges to groundwater where there isadirect hydrological connection between groundwater
and surface waters. In these situations, the affected ground waters are not considered ‘waters of the
United States but discharges to them are regulated because such discharges are effectively
dischargesto the directly connected surface waters.” Amendmentsto the Water Quality Standards
Regulations that Pertain to Standards on Indian Reservations, Final Rule, 56 Fed. Reg. 64,876, 64892
(Dec. 12, 1991)(emphasis added). The Agency has taken this position because ground water and
surface water are highly interdependent components of the hydrologic cycle. The hydrologic cycle
refersto “the circulation of water among soil, ground water, surface water, and the atmosphere.” U.S.
Environmenta Protection Agency, “A Review of Methods for Assessing Nonpoint Source
Contaminated Ground-Water Discharge to Surface Water” at 3 (April 1991). Thus, ahydrologic
connection has been defined as “the interflow and exchange between surface impoundments and
surface water through an underground corridor or groundwater.” NPDES Generd Permit and
Reporting Requirements for Discharges from Concentrated Anima Feeding Operations, EPA Region 6
Public Notice of Final Permitting Decision, 58 Fed. Reg. 7610, 7635-36 (Feb. 8, 1993). The
determination of whether adischarge to ground water in a specific case condtitutes an illega discharge
to waters of the U.S. if unpermitted is afact specific one. The generd jurisdictiona determination by
EPA that such discharges can be subject to regulation under the CWA is a determination that involves
an ecologica judgment about the relationship between surface waters and ground waters.

Findly, the Supreme Court has explicitly acknowledged that resolution of ambiguitiesin
agency-administered gatutes involves policymaking: “As Chevron itsdf illugtrates the resolution of
ambiguity in a statutory text is often more a question of policy than of law. . . .When Congress, through
express delegation or the introduction of an interpretive gap in the statutory structure, has delegated
policymaking to an adminidrative agency, the extent of judicid review of the agency’s policy
determinationsislimited.” Pauly v. Bethenergy Mines, Inc., 116 S.Ct. 2524, 2534 (1991). Congress
edtablished agod for the CWA “to restore and maintain the chemicd, physicad and biologica integrity
of the nation’ s waters and to eiminate the discharge of pollutantsinto the navigable waters” 33 U.S.C.
§1251(8)(1). Congress dso established some parameters for reaching that god, but Ieft gapsin the
datutory structure. One of those gapsisthe issue of discharges of pollutants from point sources which
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harm navigable waters but which happen to occur via ground water. The Agency has chosen to fill that
gap by congtruing the statute to regulate such discharges as point source discharges. Given the
Agency’ s knowledge of the hydrologic cycle and aquatic ecosystems, the Agency has determined that
when it is reasonably likely that such discharges will reach surface waters, the gods of the CWA can
only befulfilled if those discharges are regul ated.

Determining Dir ect Hydrologic Connection

In recent rulemakings, EPA has used various lithologic settings to describe areas of vulnerability
to contamination of ground water. This information can serve as aguide for permit writers to make the
initid determination whether or not it is necessary to establish specid conditionsin a CAFO permit to
prevent the discharge of CAFO wadte to surface water via ground water with a direct hydrologic
connection to surface water.

During the rulemaking processes for the development of the Ground Water Rule and the
Underground Injection Control Class V' under the Safe Drinking Water Act, Sgnificant stiakeholder and
Federal Advisory Committee Act (FACA), input was used to define lithologic settings that are likdly to
indicate ground water areas sendtive to contamination. Aress likely to have such a connection are
those that have ground water sengitive to contamination and that have alikely connection to surface
water. The Ground Water Proposed Rule includes language that describes certain types of lithologic
settings (karst, fractured bedrock, and gravel) as senditive to contamination and, therefore, subject to
requirements under the rule to mitigate threets to human hedlth from microbia pathogens. [See Nationa
Primary Drinking Water Regulations. Ground Water Rule, 65 Fed. Reg. 30193 (2000) (to be codified
at 40 CFR Parts 141 and 142) (proposed May 10, 2000). See aso Underground Injection Control
Regulations for Class V Injection Wédls, Revison; Find Rule, 64 Fed. Reg. 68546 (Dec. 7, 1999) (to
be codified at 40 CFR Parts 9, 144, 145, and 146). See also Executive Summary, NDWAC UIC/
Source Water Program Integration Working Group Meeting (March 25-26, 1999). All are availablein
the rulemaking Record.]

Under the Class V rule, afacility must comply with the mandates of the regulation if the facility
has a motor vehicle waste disposal well (atype of ClassV wdl) that isin an areathat has been
determined to be sendtive. (See Technica Assistance Document (TAD) for Delineating “ Other
Sengitive Ground Water Areas’, EPA # 816-R-00-016 —to be published.) States that are responsible
for implementing the Class V Rule, or in the case of Direct Implementation Programs, the EPA
Regiond Office, are given flexihility to make determinations of ground water sengtivity within certain
guiddines.

40 CFR 145.23(f)(12) provides items that States are expected to consider in developing their

other senstive ground water area plan, including:
C geologic and hydrogeologic settings,
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C ground water flow and occurrence,

C topographic and geographic features,

C depth to ground water,

C *dgnificance as a drinking water source,

C *prevailing land use practices, and

C *any other existing information relaing to the susceptibility of ground water to

contamination from ClassV injection wells

*The last three factors are not relevant to this rulemaking but are specific to mandates under the Safe
Drinking Water Act to protect current and future sources of drinking weter.

Geologic and hydrogeologic settings consdered sensitive under the Class V Rule include areas such as
kargt, fractured bedrock or other shallow/unconsolidated aquifers. The ClassV Rulelistskars,
fractured vol canics and unconsolidated sedimentary aguifers, such as glacid outwash deposits and
eolian sands, as examples of aquifer types. Under the Class V Rule, EPA urges States to consider al
aquifer types that, based on their inherent characteritics, are likely to be moderately to highly sengtive,
Such aquifer types are those that potentialy have high permesbility, such as: dl fractured aquifers; dl
porous media aguifers with agrain Sze of sand or larger, including not only unconsolidated aquifers, but
sandstone as well; and karst aquifers.

For more information &t the regiond level, information can be found in the document “Regiond
Assessment of Aquifer Vulnerability and Sengtivity in the Coterminous United States’ [EPA/600/2-
91/043] for state maps showing aquifers and portions of aquifers whose transmissivity makes them
sengtivelvulnerable. This document may be hdpful in identifying areas where existing contaminants are
most likely to spread laterdly. State and federa geologica surveys have numerous geologica maps
and technical reports that can be hepful in the identification of aress of sengtive agquifers. University
geology and earth science departments and consulting company reports may aso have helpful
informetion.

Data sources to assst permit writers in making sengtivity determinations can be acquired
through many sources as listed above and include federd, state, and local data. For example, USGS
maps and databases such as the principal aguifers map, state maps, other programs where such
assessments may have been completed, such as State Source Water Assessment Programs (SWAP),
date Class V, or Ground Water Rule sengitivity determinations.
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Another potential gpproach to defining areas of ground water sengtivity would be to define a
set of characteristics which afacility could determine whether it met by using aset of nationd, regiond
and/or local maps. For instance, overburden, that is, soil depth and type, along with depth to water
table, hydrogeologic characterigtics of the surficia aquifer, and proximity to surface water could be
factors used to define sengtive areas for likely ground water/surface water connections. For example,
while there is no consstent definition or agreement as to what could be considered “ shdlow,” adepth
to the water table less than, say, Sx feet with sandy soils or other permeable soil type might indicate
ground water vulnerability. Dataof this nature could be obtained from USDA’s Natural Resource
Consarvation Service (NRCS) nationd soils maps, available from the NRCS web site
(www.nhg.nres.usda.gov/land/index/soilshtml) or from the EPA web ste
(Www.epa.gov/ostwater/BA SINSmetadata/statsgo.htm).

Onceit is determined that the CAFO isin aground water sengitive area, proximity to a surface
water would indicate a potentia for the CAFO to discharge to surface water viaa direct hydrological
connection with ground water. Proximity to surface water would be considered when there is a short
distance from the boundary of the CAFO to the closest downstream surface water body. Again,
information of this type could be obtained from USGS topographic maps or state maps.

USGS Hydrologic L andscape Regions

Another approach for determining whether CAFOs in aregion are generdly located in aress
where surface water is likely to have hydrologica connections with ground water is by usng a set of
maps under development by the U.S. Geological Survey (USGS). USGS is developing a national map
of Hydrologic Landscape Regions that describe watersheds based on their physica characterigtics,
such as topography and lithology. These maps will, among other things, help to identify physica
features in the landscape that are important to water quality such as areas across the country where the
geohydrology is favorable for ground water interactions with surface water.

The regions in this map will be delineated based on hydrologic unit codes (HUCS) nationwide
and do not provide information at local scales; however, the maps can provide supplementa
information that describes physical features within watersheds where interactions between ground water
and surface water are found. These areas are the mogt likely places where ground water underlying
CAFO's could be discharged to nearby surface water bodies. While EPA has not fully assessed how
this tool might be used to determine a CAFO’ s potentid to discharge an excerpt of the pre-print report
is provided here for purposes of discusson. The report describing this tool is anticipated to be
published in Spring 2001 (Wolock, Winter, and McMahon, in review).

The concept of hydrologic landscapes is based on the ideathat asingle, smple physicd feature
isthe basic building block of al landscapes. This feature is termed a fundamentd landscape unit and is
defined as an upland adjacent to alowland separated by an intervening steeper dope. Some examples
of hydrologic landscapes are asfollows:
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C A landscape conssting of narrow lowlands and uplands separated by high and steep
valey ddes, characterigtic of mountainous terrain;

C A landscape congsting of very wide lowlands separated from much narrower uplands
by steep valey sdes, characterigtic of basin and range physiography and basins of
interior drainage; or

C A landscape consisting of narrow lowlands separated from very broad uplands by
valey sdes of various dopes and heights, characteristic of plateaus and high plains.

The hydrologic system of afundamentd |landscape unit conssts of the movement of surface
water, ground water, and atmospheric-water exchange. Surface water movement is controlled by
land-surface dope and surficia permeability; ground-water flow is afunction of gravitationd gradients
and the hydraulic characterigtics of the geologic framework; and atmospheric-water exchange primarily
is determined by climate (Winter, in review). The same physica and climate characteristics control the
movement of water over the surface and through the subsurface regardless of the geographic location of
the landscapes. For example, if alandscape has gentle dopes and low-permesbility soils, then surface
runoff will be dow and recharge to ground water will be limited. In contrad,, if the soils are permesble
in aregion of gentle dopes, then surface runoff may be limited but ground-water recharge will be high.

The critical features used to describe hydrologic landscapes are land-surface form, geologic
texture, and climate. Land-surface form can be used to quantify land-surface dopes and relief.
Geologic texture provides estimates of surficia and degp subsurface permegbility which control
infiltration, the production of overland flow, and ground-water flow rates. Climate characteristics can
be used to approximate available water to surface and ground-water systems.

The variables used to identify hydrologic settings were averaged within each of the 2,244 hydrologic
cataloging units defined by the USGS. This degree of spatid averaging was coarse enough to smooth
the underlying data but fine enough to separate regions from each other.

For example, two Hydrologica Landscape Regions (HLR) thet are likely to have
characteristics of ground water and surface water interactions with direct relevance to this proposed
rulemaking would be “HLR1" and “HLR9". HLR1 areas are characterized by variably wet plains
having highly permesble surface and highly permeable subsurface. Thislandscapeis 92 percent flat
land, with 56 percent of the flat land in the lowlands and 37 percent in the uplands. Land surface and
bedrock are highly permeable. Because of the flat sandy land surface, this geologic framework should
result in little surface runoff, and recharge to both loca and regiona ground-weter flow systems should
be high. Therefore, ground water is likely to be the dominant component of the hydrologic sysem in
thislandscape. The water tableislikely to be shdlow in the lowlands, resulting in extensve wetlandsin

this part of the landscape.
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Maor water issues in this hydrologic setting probably would be related to contamination of
ground water. In the uplands, the contamination could affect regiond ground-water flow systems. In
the lowlands, the thin unsaturated zone and the close interaction of ground water and surface water
could result in contamination of surface water. Flooding probably would not be a problem in the
uplands, but it could be a serious problem in the lowlands because of the flat landscape and shalow
water table.

HLR9 aresas are characterized by wet plateaus having poorly permesble surface and highly
permeable subsurface. Thislandscape is 42 percent flat land, with 24 percent in lowlands and 17
percent in uplands. Land surfaceis poorly permeable and bedrock is highly permesgble. Because of
the flat poorly permesble land surface, this geologic framework should result in congderable surface
runoff and limited recharge to ground water. However, the bedrock islargely kargtic carbonate rock,
which probably would result in a considerable amount of surface runoff entering the deep aguifer
through sinkholes. Thiswater could readily move through regiond ground-water flow systems.
Surface runoff and recharge through sinkholes are likely to be the dominant component of the
hydrologic system in this landscape. The water tebleislikely to be shdlow in the lowlands, resulting in
extensve wetlands in this part of the landscape. Mgor water issues in this hydrologic setting probably
would be related to contamination of surface water from direct surface runoff, and extensive
contamination of ground water (and ultimately surface water) because of the ease of movement through
the bedrock. The capacity of these carbonate rocks to mediate contaminants is limited. Flooding
could be aproblem in the lowlands.

EPA is requesting comment on how a permit writer might identify CAFOs & risk of discharging
to surface water viaground water. EPA is aso requesting comment on its cost estimates for the
permittee to have a hydrologist make such adetermination. EPA estimates that for atypica CAFO,
the full cost of determining whether ground water benegth the facility has a direct hydrologic connection
to surface water would be gpproximately $3,000. See Section X for more information on cost
estimates.

Permit requirements for facilities with groundwater that has a direct hydrologic connection with
surface water are discussed in Section VI11.E.5.d below.

k. What Regulatory Relief is Provided by Today’s Proposed
Rulemaking?

Two-tier vs. Threetier Structure

Each of EPA’s proposds effect smdl livestock and poultry businesses in different ways, posing
important trade-offs when sdecting ways to mitigate economic impacts. First, by proposing to establish
atwo-tier sructure with a500 AU threshold, EPA is proposing not to autometicaly impose the effluent
guidelines requirements on operations with 300 to 500 AU. By diminating this Size category, EPA
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estimates that about 10,000 smaler AFOs are relieved from being defined as CAFOs, and instead
would only be subject to permitting if designated by the permit authority due to being a significant
contributor of pollutants.

A three-tier structure, by contrast, only automaticaly defines dl operations over 1,000 AU as
CAFOs, instead of 500 AU. However, while dl of the 26,000 AFOs between 300 and 1,000 AU
wouldn’'t be required to apply for an NPDES permit, al those operations would be required to either
apply for apermit or to certify to the permit authority that they do not meet any of the conditions for
being a CAFO. EPA estimates that approximately 19,000 of these operations would have to change
some aspect of their operation in order to avoid being permitted, and al 26,000 would be required to
develop and implement a PNP. Thus, while in theory fewer operations could be permitted, in fact more
small enterprises would incur costs under athree-tier scenario. Section X.J.4 provides a summary of
the difference in costs associated with these two options, more detailed information is provided in
Section 9 of the Economic Analysis.

The three-tier structure alows States more flexihbility to develop more effective non-NPDES
programsto assst middle tier operations. The two-tier sructure with a500 AU threshold might limit
access to federd funds, such as Section 319 nonpoint source program funds, for operationsin the 500
to 1,000 AU range. The detailed conditions in the three-tier structure, however, do not meet the godl
of today’ s proposa to smplify the NPDES regulation for CAFOs because it leaves in place the need
for the regulated community and enforcement authorities to interpret a complicated set of conditions.

Chicken Threshold

During deliberations to sdlect athreshold for dry chicken operations, EPA considered various
options for relieving smal businessimpacts. Under the two-tier structure, EPA examined a 100,000
bird threshold as well as a 50,000 bird threshold. Although the 50,000 bird threshold effects many
more small chicken operations, analysis showed that setting the threshold a 100,000 birds would not
be sufficiently environmentally protective in parts of the country thet have experienced water qudity
degradation from the chicken industry. Section VI1.C.2.f describes the relative benefits of each of
these options. Nonetheless, because wet layer operations are currently regulated at 30,000 birds,
raising the threshold to 50,000 birds will relieve some smdl businessesin this sector.

Elimination of the mixed animal calculation

EPA’sisfurther proposing to mitigate the effects of today’ s proposa on smdl businesses by
eliminating the mixed animad caculation for determining which AFOs are CAFOs. Thus, operations
with mixed animal types that do not meet the size threshold for any single livestock category would not
be defined asa CAFO. EPA expects that there are few AFOs with more than asingle anima type that
would be defined as CAFOs, since most mixed operations tend to be smaller in size. The Agency
determined that the incluson of mixed operations would disproportionately burden small businesses
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while resulting in little additiona environmental benefit. Since most mixed operations tend to be smdler
in size, this excluson represents important accommodations for smal business. EPA’s decision not to
include smaller mixed operationsis consstent with its objective to focus on the largest operations since
these pose the greatest potential risk to water quality and public hedlth given the sheer volume of
manure generated a these operations.

Operations that handle larger herds or flocks take on the characteristics of being more industriad
in nature, rather than having the characteridtics typically associated with farming. These facilities
typicaly specidize in aparticular animal sector rather than having mixed animd types, and often do not
have an adequate land base for agricultura use of manure. Asaresult, large facilities need to digpose
of ggnificant volumes of manure and wastewater which have the potentid, if not properly handled, to
cause sgnificant water quality impacts. By comparison, smaler farms manage fewer animas and tend
to concentrate less manure nutrients a asingle farming location. Smdler famstend to be less
specidized and are more diversified, engaging in both animal and crop production. These farms often
have sufficient cropland and fertilizer needs to land gpply manure nutrients generated at afarm’s
livestock or poultry business for agricultura purposes.

For operations not defined as a CAFO, the Permit Authority would designate any facility
determined to be a significant contributor of pollution to waters of the U.S. asa CAFO, and would
consequently develop a permit based on best professiona judgement (BPJ).

The estimated cost savings from diminating the mixed animd caculaion is indeterminate due to
limited information about operations of this Size and dso varying cost requirements. EPA’sdecison is
aso expected to smplify compliance and be more adminigtratively efficient, since the mixed operation
multiplier was confusing to the regulated community and to enforcement personnel, and did not cover dl
animd types (because poultry did not have an AU equivaent).

Site-specific PNPs Rather than M andated BM Ps

In addition, while facilities that are defined or designated as CAFOs would be subject to
specific performance standards contained with the permit conditions, EPA’ s proposed revisons dso
provide flexibility to smdl busnesses. In particular, the revised effluent guideines and NPDES
standards and conditions are not specific requirements for design, equipment, or work practices, but
rather alow the CAFO operator to write Site-specific Permit Nutrient Plans that implement the permit
requirements in a manner appropriate and managesble for that busness. Thiswill reduce impactsto dl
facilities, regardiess of Sze, by adlowing operators to choose the least costly mix of process changes and
new control equipment that would meet the limitations.

Demonstration of No Potential to Discharge
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Finaly, in both proposds, operations that must apply for a permit would have the additiona
opportunity to demondrate to the permit authority that pollutants have not been discharged and have no
potentia to discharge into waters of the U.S. These operations would not be issued a permit if they can
successfully demondtrate no potential to discharge. See section VI11.D.3 for adiscussion of
demondtrating “no potentid to discharge.”

M easur es Not Being Pr oposed

During the development of the CAFO rulemaking, EPA considered regulatory relief measures
under the NPDES permit program that are not being proposed, including: (1) a“Good Faith Incentive,”
and (2) an “Early Exit” provison. These options are summarized below. More detal is provided in the
SBREFA Pand Report (2000).

Under the “Good Faith Incentive,” EPA considered incorporating an incentive for smal CAFO
businesses (i.e., AFOs with a number of animals below the regulatory threshold) to take early voluntary
actionsin good faith to manage manure and wastewater in accordance with the requirements of a
nutrient management plan. In the event that such smdler AFOs have a discharge that would otherwise
cause them to be designated as CAFOs, the CAFO regulations would provide an opportunity for these
smaler AFOsto address the cause of the one-time discharge and avoid being designated as CAFOs.

Under the “Early Exit” provison, EPA consdered aregulatory provison that would explicitly
dlow CAFOs with fewer animds than the regulatory threshold for large CAFOs to exit the regulatory
program after five years of good performance. The regulations could allow such asmaler CAFO to
exit the regulatory program if it demondrates thet it had successfully addressed the conditions that
caused it to either be defined or designated as a CAFO.

EPA decided not to include ether of these provisons in the proposed regulations following the
SBAR Pand consultation process. Neither smal businesses, SBA, OMB, nor EPA enforcement
personnd expressed support for elther of these provisions. Also, the Early Exit provision was not
deemed to provide additional regulatory relief over the current program, since an operation that has
been defined or designated as a CAFO can dready make changes at the operation whereby, after
complying with the permit for the permit’ sfive year term, the operation would no longer mest the
definition of a CAFO and therefore would no longer be required to be permitted.

Both the regulatory relief measures selected and those considered but not selected are
discussed in detail in Chapter 9 of the Economic Anayss, included in the Record for today’ s proposed
rulemaking. EPA requests comment on the regulatory relief measures consdered but not included in
today’ s proposal.

3. How Doesthe Proposed Rule Change the Existing Designation Criteria
and Procedure?
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In the existing regulation, an operation in the middle tier, those with 300 AU to 1,000 AU, may
either be defined as a CAFO or designated by the permit authority; those in the smallest category, with
fewer than 300 AU, may only be designated a CAFO if the facility discharges: 1) into waters of the
United States through a man-made ditch, flushing system, or other smilar man-made device; or 2)
directly into waters of the United States that originate outside of the facility and pass over, across, or
through the facility or otherwise come into direct contact with the confined animas. The permit
authority must conduct an on-site ingpection to determine whether the AFO is a sgnificant contributor
of pollutants. The two discharge criteria have proved difficult to interpret and enforce, making it difficult
to take enforcement action againgt dischargers. Very few facilities have been designated in the past 25
years despite environmenta concerns.

EPA’s proposals on how, and whether, to amend these criteria vary with the dternative
dructure. Under atwo-tier structure, EPA is proposing to diminate these two criteria; under athree-
tier structure, EPA is proposing to retain these two criteria.

Under the proposed two-tier structure with a500 AU threshold, or under any other adternative
two-tier Sructure such aswith a 750 AU threshold, EPA is proposing to iminate the two discharge
criteria. Raising the NPDES threshold to 500 AU, 750 AU or 1,000 AU raises a policy question for
fecilities below the selected threshold but with more than 300 AU. Facilitieswith 300 to 1,000 AU are
currently subject to NPDES regulation (if certain criteriaare met). To rely entirely on designation for
these operations could be viewed by some as deregulatory, because the designation processis atime
consuming and resource intensive process that makesit difficult to redress violations. 1t could dso
result in the inability of permit authorities to take enforcement actions againg initia discharges unless
they are from an independent point source a the facility. Otherwise, theinitid discharge can only result
ininitiation of the desgnation process itsdlf ; enforcement could only take place upon a subsequent
discharge. Unlessthe designation process can be streamlined in some way to enable permit authorities
to more efficiently address those who are sgnificant contributors of pollutants, raisng the threshold too
high may dso not be sufficiently protective of the environment. While EPA could have proposed to
retain the two criteriafor those with fewer than 300 AU, and diminateit only for those with greater than
300 AU but below the regulatory threshold, EPA believes that this would introduce unnecessary
complexity into this regulation.

While diminating the two discharge criteria, this proposa would retain the provison in the
exigting regulation that any AFO may be designated as a CAFO on a case-by-case basis if the NPDES
permit authority determines that the facility is a significant contributor of pollutants to waters of the U.S.
Today’s proposa would not change the factors that the regulation lists as relevant to whether afacility
isadggnificant contributor -- see proposed 8122.23(b)(1) (listing factors such as: the size of the
operation; the amount of wastewater discharged; the location of any potentia recelving waters, means
of conveyance of animal manure and process wastewater into waters of the U.S.; dope, vegetation,
ranfal and other factors affecting the likelihood or frequency of discharge to receiving waters).
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This proposd dso retains the exigting requirement that the permit authority conduct an on-gte
ingpection before making a designation. No ingpection would be required, however, to designate a
facility that was previoudy defined or designated as a CAFO, dthough the permit authority may chose
to do one.

Under athree-tier structure, EPA is proposing to retain the two discharge criteria used to
designate an AFO with fewer than 300 AU asa CAFO. Inthis gpproach, facilitiesin the 300 AU to
1,000 AU size range must meet certain conditions for being considered a CAFO, and EPA considers
thisto be sufficiently protective of the environmen.

EPA is requesting comment on these two proposals, and aso requests comment on three other
dternatives. EPA could: 1) retain the two criteria even under atwo-tier structure for al operations
below the regulatory threshold; 2) retain the two criteria under atwo-tier structure for only for those
with fewer than 300 AU and eliminate the two criteria for those below the regulatory threshold but with
greater than 300 AU; or 3) diminate the criteriain the three-tier structure for those with fewer than 300
AU.

Significant concern was raised over the issue of designation during the SBREFA Panel process.
At the time of the Pandl, EPA was not consdering diminating these two criteria, and SERs and Pand
members strongly endorsed this position. At that time, EPA’ s was focusing on athree-tier structure
with revised conditions as the preferred option, and retaining the criteria was congstent with the
revisons being consdered. Since then, however, EPA’s andlysis has resulted in a strong option for a
two-tier gpproach that would be smpler to implement and would focus on the largest operations. Once
this scenario became a strong candidate, reconsideration of the two designation criteria was introduced.
EPA redizes that this proposa has raised some concern in the small business community. However,
EPA does not believe that diminating these criteriawill result in sgnificantly more small operations being
designated. Rather, it will enable the permit authority to ensure that the most egregious discharges of
ggnificant quantities of pollutants are addressed.

Itislikely that few AFOs with less than 300 AU are sgnificant contributors of pollutants, and
permit authorities may be appropriately focusing scarce resources on larger facilities. Further, some
adso believethat it may be appropriate under atwo-tier structure to retain the two criteriaas well asthe
on-site ingpection criterion to AFOs under the regulatory threshold, e.g. with fewer than 500 AU or
750 AU. SERsduring the SBREFA process indicated that family farmers operating AFOs with fewer
than 1,000 AU tend to have adirect interest in environmenta stewardship, since their livelihood (eg.,
soil quaity and drinking water) often dependsonit. They adso argued that EPA should not divert
resources away from AFOs with the greatest potentia to discharge — those with 1,000 AU or more.
EPA is soliciting comment on whether to retain the designation criteriafor al AFOs below the
regulatory threshold in atwo-tier structure, and whether this option will be protective of the
environmen.
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While permit authorities have indicated that the requirement for an on-gite ingpection makesthe
designation process resource intensive, recommendations resulting from the SBREFA smdl business
consultation process encouraged EPA not to remove the on-Site ingpection requirement. Some were
concerned that EPA might do widespread blanket designations of large numbers of operations,
especidly in watersheds that have been listed under the CWA 303(d), Total Maximum Daily Load
(TMDL) process. Thus, EPA issdliciting comment on whether to iminate the requirement thet the
ingpection be “on-gte,” perhaps by alowing, in lieu of on-ste inspections, other forms of Site-specific
information gathering, such as use of monitoring data, fly-overs, satellite imagery, etc. Other parts of
the NPDES program alow such information gathering and do not require ingpections to be “on-site.”

If the on-dte requirement were diminated, the permit authority would still need to meke a
determination that the facility is a ggnificant contributor of pollution, which might necessitate an on-ste
ingpection in many cases. On the other hand, in watersheds that are not meeting water qudity
gtandards for nutrients, the permit authority could designate adl AFOs as CAFOs without conducting
individua on-siteingpections. Even in 303(d) listed watersheds, however, an operator of an individua
facility might be able to demondrate in the NPDES permit application that it has no potentia to
discharge, and request that it be exempted from NPDES requirements.

Due to the significant concerns of the smdl business community, EPA is not proposing &t this
time to eiminate the on-ste ingpection requirements, but, rather, EPA is soliciting comment on whether
or not to eiminate this provison or to revise it to dlow other forms of ste-gpecific data gathering.

Findly, EPA is proposing atechnica correction to the designation regulatory language. The
existing CAFO NPDES regulations provide for designation of an AFO as a CAFO upon determining
that it isa sgnificant contributor of “pollution” to the waters of the U.S. 40 CFR 122.23(c). EPA is
today proposing to change the term to “pollutants.” Elsewhere in the NPDES regulations, EPA uses
the phrase “significant contributor of pollutants’ for designation purposes. 40 CFR 122.26(a)(1)(v).
EPA isnot aware of any reason the Agency would have used different terms for Smilar designation
gandards, and is seeking consstency in this proposal. The Agency believes the term “ pollutant” is the
correct term. The Clean Water Act provides definitions for both “pollutant and “ pollution” in Section
502, but the NPDES program of Section 402 focuses specifically on permits “for the discharge of any
pollutant, or combination of pollutants.” Therefore, EPA believesit is gppropriate to establish a
designation standard for purposes of permitting CAFOs based on whether afacility is a significant
contributor of “pollutants.”

4, Designation of CAFOs by EPA in Approved States
Today’s proposd would explicitly dlow the EPA Regiona Adminigtrator to designate an AFO

asaCAFO if it meets the desgnation criteriain the regulations, even in States with approved NPDES
programs. See proposed 8122.23(b). As described in the preceding section, V11.C.4, AFOs that

148



have not been defined as CAFOs may be designated as CAFOs on a case-by-case basis upon
determination that such sources are sgnificant contributors of pollution to waters of the United States.
EPA’s authority to designate AFOs as CAFOs would be subject to the same criteriaand limitations to
which State designation authority is subject.

The exigting regulatory language is not explicit as to whether EPA has the authority to designate
AFOs as CAFOs in States with approved NPDES programs. The current regulations state that “the
Director” may designate AFOs as CAFOs. 40 CFR 122.23(c)(1). The existing definition of
“Director” gates. “When there is an gpproved State program, ‘ Director’ normaly means the State
Director. In some circumstances, however, EPA retains the authority to take certain actions even
where there is an approved State program.” 40 CFR 122.2. Today’s proposa would give EPA the
explicit authority to designate an AFO as a CAFO in States with gpproved programs.

EPA does not propose to assume authority or jurisdiction to issue permits to the CAFOs that
the Agency designates in approved NPDES States. That authority would remain with the approved
State.

EPA believesthat CWA Section 501(a) provides the Agency with the authority to designate
point sources subject to regulation under the NPDES program, even in States approved to administer
the NPDES permit program. This interpretive authority to define point sources and nonpoint sources
was recognized by the D.C. Circuit in NRDC v. Costle, 568 F.2d 1369, 1377 (D.C. Cir. 1977). The
interpretive authority arises from CWA Section 501(a) when EPA interprets the term “point source’ at
CWA Section 502(14). EPA’s proposal would ensure that EPA has the same authority to designate
AFOs as CAFOs that need a permit as the Agency hasto designate other storm water point sources as
needing apermit. See 40 CFR 122.26(8)(2)(v).

EPA recognizes that many State agencies have limited resources to implement their NPDES
programs. States may be hesitant to designate CAFOs because of concerns that regulating the CAFOs
will require additional resources that could be used for competing priorities. In light of the increased
reliance and success in control of point sources under generd permits, however, the Agency believes
that there will be only an incrementd increase in regulatory burden due to the designated sources.

On August 23, 1999, the Agency proposed to provide explicit authority for EPA to designate
CAFOs in approved States, but would have limited such authority to the designation of AFOs where
pollutants are discharged into waters for which EPA establishes atotd maximum daily load or “TMDL”
and designation is necessary to ensure that the TMDL is achieved. 64 Fed. Reg. 46058, 46088
(August 23, 1999). EPA received comments both supporting and opposing the proposa. In
promulgating the find TMDL rule, however, the Agency did not take fina action on the proposed
changes applicable to CAFOs, 65 FR 43586, 43648 (July 13, 2000), deciding instead to take action in
this proposed rulemaking.
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Today’s proposd is intended to help ensure nationdly consstent gpplication of the provisons
for designating CAFOs and is not focusing specificdly at AFOs in impaired watersheds.
Implementation of the current rule in States with NPDES authorized programs has varied greatly from
State to State, with severa States choosing to implement non-NPDES State programs rather than a
federaly enforceable NPDES program. Public concerns have aso been raised about lack of accessto
State non-NPDES CAFO programs. While severa of today’ s proposed revisions would help to
correct these digparities, EPA is concerned that there may be instances of significant discharges from
AFOs that may not be addressed by State programs, and that are not being required to comply with
the same standards and requirements expected of al AFOs. As part of their gpproved programs,
States should designate AFOs that are significant sources of pollutants. EPA would have the authority
to designate AFOs as CAFOs, should that be necessary.

The Agency invites comment on this proposal.

5. Co-permitting Entities That Exert Substantial Operational Control Over
aCAFO

EPA is proposing that permit authorities co-permit entities that exercise substantial operational
control over CAFOs aong with the owner/operator of the facility. See proposed §122.23(a)(5) and
(1)(4). While the permit authority currently may deem such entities to be “operators’ under the Clean
Water Act and require them to be permitted under existing lega requirements, today’ s proposa
includes changes to the regulations to identify the circumstances under which co-permitting is required
and how permit authorities are expected to implement the requirements. Because the existing definition
of "operator” in 122.2 generdly aready encompasses operators who exercise substantial operationa
control, the Agency is seeking comment on whether this additiond definition [or provison] is necessary.

For other categories of discharges, EPA’ s regulations states that contributors to a discharge
“may” be co-permittees. See 40 CFR §122.44(m). §122.44(m) addresses the situation in which the
co-permittees operate distinct sources and a privately owned treatment works is the owner of the
ultimate point source discharge. In that context, EPA deemed it appropriate to give the permit writer
the discretion to permit only the privately owned trestment works or the distinct sources, or both,
depending on the leve of control each exercises over the pollutants. 1n the context of CAFOs,
however, the co-permittees both control some aspects of operations at the point source. Therefore,
EPA is proposing that they must either be co-permittees or each must hold a separate permit.

Processor/Producer Relationship

As discussed below, proposed §8122.23(8)(5) is intended, at a minimum, to require permit
authoritiesto hold certain entities that exercise substantia operationa control over other entities jointly
responsible for the proper digposition of manure generated at the CAFO. While under today’s
proposa a permit authority could require an entity that has substantial operational control over a CAFO
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to bejointly respongible for dl of the CAFO’'s NPDES permit requirements, the proposa would alow
the permit authority to alocate individua responsbility for various activities to any of the co-permittees.
The proposed rule would specify, however, that the proper disposition of manure must remain the joint
responsibility of dl the entities covered by the permit.

Asdiscussed in more detail in section IV.C. of this preamble, among the mgor trendsin
livestock and poultry production are closer linkages between animal feeding operations and processing
firms. Increasingly, businesses such as daughtering facilities and mesat packing plants and some
integrated food manufacturing facilities are contracting out the raising or finishing production phaseto a
CAFO. Oftentimes, production contracts are used in which a contractor (such as a processing firm,
feed mill, or other anima feeding operation) retains ownership of the animals and/or exercises
substantia operational control over the type of production practices used a the CAFO. More
information on the trends in anima agriculture and the evolving contractud relationships between
producer and processorsis presented in section 1V.C of this preamble.

Use of production contracts varies by sector. Production contracting dominates U.S. broiler
and turkey production, accounting for 98 percent of annud broiler production and 70 percent of turkey
production. About 40 percent of al eggs produced annualy are under a production contract
arrangement. Production contracting in the hog sector still accounts for ardatively smdl share of
production (about 30 percent of hog production in 1997), but useisrising, especialy in some regions.
Production contracts are uncommon at beef and dairy operations, although they are used by some
operations to raise replacement herd or to finish animas prior to daughter. Additiond detail on the use
of production contractsin these sectorsis provided in section VI.

Although farmers and ranchers have long used contracts to market agriculturd commodities,
increased use of production contracts is changing the organizationa structure of agriculture and israisng
policy concerns regarding who is respongible for ensuring that manure and wastewater is contained on-
ste and who should pay for environmental improvements at a production facility. Asa practica matter,
however, regulatory authorities have limited ability to influence who pays for environmental compliance,
snce the divison of costs and operationa responsibilities is determined by private contracts, not
regulation.

In addition, there is aso evidence that the role of the producer-processor relationship may
influence where anima production facilities become concentrated, since anima feeding operations tend
to locate in close proximity to feed and mesat packing plants. This trend may be increasing the potentia
that excess manure nutrients beyond the need for crop fertilizer are becoming concentrated in particular
geographic areas, thus raising the potentia for increased environmenta pressurein those areas. To
further examine this possbility, EPA conducted an andysis of the correlaion between aress of the
country where there is a concentration of excess manure generated by anima production operations
and a concentration of meet packing and poultry daughtering facilities. Thisanays's concludes that in
some areas of the country there is a strong correlation between areas of excess manure concentrations
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and areas where thereis alarge number of processing plants. More information on this anadyssis
provided in section 1V.C.4 of this preamble.

Subsgantial Operational Control as Basisfor Co-Permitting

Today’s proposa would clarify that dl entities that exercise substantial operationa control over
a CAFO are subject to NPDES permitting requirements as an “operator” of the facility. EPA’s
regulations define an owner or operator as “the owner or operator of any ‘facility or activity’ subject to
regulation under the NPDES program.” 40 CFR §8122.2. This definition does not provide further
detall to interpret the term, and the Agency looks for guidance in the definitions of the term in other
sections of the gatute: “The term ‘owner or operator’ means any person who owns, leases, operates,
controls, or supervisesasource.” CWA 8306(a)(4) (emphasis added).

Case law defining the term “ operator” is sparse, but courts generally have concluded that
through the incluson of the terms owner and operator: “Liability under the CWA is predicated on ether
1) performance of the work, or 2) responsibility for or control over thework.” U.S. v. Sargent
County Water Resources Dist., 876 F.Supp 1081, 1088 (N.D. 1992). Seealso, U.S. v. Lambert,
915 F.Supp. 797, 802 (S.D.WVa. 1996)(“ The Clean Water Act imposes liability both on the party
who actudly performed the work and on the party with responsibility for or control over performance
of thework.”); U.S. v. Board of Trustees of Fla. Keys Community College, 531 F.Supp. 267, 274
(SD.Ha 1981). Thus, under the existing regulation and existing case law, integrators which are
responsible for or control the performance of the work at individual CAFOs may be subject to the
CWA as an operator of the CAFO. With today’s proposal, EPA is identifying some factors which the
Agency beievesindicate that the integrator has sufficient operationa control over the CAFO to be
consdered an “operator” for purposes of the CWA.

Whether an entity exercises substantial operationa control over the facility would depend on
the circumstancesin each case. The proposed regulation lists factors relevant to “ subgtantial
operationa control,” which would include (but not be limited to) whether the entity: (1) directsthe
activity of personsworking at the CAFO either through a contract or direct supervision of, or on-site
participation in, activities & the facility; (2) ownsthe animds; or (3) specifies how theanimads are
grown, fed, or medicated. EPA isaware that many integrator contracts may not provide for direct
integrator responghbility for manure management and disposal. EPA believes, however, that the
proposed factors will identify integrators who exercise such pervasive control over afacility that they
are, for CWA purposes, co-operators of the CAFO.

Thisisarepresentative list of factors that should be consdered in determining whether a co-
permit is appropriate, but States should develop additiona factors as needed to address their specific
needs and circumstances. The greater the degree to which one or more of these or other factorsis
present, the more likely that the entity is exercising substantia operationa control and, thus, the more
important it becomes to co-permit the entity. For example, the fact that a processor required its
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contract grower to purchase and feed its animas feed from a specific source could be relevant for
evauating operationa control. EPA will be available to assst NPDES permit authoritiesin making
case-gpecific determinations of whether an entity is exerting control such that it should be co-permitted.
EPA is aso taking comment on whether there are additiona factors which should be included in the
regulaion. EPA as0 requests comment on whether degree of participation in decisons affecting
manure management and disposd is one of the factors which should be considered.

EPA is soliciting comment on whether, dternatively, the fact that an entity owns the animals that
are being raised in a CAFO should be sufficient to require the entity to be ajoint permittee as a owner.
EPA believes that ownership of the animals establishes an ownership interest in the pollutant generating
activity a the CAFO that is sufficient to hold the owner of the animals responsible for the discharge of
pollutants from the CAFO.

In non-CAFO parts of the NPDES regulations, the operator rather than the owner is generdly
the NPDES permit holder. One reason an owner is not required to get a permit isillustrated by an
owner who has leased afactory. When an owner leases afactory to the |essee-operator, the owner
gives up its control over the pollution-producing activities. The owner of animas at afeedlot, on the
other hand, maintains dl current interests in the anima and is merely paying the contract grower to raise
the animdsfor the owner. It isthe owner’s animas that generate most of the manure and wastewater
that is creaeted at a CAFO. Therefore, EPA bdieves that ownership of the animas may be sufficient to
creste respongbility for ensuring that their wastes are properly disposed of. This may be particularly
true where manure must be sent off-site from the CAFO in order to be properly disposed of.

EPA has previoudy identified situations where the owner should be the NPDES permittee
rather than, or in addition to, the contract operator. In the context of municipa wastewater treatment
plants, EPA has recognized that the municipa owner rather than the contract operator may be the
proper NPDES permittee where the owner maintains some control over the plant.

If EPA sdectsthis option, it might also clarify that ownership could be determined by factors
other than outright title to the animals. Thiswould prevent integrators from modifying their contracts so
that they do not own the animds outright. EPA could develop factors for determining ownership such
as the existence of an agreement to purchase the animals at a fixed price together with the integrator
accepting the risk of loss of the animals prior to sdle. EPA solicits comments on whether such criteria
are necessary and, if so, what appropriate criteriawould be.

| mplementation of Co-Permitting

All permittees would be held jointly responsible for ensuring that manure production in excess
of what can be properly managed on-siteis handled in an environmentaly appropriate manner. The
effluent guidelines proposes to require anumber of land gpplication practices that will limit the amount
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of CAFO manure that can be applied to a CAFO’sland gpplication areas. If the CAFO has generated
manure in excess of the amount which can be gpplied consstent with its NPDES permit, the proposed
NPDES regulations impose a number of requirements on co-permittees, described in VI1.D.4. See
proposed 8122.23(j)(4). The co-permittees could also transfer their excess manure to afacility to
packageit is as commercid fertilizer, to an incinerator or other centralized treatment, to be transformed
into a value-added product, or to any other operation that would not land apply the manure. EPA is
proposing that manure that must leave the CAFO in order to be properly managed not be considered
within the unique control of any of the entities with substantia operationd control over the CAFO. In
fact, an integrator that owns the animds a a number of CAFOsin an areawhich are producing manure
in such volumesthat it cannot be properly land applied may be in a unique position to be able to
develop innovative means of compliance with the permit limits. Today’s proposa would specify that
the disposition of excess manure would remain the joint responsibility of dl permit holders. See
proposed 8122.23(i)(9). Integrators would thereby be encouraged to ensure compliance with NPDES
permitsin anumber of ways, including: @ establishing a corporate environmenta program that ensures
that contracts have sound environmenta requirements for the CAFOs; b) ensuring that contractors have
the necessary infragtructure in place to properly manage manure; and ¢) developing and implementing a
program that ensures proper management and/or digposal of excess manure. The proposed
requirement will give integrators a strong incentive to ensure that their contract producers comply with
permit requirements and subject them to potentid liability if they do not. Integrators could also establish
facilities to which CAFOsin the area could transfer their excess manure. EPA is further proposing to
require co-permitted entities to assume responsbility for manure generated at their contract operations
when the manure is tranferred off-gte.

EPA bdlieves that integrators will want to make good faith efforts to take gppropriate steps to
address the adverse environmenta impacts associated with their business. EPA is soliciting comments
on how to structure the co-permitting provisions of this rulemaking to achieve the intended
environmenta outcome without causing negative impacts on growers.

EPA a0 beieves the proposd contains sufficient flexibility for permit authorities to develop
cregtive, and streamlined, approaches to co-permitting. For example, a State might want to develop an
NPDES generd permit in collaboration with asingle integrator or, dternatively, with dl integratorsin a
geographic region (e.g., Satewide, watershed, etc.). Such agenera permit might require integrators to
assume respong bility for ensuring that their contractors engage in proper management practices for
excess manure. As a condition of the NPDES generd permit, the integrator could be obligated to fulfill
its commitment or to assume repongbility for violations by its growers.

The proposed regulations would provide that a person is an “operator” when “the Director
determines’ that the person exercises substantial operationa control over the CAFO. EPA dso
consdered whether to delete the reference to a determination by the Director, so that any person who
exercised such control over a CAFO would be an operator without the need for a determination by the
Director. If EPA were to eliminate the need for a determination before such a person may be an
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“operator,” persons who may meet this definition would be less certain in some cases as to whether
they do in fact meet it. On the other hand, if EPA retains the need for a determination by the Director,
then because of resource shortages or for other reasons, EPA or the State might not be able to make
these determinationsin atimely way, or might not make them at dl in some cases. These persons
would therefore inappropriately be able to avoid liability even though they are exercisng substantial
operationa control of a CAFO. Accordingly, EPA requests comments on whether the find rule should
retain the need for adetermination by the Director of substantia operationd control. Finaly, EPA
solicits comment on whether to provide that, in authorized States, either the Director or EPA may make
the determination of subgtantia operationd control.

Additional 1ssues Associated with Co-Per mitting

The option of co-permitting integrators was discussed extensvely by smdl entity
representatives (SERS) and by the Small Business Advocacy Review Pand during the SBREFA
outreach process. The SERsincluded both independent and contract producers. A mgority of SERs
expressed opposition to such an approach. They were concerned that co-permitting could decrease
the operator’ s leverage in contract negotiations with the corporate entity, increase corporate pressure
on operators to indemnify corporate entities againgt potentid liability for non-compliance on the part of
the operator, encourage corporate entities to interfere in the operationa management of the feedlot in
order to protect againgt such liability, provide an additiond pretext for corporate entities to terminate a
contract when it was to their financid advantage to do o, redtrict the freedom of operatorsto change
integrators, and generally decrease the profits of the operator. These SERs were not convinced that
co-permitting would result in any benefit to the environment, given that the operator generdly controls
those aspects of afeedlot’s operations related to discharge, nor were they convinced that such an
gpproach would result in additiona corporate resources being directed toward environmental
compliance, given the integrator’ s ability to pass on any additiond costs it might incur as aresult of co-
permitting to the operator. A few SERS, who were not themsalves involved in a contractud relaionship
with alarger corporate entity, favored co-permitting as away of ether leveling the playing field between
contact and independent operators, or extracting additional compliance resources from corporate
entities. Despite genera concern over co-permitting due to the economic implications for the
contractor, several SERs voiced their support for placing shared responsibility for the manure on the
integrators, especidly in the swine sector.

The Pand did not reach consensus on the issue of co-permitting. On the one hand, the Panel
shared the SER’ s concern that co-permitting not serve as a vehicle through which the bargaining power
and profits of smal contract growers are further congtrained with little environmenta benefit. Onthe
other, the Panel believed that there is a potentia for environmenta benefits from co-permitting. For
example, the Panel noted (as discussed above), that co-permitted integrators may be able to coordinate
manure management for growers in a given geographic area by providing centraized trestment, Storage,
and digribution facilities, though the Panel dso pointed out that this could happen anyway through
market mechanisms without co-permitting if it resulted in overdl cost savings. In fact, the Agency is
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aware of gtuations where integrators do currently provide such services through their production
contracts. The Panel aso noted that co-permitting could motivate corporate entities to oversee
environmental compliance of their contract growers, in order to protect themselves from potential
liability, thus providing an additiond layer of environmenta oversight.

The Pand aso expressed concern that any co-permitting requirements may entail additiona
costs, and that co-permitting can not prevent these costs from being passed on to small operators, to
the extent that corporate entities enjoy a bargaining advantage during contract negotiations. The Pand
thus recommended that EPA carefully consider whether the potentia benefits from co-permitting
warrant the cogts, particularly in light of the potentia shifting of these costs from corporate entities to
contract growers. The Pand further recommended that if EPA does propose any form of co-
permitting, it address in the preamble both the environmenta benefits and any economic impacts on
amall entities that may result and request comment on its approach.

Asdiscussed in Section VI, EPA estimates that 94 meat packing plants that daughter hogs and
270 poultry processing facilities may be subject to the proposed co-permitting requirements. EPA
expects that no meat packing or processing facilities in the cattle and dairy sectors will be subject to the
proposed co-permitting requirements. Reasons for this assumption are summarized in Section VI of
this preamble. Additiona information is provided in Section 2 of the Economic Analysis. EPA is
seeking comment on this assumption as part of today’ s notice.

EPA did not precisely estimate the costs and impacts that would accrue to individua co-
permittees. Information on contractual relationships between contract growers and processing firmsis
proprietary and EPA does not have the necessary market information and data to conduct such an
andyss. Market information is not available on the number and location of firms that contract out the
raising of animasto CAFOs and the number and location of contract growers, and the share of
production, that raise animals under a production contract. EPA aso does not have data on the exact
terms of the contractua agreements between processors and CAFOs to assess when a processor
would be subject to the proposed co-permitting requirements, nor does EPA have financial data for
processing firms or contract growers that utilize production contracts.

EPA, however, believes that the framework used to estimate costs to CAFO does provide a
means to eva uate the possble upper bound of cogts that could accrue to processing facilities in those
industries where production contracts are more widely utilized and where EPA believes the proposed
co-permitting requirements may affect processors. The detalls of this andyss are provided in Section
X..F.2. Based on the results of thisanalyss, EPA estimates that the range of potential annual cogsto
hog processors is $135 million to $306 million ($1999, pre-tax). EPA estimates that the range of
potentid annua costs to broiler processors as $34 million to $117 million. EPA is soliciting comment
on this approach.
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This gpproach does not assume any addition to the total costs of the rule as aresult of co-
permitting, yet it does not assume that there will be a cost savings to contract growers as result of a
contractua arrangement with a processing firm. This approach merely attempts to quantify the potentia
magnitude of costs that could accrue to processors that may be affected by the co-permitting
requirements. Due to lack of information and data, EPA has not andlyzed the effect of relative market
power between the contract grower and the integrator on the distribution of cogts, nor the potentia for
additiona costs to be imposed by the integrator’ s need to take steps to protect itself againgt liability and
perhaps to indemnify itsdf againgt such ligbility through its production contracts. EPA has dso not
specificaly andyzed the environmentd effects of co-permitting.

EPA recognizes that some industry representatives do not support assumptions of cost
passthrough from contract producers to integrators, as aso noted by many smal entity representatives
during the SBREFA outreach process as well as by members of the SBAR Panel. These commenters
have noted that integrators have a bargaining advantage in negotiating contracts, which may ultimately
alow them to force producersto incur dl compliance costs aswdl as dlow them to pass any additiona
costs down to growers that may be incurred by the processing firm. EPA has conducted an extensive
review of the agriculturd literature on market power in each of the livestock and poultry sectors and
concluded that thereisllittle evidence to suggest that increased production costs would be prevented
from being passed on through the market levels. Thisinformation is provided in the docket.

EPA requests comments on its cost passthrough assumptionsin generd and asthey relate to the
andysis of processor level impacts under the proposed co-permitting requirements. EPA will give full
congderation to al comments as it decides whether to include the proposed requirement for co-
permitting of integratorsin the fina rule, or dternately whether to continue to alow this decision to be
made on a case-by-case basis by loca permit writers. Severa other dternativesto co-permitting are
discussed below. EPA aso requests comment on how to structure the co-permitting provisions of the
rule making to achieve the intended environmenta outcome without causing negative impacts on
growers, should it decide to findize them.

Alternatives to Co-Permitting

EPA aso consdered dternative approaches under which EPA would waive the co-permitting
requirement for States and processors that implement effective programs for managing excess manure
and nutrients. One such approach would require the disposition of manure that is trangported off-gte to
remain the joint respongbility of the processor and other permit holders, unless an enforcegble state
program controls the off-site land application of manure. For example, if the State program addressed
the off-gte land gpplication of manure with PNP devel opment and implementation requirements that are
equivaent to the requirements in 40 CFR 412.13(b)(b) and 122.23(j)(2), it would not be necessary to
permit the processor in order to ensure the implementation of those requirements.
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Another approach would be based on whether the processor has devel oped an approved
Environmental Management System (EMYS) that isimplemented by al of its contract producers and
regularly audited by an independent third party. EPA anticipates that the aternative program would be
designed to achieve superior environmenta and public health outcomes by addressing factors beyond
those required in this proposed regulation, such as odor, pests, etc. The following section describes the
principles of such asystem.

Environmental Management System as Alter native to Co-Per mitting

An increasing number of organizations, in both the private and public sector, are using
environmenta management systems (EMS) asatool to help them not only comply with environmenta
legd requirements, but dso address afull range of sgnificant environmenta impacts, many of which are
not regulated. Environmenta management systems include a series of forma procedures, practices,
and policies that dlow an organization to continualy assess its impacts on the environment and teke
steps to reduce these impacts over time, providing an opportunity and mechanism for continuous
improvement. EMSs do not replace the need for regulatory requirements, but can complement them
and help organizations improve their overal environmenta performance. EPA supports the adoption of
EMSsthat can help organizations improve their compliance and overal performance and is working
with anumber of industries to help them adopt industry-wide EM S programs.

Under this dternative, EPA would not require a processor to be co-permitted with their
producersif the processor has developed, in conjunction with its contract producers, an EMS program
that is gpproved by the permit authority and EPA, including opportunities for review and comment by
EPA and the public. The EMSwould identify the environmenta planning and oversight systems, and
critical management practices expected to be implemented by all of the processors contract growers.
Independent third-party auditors annualy would verify effective implementation of the EMS to the
permit authority and integrator. If aprocessor agreed to implement such a program, and then one or
more of its contract producers failed to meet these requirements, the processor would remove animas
from the contract producers farm, in atime and manner as defined in the approved EMS, and not
supply additiona animals until the contract producer is certified as being in compliance with the EMS by
the third party auditor. Once the animals have been removed, processors would not continue
contractud relationships with producers not capable or willing to meet the minimum requirements of the
EMS. Processors who fail the independent audit would be required to apply for an NPDES permit or
be included as a co-permittee on contract producers permits.

Each permitted facility's EMS would aso require that programs bein place to ensure thet it
remained in compliance with its NPDES permit (if a permitted facility). For dl contractors, the EMS
would address dl activities that could have a Sgnificant impact on the environment, including activities
not subject to this proposed regulations. These best management practices could be adapted to meet
the particular needs of individual States, as appropriate.
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To ensure consistency, contract growers and the processor would be required to be annualy
audited by an independent third party. The permit authority would be expected to develop criteriafor
the audit, including what congtitutes acceptable implementation of the EMS by both contract producers
and the processor. Such an EM S would require contract producers to comply with their NPDES
permit (if a permitted facility) and to implement the terms of the EM S that address manure management
aswell as other unregulated impacts like odor, pests, etc. Contract producers would need to employ
specific Best Management Practices (BMPs) when addressing unregulated impacts and maintain
specific records on their use. BMPs could be adapted to meet the needs of a particular state or region.

The EMS would be required to be consistent with guidance devel oped by the processor and
goproved by the permit authority and EPA. Processors would assume responsibility for developing, in
conjunction with contract producers, the proposed EMS as well as the proposed third party auditing
guidance, which would be subject to agpprova by the permit authority and EPA. Further, the
processors would facilitate implementation by their producers through training and technical assistance.

Each facility's EMS would be required to successfully complete an audit conducted by an
independent third party organization gpproved by the permit authority. Fecilities would aso be subject
to annud follow up audits designed to determine if the EMS wasin place and being adequatdly
implemented. Contractors would not continue contractua relationships with producers that did not
remain in compliance and did not continue to adequately implement their EM Ss, as determined by
annud third party follow-up audits.

Each processor would be required to seek input from loca stakeholders asit developed and
implemented itsEMS.  Further, information about EM S implementation, including audit results, would
be publicly available.

Because geographic areas tend to be dominated by few processors, contract growers tend to
have limited choice in selecting with whom to have a production contract. Thus, EPA expects that
processors would provide economic and technical assistance to help contract producers implement the
EMS.

EPA sees potentid benefits to this type of gpproach. Besides giving processors an incentive to
develop regiond gpproaches to managing excess manure nutrients from CAFO generated manure, it
would involve the processors in ensuring that permittees meet their permit requirements, thus relieving
burden on the resources of permit authorities and EPA. Further, an EM S goes beyond what NPDES
requires, in that it addresses issues beyond the scope of this rulemaking, such as odor, pests, etc., and,
most important, it will address manure generated by al CAFOs aswell as dl AFOs under contract with
the processors. Findly, this approach will provide loca stakeholders with important information about
the operations of producers and give these stakeholders meaningful opportunities to provide input to the
facility on its operations throughout the permitting and EM S development process.
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On the other hand, an EM'S approach could be more difficult to administer and enforce. Some
aso question whether it would be gppropriate to impose the requirements of an EM S on independent
growers or AFO operators who trade with the processors, but who are not subject to this regulation.
Further, it could be a concern that a producer might, seemingly arbitrarily, refuse resources to assst
with implementing the EMS, and then subsequently withholding animas from the grower and effectivey
terminating the contract.

EPA solicits comment on whether EPA should provide an option for States to develop an
dternative program for addressng excess manure in lieu of requiring co-permitting. EPA aso requests
comment on the EM'S concept described in detail in this proposal.

6. How Does EPA Propose to Regulate Point Sour ce Discharges at AFOs
That Are Not CAFOs?

EPA is proposing to clarify in today’ s proposed rulemaking that al point source discharges
from AFOs are covered by the NPDES regulations even if the facility is not a CAFO (except for
certain discharges composed entirely of storm water, as discussed below). See proposed §122.23(q).

The definition of point source in the CWA and regulations lists both discrete conveyances (such
as pipes and ditches) and CAFOs. CWA 8§ 502(14); 40 CFR 122.2. EPA wantsto confirm as
explicitly as possible that the NPDES regulatory program applies to both types of discharges. Thus,
where an AFO isnot a CAFO (ether because it has not met the definition criteria or has not been
designated) discharges from the AFO are Hill regulated as point source discharges under the NPDES
program if the discharge is through a discrete conveyance that would qudify itself asa point source. An
AFO is not excluded from the NPDES regulatory program atogether smply becauseit is not a CAFO.
That is, if an AFO has a point source discharge through a pipe, ditch, or any other type of discernible,
confined and discrete conveyance, it is subject to NPDES requirements just the same as any other
facility that hasasmilar point source discharge and that is not an AFO.

Today’s proposa would clarify that, even though an AFO is not a CAFO, an AFO may
nevertheless require an NPDES permit due to discharges from a point source at the facility. See
proposed §122.23(g). More specificdly, under existing regulation and today’ s proposal, an AFO may
be subject to regulation under the Clean Water Act in any of the following ways:

(1) Non-storm water discharges. A non-storm water discharge of pollutants from a point source, such
asaditch, at the production area or land application area of an AFO, into waters of the U.S. isa
violation of the CWA unless the owner or operator of the facility has an NPDES permit for the
discharge from that point source (as discussed further below); or
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(2) Sorm water discharges. A discharge from a point source, such as aditch, at the land gpplication
area of an AFO that does not quaify for the agriculturd storm water discharge exemption may be
designated as a regulated storm water point source under 8122.26(a)(1)(v), and, therefore, require an
NPDES permit. The agricultura storm water exemption is discussed further in the following section D;
or

(3) Dischargeasa CAFO. An AFO may be designated as a CAFO and, therefore, require an
NPDES permit on that basis (as discussed in the section on designation).

In addition to listing “physica” conveyances (such as pipes and ditches), the definition of point
source in the CWA and EPA’ s regulations identifies CAFOs as a point source. CWA 8502(14); 40
CFR 122.2. Because dl CAFOs are point sources, even surface run off from a CAFO that is not
channdized in a discrete conveyance is considered a point source discharge that is subject to NPDES
permit requirements. AFOs, on the other hand, are not defined as point sources. Because of that,
under today’s proposa, AFOs will be subject to NPDES permitting requirements if they have a point
source discharge including under the circumstances described above.

Fird, today’s proposa dates clearly that an AFO which has adischarge of pollutants through a
point source, such asa pipe or ditch, at either the production area or the land gpplication area, to the
waters of the United States which is not the direct result of precipitation isin violation of the Clean
Water Act. See proposed 8122.23(g). The existing regulations are silent and some AFO operators
have argued that none of their discharges can be considered point source discharges unless their AFO
is defined or designated as a CAFO under 40 CFR 122.23. Today’s proposa would make it clear
that certain discharges at AFOs are subject to NPDES requirements and no designation by the
permitting authority isrequired. For example, if the operator of an AFO with less than 500 animal units
(in the two-tier structure) or less than 300 animd units (in the three-tier structure) emptiesits lagoon via
apipedirectly into a stream without an NPDES permit, that would be aviolation of the Clean Water
Act.

Second, today’ s proposd clarifies that a storm water discharge composed entirely of storm
water from a point source at the land application area of an AFO into waters of the U.S. requires an
NPDES permit if: 1) the discharge does not qudity for the agricultura storm water discharge
exemption, discussed below; and 2) it is designated as a regulated storm water point source.
Generdly, al point source discharges are prohibited unless authorized by an NPDES permit. Section
402(p) of the Clean Water Act exempts certain storm water discharges from that generd prohibition.
Section 402(p)(2)(E) and the EPA regulations that implement Section 402(p)(6) provide for regulation
of unregulated point sources on a case by case basis upon designation by EPA or the State permitting
authority (40 CFR 122.26(a)(1)(v)).

EPA congdered proposing that only 40 CFR 122.23 may be used to designate an AFO based
on discharges from its land gpplication area. Designation as a CAFO, however, could unnecessarily
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subject the AFO’ s production area to NPDES permit requirements. Also, because the land application
area of third party applicators of manure may be designated using 122.26(a)(1)(v), EPA is proposing
that AFO controlled land gpplication areas could aso be designated under that section, even if the
AFO has not been designated asa CAFO. AFOs may be required to get a permit based on storm
water discharges from their production areas only if they have been designated as a CAFO under
§122.23.

An AFO operator is not required to obtain a permit for a point source discharge at the land
gpplication areawhich conggts entirely of storm water, and which does not qudify for the agricultura
storm water discharge exemption, unless the point source has been designated under 40 CFR
122.26(a)(1)(v). A discharge consgts entirdly of storm water if it is due entirely to precipitation. It
may include incidenta pollutants that the storm water picks up while crossing the facility. The discharge
would not cons st entirely of storm water if, for example, a non-storm water (e.g., process waste water)
discharge occurs during the storm and is mixed with the sorm water. Once a permit authority has
determined that a point source discharge from the land application area of an AFO is not composed
entirely of storm water and does not qualify for the agriculturd storm water discharge exemption, the
permit authority may designate that point source as a regulated storm water point source if the permit
authority further determines under 40 CFR 122.26(a)(1)(V) that the discharge contributes to aviolation
of awater quality sandard or is a dgnificant contributor of pollutants to waters of the U.S.

Designation under §122.26 is separate from the designation of an operation asa CAFO. The
criteriafor designation as a CAFO based on discharges from ether the land application or the
production area are discussed above in C.4.

D. Land Application of CAFO-generated Manure
1 Why is EPA Regulating Land Application of CAFO-generated Manure?

Asdiscussed in Section IV.B of this preamble, agricultural operations, including animal
production facilities, are consdered a significant source of water pollution in the United States. The
recently released National Water Quality Inventory indicates that agriculture is the leading contributor
of identified water quality impairments in the nation’s rivers and streams, aswell asin lakes, ponds, and
resarvoirs. Agriculture is aso identified as amagor contributor to identified water quaity imparmentsin
the nation’s estuaries.

Pollutant discharges from CAFOs arise from two principd routes. Thefirst route of discharges
from CAFOs isfrom manure storage or treatment structures, especialy catastrophic failures, which
cause significant volumes of often untreated manure and wastewater to enter waters of the U.S.
resulting in fish kills. The second route of pollutant dischargesis from the application of manure to land,
usudly for its fertilizer value or as ameans of diposal. Additionda information on how pollutants from
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CAFOs reach surface watersis provided in Section V.B of this document and in the rulemaking
record.

The proposed regulation seeks to improve control of discharges that occur from land gpplied
manure and wastewater. Analyss conducted by USDA indicates that, in some regions, the amount of
nutrients present in land gpplied manure has the potential to exceed the nutrient needs of the crops
grown in those regions. Actud soil sample information compiled by researchers a various land grant
universities provides an indication of areas where there is widespread phosphorus saturation. Other
research by USDA documents the runoff potentid of land gpplied manure under norma and peak
precipitation. Furthermore, research from avariety of sourcesindicates that thereis a high correlaion
between areas with impaired lakes, streams and rivers due to nutrient enrichment and areas where there
is dense livestock and poultry production. This information is documented in the Technical
Development Document. Additiond information is available in the Environmental Assessment of
the Proposed Effluent Limitations Guidelines for Concentrated Animal Feeding Operations and
other documents that support today’ s rulemaking.

2. How isEPA Interpreting the Agricultural Storm water Exemption with
Respect to Land Application of CAFO-generated Manure?

Today, EPA is proposing to define the term “agricultura sormwater discharge’ with respect to
land gpplication of manure and wastewater from animal feeding operations. Section 502(14) of the
Clean Water Act excludes “agriculturd sormwater discharges’ from the definition of the term point
source. The Clean Water Act does not further define the term, and the Agency has not formally
interpreted it. Under today’s proposal, an “ agricultural scormwater discharge’” would be defined as“a
discharge composed entirely of storm water, as defined in 40 CFR 122.26(8)(13), from aland area
upon which manure and/or wastewater from an anima feeding operation or concentrated animal feeding
operation has been applied in accordance with proper agricultura practices, including land gpplication
of manure or wastewater in accordance with either a nitrogen-based or, as required, a phosphorus-
based manure application rate.” § 122.23(a)(1).

The CWA defines apoint source as. “any discernible, confined and discrete conveyance,
including but not limited to any pipe, ditch, channd, tunnd, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, or vessd or other floating craft, from which
pollutants are or may be discharged. The term does not include agricultura stormwater discharges and
return flows from irrigated agriculture.” 33 U.S.C. § 1362(14).

Congress added the exemption from the definition of point source for “agricultural stormweter
discharges’ in the Water Quality Act of 1987. Thereislimited legidative history for this provison;
Congress smply stated that the “ provision expands the existing exemption for return flows from
irrigated agriculture to include agriculturd sormwater discharges” Legidative History of the Water
Quality Act of 1987, 100" Cong., 2d. Sess. at 538 (1988).
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The courts have found that the EPA Adminigtrator has the discretion to define point and
nonpoint sources. NRDC v. Costle, 568 F.2d 1369, 1382 (D.C. Cir. 1977). EPA is proposing to
exercise that discretion by defining the exemption for “ agriculturd sormwater discharges’ to include
only those discharges that (1) are composed entirely of storm water; and, (2) occur only after the
implementation of proper agricultura practices.

EPA bdievesthe firs component is clear on the face of the satute. Only discharges thet result
from precipitation can qudify for an agriculturad storm water discharge exemption. Therefore, the
addition of pollutants as aresult of adischarge from a point source to waters of the United States that is
not due to precipitation is a violation of the Clean Water Act (except in compliance with an NPDES
permit). For example, the application of CAFO manure onto afied in quantities that are so gresat that
gravity conveys the manure through a ditch even in dry weether into a nearby river would not be digible
for the exemption for agricultural storm water discharges. Furthermore, it is possible for a discharge to
occur during a precipitation event yet not be considered to be “ composed entirely of sormwater.” As
the Second Circuit found, a discharge during a storm could be “ primarily caused by the over-saturation
of the fields rather than the rain and...sufficient quantities of manure were present so that the run-off
could not be classified as‘ sormwater’.” CARE v. Southview Farms, 34 f. 3d 114,121 (Sept. 2,
1994).

Second, EPA is proposing that to be digible for the exemption for agricultural storm water, any
addition of manure and/or wastewater to navigable waters must occur despite the use of proper
agricultural practices. EPA interprets the statute to reflect Congress intent not to regulate additions of
manure or wastewater that are truly agricultural because they occur despite the use of proper
agricultura practices. Application of manure or wastewater that is not consistent with proper rates and
practices such that there are adverse impacts on water quality would be considered waste disposal
rather than agriculturd usage. Intoday’s action, EPA is proposing to interpret the term “proper
agricultura practices’ to incorporate the concept of protecting water quality. Thisis consstent with
USDA’s Technical Guidance for Developing Comprehensive Nutrient Management Plans, which States
that: “[t]he objective of a CNMP is to provide AFO owners/operators with a plan to manage generated
nutrients and by-products by combining conservation practices and management activities into a system
that, when implemented, will protect or improve water quaity.” EPA bdievesthat proper agriculturd
practices do encompass the need to protect water qudity. While EPA recognizes that there may be
legitimate agricultural needs that conflict with protecting water quality in some instances, EPA believes
that its proposed definition of proper agricultura practices strikes the proper balance between these
objectives. Since one focus of agriculturd management practices, whether through guidance or
regulation, at the Sate or federd levd, isthe minimization of water qudity impacts, and sincethisis of
particular concern to EPA, the Agency is proposing a definition of “agriculture’ for Clean Water Act
purposes which would be flexible enough so that an assessment of the actua impacts of a discharge of
animal waste on a specific waterbody could be factored in. Today’s proposa identifies the proper
agricultura practices which land gppliers seeking to qualify for the agriculturd storm water discharge
exemption would need to implement. In addition, if a permit authority determined that despite the
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implementation of the practices identified in today’ s proposd, discharges from the land gpplication area
of a CAFO were having an impact on water quaity, the permit writer would need to impose additiond
agricultura practice requirements to mitigate such impacts. Only discharges that occur despite the
implementation of al these proper agricultura practices would be considered “agricultura sormwater
discharges’ and be digible for the exemption. EPA requests comment on this interpretation of the
agricultural storm water exemption and on the proposal to define proper agricultura practice.

For CAFOs which land apply their manure, the Agency is proposing to require that owners or
operators implement specific agricultura practices, including land application of manure and wastewater
a a gpecified rate, development and implementation of a Permit Nutrient Plan, a prohibition on the
gpplication of CAFO manure or wastewater within 100 feet of surface water, and, as determined to be
necessary by the permit authority, restrictions on application of manure to frozen, snow covered or
saturated ground. See proposed 88 412.31(b) and 412.37; 8122.21(j). The Agency is proposing to
require these specific agricultural practices under its CWA authority both to define the scope of the
agriculturd sorm water discharge exemption and to establish the best available technology for specific
industrid sectors. Given the history of improper disposa of CAFO waste and Congress' identification
of CAFO's as point sources, the Agency believesit should clearly define the agriculturd practices
which must be implemented at CAFOs.

EPA consdered limiting the scope of the proper agricultura practices necessary to qudify for
the agriculturd storm water discharge exemption to those specified in the effluent guiddine and NPDES
regulations with no flexibility for the permit authority to consder additional measures necessary to
mitigate water quality impacts. EPA chose not to propose this option because EPA was concerned
that permit authorities would then be unable to include any additiona permit conditions necessary to
implement Totd Maximum Daily Loads in impaired watersheds. EPA seeks comment on this option
and other ways to address this concern.

The Agency is proposing to alow AFO owners or operators who land apply manure (either
from their own operations or obtained from CAFOs) and more traditiona, row crop farmers who land
apply manure obtained from CAFOs to qudify for the agriculturad sorm water exemption aslong as
they are applying manure and wastewater at proper rates. Asdiscussed in VI11.B, under one of today’s
co-proposed options, CAFOs that transfer manure to such recipients would be required to obtain a
letter of certification from the recipient land gpplier that the recipient intends to determine the nutrient
needs of its crops based on redligtic crop yiddsfor its area, sampleits soil at least once every three
years to determine existing nutrient content, and not apply the manure in quantities that exceed the land
gpplication rates calculated using either the Phosphorus Index, Phosphorus Threshold, or Soil Test
Phosphorus method as specified in 40 CFR 412.13(b)(1)(iv). For purposes of the CAFO'’s permit,
recipient land gppliers need not implement al of the proper agricultura practices identified above which
CAFOs would be required to implement at their own land gpplication areas. EPA believes thet this
proposal enables the Agency to implement Congress' intent to both exclude truly agricultura discharges
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due to sorm water and regulate the disposition of the vast quantities of manure and wastewater
generated by CAFOs.

EPA consdered defining the agricultural storm water discharge exemption for non-CAFO land
gopliersto gpply only to those discharges which occurred despite the implementation of dl the practices
required by today’ s proposal at CAFO land application areas. EPA could require amore
comprehensve set of practices for land appliers of CAFO manure and wastewater to qudify for the
agricultura sorm water discharge exemption. Under any definition of proper agricultura practices, a
recipient who failed to implement the required practices and had a discharge through a point source into
waters of the U.S. could be designated as a regulated storm water point source. However, that
recipient would not be vulnerable to enforcement under the Clean Water Act for discharges prior to
designation, and could only be designated as a point source if the permitting authority (or EPA in
authorized States) found that the conditions of 40 CFR 122.26(a)(1)(v) were met. See discussion
below. EPA isrequesting comment on this option.

Whether adischarger (who would otherwise be indligible for the agricultural storm weter
discharge exemption) is subject to the Clean Water Act permitting requirements varies, because of the
complex interaction among the agriculturd storm water discharge exemption, the definition of “point
source,” and other sorm water discharge provisons. The next sections clarify EPA’s intentions with
regard to such regulation.

3. How is EPA Proposing to Regulate Discharges from Land Application of
CAFO-generated Manure by CAFOs?

In today’ s action, EPA is proposing that the entire CAFO operation (e.g. the
feedlot/production area and the land application areas under the operationd control of a CAFO owner
or operator) is subject to the revised effluent limitations guideline and the revised NPDES permitting
regulation. See proposed §122.23(a)(2). Also, as discussed above, EPA is proposing to interpret the
CWA to dlow CAFO land gpplication areas to be eigible for the agriculturd storm water discharge
exemption. However, unless the CAFO could demonstrate thet it has absolutely no potentia to
discharge from the production area and the land application area, the facility would be required to apply
for an NPDES permit. See proposed §122.23(e). While EPA is proposing to interpret the terms of
the atute such that CAFOs may qudify for the agriculturd storm water exemption, EPA isdso
proposing that such CAFOs must gpply for a permit even if the CAFO’ s only discharges may
potentidly qualify for the agriculturd storm water discharge exemption. EPA is proposing such a
requirement because it has the authority to regulate point source discharges and any discharge from the
land gpplication area of a CAFO which is not agricultural storm water is subject to the Clean Water
Act. EPA bdievesthat the only way to ensure that al nonagricultura, and therefore point source,
discharges from CAFOs are permitted is to require that CAFOs apply for NPDES permits which will
edtablish effluent limitations based on proper agriculturd practices.

166



As noted above, the CWA explicitly defines the term *point source” to include CAFOs, and
explicitly excludes agricultura storm water discharges. In today’s action, EPA is attempting to interpret
both provisonsin away that establishes meaningful controls over a sgnificant source of pollution in our
Nation'swaters. EPA is proposing to interpret the definition of “point source” such that the excluson
of “agricultura gormwater discharges’ may be an excluson from any and dl of the conveyances listed
in the definition of “point source,” including “ concentrated anima feeding operations” The production
area of the CAFO would continue to be indligible for the agriculturd storm water discharge exemption
because it involves the type of indudtrid activity that originaly led Congressto single out concentrated
anima feeding operations as point sources. However, the land application areas under the operationa
control of the CAFO, where CAFO manure or wastewater is appropriately used as afertilizer for crop
production, appear to have the kind of agricultura activity that Congress intended to exempt.
Consequently, EPA proposes to interpret the CWA so that its authority to regulate discharges of
CAFO manure due to precipitation from land gpplication areasis used in away that ensuresthat any
dischargeisthe result of agricultura practices. Any such discharges would be from the CAFO and,
therefore, no separate, confined and discrete conveyance need be present.

Under today’ s proposd, permit writers would establish effluent limits for land gpplication areas
in the form of rates and practices that congtitute proper agricultura practices to the extent necessary to
fulfill the requirements of the effluent guidelines or based on BPJ, as well as to the extent necessary to
ensure that a CAFO' s practices are agriculturd in that they minimize the operation’ simpact on water

qudlity.

As noted above, EPA believes the Satute does not directly address the interaction between the
specific listing of “concentrated anima feeding operations’” and the specific exemption of “agricultura
sormwater discharges’ in the definition of “point source.” While EPA is proposing to interpret the Act
to dlow the land application areas of CAFOs to be digible for the agricultura storm water discharge
exemption, EPA is conddering an interpretation of the Act under which al additions of pollutants
associated with CAFOs could be regulated as* point source” discharges, and, thus, the agricultura
storm water exemption would never gpply to discharges from a CAFO. By singling out “concentrated
anima feeding operations,” afar more specific conveyance reference compared to the other, more
generd, termsin the definition of “point source’ (such as “ditch,” “channe,” and “conduit”), Congress
may have intended the addition of pollutants to waters of the United States from these facilities to be
consdered “industrid” and not “agricultura” discharges. As such, the tremendous amount of manure
and wastewater generated by CAFOs could be considered industriad waste. Thus, any discharge, even
if caused by storm water after land gpplication of the manure could be consdered a discharge
“associated with indugtrid activity” under the statute’ s ssorm weter discharge provisons.

EPA is soliciting comments on four additiona gpproaches under which the agricultura torm
water exemption would not apply to CAFOs. Each of these gpproaches would require that all CAFO
permits restrict discharges from land gpplication Sites to the extent necessary to prevent them from
causing or contributing to awater qudity impairment.
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Firg, EPA is soliciting comment on an aternate gpproach that would regulate CAFO waste as
“process wagte’ that is not digible for the agricultura storm water exemption, when it is gpplied on land
that is owned or controlled by the CAFO owner or operator, because it isindustria process waste and
therefore not agricultural. Any storm water associated discharges would be regulated under the existing
sorm water statutory provisions and EPA’simplementing regulations. Under that gpproach, in addition
to the requirements in the proposed effluent limitation guideline, the NPDES permit issued to the CAFO
operator would include any additiona limitations necessary to protect water qudity.

Second, EPA solicits comment on classifying discharges from land gpplication Stes as
discharges regulated under “Phase|” of the NPDES storm water program (CWA Section
402(p)(2)(B)). EPA’sexigting storm water regulations dready identify discharges from land application
gtesthat receive indudtria wastes as a“ storm water discharge associated with industrid activity.” 40
CFR 122.26(b)(14)(v). Under the storm water regulation, EPA does not currently interpret that
category (i.e., sorm water discharge associated with industrid activity) to include land gpplication of
CAFO manure because the Agency did not assess the cost of such regulation when it promulgated the
rule. With today’ s proposal, however, EPA has ca culated the cost of proper land application of
CAFO-generated manure and wastewater and could clarify that precipitation-induced discharges from
land application areas are subject to the ssorm water discharge regulations. If EPA finalizes a definition
of CAFO which includes the land application area, then EPA could dso regulate any storm water
discharges from CAFOs under its existing regulations as a storm water discharge associated with
indugtrid activity because facilities subject to sorm water effluent guidelines are consdered to be
engaging in “indudtrid activity.” 40 CFR 122.26 (b)(14)(i). EPA would have to conclude that no
discharges from CAFO land gpplication areas qudify for the agriculturad storm water discharge
exemption, even discharges which occur despite implementation of proper agricultura practices.

Third, EPA could consider discharges from the CAFO’ sland gpplication areato be discharges
of “process wastewater,” and, therefore, not “ composed entirely of ssormwater,” rendering the
dtatutory storm water provisons entirely ingpplicable. Under this aternate interpretation of the statutory
terms, NPDES permit provisons for the CAFO, including both the production areaand the land
gpplication area, could include both technol ogy-based limits and any necessary water quaity-based
effluent limits

Fourth, EPA could dlarify that once afacility is required to be permitted because it isa CAFO,
the agricultural storm water discharge exemption no longer gpplies to the land gpplication area subject
to the permit. Thus, dl permit conditions, including awater quaity-based effluent limitation, could be
required on both the production area and the land application area.

EPA is aso requesting comment on whether the land application practices established under the
effluent guideines will be sufficient to ensure that there will belittle or no discharge due to precipitation
from CAFO land application areas. If there were no such discharges, then EPA wouldn't need to
adopt any of the four dternative approaches described above, because the effluent guidelines
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requirements would protect weter quality. If there would be sgnificant run-off even when manureis
gpplied in accordance with agricultura practices, EPA is requesting comment on the extent and the
potential adverse water quality impacts from that increment.

4, How is EPA Proposing to Regulate Land Application of Manure and
Wastewater by non-CAFOs?

In some instances, CAFO owners or operators transport their manure and/or wastewater off-
gte. If off-dte recipients land apply the CAFO-generated manure, they may be subject to regulation
under the Clean Water Act. In addition, AFOs may land apply their own manure and wastewater, and
they too may be subject to regulation under the Clean Water Act. A land applier could be subject to
regulation if: (1) itsfield has a point source, as defined under the Act, through which (2) adischarge
occursthat is not eigible for the agricultural torm water exemption, and (3) the land applier is
designated on a case-by-case basis as a regulated point source of ssorm water. 40 CFR 8§
122.26(a)(1)(v). EPA notesthat under the three-tier structure, an AFO with between 300 AU and
1,000 AU which has submitted a certification that it does not meet any of the conditions for being
CAFO, and therefore does not receive an NPDES permit, would be immediately subject to
enforcement and regulation under the Clean Water Act if it has adischarge which is not subject to the
agricultural storm water discharge exemption; EPA and the State do not need to designate such a
facility as either a CAFO or as aregulated storm water point source.

With this proposal, EPA intends to give effect to both the agricultural sorm water discharge
exemption and the other ssorm water provisons of the Clean Water Act by subjecting to regulation a
non-CAFO land applier of AFO and/or CAFO-generated manure and wastewater only if: (1) the
dischargeis not eigible for the agricultural storm water discharge exemption (which, as discussed
above, for AFOs and other non-CAFO land appliers primarily consists of applying the manurein
accordance with proper agricultural practice, including soil test, P threshold, or Phosphorus Index
methods); and (2) a conveyance at the land applier’ s operation has been designated as a regulated
storm water point source. EPA emphasizes again that this regulatory approach is rdevant only to
discharges which are composed entirely of storm water. If it isnot due to precipitation, a discharge of
manure or wastewater through a point source, such as a ditch, into the waters of the U.S. need not be
designated to be subject to enforcement and regulation under the Clean Water Act, as discussed in
Section VI1.C.6 of today’ s proposal.

In addition, the Director (or Regiona Adminigirator) could exercise his or her authority to
designate such dischargers within a geographic area as significant contributors of pollution to waters of
the United States. 40 CFR 122.26(a)(9)(i)(D). The geographic area of concern could be a watershed
which isimpaired for the pollutants of concernin CAFO waste. To do o, the Director (or Regiona
Adminigtrator) would need to identify the point source at each land application area or provide arecord
for presuming that the land gpplication areas in that watershed have point sources, and the designation
would only apply to those that do.
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As noted above, case-by-case designation of point sources at land application areas which are
not under the control of a CAFO owner or operator can aready occur under existing regulations.
Under section 122.26(a)(1)(v), either the permitting authority or EPA may designate a discharge which
he or she determines contributes to a violation of awater quality standard or is a sgnificant contributor
of pollutants to waters of the U.S. EPA is soliciting comment on whether to dlarify the term “sgnificant
contributor of pollutants’ for the purposes of designating a discharge of manure and/or wastewater. If a
land gpplier is goplying manure and/or wastewater such that he or sheis not eigible for the agriculturd
storm water discharge exemption and if the receiving waterbody (into which there are ssorm water
discharges associated with manure and/or wastewater) is not meeting water quality standards for a
pollutant in the waste (such as phosphorus, nitrogen, dissolved oxygen or feca coliform), then EPA
could propose that, by regulation, such a discharge congtitutes a* significant contributor of pollutants.”
For example, if aland applier is applying manure and/or wastewater at arate above the rate which
quaifiesthe recipient for the agricultura storm water discharge exemption, and if, due to precipitation,
wadte runs off the land agpplication area through a ditch into a navigable water that isimpaired due to
nutrients, then the permit authority may designate that point source as a regulated storm water point
source. The designee would then need to apply for an NPDES permit or risk being subject to
enforcement for unpermitted discharges.

EPA solicits comment on the proposed means of ensuring that manure and wastewater from
AFOs and CAFOs s used in an environmentally appropriate manner, whether on-site at the CAFO or
AFO or off-gte outside of the control of the CAFO operator.

E. What arethe Terms of an NPDES Per mit?

EPA is proposing to include severd new requirements in the NPDES permit for CAFOs See
proposed §8122.23(i). Asdiscussed in section VI on the proposed effluent guidelines, EPA is
proposing to require all CAFO operators to develop and implement a Permit Nutrient Plan, whichisa
ste-gpecific plan for complying with the effluent limitations requirements contained in the NPDES
permit. EPA isproposing to require permit authorities to develop specid conditions for each individua
or generd NPDES permit that address. 1) development of the alowable manure gpplication rate; and
2) timing and method for land applying manure. Permits would aso include a specid condition thet
clarifies the duty to maintain permit coverage until the facility is properly closed.

NPDES permits are comprised of seven sections. cover page; effluent limitations, monitoring
and reporting requirements; record keeping requirements; specid conditions; and standard conditions,
discussed below.

1. What isa Permit Nutrient Plan (PNP) and What isthe difference
between USDA’s CNMP and EPA’s PNP?
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EPA is proposing to require dl CAFO operators to develop and implement a Permit Nutrient
Plan, or PNP. See proposed §412.31(b)(2)(i)(iv) and 8122.23(k)(4). The PNP isasite-specific plan
that describes how the operator intends to meet the effluent discharge limitations and other requirements
of the NPDES permit. Becauseit isthe primary planning document for determining appropriate
practices a the CAFO, EPA isaso proposing to require that it be developed, or reviewed and
modified, by a certified planner. The PNP must be developed within three months of submitting either a
notice of intent for coverage under an NPDES generd permit, or an gpplication for an NPDES
individua permit.

EPA is proposing to include a permit requirement for the CAFO to develop and implement a
PNP and modify it when necessary. EPA believes this gpproach will maintain flexibility for
modifications as the agricultura practices of the CAFO change. PNPs are intended to be living
documents that are updated as circumstances change. Forma permit modification procedures would
not have to be followed every time the PNP was modified.

As described in section VI of today’ s proposed revisions to the effluent guiddines, CAFO
operators would be required to prepare a PNP that establishes the alowable manure application rate
for land applying manure and wastewater, and that documents how the rate was derived. The plan
would aso address other site-specific conditions that could affect manure and wastewater application.
It would aso describe sampling techniques to be used in sampling manure and soils, aswell asthe
cdibration of manure application equipment, and would describe operationa procedures for equipment
at the production area.

EPA is proposing to use the term “Permit Nutrient Plan” in today’ s proposed regulation in
order to have a separate and ditinct term that applies solely to the subset of activitiesin a CNMP that
are directly connected with the effluent guideline and NPDES permit requirements, which are reated to
the best available technology currently available. EPA expects that many CAFOs will satisfy the
requirement to develop a PNP by developing a Comprehensive Nutrient Management Plan (CNMP).
EPA recognizes that cregting a new term has the potentid to creste some initid confusion, and cause
concern about overlapping or duplicative requirements. However, EPA believes the term PNP more
clearly articulates to the regulated community the important distinctions between the broad requirements
of a CNMP and the more specific effluent guiddine requirements for a PNP.

EPA invites comment on today’ s proposd to define PNPs as the subset of eementsin the
CNMP that are written to meet the effluent guiddine requirements. EPA is especidly interested in
knowing whether PNP is the best term to use to refer to the regulatory components of the CNMP, and
whether EPA’ s explanation of both the differences and relationship between these two terms (PNP and
CNMP) isclear and unambiguous.

In the Unified National Strategy for Animal Feeding Operations, EPA and USDA agreed
that the development and implementation of CNM Ps was the best way to minimize water quality
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imparment from confinement facilities and land gpplication of manure and wastewater. The Strategy
aso articulated the expectation that all AFOs would develop and implement CNMPs, dthough certain
fecilities (CAFOs) would be required to do so while others (AFOs) would do so on avoluntary basis.

In December 2000, USDA published its Comprehensive Nutrient Management Planning
Technica Guidance (referred to here asthe * CNMP Guidance’). Federd Register: December 8, 2000
(Volume 65, Number 237) Page 76984-76985. The CNMP Guidance isintended for use by NRCS,
consultants, landowners/operators, and othersthat will either be developing or asssting in the
development of CNMPs. USDA published the CNMP Guidance to serve only as a technica
guidance document, and it does not establish regulatory requirements for locd, tribal, State, or Federd
programs. Rather, it isintended as atool to support the conservation planning process, as contained in
the NRCS Nationd Planning Procedures Handbook. The objective of the CNMP technical guidance
isto identify management activities and conservation practices that will minimize the adverse impacts of
animd feeding operations on water quality. The CNMP Guidance provides alist of elements that
USDA believes should be considered when developing a CNMP. The strength of the CNMP
Guidance isthe breadth of conservation practices and management activities that it recommends AFO
operators should congder.

Initidly, it was EPA’s expectation to smply adopt USDA'’s voluntary program into its NPDES
permitting program. However, by intentionally avoiding establishing regulatory requirements and limiting
itsroleto that of technica guidance only, USDA’s CNMP Guidance lacks many of the details EPA
believes are necessary to ensure discharges of manure and other process wastewater are adequately
controlled and nutrients applied to agricultura land in an acceptable manner. 1n addition, the CNMP
Guidance addresses certain e ements that address aspects of CAFO operations that EPA will not
include as a part of the effluent guidelines and standards.

Nonethdless, it isimportant to ensure that the regulatory program that would be established by
the effluent guidelines and standards and NPDES permit regulations proposed today is complementary
to and leverages the technica expertise of USDA with its CNMP Guidance, rather than present CAFO
operators with programs that they might perceive as contradictory. EPA believes this god will be
accomplished by the requirements being proposed today. EPA is proposing that CAFOs, covered by
the effluent guideline, develop and implement a PNIP that is narrower in scope than USDA’s CNMP
Guidance, but that establishes specific actions and regulatory requirements.

One of the key differences between the effluent guiddine PNP and USDA’s CNMP isthe
scope of dementsincluded in each plan. USDA’s CNMP includes certain aspects that EPA does not
require CAFO operators to address within the regulatory program. For example, eement 4.2.2.1 of
USDA’s CNMP Guidance (* Animal Outputs - Manure and Wastewater Collection, Handling,
Sorage, Treatment, and Transfer”) tells operators that the CNMP should include insect control
activities, digposd of anima medical wastes, and visud improvement consderations. Additiondly,
Element 4.2.2.1 of the CNMP Guidance (* Evaluation and Treatment of Stes Proposed for Land
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Application™ ) states the CNMP should identify conservation practices and management activities
needed for erosion control and water management. The regulations (and PNP) being proposed today
include no such requirement. EPA is not including conservation practices which control eroson as part
of a PNP because erosion control is not needed on al CAFO operations and because the costs
associated with controlling erosion would add $150 million dollars to the cost of this proposa. These
elements of a CNMP are, however, key components to protect water quaity from excessive nutrients
and sediments. EPA solicits comment and data on the costs and benefits of controlling erosion and
whether erosion control should be a required component of PNPs.

There are anumber of elements that are addressed by both the CNMP and PNP. Examples of
common eements include soil and manure analyses to determine nutrient content; cdibration of
gpplication equipment; developing nutrient budgets, and records of Plan implementation. However,
USDA’s CNMP Guidanceisindeed presented only astechnica guidance. The CNMP Guidance
identifies a number of dementsthat AFOs should consider, but there is no avenue for ensuring that
AFOs implement any management practices or achieve a particular performance standard. In contrast,
EPA’s proposed PNP would establish requirements for CAFOs that are consistent with the technical
guidance published by USDA experts, but that go beyond that guidance by identifying specific
management practices that must be implemented.

For example, EPA is proposing the effluent guidelines to require CAFOs to andyze soil
samples a least once every three years, and manure and lagoon samples at least annudly.
40 CFR 412.37(a)(4)(ii). The CNMP Guidance addresses such analyses, but imposes no mandatory
duty to perform such analyses, nor to conform to a particular monitoring frequency. Given the degree
to which overflows and catastrophic failures of lagoons have been due to poor operation or
maintenance of manure storage structures, EPA is proposing to establish specific requirements under
Sections 308 and 402 that would: (1) more precisely monitor lagoon levelsto prevent overflows that
could be reasonably avoided; (2) require operatorsto periodicaly inspect the structurd integrity of
manure handling and storage structures, and expeditioudy take corrective action when warranted; and
(3) maintain records to ensure the proper operation and maintenance of manure handling and storage
sructures. USDA’s CNMP Guidance establishes no such requirements.

The regulations proposed today would aso require permit authorities to establish more specific
requirements for application of manure and wastewater to land, where gppropriate, including: how the
CAFO operator isto caculate the alowable manure application rate; when it is appropriate to apply
manure to frozen, snow covered or saturated land; and facility closure.

a. How are PNPs Developed and What isthe Role of Certified
Specialists?

Under today’ s proposed rule, CAFO owners and operators would be required to seek
qudified technical assstance for developing PNPs to meet their effluent guiddines and NPDES permit
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requirements. EPA is proposing that PNPs be developed, or reviewed and modified, by certified
planners. See proposed 8§412.31(b)(1)(ii).

Since PNPs are a defined subset of activities covered in CNMPs, as described above, owners
and operators are expected to take advantage of the same technicd assistance that is available for
CNMP development, including appropriate Federa agencies, such asthe NRCS, State and Tribal
agriculturd and conservation agency staff, Cooperative Extension Service agents and specidids, Soil
and Water Conservation Didricts, and Land Grant Universities. In addition, there are a growing
number of non-governmenta sources of qualified technicd assstance, including integrators, industry
associations, and private consultants who are certified to develop CNMPs, aswell as the defined
subset of activities covered in PNPs. [n addition to the help of these experts, a growing number of
computer-based tools are either available or under development to facilitate development and
implementation of CNMPs, and should be equaly useful for PNPs.

Although CAFO owners and operators are ultimately responsible for developing and
implementing effective PNPs, EPA istoday proposing that PNPs be developed and/or reviewed and
approved by a certified speciaist. A certified PNP specidist is a person who has a demonstrated
capability to develop CNMPsin accordance with applicable USDA and State standards, aswell as
PNPs that meet the EPA effluent guiddine, and is certified by USDA or a USDA-sanctioned
organization. Certified specidigsinclude qualified persons who have received certifications through a
State or loca agency, personnd from NRCS, certification programs recognized as third party vendors
of technica assstance, or other programs recognized by States. In addition, USDA is now developing
agreements with third—party vendors smilar to the 1998 agreement with the Certified Crop Advisors
(CCAs) and congstent with NRCS standards and specifications (or State standards if more redtrictive).
CCAs are expected to be available to provide technica assstance to producersin nutrient
management, pest management, and residue management.

The purpose of using certified specidists is to ensure that effective PNPs are devel oped and/or
reviewed and modified by persons who have the requisite knowledge and expertise to ensure that plans
fully and effectively address the need for PNPs that meet the minimum effluent guiddine requirementsin
the NPDES permit, and that plans are appropriately tailored to the site-specific needs and conditions at
each CAFO.

EPA recognizes that some States aready have certification programs in place for nutrient
management planning, and expects that the USDA and EPA guidance for AFOs and CAFOs will
provide additiona impetus for new and improved State certification programs. These programs
provide an excellent foundation for producing qudified certified specidists for CNMPs, and can be
modified relaively easily to include a specid module on how to develop an effective PNP as a defined
subset of activitiesin the CNMP. EPA expects that, as aresult of experience gained in the initid round
of CAFO permitting under the exigting regulations (2000 - 2005), certification programs will be well
equipped to deal with both CNMPs and PNPs by the time today’ s regulations go into effect and States
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begin issuing the next round of CAFO permitsthat reflect these regulations. Thus, PNPswon't be
expected to be developed before 2005.

The issue of CNMP preparer requirements was aso discussed by the SERs and SBAR Pandl
during the SBREFA outreach process. (Note that at that time, EPA was gill using the term CNMP to
apply to regulatory as well as voluntary nutrient management plans) Severd SERs were concerned
that requiring the use of a certified planner could significantly increase the cost of plan development, as
well as limit the operator’ s influence over the find product. These SERs fdt that, with adequate
financia and technica assstance, they could write their own plans and suggested that EPA work to
facilitate such an option through expanded training and certification of farmers and provison of a user-
friendly computer program to aid in plan development.

The Pand recognized the need for plan preparers to have adequate training to write
environmentally sound plans, particularly for large operations. However, the Panel dso recognized the
potential burden on small entities of having to use certified planners, especidly consdering the large
number of AFOs and the limited number of certified planners currently available. The Pand
recommended that EPA work with USDA to explore ways for small entities to minimize costs when
developing CNMPs, and indicated that EPA should continue to coordinate with other Federd, State
and loca agenciesin the provison of low-cost CNMP devel opment services and should facilitate
operator preparation of plans by providing training, guidance and tools (e.g., computer programs).

EPA indicated in the Pand Report that it expected that many operations could become certified through
USDA or land grant univergities to prepare their own CNMPs,

EPA isrequesting comment on the proposa to require that PNPs be developed, or reviewed
and modified, by certified planners, and on ways to structure this requirement in order to minimize costs
to smal operators.

b. Submittal of Permit Nutrient Plan to the Permit Authority

EPA is proposing to require that applicants for individua permits and operators of new
facilities submitting notices of intent for coverage under agenera permit submit a copy of the cover
sheed and executive summary of their draft PNP to the permit authority at the time of application or
NOI submittal. §122.21(i)(1)(iv) and 122.28(b)(2)(ii). Operators of exigting facilities seeking
coverage under agenerd permit must submit anotice of find PNP development within 90 days of
seeking coverage, but are not required to provide a copy of the PNP to the Permit Authority unless
requested. The reporting requirements, including the notice of PNP development and notice of PNP
amendment, are discussed in more detail in section VII1.E.3 below.

Initid ingtalation of manure control technologies are sgnificantly less costly compared to
retrofitting exiging facilities, and early development of a PNP will help to ensure that, when anew
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facility is being designed, the operator is consdering optima control technologies. In addition, in
gtuaions where individua permits are warranted, the public interest demands early review of the PNP,
rather than waiting for its availability after the permit has been in effect for sometime.

EPA is requesting comment on the proposal to require new facilities seeking coverage under a
generd permit, aswell as applicants for individua permits, to submit a copy of the cover sheet and
executive summary of their PNP to the permit authority along with the NOI or permit gpplication. EPA
is further requesting comment on whether the entire draft PNP should be submitted along with the NOI
or permit gpplication.

EPA isfurther requesting comment on whether, for individua permits, the PNP, in part or inits
entirety, should be part of the public notice and comment process aong with the permit.

C. Availability of the Permit Nutrient Plan Information to the Public

EPA is proposing to require the operator of a permitted CAFO to make a copy of the PNP
cover sheet and executive summary available to the public for review. The CAFO operator could
choose to make this information directly available to the public in any of severd ways, such as. (1)
maintaining a copy of these documents a the facility and making them available to the permit authority
as publicly viewable documents upon request; (2) maintaining a copy of these documents at the facility
and making them available directly to the requestor; (3) placing a copy of them at a publicly accessble
dte, such as at apublic library; or (4) submitting a copy of them to the permit authority. EPA is
proposing that, if the operator has not made the information available by other means, the permit
authority would be required, upon request from the public, to obtain a copy of the PNP cover sheet
and executive summary and make them available. 1t isimportant to ensure that the public has accessto
this information, which is needed to determine whether a CAFO is complying with its permit, including
the land gpplication provisons.

EPA isdso consdering adding aprovison in the find rule that would gate thet dl information in
the PNIP, not just the cover sheet and executive summary, must be publicly available and cannot be
clamed as confidentia business information. Some stakeholders have claimed thet al or a portion of
the PNPs should be entitled to protection as confidentid businessinformation (CBI). EPA does not
believe that the PNP cover sheet or executive summary would ever contain confidentia business
information. The information in these two sections of the plan isSmply too generd ever to be
consdered as CBI. However, EPA is sendtive to the concerns of CAFOs that there may be
information in the remaining, more detailed portions of the PNP thet is legitimately proprietary to the
CAFOs businesses and that the permit authorities should therefore protect. We therefore request
comments on whether the find rule should require the entire PNP to be publicly avaladle, or
dternaively, whether the CAFO should be able to make a confidentidity claim as to the remaining

176



information in the PNP. Any such claim of confidentidity would be governed by EPA’s regulations at
40 CFR, Part 2 and relevant statutes.

There would be two bases on which EPA could base a determination that no portion of the
Permit Nutrient Plans would be entitled to CBI status. First, CWA Section 402(j) statesthat “[a] copy
of each permit gpplication and each permit issued under this section shdl be available to the public.” It
may be that the PNPs that would be required by today’ s proposa are properly viewed as a part of the
CAFO’ s NPDES permit. The permits would require each CAFO to develop and carry out a PNP, as
specified in the proposed Part 122 regulations. In addition, today’ s proposed effluent limitations
guidelines would specify detailed requirements that PNPs must meet. Failure to develop and properly
carry out a PNP would be enforceable under each permit as a permit violation. Therefore, for
purposes of Section 402(j), EPA may conclude that PNPs are properly viewed as a part of the permit
or permit gpplication and, accordingly, must be available to the public.

EPA issued a*“Class Determination” in 1978 that addresses thisissue. See“Class
Determination 1-78" (March 22, 1978) (a copy of which isin the public record for today’ s proposal).
This Class Determination addressed how to reconcile Section 402(j) of the Clean Water Act with
Section 308 of the Act. Section 308, which authorizes EPA to collect information, states that
information obtained under that section shdl be available to the public, except upon a showing
satisfactory to the Adminidrator that the information, if made public, would divulge methods or
processes entitled to protection as trade secrets. Upon such a showing, the Administrator shal protect
that information as confidential. Section 308 makes an exception for “effluent data,” which is not
entitled to such protection.

This Class Determination concludes that information contained in NPDES permits and permit
gpplicationsis not entitled to confidentia trestment because Section 402(j) mandates disclosure of this
information to the public, notwithstanding the fact that it might be trade secrets or commercia or
financid information. Referring to the legidative history of the CWA, the Class Determination notes that
Congress sought to treat the information in permits and permit applications differently from information
obtained under Section 308. It concludes that Congress intended Section 402(j) to be adisclosure
mandate in contrast to the basic approach of Section 308, which provides protection for trade secret
information. (Class Determination & pp. 2-4.) Therefore, consstent with the Class Determination, if
EPA were to conclude that the PNPs are a part of the permit, the entire PNP would be a public
document that would not be entitled to confidentidity protection.

A second basisfor finding that PNPs must be available to the public would be that, even apart
from Section 402(j), the information in PNPs may be “effluent data’ and if so, dso would not be
entitled to protection under Section 308. EPA’ s regulations define the term “effluent data,” among
other things, as “[i]Jnformation necessary to determine the identity, amount, frequency, concentration,
temperature, or other characteristics (to the extent related to water quaity) of any pollutant which has
been discharged by the source (or of any pollutant resulting from any discharge from the source), or any
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combination of the foregoing.” 40 CFR 2.302(a)(2)(i). Thereisalimited exception for information that
isrelaed to research and development activities. EPA believes that the information in PNPs may fit this
definition of “effluent data” The information in PNPs has direct bearing on the amount of pollutants thet
may be discharged by a CAFO and on characteristics of the pollutants that may be discharged (such as
the identity and presence of nutrients) that would be related to water qudlity.

On the other hand, the Agency could conclude that the information in the PNP is not part of the
CAFO's permit. Each permit would indeed require the CAFO to develop and carry out aPNP that is
goproved by acertified specidist. Nevertheless, the CAFO will be developing the terms of the find
PNP, as well as periodic modifications to the PNP, outside of the permitting process. It may be
appropriate not to consider the PNIP to be part of the permit for purposes of section 402(j). 1 402(j) -
- which gaesthat dl information in the permit must be publicly avalable -- istherefore not arelevant
provision, then whether PNPs could be protected as confidential would be determined under section
308.

Section 308, as noted above, alows information to be protected as CBI where the submitter
can demondtrate the trade secret nature of the information to the satisfaction of the Administrator,
except that “effluent data’ is never confidential. EPA could find thet the information in PNPs is not
“effluent data” That is, EPA could conclude that the information in PNPs primarily concerns
operationd practices at the facility and does not have enough of abearing on the characterigtics of
pollutantsin the effluent to be considered “effluent data” Because it would not be “effluent data,” the
PNP information would not be categoricaly excluded from being treeted as confidentid. EPA’s
regulations at 40 CFR Part 2 specify the procedures for parties to make case-gpecific clams that
information they submit to EPA is confidentid and for EPA to evauate those claims. Conggtent with
these regulations, each CAFO could clam that the information in its PNP is confidentid (except for the
cover sheet and executive summary). EPA would evauate these claims and determinein each case
whether the CAFO’s CBI claim should be approved or denied. In sum, EPA could adopt fina
regulations that would require a CAFO's CBI dams for the more detailed information in the remaining
parts of the PNP to be decided in each case.

The Agency notes that EPA itsdf would, of course, dways be able to request and review the
CAFO'sfull PNP. Theissuesraised in this discussion concern only the availability of these plansto
outside parties.

EPA requests comments on al aspects of this proposd, including whether it would be proper to
determine that the full PNP must be publicly available under CWA Section 402(j) and under CWA
Section 308 as “ effluent data” EPA aso requests comments on whether the cover sheet and executive
summary should always be made available to the public, as proposed, or whether there are e ements of
the cover sheet or executive summary that might gppropriately be clamed as CBI, and not considered
to be ether part of the permit or “ effluent data.”
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The PNP would be narrower than the CNMP and would contain only requirements that are
necessary for purposes of the effluent guiddine. A CNMP may contain other e ements that go beyond
the effluent guiddine. EPA isnot proposing any separate requirements for CNMPs themsdves to be
made publicly available and is not proposing any findings as to whether information in a CNMP may be
confidentid.

2. What arethe Effluent Limitationsin the Permit?

The effluent limitations section in the permit serves as the primary mechaniam for controlling
discharges of pollutants to recelving weaters. This section describes the specific narrative or numeric
limitations that apply to the facility and to land gpplication. It can contain either technol ogy-based
effluent limits or water quality-based effluent limits, or both, and can contain additiona best
management practices, as needed.

a. What Technology Based Effluent Limitations Would bein the
Permit?

Under the two-tier structure, for CAFOs with 500 AU or more, the effluent guiddines and
standards regulations [40 CFR 412] would establish the technology-based effluent limitations to be
gpplied in NPDES permits. Under the three-tier structure, any operation defined as a CAFO would be
subject to the revised effluent guiddines. The proposd to revise the effluent guideines and standards
regulation is described in section V111 of today’s proposed rule.

Operations with fewer than 500 AU under the two-tier structure, or fewer than 300 AU under
the three-tier structure, which have been designated as CAFOs by the permit authority would not be
subject to the effluent guiddines and standards. For these CAFOs, the permit writer would use “Best
Professona Judgement,” or BPJ, to establish, on a case-by-case basis, the appropriate technology-
based requirements. Often, permit writers adopt requirements smilar to, or the same as the effluent
guiddlines requirements..

b. What Water Quality-based Effluent Limitations Would bein the
Permit?

Section 301(b)(1)(C) of the Clean Water Act requires there to be achieved “any more stringent
limitation, including those necessary to meet water quaity Sandards.” Therefore, where technology-
basad effluent limitations are not sufficient to meet water quality standards, the permit writer must
develop more stringent water quality-based effluent limits. Under today’ s proposd, the permit writer
must include any more stringent effluent limitations for the waste stream from the production areaas
necessary to meet water quaity standards. If necessary to meet water quality standards, permit writers
may consider requiring more stringent BMPs (e.g., liners for lagoons to address a direct hydrologic
connection to surface waters, covers for lagoons to prevent rainwater from causing overflows; dlowing
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discharges only from catastrophic storms and not from chronic sorms; pollutant limitsin the overflow;
particular treatments, such as grassed waterways for the overflows discharged; etc.).

If EPA chose to promulgate one of the options discussed in section VI1.D.2 above
under which the agricultura storm water discharge exemption did not apply to land application areas
under the operationd control of a permitted CAFO, then the permit writer would be required to
establish water quaity-based effluent limits where necessary to meet water quality standards. If EPA
chose to promulgate the option described in section VI1.D.2 above, under which the appropriate rates
and practices identified in the effluent guiddines and the NPDES regul ations established the scope of
the term “agriculture’” without additional consderation of water quality impacts or water quaity
gandards, only the limitations and practices required by the effluent guidelines and the NPDES
regulations could be required by the permit authority for land application discharges.

C. What Additional Best M anagement Practices Would be in the Permit?

Under §8122.44(k)(4) of the existing NPDES regulations, permit writers may include in permits
best management practices “that are reasonably necessary to achieve effluent limitations and standards
or to carry out the purposes and intent of the CWA.” Under today’ s proposdl, the permit writer may
include BMPsfor land application areas in addition to those required by the effluent guiddines, as
necessary to prevent adverse impacts on water quaity. Asdiscussed in section VII.D.2 above, EPA is
today defining proper agricultura practices required to qudify for the agricultural orm water discharge
exemption to include practices necessary to minimize adverse water qudity impacts. Therefore, if a
permit writer determines that despite the implementation of the BMPs required by the effluent guiddines
discharges from a CAFO will have adverse water qudity impacts, the permit writer should impose
additiond BMPS designed to minimize such impacts.

3. What Monitoring and Reporting Requirementsare Included in the
Permit?

The section of the NPDES permit on monitoring and reporting requirements identifies the
gpecific conditions related to the types of monitoring to be performed, the frequencies for collecting
samples or data, and how to record, maintain, and transmit the data and information to the permit
authority. Thisinformation alows the NPDES permit authority to determine compliance with the permit
requirements.

As described in section V111, today’ s proposed revisions to the effluent guidelines would
require the operator to conduct periodic visua ingpection and to maintain al manure storage and
handling equipment and structures as well as dl runoff management devices. See proposed
8412.33(c). The NPDES permit would aso require the permittee to: 1) test and calibrate all manure
gpplication equipment annudly to ensure that manure is land applied in accordance with the proper
application rates established in the NPDES permit; 2) sample manure for nutrient content at least once
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annudly, and up to twice annudly if manure is applied more than once or removed to be sent off-gte
more than once per year; and 3) sample soils for phosphorus once every three years. Today’s
proposed effluent guidelines would aso require the operator to review the PNP annualy and amend it if
practices change either at the production areaor at the land gpplication area, and submit notification to
the permit authority. Examples of changesin practice necessitating a PNP amendment include: a
subgtantia increase in anima numbers ( e.g. more than 20 percent) which would significantly increase
the volume of manure and nutrients produced on the CAFO; a change in the cropping program which
would sgnificantly dter land application of anima manure and wastewater; elimination or addition of
fields recaiving anima waste gpplication; or changes in anima waste collection, sorage facilities,
treatment, or land application method.

Asdiscussed in section VII.E.1.c above, CAFO operators would be required to submit their
PNPs, aswell as any information necessary to determine compliance with their PNPs and other permit
requirements, to the permit authority upon request. The CAFO operator could make a copy of the
cover sheet and executive summary of the PNP avallable to the public in any of severa ways.
Operators of new facilities seeking coverage under agenera permit and gpplicants for individua
permits would be required to submit a copy of their draft PNP to the permit authority at the time of
NOI submitta or application.

EPA is aso proposing to require operators to submit awritten notification to the permit
authority, sgned by the certified planner, that the PNP has been developed or amended, and is being
implemented, accompanied by afact sheet summarizing certain dements of the PNP. See
8412.31(b)(2)(ii). Thiswritten notice of PNP availability would serve an important role in verifying that
the permittee is complying with one of the requirements of the NPDES permit. EPA is proposing that
the PNIP notification and fact sheet contain the following information:

C the number and type of animals covered by the plan

C the number of acres to which manure and wastewaters will be applied
C the phasphorus conditions for those fieds recelving the manure
C nutrient content of the manure

C goplication schedule and rate
C the quantity to be trandferred off-site
C Date PNP completed or amended

C Key implementation milestones
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4, What arethe Record K eeping Requirements?

The record keeping requirements section of the permit specifies the types of records to be kept
on-dte a the permitted facility.

Oper ation and M aintenance of the CAFO

As described in section VI of today’ s proposal, EPA is proposing to require operators to
maintain records a the facility that document: (1) the visud inspections, findings, and preventive
maintenance; (2) the date, rate, location and methods used to apply manure and wastewater to land
under the control of the CAFO operators, (3) the transfer of the CAFO-generated manure off-site; (4)
the results of annua manure and wastewater sampling and anayses to determine the nutrient content;
and (5) the results of representative soil sampling and analyses conducted &t least every three yearsto
determine nutrient content.

Transfer to Off-site Recipients of CAFO Manure

As described in Chapter 1V.B and V.B, inappropriate land gpplication of CAFO-generated
manure poses a significant risk to water quaity. Further, EPA estimates that the mgority of CAFO-
generated manureisin excess of CAFO's crop needs, and will very likely be trandferred off-gte. The
ultimate success of the CAFO program depends on whether recipients handle manure gppropriately,
and in amanner that prevents discharge to waters. As discussed fully in section VI1.D.4, EPA isnot
proposing to regulate off-gite recipients through CAFO permit requirements, however, EPA believes
that the certification and record-keeping requirements described here will help to ensure responsible
handling of manure. Thus, EPA is co-proposing additional record keeping requirements under the
NPDES program.

Under one co-proposed option, EPA would require that owners or operators of CAFOs
obtain from off-gte land appliers a certification that, if land gpplying CAFO-generated manure, they are
doing so at proper agriculturd rates.. In addition, the CAFO owner or operator would be required to
maintain records of trandfer, including the name of the recipient and quantity transferred, and would be
required to provide the recipient with an andysis of the contents of the manure and a brochure
describing the recipient’ s responsibilities for proper management of the manure.. Under another co-
proposed option, EPA would not require the certification, but would require the CAFO owner or
operator to keep records and provide information.

Certification Option

Under one option, EPA is proposing that CAFOs obtain a certification and that recipients of
CAFO-generated manure so certify, pursuant to 8308 of the CWA. Under 8308, EPA hasthe
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authority to require the owner or operator of a point source to establish and maintain records and
provide any information the Agency reasonably requires. The Agency has documented historic
problems associated with over application of CAFO manure and wastewater by both CAFO operators
and recipients of CAFO manure and wastewater. Today’s proposal would establish effluent limitations
designed to prevent discharges due to over application. In order to determine whether or not CAFOs
are medting the effluent limitations which would be established under today’ s proposals, EPA bdievesit
is necessary for the Agency to have access to information concerning where a CAFO' s excess manure
issent. Furthermore, in order to determine whether or not the recipients of CAFO manure should be
permitted (which may be required if they do not land apply the CAFO manure in accordance with
proper agricultura practices and they discharge from a point source, see section V11.D.2), EPA has
determined that it will be necessary for such recipients to provide information about their land
gpplication methods. Recipients who certify that they are applying manure in accordance with proper
agriculturd practices as detailed in section V11.D.2 are responding to arequest under Section 308 of
the CWA.. Therefore, arecipient who fasgly certifiesis subject to dl gpplicable civil and crimind
penalties under Section 309 of the CWA.

In some cases, CAFOs give or sell manure to many different recipients, including those taking
amall quantities, and this requirement could result in an unreasonable burden. EPA is primarily
concerned with recipients who receive and digpose of large quantities, presuming that recipients of small
quantities pose less risk of inappropriate disposal or over-gpplication. To relieve the paperwork
burden, EPA is proposing that CAFOs not be required to obtain certifications from recipients that
receive less than twelve tons of manure per year from the CAFO. The CAFO would, however, be
required to keep records of transfers to such recipients, as describe below.

The Agency believes that it would be reasonable to exempt from the PNP certification
requirements reci pients who receive smal amounts of manure from CAFOs. EPA considered
exempting amounts such as asingle atruckload per day or asingle truckload per year. EPA decided
that an gppropriate exemption would be based on an amount that would be typically used for persond,
rather than commercid, use. The exemption in today’s proposal regulation is based on the amount of
manure that would be appropriately gpplied to five acres of land, sincefive acresis a the low end of
the amount of land that can be profitably farmed. See, eg., “The New Organic Grower,” Eliott
Coleman (1995).

To determine the maximum amount of manure that could be appropriately applied to five acres
of land, an average nutrient requirement per acre of cropland and pasture land was computed. Based
on typica crops and nationa average yidds, 160 pounds of nitrogen and 14.8 pounds of phosphorous
arerequired annually per acre. See“Manure Nutrient Relative to the Capacity of Cropland and
Pastureland to Assmilate Nutrients,” Kellogg et d (USDA, July, 25, 2000). The nutrient content of
manure was based on USDA’s online software, Manure Master, available on the world wide web at
http:/Mmww2.ftw.nrcs.usda.gov/ManureM aster/MM 21.html.
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The nitrogen content of manure at the time of land gpplication ranges from 1.82 pounds per ton
for heifers and dairy caves to 18.46 pounds per ton for hens and pullets. Using the low end rate of
1.82 pounds of nitrogen per ton, 87.4 tons of manure would be needed for atypica acre or 439 tons
of manure for five acresin order to achieve the 160 pounds per acre rate. Using the high end rate of
18.46 pounds of nitrogen per ton, 8.66 tons of manure would be needed for atypica acre or 43.3 tons
of manure for five acresin order to achieve the 160 pounds per acrerate. Thus, the quantity of manure
needed to meet the nitrogen requirements of a five acre plot would range from 43.3 tons to 439 tons,
depending on the animd type.

The phosphate content of manure at the time of land gpplication ranges from 1.10 pounds per
ton for heifers and dairy caves to 11.23 pounds per ton for turkeys for breeding. Using the high end
11.23 pound per ton rate for phosphorous, only about 1.3 tons would be needed for an average acre,
or 6.5 tonsfor five acresin order to meet the 14.8 pounds of phosphorous required annudly for a
typical acre of crops. Using the low end 1.1 pound per ton rate for phosphorous, about 13.2 tons
would be needed for an average acre, or 66 tons for five acres. Using the phosphate content for
broilers of 6.61 pounds per ton ismore typica of the phosphate content of manure and would result in
2.23 tons per acre being needed for an average acre, or 11.2 tons for five acres.

Clearly, exempting the high end amount of manure based on nitrogen content could lead to
excess gpplication of phosphorous. Regulating based on the most restrictive phosphate requirement
could lead to manure not being available for persond use.

The exemption is only an exemption from the requirement that the CAFO obtain a certification.
The recipient would remain subject to any requirements of State or federal law to prevent discharge of
pollution to waters of the U.S.

EPA is proposing to set the threshold at 12 tons per recipient per year. Thisisrounding the
amount based on typical phosphate content. 1t aso allows one one-ton pick up load per month, which
is congstent with one of the aternative gpproaches EPA congdered. Recipients that recelve more than
12 tons would have to certify that it will be properly managed. EPA isinterested in comments on
dternative thresholds for exempting smadl quantity transfers by the CAFO from the requirement that
CAFOs receive certifications from the recipients.

For CAFO owners or operators who transfer CAFO-generated manure and wastewater to
manure haulers who do not land apply the waste, EPA is proposing that the CAFO owner or operator
must: 1) obtain the name and address of the recipients, if known; 2) provide the manure hauler with an
andysis of the nutrient content of the manure, to be provided to the recipients; and 3) provide the
manure hauler with a brochure to be given to the recipients describing the recipient’ s responsibility to
properly manage the land gpplication of the manure to prevent discharge of pollutants to waters of the
U.S. The cetification form would include the statement, “I under stand that the information is being
collected on behalf of the U.S. Environmental Protection Agency or State and that there are
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penalties for falsely certifying. The permitteeisnot liable if the recipient violatesits
certification.”

Concern has been expressed that many potentia recipients of CAFO manure will choose to
forego CAFO manure, and buy commercid fertilizersingtead, in order to avoid signing such a
certification and being brought under EPA regulation. The result could be that CAFO owners and
operators might be unable to find a market for proper disposd, thereby turning the manure into awaste
rather than a vauable commodity. EPA requests comment on this concern.

This dternative is potentidly protective of the environment because non-CAFO land appliers
would be ligble for being designated as a point source in the event that there is a discharge from
improper land application. EPA’s proposed requirements for what congtitutes proper agricultura
practices, described in V11.D.2 above, would ensure that CAFO-generated manure is properly
managed.

No Certification Option

In the second dternative proposal for ensuring proper management of manure that is transferred
off-gte, EPA isnot proposing to require CAFO owners or operators to obtain the certification
described above. Rather, CAFO owners or operators would be required to maintain records of
transfer, described in the following section.

Concern has been expressad that many potentia recipients of CAFO manure will choose to
forego CAFO manure, and buy commercid fertilizersinstead, in order to avoid signing such a
certification and being brought under EPA regulation. The result could be that CAFO owners and
operators might be unable to find amarket for proper disposal, thereby turning the manure into awaste
rather than a valuable commodity.

This dternative is potentidly protective of the environment because non-CAFO land appliers
would be ligble for being designated as a point source in the event that there is a discharge from
improper land gpplication. EPA’s proposed requirements for what congtitutes proper agricultura
practices, described in V11.D.2 above, would ensure that CAFO-generated manure is properly
managed.

Records of Transfer of Manur e Off-site

In both aternative proposals for whether or not to require CAFO owners or operators to
obtain certifications from off-dte recipients, EPA is proposing to require CAFO operators to maintain
records of the off-gte transfer of the CAFO-generated manure and wastewater, e.g., when manure is
sold or given away for land gpplication on land not under their operationa control, to ensure the
environmentally acceptable use of the CAFO-generated manure. See 8122.23(i)(5). When CAFO-
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generated manure is sold or given away to be used for land application, the specific manner of land
application does not need to be addressed in the CAFO’'s PNP. However, to help ensure the
environmentally acceptable use of the CAFO-generated manure, the CAFO operator would be
required to do the following: See 8122.23(j)(4) and (5).

C Maintain records showing the amount of manure and/or wasteweter that leavesthe
operation;
C Record the name and address of the recipient(s), including the intended recipient(s) of

manure and/or wastewater transferred to contract haulers, if known;

C Provide the recipient(s) with representative information on the nutrient content of the
manure to be used in determining the gppropriate land gpplication rates, and

C Provide the recipient with information provided by the permit authority of hisher
responsbility to properly manage the land application of the manure to prevent
discharge of pollutants to waters of the U.S.

C [Under one co-proposed option, obtain and retain on-site a certification from each
recipient of the CAFO-generated manure and wastewater that they will do one of the
following: @ land apply in accordance proper agriculturd practices as defined in
today’ s proposd; b) obtain an NPDES permit for discharges resulting from non-
agriculturd soreading; €) or utilize it for other than land gpplication purposes]

EPA proposes to require these records to be retained on-site at the CAFO, and to be
submitted to the permit authority upon request.

5. What arethe Special Conditions and Standard Conditionsin an NPDES
Permit?

Standard conditionsin an NPDES permit list pre-established conditions that apply to all
NPDES permits, as specified in 40 CFR 122.41.

The specid conditionsin an NPDES permit are used primarily to supplement effluent limitations
and ensure compliance with the CWA. EPA isproposing at 40 CFR 122.23(i) to (k) to require permit
authorities to develop specid conditions that: a) specify how the permittee is to caculate the alowable
manure gpplication rate; b) specify timing redtrictions, if necessary, on land gpplication of manure and
wastewater to frozen, snow covered or saturated ground; c) establish requirements for facility closure;
d) specifying conditions for groundwater with a direct hydrologica connection to surface water; €)
require certification for off-gte transfer of manure and wastewater (co-proposed with omitting this

186



requirement). Findly, EPA is soliciting comment on whether aspecia condition should be included
regarding erosion contral.

a. Determining Allowable Manure Application Rate

EPA is proposing that the permit authority be required to include aterm in the NPDES permit
that establishes the method to be used for determining the alowable manure gpplication rate for
applying manure to land under the control of the CAFO operator. See proposed §122.23(j)(1).

As described in detall in section V11, three methods are available which may be used to
determine the alowable manure gpplication rate for a CAFO. These three methods are: 1) the
Phosphorus Index; 2) the Soil Phosphorus Threshold Leve; and 3) the Soil Test Phosphorus Levdl.

EPA is proposing to adopt these three methods from USDA Natural Resource Conservation
Searvice' s (NRCS) nutrient management standard (Standard 590). State Departments of Agriculture
are developing State nutrient standards which incorporate one of these three methods. EPA is
proposing to require that each authorized permit authority adopt one or more of these three methods as
part of the State NPDES program, in consultation with the State Conservationist. The permit would
require the permittee to develop the appropriate land application rates in the site-gpecific PNP based
upon the State' s adopted method. EPA solicits comment on whether the specia conditionsin an
NPDES permit should require permit authorities to adopt the USDA Natural Resource Conservation
Service s (NRCS) Nutrient Management Standard (Standard 590) in its entirety rather than just the
portion that applies to determining the alowable manure application rate.

b. Would Timing Restrictionson Land Application of CAFO-
generated Manure be Required?

EPA is proposing to require that the permit writer include in the CAFO’s NPDES permit
regiondly appropriate prohibitions or restrictions on the timing and methods of land application of
manure where necessary. See proposed §122.23(i)(3). The permit writer would develop the
restrictions based on a consideration of loca crop needs, climate, soil types, dope and other factors.

The permit would prohibit practices that would not serve an agricultural purpose and would
have the potentia to result in pollutant discharges to waters of the United States. A practice would be
consdered not to be agriculturd if sgnificant quantities of the nutrients in the manure would be
unavailable to crops because they would leach, run off or be lost due to erosion before they can be
taken up by plants.

EPA conddered establishing a nationd prohibition on applying CAFO-generated manure to

frozen, snow covered or saturated ground in today’ s proposed effluent guiddines. Digposal of manure
or wastewater to frozen, snow covered or saturated ground is generdly not a beneficial use for
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agriculturd purposes. While such conditions can occur anywhere in the United States, pollutant runoff
associated with such practice is a Site pecific congderation and is dependent on a number of variables,
including climate and topographic variability, distance to surface water, and dope of the land. Such
variability makesit difficult to develop a nationa technology-based sandard that is consstently
reasonable, and does not impose unnecessary cost on CAFO operators.

While EPA believestha many permit writers will find a prohibition on gpplying CAFO-
generated manure to frozen, snow covered or saturated ground to be reasonably necessary to achieve
the effluent limitations and to carry out the purposes and intent of the CWA, EPA is aware that there
are areas where these practices might be alowed provided they are restricted. Application on frozen
ground, for example, may be appropriate in some areas provided there are restrictions on the dope of
the ground and proximity to surface water. Many States have dready developed such restrictions.

While the proposed regulations would not establish a nationd technology-based limitation or
BMP, EPA isproposng at 8122.23(j)(2) that permit writers consider the need for these limits. Permit
authorities would be expected to develop restrictions on timing and method of application that reflect
regiona condderations, which restrict gpplications that are not an gppropriate agriculturd practice and
have the potentia to result in pollutant discharges to waters of the United States. It islikely thet the
operators would need to consider means of ensuring adequate storage to hold manure and wastewater
for the period which manure may not be applied. EPA estimates that storage periods might range from
45 to 270 days, depending on the region and the proximity to surface water, and to ground water with
adirect hydrological connection to surface water. Permit authorities are expected to work with State
agricultural departments, USDA’s Natural Resource Conservation Service, the EPA Regiond office,
and other locd interests to determine the appropriate standard, and include the standard consistently in
al NPDES permits for CAFOs.

EPA’s estimate that storage periods would range from 45 days to 270 daysis derived using
published freezelfrost data from the Nationa Oceanic and Atmospheric Administration, Nationa
Center for Disease Control. For the purpose of estimating storage requirements to prevent application
to frozen ground, EPA assumed CAFOs could only apply manure between the last spring frost and the
firg fal frog, cdled the "freeze free period”. With a 90 percent probability, EPA could dso usea28
degree temperature threshold to determine the storage time required, rounded to the nearest 45 day
increment. This caculation resultsin 45 days of Sorage in the South; 225 days in parts of the Midwest
and the Mid-Atlantic; and as high as 270 days storage in the Centra region.

EPA is soliciting comment on dternate approaches of prohibiting land application at certain
times or using certain methods. For example, EPA might develop a nationdly applicable prohibition
againg gpplying manure on frozen land that is greater than a certain dope such as 15 percent. EPA is
a0 interested in whether to prohibit gpplication to saturated soils.

C. Closure
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EPA is proposing to require permit authorities to require the CAFO operator to maintain permit
coverage (e.g., after the facility ceases operation as a CAFO or drops below the size for being defined
asaCAFO ) until al CAFO-generated manure and wastewater is properly disposed and, therefore,
the facility no longer has the potentid to discharge. See proposed 8122.23(i)(3). Specificdly, the
permit writer would need to impose a permit condition requiring the owner or operator to regpply for a
permit unless and until the owner or operator can demondrate that the facility has no potentia to
discharge wastes generated by the CAFO. This requirement would be included as a specia condition
in the NPDES permits.

EPA consdered severa options for ensuring that manure and wastewater from CAFOsis
properly disposed after the operation terminates or ceases being a CAFO. Section V11.C.2.g above
discusses the optionsin detall. In this proposd, EPA is dso proposing to ensure that permits explicitly
address closure requirements. While EPA istoday proposing to only require ongoing permit coverage
of the former CAFO, permit authorities are encouraged to consider including other conditions such as
those discussed in Section VI11.C.2.g above.

EPA is soliciting comment on these proposed provisons.

d. Dischargeto Surface Water via a Direct Hydrological
Connection with Ground Water

EPA is proposing requirements to address the serious environmental harms caused by
discharges from CAFOs to surface waters via direct hydrologic connection with ground water. As
described in section V.B.2.a, sudiesin lowa, the Carolinas, and the Delmarva Peninsula have shown
that CAFO lagoons do leak, and that leaks from lagoons contaminate ground water and the surface
water to which that ground water is hydrologically connected, often severely. EPA believesthat it is
reasonable to include a requirement to ensure that discharges to surface water via a direct hydrologic
connection with ground water do not occur from CAFOs, either by requiring the permit gpplicant to
implement appropriate controls or to provide evidence that no such connection exigs at the facility.

Section VI11.C.2.J of today’ s preamble discusses the legal and technical basis for the proposed
ground water controls, and provides information on tools and resources available to permit writersto
make determinations as to whether the production area of a CAFO may potentidly discharge to
surface waters via direct hydrologic connection with ground water.

EPA requests comment on the following proposas.

CAFOs Subject to Effluent Guiddine Reguirementsfor Ground water
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EPA is proposing that, for dl CAFOs that are subject to an effluent guidedline that includes
requirements for zero discharge from the production area to surface water via direct hydrologic
connection to ground water (al beef and dairy operations, as well as new swine, poultry and ved
operations), the permit would require the appropriate controls and monitoring. See proposed 40 CFR
412.33(8)(3), 412.35(a)(3) and 412.45(a)(3). The permittee would be able to avoid the requirements
by submitting a hydrologist’ s report demondtrating, to the satisfaction of the permit authority, thet the
ground water benegth the production areais not connected to surface water through a direct hydrologic
connection.

EPA is aso requesting comment on other options for determining which CAFOs must
implement gppropriate monitoring and controls to prevent discharges from the production areato
hydrologicaly connected groundwater. One option would be for EPA to narrow the rebuttable
presumption to areas with topographical characteristics that indicate the presence of ground water that
islikely to have adirect hydrologic connection to surface water. For example, thefind rule could
gpecify that only CAFOslocated in certain areas, such as an areawith certain types of lithologic
settings (e.g., kars, fractured bedrock, or gravel); or an area defined by the USGS asaHLR1 or
HLRY; or an areawith ashdlow water table; would need to either comply with the groundwater
monitoring requirements and gppropriate controls in the effluent guideline or provide a hydrologist’s
datement demondtrating that there is no direct hydrologic connection to surface waters. Another option
would be to require States, through a public process, to identify the areas of the State in which thereis
the potential for such discharges. In those areas, CAFOs subject to an effluent guiddine that includes
requirements to prevent discharges to surface water via hydrologicaly connected ground water would
again need to either comply with the monitoring requirements and gppropriate controls in the guiddine
or provide ahydrologist’ s statement demondtrating that there is no hydrologic connection to surface
waters.

Requirementsfor CAFOs Not Subject to Effluent Guiddlines Ground Water Provisons

Certain facilities are not subject to today’ s revised effluent guideline (412 Subpart C and D)
that includes requirements to prevent discharges to surface water via hydrologically connected ground
water. Such CAFOsinclude: 1) facilities below the effluent guiddine gpplicability threshold theat are
designated as CAFOs, 2) exigting swine, poultry and veal operations; and 3) CAFOs in sectors other
than beef, dairy, poultry, swine and ved. For such CAFOs not subject to an effluent guiddine that
includes ground water requirements, EPA is proposing that the permit writer must assess whether the
facility isin an areawith topographica characterigtics that indicate the presence of ground water thet is
likely to have adirect hydrologic connection to surface water. For ingtance, if the facility isin an area
with topographica characterigtics that indicate the presence of ground water thet islikdly to have a
hydrologic connection to surface water, as discussed above, the permit writer is likely to determine that
thereisthe potentid for a discharge to surface water via ground water with a direct hydrologic
connection.
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For existing swine, poultry, and ved operations, if the permit writer determines that pollutants
may be discharged at alevel which may cause or contribute to an excursion above any State water
quality standard, the permit writer would be required to decide on a case-by-case bass whether
effluent limitations (technology-based and water quality-based, as necessary) should be established to
address potential discharges to surface water via hydrologicaly connected ground water. EPA is
proposing that a permittee for whom the permit authority has made the above determinations would be
required to comply with those conditions, or could avoid having those conditions imposed by providing
ahydrologigt’ s statement that the facility does not have a direct hydrologic connection to surface weter.
40 CFR 122.23(j)(6) and (K)(5).

For CAFOs not subject to today’ s revised effluent guidelines, if the permit writer determines
that there is likely to be adischarge from the CAFO to surface waters via a direct hydrologic
connection, the permit writer must impose technology-based or water quality-based, or both, effluent
limitations, as necessary. Again, EPA is proposing that a permittee for whom the permit authority has
made the above determinations would be required to comply with those conditions, or could avoid
having those conditions imposed by providing a hydrologist’ s statement that the facility does not have a
direct hydrologic connection to surface water. 40 CFR 122.23(j)(6) and (k)(5).

EPA is soliciting comments on the dternative provisons discussed here. EPA is aso requesting
comment on the proposa to place the burden on the permittee to establish to the satisfaction of the
permitting authority that the ground water beneath the production areais not connected to surface
waters through a direct hydrologic connection.

e. Certification for Off-ste Recipients of CAFO Manure

EPA is co-proposing either to include the following requirement or to omit it. Inthe
inclusonary proposal, EPA would require permit writers to include a specia condition in each permit
that requires CAFO owners or operators to transfer manure off-site only to recipients who can certify
that they will ether: 1) land apply manure according to proper agricultura practices, as defined for off-
gteland gppliersin today’ s proposed rule; 2) obtain an NPDES permit for potentia discharges; or 3)
use the manure for purposes other than land application. EPA proposes to define the term “proper
agriculture practice’ to mean that the recipient shall determine the nutrient needs of its crops based on
redigtic crop yiddsfor itsarea, sample its soil at least once every three years to determine existing
nutrient content, and not gpply the manure in quantities that exceed the land gpplication rates caculated
using ether the Phosphorus Index, Phosphorus Threshold, or Soil Test Phosphorus method as specified
in 40 CFR 412.13(b)(2)(iv).

EPA isdso proposng to dlow States to waive this requirement if the recipient is complying
with the requirements of a State program that are equivaent to proposed 40 CFR 412.13(b).
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f. Erosion Control

EPA is not proposing to specify erosion controls as a necessary element of the PNP, but permit
writers should consider whether to add specia conditions on a case-by-case basis as appropriate.

As described in previous sections, EPA recognizes that sediment eroding from cropland can
have a dgnificant negative impact on surface waters. While EPA redizes that it is not possble to
completely prevent dl erosion, erosion can be reduced to tolerable rates. In genera terms, tolerable ol
lossis the maximum rate of soil eroson that will permit indefinite maintenance of soil productivity, i.e,
erosion lessthan or equd to the rate of soil development. The USDA-NRCS usesfive levels of erosion
tolerance (“T") based on factors such as soil depth and texture, parent materia, productivity, and
previous eroson rates. These T levels are equivalent to annual 1osses of about 1-5 tong/acrelyear
(211 mt/halyear), with minimum rates for shalow soils with unfavorable subsoils and maximum rates
for deep, well-drained productive soils (from Ag Management Measures).

Options for controlling eroson are: 1) implementation of one of the three NRCS Conservation
Practices Standards for Residue Management: No-Till and Strip Till (329A), Mulch Till (329B), or
Ridge Till (329C) in the state Field Office Technical Guide; 2) requiring aminimum 30 percent
residue cover; 3) achieving soil losstolerance or “T”; or 4) following the Eroson and Sediment Control
Management Measure as found in EPA’s draft National Management Measures to Control
Nonpoint Source Pollution from Agriculture which is subgtantidly the same as EPA’s 1993
Guidance Specifying Management Measure for Sources of Nonpoint Pollution in Coastal Waters.

EPA is requesting public comment on the suitability of requiring erosion control as a specid
condition of an NPDES permit to protect water qudity from sediment eroding from fields where
CAFO manureis gpplied to crops. If erosion control is desirable, EPA is soliciting comment asto
which method would be the most cost-efficient.

0. Design Standardsfor Chronic Rainfall

In this section, EPA is soliciting comments on whether additiond regulatory language is needed
to clarify when adischarge is consdered to be caused by “chronic rainfal.” EPA dso solicits comment
on whether design standards to prevent discharges due to chronic rainfal should be specified in the
effluent limitations or as a gpecid condition in the NPDES permit.

CAFOsin the beef and dairy sub-category [412-subpart C] are prohibited from discharging
except during a“25-year, 24-hour rainfadl event or chronic rainfdl” and then only if they meet the
criteriain 8412.13(8)(2). Section 412.13(8)(2)(i) dlows a discharge caused by such rainfal events
only if “(i) the production areais desgned and constructed to contain al process wastewaters including
the runoff from a 25-year, 24-hour rainfall event; and (ii) the production areais operated in accordance
with the requirements of §412.37(a).”
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The term “ 25-year, 24-hour rainfal event” is clearly defined in 40 C.F.R 412.01(b). In
addition, proposed 8412.37(c)(1)(iv) would require al surface impoundments to have a depth marker
which indicates the design volume and clearly indicates the minimum freeboard necessary to dlow for
the 25-year 24-hour rainfall event. A discharge may be caused by a 25-year, 24-hour sorm when it
occurs despite the fact that the CAFO operator maintained adequate fregboard.

The term “chronic rainfdl” has not been specificdly defined. Generdly, achronic ranfdl event
isonethat lasts longer than 24 hours and causes a discharge from a system that has been designed,
congtructed, maintained and operated to contain dl process wastewaters plus the runoff from a25-
year, 24-hour rainfal event. Persstent rainfal over a period longer than 24 hours may overwhelm a
system designed for the 25-year 24-hour rainfal event even though such persastent rainfals may be
expected to occur more frequently than every 25 years.

In order for adischarge to be “caused” by chronic rainfdl, it would need to be
contemporaneous with the rainfal. The discharge could not continue after the event any longer than is
necessary. For example, once a flooded lagoon has been drawn down to the level necessary to protect
the integrity of the lagoon (which in no case should be below the level of the freeboard necessary for a
25/24-hour storm), the discharge should cease. If the lagoon could not then accept additiond waste
from the CAFO, no animals that would contribute waste to the lagoon should be brought to the facility
until additiona capacity can be generated by properly land applying the waste or shipping the waste
off-dte.

A discharge dso would not be considered to be “caused” by the chronic storm if the operator
should have foreseen the event in time to properly land apply the waste and thereby have avoided an
overflow or the need to apply wastes to saturated grounds. Similarly, adischargeis not considered to
be caused by the chronic storm if the operator should have foreseen the event and maintained adequate
facilities for managing the waste. Although (in the absence of more specific regulatory requirements)
operators would responsible for foreseeing and planning for chronic rainfal events, they would be liable
for discharges during chronic events only where they were not reasonable in their decison regarding
what would be adequate capacity.

An gpproach that would provide more certainty to the operator but place a greater burden on
permitting authorities would be for EPA to require permit authorities to specify regionaly-specific
minimum free board requirements necessary to contain runoff from foreseeable chronic events. For
example, it may be known that, in a given areg, the free board necessary to contain the runoff from a
25-year, 24-hour sorm will not be sufficient to contain the run off that typically accumulates during the
region’' s rainy season, especidly when it would not be gppropriate to draw down the lagoon by land
applying wastes during that time. In that case, it may be necessary for the permit writer to Specify a
greater freeboard requirement that would apply to the CAFO at the beginning of that season. For
example, Nebraska requires CAFOs to be able to capture the average rainfal for the three summer
months. EPA notesthat such additiond permit conditions are aready required where they are
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necessary to diminate potentid discharges that would cause or contribute to violations of state water
qudity standards.

Another approach would be to require the operator to notify the permitting authority as soon as
it knows that a discharge will occur or is occurring and to come to an agreement on how long the
discharge will occur. This gpproach has severd disadvantages. Because many facilities located in the
same areamay be experiencing the same problem, permitting authorities may not have the resources to
address several Smultaneous requedts. It is not clear how a disagreement between the operator and
permit authority would be resolved. Perhaps most importantly, this approach aso does not address the
need to foresee and prepare for such events in advance of the event.

EPA solicits comment on al of these gpproaches for clarifying when adischarge is considered
to be caused by “chronic rainfal,” and whether technology guidelines are necessary in elther section
412 or 122 to address discharges due to chronic rainfall.

F. What Type of NPDES Permit is Appropriate for CAFOs?

NPDES permit authorities can exercise one of two NPDES permitting options for CAFOs:
generd permits or individud permits. A generd NPDES permit is written to cover a category of point
sources with smilar characterigtics for a defined geographic area.

1. What Changes Are Being Madeto the General Permit and NOI
Provisions?

The mgority of CAFOs may appropriately be covered under an NPDES generd permit
because CAFOs generdly involve smilar types of operations, require the same kinds of effluent
limitations and permit conditions, and discharge the same types of pollutants. 1n the past, about 70
percent of permitted CAFOs have been permitted under an NPDES genera permit, and EPA expects
thistrend to continue. Generd permits offer a cost-effective gpproach for NPDES permit authorities
because they can cover alarge number of facilities under asingle permit. The geographic scope of a
genera permit isflexible and can correspond to politica or other boundaries, such as watersheds. At
the same time, the generd permit can aso provide the flexibility for the permittee to develop and
implement pollution control measures that are tailored to the Site-specific circumstances of the
permittee. The public has an opportunity for input during key stepsin the permit development and
implementation process.

EPA is proposing to clarify that CAFOs may obtain permit coverage under agenera permit.
See proposed 8122.28(a)(2)(iii). Although section 122.28 currently authorizes CAFOs to be regulated
using agenerd permit, some stakeholders have questioned whether CAFOs fdl within the current
language of that section. Today’s proposa would clarify that permit writers may use agenerd permit
to regulate a category of CAFOsthat are gppropriately regulated under the terms of the generd permit.

194



A complete and timely NOI indicates the operator’ s intent to abide by dl the conditions of the
permit, and the NOI fulfills the requirements for an NPDES permit application. The contents of the
NOI are specified in the genera permit.

The current regulation requires NOIs to include legal name and address of the owner and
operator; facility name and address; type of facility or discharges; and the receiving stream(s). EPA is
proposing to amend 8122.28(b)(2)(ii) to require, in addition:

C type and number of animds at the CAFO

C physicd location, including latitude and longitude of the production area

C acreage avallable for agricultural use of manure and wastewater;

C estimated amount of manure and wastewater to be transferred off-ste

C name and address of any other entity with substantial operationd control of facility

C if anew facility, provide a copy of the draft PNP
C if an exiding facility, the status of the development of the PNP
C if inan areais determined to have vulnerable ground water (karst, sandy soil, shalow

water table, or in ahydrologica landscape region 1 (HLR1), submit ahydrologist’s
satement that the ground water under the production area of the facility is not
hydrologicaly connected to surface water, if the applicant asserts as such

C provide a topographic map as described in 40 CFR 122.21(f)(7), showing any ground
water aguifers and depth to ground water that may be hydrologically connected to
surface water

8122 .21(f) requires the applicant to submit a topographic map extending one mile beyond the
facility's boundary that shows potentia discharge points and surface water bodiesin the area. EPA is
proposing to include a requirement thet the operator dso identify on the topographic map any ground
water aguifers that may be hydrologicaly connected to surface water, as well as the depth to ground
water.

EPA is proposing to require permit authorities to make the NOI and the notification of PNP
development or amendment available to the public and other interested partiesin atimey manner,
updated on a quarterly basis. See proposed 8122.23(j)(2). EPA encourages States to develop and
use Internet-based Sites as a supplemental means to provide ready public accessto CAFO NPDES
generd permits, facility NOIs, and other information.
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EPA will explore ways to adapt the Permit Compliance System, EPA’s nationd wastewater
database, s0 that permit authorities may use it to track CAFO compliance information. This
information might include: NPDES permit number; facility name; facility location; Iatitude and longitude
of the production of area; anima type(s); number of animds; the name and address of the contract
holder (for contract operations); PNP date of adoption or, where a PNP has not yet been devel oped,
the schedule for developing and implementing the PNP, including interim milestones.

EPA is proposing to clarify that CAFOs may obtain permit coverage under agenerd permit.
See proposed 8§122.28(a)(2)(iii), which would expresdy add “concentrated animal feeding operations’
to the list of sourcesthat are digible for generd permits. In fact, CAFOs are dreedy digible for generd
permits under the existing regulations at §122.28(a)(2), both because they are ssorm water point
sources (see subsection (a)(2)(i)) and because they are a category of point sources that involve the
same or subgtantially smilar types of operations, may be more gppropriately controlled under a generd
permit than under individua permits, and otherwise meet the criteria of subsection (8)(2)(ii). Some
stakeholders, however, have questioned whether CAFOs meet these existing criteriafor generd permit
eigibility. Therefore, to remove any such questions among stakeholders, EPA is proposing to expressy
add CAFOsto theligt of sources that are digible for generd permits. In sum, this proposed change
would be for purposes of clarity only; it would effect no substantive change to the regulations.

2. Which CAFOs May Be Subject to Individual Permits?

Although EPA is not proposing to require NPDES individud permitsin particular
circumstances, the Agency is proposing additiona criteriafor when genera permits may be
inappropriate for CAFOs. See proposed 8§122.28(b)(3)(i)(G). Under the existing regulation, the public
may petition the permit authority when it believes that, based on the criteriain section 122.28(b)(3)(i),
that coverage under agenerd permit isinappropriate. Findly, EPA is proposing to require the permit
authority to conduct a public process for determining which criteria, if any, would require a CAFO
owner or operator to apply for an individua permit. See proposed 8122.28(b)(3)()(G). Permit
authorities would be required to conduct this public process and st forth its policy prior to issuing any
generd permit for CAFOs. Permit authorities would have flexibility asto how to conduct this public
process.

Besdes requiring a public process to develop criteriafor requiring individua permits, the
proposed regulation would aso add the following CAFO-specific criteria for when the Director may
require an individua permit: (1) CAFOs located in an environmentaly or ecologicaly senstive areg; (2)
CAFOs with ahistory of operationa or compliance problems; (3) CAFOs that are exceptiondly large
operation as determined by the permit authority; and (4) sgnificantly expanding CAFOs. See
proposed §8122.28(b)(3)(i)(G)(i) -(iv). Any interested member of the public may petition the Director
to require an individua permit for afacility covered by agenera permit. Section 122.28(b)(3).
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EPA bdievesthese criteria on the availability of generd permitsfor CAFOs are desirable
because of keen public interest in participating in the process of issuing permitsto CAFOs. The public
may participate in notice and comment during the development of generd permits, but once issued,
public participation regarding facilities submitting notices of intent islimited. On the other hand, the
public does have access to notice and comment participation with regard to individua permits.

EPA consdered requiring al CAFOs, or dl new CAFOs, to obtain an individud permit, but
consdered this potentialy burdensome to permit authorities. Using general permitsto cover classes of
fecilities by type of operation, by jurisdiction, or by geographic boundary such as awatershed, offers

positive environmental as well as adminidrative benefits.

EPA dso consdered identifying a threshold to establish when exceptiondly large fecilities
would be required to gpply for an individud permit, such as 5,000 AU or 10,000 AU, or by defining
such athreshold as the largest ten percent or 25 percent of CAFOs within each sector. EPA did not
propose this gpproach because, as shown in table 7-9, it was difficult to establish a consistent basis
across sectors for making this determination. While EPA’s cost models assume that 30% of operations
might obtain individua permits, and thus such thresholds are taken into account in the cost andyses for
this proposed regulation, EPA did not believe particular thresholds would be appropriate across all
sectorsor dl sates. EPA isinterested in comments on whether it should establish a size threshold
above which individua permits would be required, recommendations of what the threshold should be,
and data to support such recommendations.

Table 7-9. Potential Definition of “ Exceptionally Large” Facilities

Animal Sector 5,000 AU 10,000 AU Top 10% (E<.) Top 25% (E<t)
Head Head
Equivalent Equivalent Head AU Head AU

Bedf/Heifer 5,000 10,000 11,000 11,000 3,500 3,500
Dairy 3,500 7,000 3,800 5,440 2,170 3,100
Ved 5,000 10,000 1,500 1,500 950 950

Swine 12,500 25,000 9,000 3,600 5,000 2,000
Broiler 500,000 1,000,000 150,000 1,500 110,000 1,100
Layer 500,000 1,000,000 500,000 5,000 180,000 1,800
Turkey 275,000 550,000 100,000 1,820 55,000 1,000

Note: Except for beef, these va ues are interpol ations based on best professond judgement

EPA dso consdered whether operations that significantly expand should be required to regpply
for apermit. Public concern has been expressed as to whether operations that significantly expand
should be required to undergo a public process to determine whether new limits are necessitated by the
expanson. EPA believes, however, that if the generd permit covers operations smilar to the newly
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expanded operation, there would be no basis for requiring an individua permit. In section V111 above,
EPA aso has explained why it would not be appropriate to classfy facilities that expand their
production capacities as new sources. 1f amember of the public believes that the requirements of a
proposed genera permit are not adequate for CAFOs above a certain size, it should raise that issue
when the permit authority proposes the generd permit and request that it be limited to certain Sze
operations. Asis discussed above, the public could aso petition the permit authority if it believesthat a
specific facility should be covered by an individua permit.

Under exigting regulations the permit authority may modify a permit if there are materid and
subgtantia aterations to the permitted facility or activity that occur after the permit isissued and judtify
different permit conditions. 40 C.F.R. 122.62(a)(1). The public would be able to participate in the
permit modification process to incorporate the new standards. 40 C.F.R. 123.5(c).

EPA isinterested in comment on whether the above procedures are adequate to ensure public
participation or whether individua permits should be required for any of the categories of facilities
discussed above. Specificaly, EPA isinterested in comments on whether individua permits should be
required for @) facilities over acertain Sze threshold, b) new facilities; c) fadilities that are Sgnificantly
expanding; d) facilities that have historical compliance problems; or €) operations that are located in
areas with sgnificant environmental concerns.

3. Demonstrating No Potential to Discharge

As described in section VI1.C.2.d above, today’ s proposal would require all CAFO owners or
operators to apply for an NPDES permit, based on a presumption that all CAFOs have a potentia to
discharge pollutants to waters of the U.S. There would, however, be one exception to this requirement:
A CAFO owner or operator would not need to gpply for a permit if it received a determination by the
permit authority that the CAFO does not have a potentid to discharge. It would be the CAFO
owner’s or operator’s burden to ask for a*“no potentia to discharge” determination and to support the
request with appropriate data and information. See proposed §122.23(c) and (€).

The term “no potentid to discharge’” means that there is no potential for any CAFO manure or
wastewaters to be added to waters of the United States from the operation’s production or land
goplication areas, without qudification. For example, if a CAFO land gpplies its manure according to a
permit nutrient plan, it may not claim “no potentid to discharge” status on the basis that it would have
runoff, but any runoff would be exempt as agricultura storm water. CAFOs owners or operators
should not be able to avoid permitting by claiming that they aready meet the land gpplication
requirements that would be in a permit — in this case, the requirement of zero discharge from land
gpplication areas except for runoff from properly applied manure and wastewater (see today’s
proposed effluent limitation guiddines). Moreover, today’ s proposed effluent limitation guidelines
would include not only redtrictions on the rate of land application but dso a set of best management
practices to further protect againgt inadvertent discharges from land gpplied manure and wastewater
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(for example, the requirement for 100 foot setbacks, congderation of timing of gpplication, ec.).
EPA'’ sintention would be to require a permit that imposes both types of requirements unless an
operation has clearly established the absence of a potentid to discharge. A CAFO'sclam that it
dready mests the redtrictions on the rate of land gpplication would not ensure, as a permit would, that
the CAFO has employed and is continuing to employ these additiona management practices.

Instead, EPA proposes to allow “no potentia to discharge” status in order to provide relief
where there truly is no potentia for a CAFO’swastes to reach the waters. Thiswould include, for
example, CAFOs that are far from any water body, or those that have closed cycle systems for
managing their wastes and that do not land gpply their wastes. In particular, EPA bdieves that the act
of land gpplying its manure and wastewater would, in many cases, be enough by itsef to indicate that a
CAFO does have apotentid to discharge. 1t would be very difficult, in generd, for CAFOs that land
aoply their wastes to demondirate that they have no potentid to discharge (athough concelvably such a
showing could be made if the physical features of the Site, including lack of proximity to the waters,
dope, etc. warrant it).

It isonly where thereis no potentid for a CAFO’ s wastes to reach the waters that EPA
believes it is appropriate not to require apermit. Indeed, where a CAFO has demonstrated thet it has
no potentia to discharge, it no longer qualifies as a point source under the Act (see Section 502(14),
which defines * point source” to include conveyances such as CAFOs from which pollutants “are or
may be’ discharged).

Under today’ s proposd, the burden of proof to show that there is no potentia to discharge
would be with the CAFO owner or operator, not the permitting authority. Therewould be a
presumption that the CAFO does have the potentia to discharge unless the CAFO owner or operator
has rebutted this presumption by showing, to the satisfaction of the permit authority, that it does not.

It isnot EPA’sintention to alow abroad interpretation of this provision but, rather, to establish
that “no potentid to discharge’ isto be narrowly interpreted and applied by permit authorities. This
provison isintended to be a high bar that provides an exemption only to those facilities that can
demondtrate to adegree of certainty that they have no potentid to discharge to the waters of the U.S.

Today's proposa would specify that an operation that has had a discharge within the past five
years cannot receive a determination that it has no potentia to discharge. The Agency is not proposing
to specify further the exact conditions that would indicate that afacility has no potentid to discharge.
However, any such demondtration would need to account for al manure generated at the facility,
specifying how the design of the animad confinement areas, storage areas, manure and wastewater
containment areas, and land application areas diminates any possbility of discharge to surface waters
or to groundwater with adirect hydrological connection to surface water. Further, the CAFO operator
must be able to provide assurance that dl CAFO-generated manure and wastewater that is transported
off-dgte are transferred to a recipient that provides for environmentaly gppropriate handling, such as by:
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1) land applying according to proper agricultura practices as defined in this regulation; 2) obtaining an
NPDES permit for discharges resulting from land application; or 3) having other non-land application
USES.

If an owner or operator is able to demongtrate no potentia to discharge at the production areg,
but cannot demonstrate an assurance that manure transported off-site is being appropriately disposed
of, the facility would be required to apply for a zero discharge permit that includes the record keeping
requirements described in section VI1.E. of today’s proposd.

EPA requests comment on whether it should include additiona specific criteriafor determining
whether a CAFO has "no potentid to discharge,” and what those criteria should be. The Agency is
concerned that without more specific criteria, this provison could be subject to abuse. Therefore, EPA
is seeking comment on whether safeguards are necessary to ensure that only those CAFOs which truly
pose no risk to the environment are able to avoid permitting requirements.

The fact that a CAFO owner or operator submits arequest for a determination thet the facility
has no potentid to discharge would not change the deadline to apply for a permit. The CAFO owner or
operator would need to apply for a permit according to the date specified in §122.23(f) unlessiit
receives ano potential to discharge determination before that date. 1t would be ingppropriate, in
EPA’sview, to dlow otherwise —i.e., to postpone the deadline to apply for a permit if the CAFO has
not yet received a determination on its * no potentia to discharge” request. Under that gpproach, even
CAFOs owners or operators who could not make a serious claim of “no potentia to discharge’ could
apply for such adetermination Smply as away of delaying the permitting process, and the process
could in fact be ddayed if permitting authorities are faced with large numbers of such requests. We
recognize that under the approach we are proposing, some CAFOs who really do have no potentia to
discharge will be forced to file a complete permit application if their permitting authority has not ruled on
their request prior to the deadline for the permit application. However, EPA expectsthere to be few
such cases, since we expect relatively few CAFOs to be able to demonstrate no potential to discharge;
and in light of the problems of the aternative approach, EPA’ s proposed approach seems preferable.

It isimportant to recognize that if a CAFO recaeives a“no potentia to discharge’” determination
but subsequently does have a discharge, that operation would be in violation of the Clean Water Act
for discharging without a permit. The “no potentid to discharge’” determination would not identify an
operation as forever anon-point source. To the contrary, there would be no basis for excluding an
operation from the requirements for point sourcesif it meets the criteriafor being a CAFO and has an
actua discharge of pollutants to the waters. The operation, upon discharging, would immediately revert
to status as a point source.
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EPA is requesting comment on whether the Director’s “no potentid to discharge’ determination
should be subject to the same types of administrative procedures that are required for the Director’s
decison to issue or deny apermit. That is, EPA is considering a requirement that, before EPA or the
State could issue afind determination that there is no potentid to discharge, the public would have the
formd right to comment on, and EPA would have the opportunity to object to (in authorized States),
the Director’ s draft determination. These procedures may be appropriate, for example, in light of
anticipated public interest in the Director’ s determination. Alternatively, EPA requests comment on not
requiring the Director to follow these procedures for public and EPA input into the Director’ s decision.
EPA could conclude that the types of procedures that apply to permitting decisions are not appropriate
here (snce the “no potentia to discharge” determination is neither the issuance nor denia of a permit),
but that the environment is sufficiently protected by the fact that any actud discharge from ether the
production or land application areas would be a violation of the Clean Water Act. Under this latter
interpretation, EPA would not itself follow the types of procedures that gpply to permit decisons (such
as providing the public with the forma opportunity to submit public comments on the Director’ s draft
decison) and would not require States to follow those procedures, however, States could make those
procedures available if they chose, since they would be more stringent than the procedures required by
EPA. EPA regquests comment on which of these two dternative approaches to adopt in the find rule.

It should be noted that under the three-tier proposal, in some cases owners of operationsin the
middle tier (300 AU to 1,000 AU) would not need to demongtrate “no potentia to discharge’ to avoid
apermit because they would not be defined as CAFOs in thefirgt ingance. That is, if they do not meet
any of the conditions under that regulatory option for being defined as a CAFO (insufficient storage and
containment to prevent discharge, production arealocated within 100 feet of waters, evidence of
discharge in the last five years, land applying without a PNP, or transporting manure to an off-gte
recipient without appropriate certification) then they would not be subject to permitting as CAFOs.
(They could, however, gill be subject to NPDES permitting as other, non-CAFO types of point
sources, as discussed e sewherein this preamble.)

4, NPDES Permit Application Form 2B

EPA is proposing to amend the NPDES permit gpplication form 2B for CAFOs and Aquatic
Anima Production Facilitiesin order to reflect the revisonsincluded in today’ s proposed rulemaking,
and in order to facilitate consderation of the permit gpplication. EPA is proposing to require gpplicants
for individud CAFO permits to submit the following information:

C acreage available for agriculturd use of manure and wastewater;
C estimated amount of manure and wastewater to be transferred off-site
C name and address of any person or entity that owns animas to be raised at the facility,

directs the ectivity of persons working at the CAFO, specifies how the animas are
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grown, fed, or medicated; or otherwise exercises control over the operations of the
facility, in other words, that may exercise subgtantia operationa control.

C provide a copy of the draft PNP.

C whether buffers, setbacks or conservation tillage are implemented to protect water
qudity.

C on the topographic map required by Form 1, identify latitude and longitude of the
production area, and identify depth to ground water that may be hydrologicaly
connected to surface water, if any

See proposed §122.21(i)(1).

The existing Form 2B currently only requires: whether the gpplication is for a proposed or
exiding facility; type and number of animasin confinement (open confinement or housed under roaf);
number of acres for confinement feeding; if there is open confinement, whether a runoff diverson and
control system has been congtructed and, if so, indicate whether the design basisisfor a 10-year, 24-
hour storm, a 25-year, 24-hour storm, or other, including inches, number of acres contributing to
drainage; design safety factor; name and officid title, phone number, and Sgnature. In addition,
8122.21(f) of the current NPDES regulation requires applicants to submit a topographic map extending
one mile beyond the facility's boundary that shows discharge points and surface water bodies in the
area

EPA is proposing to update form 2B and requests comment on what information should be
required of applicants for individua permits.
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It is anticipated that as a result of the requirement that al CAFOs have a duty to agpply, there will bea
large number of CAFOs applying for NPDES permits. Some of these operations represent a greater
risk to water quaity than others. In order for the permit writer to prioritize NPDES permit writing
activities based on the risk to water qudity, Section G is being proposed to add to Form 2B asa
screening mechanism. Those facilities without buffers, setbacks, or conservation tillage potentidly pose
agreater risk to water qudity; therefore the permit writer could use this information to develop and
issue NPDES permits to these facilities on an expedited basis.

VIIlI. What Changesto the Feedlot Effluent Limitations Guidelines Are Being Proposed?

A. Expedited Guiddines Approach

EPA has devel oped today’ s proposed regulation using an expedited rulemaking process which
relies on communication between EPA, the regulated community, and other stakeholders, rather than
forma data and information gathering mechanisms. At various stages of information gathering, USDA
personnel, representatives of industry and the nationa trade associations, university researchers,
Agricultura Extenson agencies, States, and various EPA offices and other stakeholders have presented
their idess, identified advantages and disadvantages to various approaches, and discussed thelr
preferred options.

EPA encourages full public participation in commenting on these proposas.
B. Changesto Effluent Guidelines Applicability
1. Who is Regulated by the Effluent Guidelines?

The exigting effluent guidelines regulations for feedlots apply to operations with 1,000 AU and
greater. EPA is proposing to establish effluent guiddines requirements for the bedf, dairy, swine,
chicken and turkey subcategories that would gpply to any operations in these subcategories that are
defined as a CAFO under either the two-tier or three-tier structure. Also asdiscussed in detall in
Section VI11.B.3, EPA isdso requesting comment on an option under which te effluent guidelines
proposed today would not be applicable to facilities under 1,000 AU. Under this approach, AFOs
below this threshold would be permitted based on an dternate set of effluent guidelines, or the best
professond judgment of the permit writer. After evauating public comments EPA may decideto
congder thisoption. At that time EPA would develop and make available for comment an andysis of
why it is gppropriate to promulgete different effluent guidelines requirements or no effluent guiddines for
CAFOs that have between 300 and 1,000 AU as compared to the effluent guidelines for operations
with greater than 1,000 AU.
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