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1.

The General Provisions elimnate the repetition of general
information and requirenents within national em ssion standards
for hazardous air pollutants (NESHAP) to be established
subsequent to the Clean Air Act Amendnents of 1990. Under
section 112 of the Clean Air Act as anmended, the EPA is

aut horized to promnul gate national standards to control

em ssions of hazardous air pollutants from categories of
stationary sources of these pollutants. The General

Provi sions, located in subpart A of part 63 of title 40 of the
Code of Federal Regul ations, codify procedures and criteria to
i mpl ement NESHAP for source categories.

Copies of this docunment have been sent to the foll ow ng Federal
Departnments: Labor, Health and Human Servi ces, Defense,
Transportation, Agriculture, Commerce, Interior, and Energy;

t he Nati onal Science Foundation; the Council on Environnmental
Quality; menbers of the State and Territorial Air Pollution
Program Adm ni strators; the Association of Local Air Pollution
Control Officials; EPA Regional Adm nistrators; and other
interested parties.

For additional information on the General Provisions contact:

Ms. Shirley Tabler

St andar ds Devel opnent Branch (MD- 13)
U.S. Environnental Protection Agency
Research Triangle Park, NC 27711
Tel ephone: (919) 541-5256

Copi es of this docunent nmay be obtained from

Nat i onal Technical Information Services



5285 Port Royal Road

Springfield, VA 22161

Tel ephone: (703) 487-4650
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LI ST OF ABBREVI ATI ONS AND ACRONYMS

Act Clean Air Act, as anmended in 1990

BACT Best avail abl e control technol ogy

BI D Background | nformati on Docunent

CFR Code of Federal Regul ations
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pol | ut ant ('s)

NSPS New source performance standard(s)
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1.0 SUMMARY OF CHANGES SI NCE PROPOSAL

The General Provisions, located in subpart A of
40 CFR part 63, codify procedures and criteria to inplenment
standards for em ssions of hazardous air pollutants from
stationary sources under section 112 of the Clean Air Act, as
anmended in 1990 (the Act). The provisions include admnistrative
procedures related to applicability determ nations (including new
versus existing and area versus major sources), conpliance
ext ensi ons, and requests to use alternative nmeans of conpliance.
In addition, general requirenments related to conpliance-rel ated
activities outline the responsibilities of owners and operators to
conply with rel evant em ssion standards and ot her requirenents.
The conpliance-rel ated provisions include requirements for
conpl i ance dates, operation and mai ntenance requirenents, nethods
for determ ning conpliance with standards, procedures for
performance testing and nonitoring, and reporting and
recordkeeping requirenments. Finally, the EPA is promul gating
amendnments to the General Provisions for parts 60 and 61 to
address new statutory requirenents and, where appropriate, to nake
portions of these existing regulations consistent with the part 63
CGeneral Provisions.

The General Provisions for part 63 were proposed in the
Federal Register on August 11, 1993 (58 FR 42760). The public
comment period was August 11, 1993 to Cctober 12, 1993. Seventy-

one (71) coment letters were received on the proposal. The final




rule is scheduled to be published in the Federal Register in March
1994.
In response to coments received on the proposed Genera

Provi si ons, numerous changes were made from proposal in the fina
rule. A significant nunber of these are clarifying changes,

desi gned to make the Agency's intent clearer as requested by
commenters. |In addition, many changes have been made in the final
rul e wherever reasonable to reduce the paperwork burden on sources
af fected by part 63 NESHAP and on State agencies that wll

i mpl enrent part 63 standards once they have been del egated the
authority to do so.

Subst antive changes made since proposal having a broad inpact
on the regulated comunity that will be subject to the CGeneral
Provi sions are summarized in this section. These, and other
substantive changes nmade since proposal, are described in nore
detail in section 2.0 of this docunent. Coments not addressed in
this docunent are addressed in the preanmble to the final rule.

Definitions. Several definitions have been clarified as a

result of public coments. For exanple, the definition of
"affected source" has been revised to clarify that sources
regul at ed under part 60 or part 61 are not affected sources under
part 63. The EPA revised the definition of "existing source" to
be consistent with other definitions in the General Provisions.
The definition of "fugitive em ssions” was revised to clarify that
fugitive em ssions are to be considered in determ ning a source's
status as major or area. The definition of "construction"” was
revised to clarify that the "affected source"” is as defined in
part 63 is the subject of the requirenents in the Genera

Provi sions for newly constructed sources. The EPA al so revised

the definition of "reconstruction" and the ensuing requirenents
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for a reconstructed source to clarify their applicability. The
definition of "federally enforceable” was revised to clarify the
role of citizen suits in enforcing the provisions of the Act and
to clarify that requirenments that are otherw se enforceabl e under
ot her statutes adm nistered by the EPA may be recogni zed for the
pur poses of the Act. The term "capital expenditure” has been
deleted fromthe final rule, because it is not necessary to define
the termin the General Provisions.

Timng Provisions. Many comments were received on the timng

and content of notifications and other reports required by the
CGeneral Provisions, and on recordkeeping requirements. Conmments
fromowners or operators of facilities potentially subject to part
63 standards (and the General Provisions) generally argued for
nore tinme to prepare submttals than allowed in the proposed rule
and for a reduction in the ampunt of information that nust be
submtted or recorded. State and |ocal agencies that will be

i npl ementing the rule expressed concern about the timng and
volume of information that would be submtted to themand their
ability to respond to these submttals. These agencies al so
requested flexibility in inplementing requirenents of the General
Provi si ons.

Si gni ficant changes were made in the rule from proposal to
promul gation in response to these comments. These changes
significantly reduce the burden on owners and operators but also
recogni ze the need of enforcenent agencies to have tinely and
adequate information to assess conpliance with em ssi on standards
and other requirenments established under section 112 of the Act.
These significant changes are di scussed bel ow.

Initial Notification. Under 8 63.9(b) of the General

Provi sions, when a relevant part 63 standard is pronul gated for a
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source category, owners or operators of sources that are subject
to the standard nmust submt a notification. |In the final rule,
the tinme period allowed for subm ssion of the initial notification
has been extended from 45 days to 120 days. Also, the information
required to be submtted with the initial notification has been
greatly reduced.

Requests for Conpliance Extensions. Changes were made from

proposal to 8§ 63.6(i), that deals with conpliance extension
requests, to increase the allowable tinme for Agency review and for
owners or operators to provide additional information. The EPA
has al so added provisions to the final rule establishing
procedures for a source to request a conpliance extension if that
source has installed best available control technol ogy (BACT) or
technol ogy to neet a | owest achi evable em ssion rate (LAER)

Excess Em ssion Reports. A mmjor change was made in the

recordkeeping and reporting requirenments concerning the need for,
and frequency of, quarterly excess em ssions reports. 1In the
proposed rule, if continuous nonitoring system's) (CMS) data were
used for direct conpliance determ nations, a quarterly report on
excess en ssions or exceedances was required in 8 63.10(e)(3),
even if there were no occurrences of excess em ssions or
exceedances ("negative reporting”). 1In the final rule, as long as
there are no occurrences of excess em ssions or exceedances,

sem annual reporting is sufficient. The procedures for an
affected source to reduce the frequency of required reports are
clarified.

Per f ormance Tests and Perfornmance Eval uati ons. Per f or mance

test deadlines specified under § 63.7(a)(2) were extended from
120 days to 180 days after conpliance dates. Simlarly, the

8 63.7(b) requirenent to provide notice of the date of the
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performance test was reduced from 75 days to 60 days before the
test. CObservation of the test by the EPA is intended to be
optional, and this section was revised to clarify this point. A
simlar change was made to 8§ 63.8(e)(2), notice of performance
eval uation (for CMS), to allow a 60-day notification period rather
than a 75-day period. Also, 8§ 63.7(g) was revised to allow
sources 60 days, instead of 45 days, to submt the required
performance test results to the enforcing agency.

A maj or conmment related to performance tests concerned the
proposed requi rement that sources submt site-specific performance
test plans to the Adm nistrator for review and approval before a
requi red performance test is conducted. This requirenent has been
changed in the final rule such that the test plan nmust be
devel oped and nmade available for review, but it does not need to
be submtted for approval prior to a required performance test
unless it is requested by the EPA or del egated State agency. A
sim |l ar change has been nade in the final rule regarding the
devel opnent and submttal of site-specific performance eval uati on
test plans under § 63.8(d).

Some commenters expressed confusion regarding the distinction
bet ween performance tests and performance eval uati ons, and the EPA
has added definitions of "performance test" and "performance
evaluation” to the final rule to elimnate this confusion. |In
addi tion, the Agency has defined the phrase "representative
performance” in the final rule for the purpose of clarifying the
conditions for conducting performance tests.

Finally, the EPA clarified the situation when a final
standard is nore stringent than a proposed standard and when a
source would be allowed to (1) conduct an initial perfornmance test

to denonstrate conpliance with the proposed standard and a second
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test to denonstrate conpliance with the final standard or
(2) conduct an initial performance test to denonstrate conpliance
with the final standard

Startup, Shutdown, and Ml function Pl an. Comment er s

generally objected to the | evel of detail they perceived as
required in the startup, shutdown, and mal function plan
[§ 63.6(e)]. The intent and purpose of the plan is expl ained
further in section IV.F.1. of the preanble to the final rule and
clarifying changes have been nade in the rule. Specifically, the
rul e has been revised to delete the requirenment for "step-by-step”
procedures. Numerous comments were received relating to the
timng and circunstances of reports of deviations froma source's
plans. In response to the commenters' concerns, the EPA has
revised the rule to require reporting of actions that are "not
consistent” (rather than "not conpletely consistent”) with the
pl an. The Agency al so has increased the tinme period for sources
to provide "imediate" reports of these actions to 2 working days
from 24 hours. The followup report is required within 7 days.

Ot her Changes to Reporting and Recordkeeping Requirenents.

The final rule includes provisions for EPA Regional Ofices to

wai ve the duplicate submttal of notifications and reports. Al so,
the requirements relating to negotiated schedules, (i.e., "nutual
agreenment provisions") were revised from proposal to nore clearly
reflect inplenmenting agencies' prerogatives to conply with the
schedul es outlined in the General Provisions. Finally, a
recordkeepi ng requi rement has been added [in § 63.10(b)(3)] for
owners and operators of area sources to naintain a record of the
determ nation of their area source status, when this determ nation
is necessary to denonstrate that a rel evant standard for major

sources i s not applicable.
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There were al so significant changes in other areas of the

rule fromproposal. These are sumuarized bel ow
Monitoring. Several comments concerned the rel evance and

applicability of the part 63 nonitoring provisions to rel ated
nmoni tori ng provi sions contained in other parts (e.g., parts 60,
61, 64, and 70) as well as the relationship between nonitoring
provisions in the General Provisions and those in other subparts
of part 63. The EPA has provided additional clarification and

made changes to specific provisions as a result of these coments.

Repair Period for CMS. The Agency al so received many

comments on the proposed 7-day repair period for CMS. After

consi deration of these coments, the EPA revised 8 63.8(c)(1) of
the rule to distinguish between routine and nonroutine CMS

mal functions. The final rule requires the i mmedi ate repair of
"routine"” CMS failures. In addition, the owner or operator wll
be required to identify these routine malfunctions in the source's
startup, shutdown, and mal function plan. Nonroutine failures of
the CMS nust be reported and repaired within 2 weeks unl ess
circunst ances beyond the owner or operator's control prevent the
tinmely repair or replacement of the CMS.

Construction and Reconstruction. Many comrents were received

regardi ng the procedures for construction and reconstruction, and
several changes were made to the rule in response to these
comments. At the request of State and | ocal agencies, the EPA has
del eted the requirenent in 8 63.5(c) that they be conpelled to
prereview construction or reconstruction plans. The Agency al so
revised the definition of reconstruction to clarify its
applicability and the ensuing requirements for a reconstructed

source. The Agency received several coments regarding



reconstruction determ nations, especially where a source has
installed control devices to neet em ssion standards for existing
sources. In response, the Agency has explained its policy on
these issues and clarified that it is generally not the Agency's
intent to penalize sources who make changes to conply with a

rel evant standard for existing sources by subjecting themto new
source maxi mum achi evabl e control technol ogy (MACT) requirenents.

Applicability. The rule has been revised in several places

to clarify the applicability of the General Provisions. Revisions
were made to 8 63.1 of the rule that clarify that a source that is
subj ect to any part 63 standard or requirenment is also subject to
the requirenents of the General Provisions. Provisions have been
added to address two situations related to major and area source
determ nations. As noted earlier, the Agency added a
recordkeeping requirenent in the final rule, to require that
sources who determ ne they are not subject to a relevant standard
keep a record of their applicability determ nation. The EPA al so
added provisions in the final rule to address conpliance dates for
area sources that increase their em ssions (or potential to emt)
such that they beconme nmj or sources.

Separate Rul emaking on Potential to Emit. Under section 112

of the Act, the determ nation of whether a facility is a nmgjor
source or an area source is made on the basis of the facility's
potential to emt hazardous air pollutants (HAP), considering
controls. Substantive issues were raised by commenters on
mechani sms avail abl e for establishing the Federal enforceability
of limtations and the tinmefranme avail able for establishing
Federal enforceability that went beyond the scope of issues
addressed in the August 11, 1993 proposed rul enaking for the

CGeneral Provisions. The EPA is proposing a separate rulemaking to
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address these comments. This separate rulemaking is described in

more detail in section 2.1.4 of this docunent.
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2.0 SUMVARY OF PUBLI C COMVENTS

Seventy-one letters commenting on the proposed General
Provi sions were received. A list of comenters, their
affiliations, and the EPA docket nunmber assigned to their
correspondence is given in Table 2-1. No one requested to speak
at a public hearing; thus, none was held. Summaries of those
comments and the EPA' s responses that were not discussed in the
pronmul gati on preanble are presented in the foll ow ng sections.
2.1 APPLICABILITY
2.1.1 Enabling Materials

Coment: The EPA should provide a matrix or other readily

accessi bl e conpliance guide so that affected sources, particularly
smal | er conpani es can understand their obligations with regard to
t he General Provisions and particular relevant em ssion standards.
Response: The Agency agrees that effective inplenentation of
the part 63 General Provisions requires the devel opnent and
distribution of materials that will enable affected sources, State
agenci es, and others to understand and use the detail ed
requi rements contained in the General Provisions. The Agency
intends to devel op such materials for distribution after
promul gation of the final General Provisions rule. |In addition,
this pronul gati on background informati on docunent (BID) contains
useful summary information, such as in Appendix A on tinelines for
the i nplenmentation of activities required by the General
Provi sions. Also, the Agency plans to include a summary of the

requirenments in the General Provisions that are applicable to a
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particul ar source category in each em ssion standard that is

pronmul gat ed under part 63.



TABLE 2-1.

LI ST OF COVMMENTERS ON PROPOSED GENERAL PROVI SI ONS

FOR 40 CFR PART 63 AND PROPOSED AMENDMENTS TO GENERAL
PROVI SI ONS FOR 40 CFR PARTS 60 AND 61

Docket item nunber? Commenter and affiliation

| V-D-1 M. Bryce Harthoorn
Deere and Conpany
John Deere Road
Moline, Illinois 61265-8098

| V-D- 2 M. Leonard D. Verrell
Al r Quality Managenent Section
Dept. of Envir. Conservation
410 W I I oughby Ave., Suite 105
Juneau, Al aska 99801-1795

| V-D- 3 M. Jonat hon H. Bl oonberg
Oppenhei ner Wol ff & Donnel |y
First Bank Bldg., Suite 1700
St. Paul, M nnesota 55101

| V-D-4 M. Richard C. Phel ps
East man Chem cal Conpany
Post Office Box 1993, FANB-4
Ki ngsport, Tennessee 37662

| V-D-5 Ms. Diane E. Strayer
Borden Packagi ng and | ndustri al
Product s
Post Office Box 3626
Bel | evue, Washi ngton 98009

| V-D- 6 M. B.L. Taranto

Exxon Chem cal Anericas
Post Office Box 3272
Houst on, Texas 77253-3272
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TABLE 2-1.

(conti nued)

Docket item nunber?2

Commenter and affiliation

| V-D-7

| V-D-8

| V-D-9

| V-D- 10

| V-D-11

| V-D-12

| V-D-13

Ms. Beverly Hartsock
Ofice of Air Quality
Texas Natural Resource
Conservati on Comi ssi on
Post Office Box 13087
Austin, Texas 78711-3087

M. Robert D. Fletcher
California Air Resources Board
2020 L Street

Post Office Box 2815

Sacramento, California 95812

M. Philip T. Cavanaugh

The Chevron Conpani es

1401 Eye St., NW Suite 1200
Washi ngton, D.C. 20005

M. Sarosh J.H Manekshaw
Pennzoi |l Conpany
Pennzoil Pl ace,
Houst on, Texas

P. O. Box 2967
77252- 2967

M. R T. Richards
Texaco, | ncorporated
Post OfFfice Box 509
Beacon, New York 12508

M. Thomas A. Kovacic
Dow Cor ni ng Cor poration
M dl and, M chigan 48686-0995

Ms. Nancy A. W deboer

Sun Conpany, | ncorporated
Ten Penn Center

1801 Market Street

Phi | adel phia, PA 19103-1699




TABLE 2-1.

(conti nued)

Docket item nunber?2

Commenter and affiliation

| V-D-14

| V-D- 15

| V-D- 16

| V-D-17

| V-D- 18

| V-D- 19

| V- D- 20

Ms. Melanie S. Kelley

Total Petroleum Incorporated
Total Tower, 9000 19th St.
Denver, Col orado 80202-2523

M. Charles D. Malloch
Monsant o Conpany

800 North Lindbergh Boul evard
St. Louis, Mssouri 63167

M. John A. Dege

E.l. du Pont de Nenmpurs and
Conpany, | ncorporated

Chest nut Run Pl aza

Post OfFfice Box 80721

W | m ngton, DE 19880-0721

M. Samuel A. Bl eicher

Ml es & Stockbridge

Met ropol i tan Square

1450 G St., NW Suite 445
Washi ngton, D.C. 20005

M. WIliam J. Hol zhauer
Ni agara Mohawk Power Corp
300 Erie Boul evard West
Syracuse, New York 13202

Ms. Desi M Chari

Saf et y- Kl een Cor poration
1000 North Randall Road
Elgin, Illinois 60123-7857

M. Robert W Schenker

General Electric Conpany

3135 Easton Turnpi ke
Fairfield, Connecticut 06431



TABLE 2-1.

(conti nued)

Docket item nunber?2

Commenter and affiliation

| V-D- 21

M. J.E. Cooper

Al l'i ed- Signal Incorporated
Post Office Box 1139
Morristown, NJ 07962-1139

| V-D- 22

| V-D- 23

| V- D- 24

| V- D- 25

| V- D- 26

| V-D- 27

M. John E. Schm dt
FMC Cor poration

1735 Market Street

Phi | adel phia, PA 19103

M. Ronald W Skinner
Air Products & Chem cals, Inc.

M. Frank P. Collis
Ccci dental Chem cal
Corp. Environnental Affairs
Cccidental Chem cal Center
360 Rai nbow Bl vd. South
P.O. Box 728
Ni agara Falls,

Cor p.

NY 14302-0728

M. David Bradshaw

Rockwel | I nternational Corp.
2000 North Menorial Drive
Post Office Box 582808

Tul sa, Okl ahoma 74158

M. WIlliamH Lew s

Mor gan, Lewi s and Bocki us
1800 M Street, North West
Washi ngton, D.C. 20036

M. Richard Carroll
Phillips Petrol eum Conpany
Bartl esville, Cklahoma 74004
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TABLE 2-1.

(conti nued)

Docket item nunber?2

Commenter and affiliation

| V- D- 28

| V- D- 29

M. Joseph R WIIlians
State of Washi ngton
Dept. of Ecol ogy

P. 0. Box 47600

O ynmpi a, Washi ngton 98504- 7600

Ms. Elsie L. Minsel
Department of the Navy
Washi ngton, D.C. 20360-5000

| V- D- 30

| V- D- 31

| V- D- 32

| V- D- 33

| V-D- 34

M. Gary D. Mers

The Fertilizer Institute

501 Second Street, North East
Washi ngton, D.C. 20002

Dr. Norbert Dee

Nat . Petrol eum Refiners Assoc.
1899 L St., NW Suite 1000
Washi ngton, D.C. 20036

M. David E. Davis

Vul can Chem cal s

Post Office Box 530390

Bi rm ngham AL 35253-0390

M. George S. Dibble

CO Assoc. of Comrerce &
| ndustry

1776 Lincoln St.,
Denver, Col orado

Suite 1200
80203-1029

M. Duane W Marshal l

Uni on Canp Corporation
Post Office Box 1391
Savannah, Georgia 31402



TABLE 2-1.

(conti nued)

Docket item nunber?2

Commenter and affiliation

| V- D- 35

| V- D- 36

| V- D- 37

M. Robert P. Strieter

The Coalition for Clean Air
| mpl enent ati on

607 14th St., NW Suite 800
Washi ngton, D.C. 2005-2011

M. David W Gust af son
The Dow Chem cal Conpany
2030 Dow Cent er

M dl and, M chigan 48674

Ms. Leslie S. Ritts
Chadbour ne and Par ke

1101 Vernont Avenue, NW
Washi ngton, D.C. 20005-3521

| V- D- 38

| V- D- 39

| V- D- 40

M. B. Kent Burton

I ntegrated Waste Serv.
Two Lafayette Centre
1133 21st St., NW Suite 205
Washi ngton, D.C. 20036

Assoc.

Ms. Shannon S. Broone
Swi dler and Berlin

3000 K St., NW Suite 300
Washi ngton, D.C. 20007

Ms. Sherry L. Edwards
Synt heti c Organi c Chem cal
Manuf acturers Assoc., |nc.
1330 Connecticut Ave., NW
Suite 300
Washi ngt on,

D.C. 20036-1791
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TABLE 2-1.

(conti nued)

Docket item nunber?2

Commenter and affiliation

| V-D- 41

| V-D-42

| V-D- 43

| V-D- 43

Ms. Margaret L. Cl aiborne
Hunton and W Il i ans

2000 Pennsyl vania Ave., NW
Suite 9000
Washi ngt on,

D.C. 20006

M. David E. Menotti
Per ki ns Coi e
607 14th St., NW

Washi ngton, D.C. 20005-2011

M. Donald Theiler

State and Territorial Air
Pol | uti on Program Adm n.
444 North Capitol St., NW
Washi ngton, D.C. 20001

M. Robert Col by

Associ ation of Local Air

Pol lution Control Officials
444 North Capitol St., NW
Washi ngton, D.C. 20001

| V-D- 44

| V- D- 45

Koch Refining Conpany
Post Office Box 2608

Corpus Christi, Texas 78403

M. David Driesen

Nat ur al Resources Defense
Counci |

1350 New York Ave., NW
Suite 300
Washi ngt on,

D.C. 20005
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TABLE 2-1.

(conti nued)

Docket item nunber?2

Commenter and affiliation

| V- D- 45

| V-D- 46

| V-D- 47

| V- D- 48

| V- D- 49

M. Ronald Wite

Ameri can Lung Associ ation
1726 M St., NW Suite 902
Washi ngton, D.C. 20036

M. ML. Millins

Chem cal Manufacturers
Associ ati on

2501 M Street, North West
Washi ngton, D.C. 20037

Ms. Dorothy P. Bowers
Merck and Conpany, Inc.
One Merck Drive
Post Office Box 100,
Whi t ehouse Stati on,
0100

FTA-105
NJ 08889-

M. J.C. Hovious

Uni on Car bi de Cor poration
Heal th, Safety, & Environnment
39 Add Ridgebury Road
Danbury, CT 06817-0001
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2.1.2 Definitions of Source
Many comrenters submtted conments regarding the definitions

of "major source,"” "area source," "affected source,” and the

rel ati onshi ps anong them The EPA has di scussed these issues in
detail in the preanble to this final rule. Mre specific conmments
not discussed in the preanble are addressed bel ow.

Comment: The commenter believes that the definition of
"af fected source” should specify that sources regul ated under part
61 are not affected sources for the purposes of part 63. This
comment er suggests specific revisions to the proposed definition
such that an affected source would be a source regul ated by a
rel evant standard established pursuant to part 63 and section 112
of the Act as anended on Novenber 15, 1990.

Response: The "Act" referred to in the definition of
"affected source" is defined as being the Clean Air Act as anended
on Novenmber 15, 1990. The EPA has al so revised the definition of
"af fected source"” to indicate that sources regul ated under part 60
or part 61 are not affected sources for the purposes of part 63.

Comment: Several commenters comrented on the definition of
"existing source,"” stating that as proposed it is inconsistent
with other definitions in the proposal and the Clean Air Act. One
commenter stated specifically that the definition should be the
sane as that in part 61, and two commenters suggested that the

phrase "or a reconstructed source" be renoved.

Response: The EPA has revised the definition of "existing
source,"” to be consistent with other definitions in the General
Provi sions, by deleting the words "or a reconstructed source."

The definition of existing source in part 61 refers to any
"stationary source" that is not a new source. Because part 63 is

concerned with the regulation of "affected" sources, the
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definition in the General Provisions refers to any "affected
source" that is not a new source. ("Affected source" is defined
in the General Provisions in ternms of the stationary source, the
group of stationary sources, or the portion of a stationary source
that is regul ated pursuant to section 112.) The EPA believes that
this definition for "existing source" is appropriate.

Comrent: The commenter states that em ssions from any oi
and gas exploration and production well with its associ at ed
equi pmrent shoul d not be aggregated with em ssions fromsinlar
units for major source determ nations. The conmenter believes
that this statenment should be included in the General Provisions
definition of "major source,” reflecting provisions under
section 112(n)(4) of the Act. The comenter is also concerned
t hat case-by-case determ nations of "contiguous or adjacent
property" be made consistently.

Response: The EPA believes that source category-specific
provi sions such as those in section 112(n)(4) addressing the
treatment of oil and gas exploration and production wells are nore
appropriately addressed in individual MACT standards, which may
override or supplenent the General Provisions as necessary to
properly regulate the source category in question. Further, the
EPA intends to nmake case-by-case determ nations of "contiguous or
adj acent property” in a consistent manner.

Comrent: One commenter expressed concern that the definition
of "stationary source" was restricted to |isted categories of
sources. The commenter believes that this provision should not be
applied to section 112(g) of the Act, as the intent of section
112(g) is to consider all major sources of HAP, regardl ess of
whet her the EPA has |isted the category.

Response: The proposed definition of "stationary source”
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does restrict stationary sources, for the purposes of part 63, to
those |isted sources. Because regulations inplenenting

section 112(g) have not yet been finalized, and the issue of

whet her they will apply to all HAP-em tting major sources or only
to major sources in those categories of sources that are listed
pursuant to section 112(c) has not yet been decided, the EPA
agrees that it is inappropriate to restrict the definition of
"stationary source" to listed categories. Therefore, the second
sentence in the proposed definition of "stationary source" has
been deleted in the final rule.

Coment: One commenter requested that the distinction
bet ween stationary source and major source be clarified in the
final General Provisions. The comenter believes that the
definition of stationary source should be narrow, and the
definition of major source should be "appropriately
conpr ehensi ve. "

Response: The definitions of "stationary source" and "major
source” in the General Provisions reflect the |anguage of the
statute. Section 112(a)(3) directs that stationary source shal
have the same neani ng as under section 111(a). Section 111(a)
defines a stationary source as "any building, structure, facility,
or installation which enmits or may emt any air pollutant.” This
non-specific definition allows the EPA flexibility in designating,
for each standard set for a source category, the appropriate units
or conbination of units that are subject to em ssion limts. This
designation is made, for part 63 standards, through the selection
of one or nore "affected sources.” Wether, for a particul ar
standard, the definition of affected source is narrow (i.e.,
enconpassi ng few en ssion points) or broad will be determn ned at

the time that the standard is devel oped (and will be discussed in
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the Federal Register notice of proposed rul emaking for the

standard). The CGeneral Provisions nerely establish the framework
wi thin which source category-specific standards will be devel oped
and are not the place to address the issue of how narrow or broad
the definition of affected source should be for a particular

st andar d.

The definition of "mmjor source” in the statute [section
112(a)(1)] is nore specific, referring to "...any stationary
source, or group of stationary sources located within a contiguous
area and under common control that emts or has the potential to
em t, considering controls" hazardous air pollutants exceeding
certain threshold ambunts. The EPA views this statutory
definition (also adopted in the CGeneral Provisions) as
conprehensive, including all HAP eni ssion points that are | ocated
at a plant site. A mpjor source will enconpass one or nore
stationary sources. Due to the flexibility inherent in the
statutory definition of stationary source, it is nore appropriate
that the specific distinction between stationary source and maj or
source be addressed within the context of each source category-
specific rulemaking rather than in the General Provisions.

Comment: A commenter wonders if, based on the definitions of

"new source" and "affected source,” the addition of a piece of
HAP-em tting equi pment at a subject stationary source renders the
addi ti on subject to new source MACT.

Response: The addition of a piece of HAP-em tting equi pment
woul d render the addition subject to new source MACT if a MACT
standard is in effect, construction comrenced on the addition
after the proposal date of the standard, and the equi pnent that
constitutes the addition is defined as the affected source under

t hat MACT st andard.



Al so, the addition of HAP-em tting equi pment could render a
source subject to new source MACT if the addition served to
reconstruct the subject source. This situation could arise either
before or after the pronul gation of an applicable MACT standard.
Before the MACT standard is promul gated, if the addition
constitutes reconstruction of a major source it will be subject to
new source MACT. After the MACT standard is promulgated, if the
addition constitutes reconstruction of the affected source, as
defined in the MACT standard, then new source MACT will apply.

Coment: The commenter believes that the General Provisions
shoul d prohi bit changes in the definition of source that would
have the effect of expanding the source category. The commenter
is specifically concerned about a source becom ng subject to a
final MACT standard when it was not subject to the proposed
standard. The commenter al so suggests that the definition of
source in individual MACT standards should not be left until the
proposal of the standard. |Instead, a separate advance notice
shoul d be made available to the public, in order to ensure
adequate public involvenent before the process has proceeded too
far.

Response: Consistent with the approach of using the
nonspecific term"affected source,” the EPA believes it is
i nappropriate for the General Provisions rule to restrict the
definition of the affected source that may be devel oped for the
pur poses of regulation by a particular standard established under
part 63. The scope of any particular source category that will be
regul at ed under part 63 will be defined when individual
regul ati ons are devel oped that cover that source category. This
ensures that individual definitions of affected source wll

reflect variations anong industries and that they will be
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meani ngful to the regul ated source categories. The EPA intends to
include representatives fromaffected industries in the standards
devel opnent process before proposal of a NESHAP in order to define
the "source" to be regulated by that standard.

Comment: A commenter disagrees with the General Provisions

approach to defining "major source" because it will be too costly,
and the em ssions reductions achieved will be proportionally
m nimal. Specifically, the commenter states that it is

unreasonable to require all sources at a major facility to conply
with major source MACT, when sonme of these sources have em ssions
bel ow t he maj or source cutoff |evels. The commenter suggests that
maj or source MACT only be applied to sources that exceed the nmajor
source cutoff.

Two ot her comenters were also concerned with the manner in
which multiple MACT categories at a single facility will be
addressed by the General Provisions. Specifically, the comenters
wondered if being a major source for one MACT category wll inpose
MACT on ot her processes with m nor (area source |level) em ssions.
Thus, the commenters believe that the General Provisions should
speci fy whether a source will need to exceed the HAP threshold for
each MACT category, or whether exceeding the threshold for one
category automatically nmakes every other |isted category at that
facility subject to MACT standards.

Response: The EPA believes that Congress intended that al
portions of a major source be subject to MACT regardl ess of how
many sources the facility is divided into. Senator Durenburger's
statenment at passage of the final Bill in the Senate illustrates
this:

When determining if a MACT standard applies to [affected
parts of an industrial plant within an entire site] -- for
exanpl e, a coke oven battery within a steel mll -- is the
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agency to look to the em ssions of the entire site, or to the
em ssions of the individual affected part? The managers'
intent is reflected in the EPA paper's alternative 2(a) which
states that where the entire plant is a major source, "any
portion thereof to which a MACT standard applies is subject
to that standard regardl ess of the total em ssions fromthat
portion." ... In this case, the coke oven is subject to the
MACT standard for coke ovens even though its em ssions,
consi dered al one are less than 10 tons per year.
104 Cong. Rec. S16927 (COctober 27, 1990).
Thus, the EPA will set one or nore MACT standards for a mmjor
source, and sources within that major source will be covered by
t he standard regardl ess of whether, when standing al one, each one
of those sources would be mjor.
Regardi ng the concern expressed that this approach wl|
result in a high cost per ton of HAP renoved for sone sources, the
EPA wi |l consider economi c inpacts during the devel opnent process
for each source category-specific MACT standard. Wthin the
bounds of the m ninumtechnol ogy requirenents set forth in the
statute, the Agency will seek the nost cost-effective approach for
each standard.
2.1.3 Relationship of the General Provisions to the Coke Oven

Requl ati on

Comment: One commenter submitted comments on the
relationship of the General Provisions to the NESHAP pronul gat ed
for coke oven em ssions in subpart L of 40 CFR part 63
(58 FR 57911, Cctober 27, 1993). This NESHAP was devel oped
t hrough the process of regulatory negotiation and i ssued as a
final rule prior to promul gation of the General Provisions.
Section 63.300(f) of the coke oven rule states that, "After
Cct ober 28, 1992, rules of general applicability pronul gated under
section 112 of the Act, including the General Provisions, nmay

apply to coke ovens provided that the topic covered by such a rule
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is not addressed in this subpart.”™ The comrenter, through a broad
interpretation of this |anguage, concludes that many requirenents
of the General Provisions are not applicable to the coke oven
rule. The presunption of the comments received is that if a
topic, no mtter how broad, is addressed in any way by the coke
oven rule, then the General Provisions do not apply, even if the
CGeneral Provisions contain specific additional itenms that were not
addressed in the coke oven rule.

Response: The EPA disagrees with the comenter's broad
interpretation and application of 8 63.300(f). AlIl itenms in the
CGeneral Provisions were not discussed by the negotiating commttee
for the coke oven rul e because of higher priorities and tine
limtations. Agreenment was reached on several of the nore
inportant itens (for exanple, provisions for malfunctions).
However, the commttee felt that those portions of the General
Provi sions not in conflict with the provisions they negoti ated
shoul d apply to coke ovens. Consequently, any requirements in the
CGeneral Provisions that are not specifically addressed in the coke
oven rule may al so apply to coke oven owners or operators subject
to subpart L of 40 CFR part 63.

Coment: Section 63.1(a)(3) of the General Provisions,
addressing the relationship of the General Provisions to other
regul ati ons, does not apply to coke ovens because the topic is
covered in 8 63.312 of the coke oven regul ation.

Response: Section 63.312 of the coke oven regul ation
primarily inplenments the EPA's intent that certain existing
regul ati ons not be relaxed (e.g., that there be no weakeni ng of
existing SIP regul ations) based on the coke oven rule. This does
not exenpt batteries from neeting the requirenents of other

regul ati ons or nore stringent regulations if they are devel oped,

2-22



which is what the cited part of the General Provisions requires.
Consequently, the General Provision section that was cited shoul d
apply as witten to coke oven batteries.

Comment: The definitions in the General Provisions should
only apply and give content to those parts of the General
Provi sions that are found to apply to coke ovens.

Response: The EPA agrees with this comment. The coke oven
regul atory negotiating commttee defined ternms that are applicable
within the context of the coke oven regul ation.

Comment: The circunvention section of the General Provisions
[§ 63.4(b)] does not apply to coke oven batteries because this
topi c was addressed by the negotiating commttee with specific
provisions in the coke oven rule [8 63.309(c)(3)(iii) and 8
63.309(c)(6)].

Response: The EPA disagrees with this comment and i ntends
that the General Provisions on circunmvention apply to coke oven
batteries. The cited references in the coke oven rule address two
common ways of circunmventing em ssion limts by coke oven
batteries (lowering collecting main pressure and bl ocki ng doors
fromview.) The commttee knew these things had occurred in the
past and wote them specifically into the rule as not all owed.
However, the committee did not mean to inply that these are the
only unal | owabl e ways to circunvent the rule or that any other
ways of circunventing the rule would be allowable. Consequently,
if the EPA judges that this provision does not apply to coke oven
batteries, the inplication would be that creative ways to
circunvent the rule (other than the two cited) may be |egal.

Comment: The commenter agrees that preconstruction review
procedures in the General Provisions would apply to coke oven

batteries. However, the coke oven rule provides procedures for
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identifying new and reconstructed sources and specifies when new
source standards apply. Consequently, the preconstruction review
provi sions apply only to new or reconstructed batteries as
identified in the coke oven rule. The reference to coke oven
conpliance dates in proposed 863.6(c)(1) should be rempved to
avoi d confusi on.

Response: The EPA agrees that the criteria for determ ning
when new source standards apply and nust be conplied with is
specifically addressed in the coke oven rule, and that the General
Provisions on this subject do not apply. Although the | anguage
proposed in 8 63.6(c)(1) of the General Provisions noting that the
conpliance dates for coke ovens are those codified in the coke
oven rule did no harm it has been renoved in the final rule as
requested to avoid confusion.

Coment: The General Provisions for operation and
mai nt enance requirenmnents, including startups, shutdowns, and
mal functions, do not apply to coke ovens because these topics were
covered in the coke oven rule.

Response: The EPA agrees with this comment. The coke oven
regul atory negotiating commttee di scussed operation and
mai nt enance requirenments at | ength and during this discussion had
avai l able an early draft of the General Provisions. Differences
bet ween the final coke oven rule and the final General Provisions
appear to be mnor.

Comrent: The General Provisions for procedures, deadlines,
and net hods for determ ning conpliance [sections 63.6(f) and (h)]
do not apply because they are addressed in the coke oven
regul ati on.

Response: The EPA agrees with this comment. Conpliance

determ nati ons are specifically and conprehensively addressed in
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t he coke oven rule, and therefore, the General Provisions do not
apply on this topic.

Comment: The General Provisions for extensions of conpliance
[§ 63.6(i)] do not apply because coke ovens cannot qualify for the
early reductions program and dates for conpliance extensions for
coke ovens are addressed in the Act and in the coke oven rule.

Response: The EPA agrees with this conmment.

Comment: The coke oven rule does not inpose obligations on
t he owner or operator to conduct performance tests. Consequently,
the performance test requirenents in the General Provisions
(8 63.7) do not apply to coke ovens. Even if certain testing
obl i gations of coke plant owners or operators are determned to be
"performance tests," the General Provisions on the subject would
not apply because this was a topic addressed by the negotiating
comm ttee.

Response: Most of the performance testing required by the
coke oven rule is not performed by the owner or operator;
consequently, the EPA agrees that the General Provisions on this
subj ect would not apply in nost cases. However, there are at
| east two situations in which the coke plant operator may conduct
what may be considered a performance test. The owner or operator
is required to conduct performance tests of sheds and control
devices in order to qualify for an alternative standard for doors
under sheds. In addition, the owner or operator nust inspect the
collecting main each day for |eaks, and if | eaks are found, they
nmust be repaired within a specified time frane.

The EPA agrees that the performance testing requirenments of
t he General Provisions are not appropriate for the collecting min
i nspection and repair, which is basically a work practice

standard. However, the General Provisions for performance testing



may be appropriate for the testing required for the alternative
door standard. There are several itens in the General Provisions
that were not covered in the coke oven rule or discussed by the
conmmttee. These itenms include the quality assurance program

[§ 63.7(c)], performance test facilities [8 63.7(d)], conduct of
performance tests [8 63.7(e)], use of an alternative test method
[§ 63.7(f)], and data anal ysis, recordkeeping, and reporting

[§ 63.7(g)]. The fact that the coke oven rule does not directly
require these itens does not nean that the negotiating commttee
considered them and rejected them These are details not directly
consi dered by the commttee and could apply to the coke oven rule
whenever they are not in direct conflict with the coke oven rule.
Consequently, the quality assurance requirenments in the General
Provi si ons appear to be appropriate for performance testing of a
shed and its control device.

Coment: The coke oven rule allows an option of using a COMS
and specifies the safeguards to ensure quality,
representati veness, and availability of data. Consequently, the
CGeneral Provisions for CMS do not apply to coke ovens using COVS
under the alternative standard for doors under sheds.

Response: The EPA agrees with this conmment. The coke oven
rule cites Performance Specification 1 in Appendix B to part 60
and requires that each system be operated, calibrated, and
mai nt ai ned according to the requirenents in part 52.

Comment: The General Provisions for CMS (in 8 63.8) do not
apply to measurenents of the exhaust flow paraneters for sheds on
coke batteries with an approved alternative standard for doors
(8 63.305 of the coke oven rule). The coke oven rule specifies
in 8§ 63.305(f)(7) that these paraneters be nonitored in accordance

with the approved nonitoring plan, and appropriate requirenents
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woul d be devel oped in the course of approving the nonitoring plan.

Response: The EPA does not see a conflict between the
requirenents in the General Provisions for CMS and those in the
coke oven rule for neasurenents of the exhaust flow parameters for
sheds on coke batteries with an approved alternative standard for
doors. The final determ nation of which specific requirenents
apply in these cases will be nade as part of the approval process
for the nonitoring plan. Consequently, the requirenents of the
General Provisions nmay be adopted in this process.

Comrent: The General Provisions for CMS do not apply to the
monitoring of a flare's pilot flame (e.g., with a thernocoupl e)
for coke oven batteries equipped with flares on their
bypass/ bl eeder st ack.

Response: It is the EPA's intent that flares be nonitored
for the existence of a pilot flame, and that the full requirenents
in the General Provisions for CMS not apply. This has been
clarified in the General Provisions and al so applies to the coke
oven rule. This topic is discussed further in Section 2.10 of
this BID.

Comment: The General Provisions for CMS do not apply to the
nmonitoring of collecting main pressure by coke oven batteries
because these requirenents, including quality assurance
procedures, are addressed in the coke oven rule.

Response: The EPA agrees with this comment. Collecting main
pressure is nmonitored as a critical paraneter for operating the
coke battery. Quality assurance provisions for nmonitoring
collecting main pressure are given in the rule under the test
met hod (section 6.3 of Method 303).

Comrent: The notification requirenents in the General



Provisions [8 63.9(b)] do not apply to coke oven batteries because
this topic is already covered in the coke oven rule for initial
notifications [8 63.311(c)], notification of perfornmance tests,
notification of visible em ssion observations, and notification of
conpliance status [8 63.311(b)]. The notification that the source
is subject to special performance requirenents [8 63.9(d) of the
CGeneral Provisions] and the additional notification requirenents
for sources with CMS are not applicable to coke batteries.

Response: The EPA agrees that npst of these notification
requirenents in the General Provisions will not apply because they
are addressed in the coke oven rule. An exception is the
requi rement for CMS. If coke ovens are found to subject to CMS
provisions (e.g., nonitoring paraneters associated with the shed
exhaust under the alternative door standard or using a continuous
opacity nonitor under the sane alternative), then the CGeneral
Provision notification requirenents for CMS may apply.

Comrent: The recordkeepi ng and reporting requirenments in the
General Provisions [88 63.10(b) and (d), 63.10(c) and (e)]
generally do not apply to coke oven batteries because these itens
are addressed specifically in the coke oven rule. The only
addi ti onal requirenent that m ght be inposed by the General
Provi si ons woul d be those associated with waivers of recordkeeping
or reporting requirements in 8 63.10(b)(xii) under 8 63.10(f).

Response: The EPA agrees that nost of the reporting and
recordkeepi ng requirenents are addressed under the coke oven rule.
Those in the General Provisions that would apply include any that
are not in conflict with the coke oven rule and are required to
i npl ement applicable parts of the General Provisions.

Comrent: The General Provisions for flares (8 63.11) do not

apply to coke oven batteries because this topic is covered in
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8§ 63.307 of the coke oven rule.

Response: The EPA agrees with this comment. The flare
requi rements for coke oven batteries were discussed and agreed
upon by the negotiating committee. The requirenents are simlar
to those in section 63.11 of the General Provisions.

Comrent: The General Provisions establish procedures for an
alternative test nmethod for performance tests performed by owners
or operators. Parallel procedures should be established for
perfornmance tests of coke oven batteries that are conducted by the
enf orcenent agency rather than by the owner or operator. Nothing
in the coke oven negotiations precludes the EPA from establishing
procedures for approval of alternative nethods for coke oven
batteries.

Response: The conm ttee discussed and debat ed al nost every
aspect of the test nethod at great |ength, and after | engthy
del i beration, settled upon the testing requirenents in Method 303.
Consequently, it cannot be stated with certainty that the
comm ttee woul d have approved of the EPA' s establishnment of
procedures for alternative nmethods for testing coke batteries.
However, the EPA recogni zes that procedures for alternative
met hods coul d be useful for those cases when the established
met hod i s i nappropriate or inpracticable. Nothing in the General
Provi si ons precludes the devel opment of alternative nethods for
performance tests conducted by the enforcenment agency, and the EPA
may consider this in the future.

2.1.4 Potential to Emt

Under section 112, the determ nation of whether a facility is

a major source or an area source is made on the basis of the
facility's potential to emt HAP, considering controls. This is

an i nmportant determ nation, because different requirenments may be



established in a part 63 standard for major and area sources (when
t he standard regul ates area sources). The EPA s intended policy
for inplementing potential to emt considering controls was
reflected in the definition proposed in §8 63.2 of the General
Provisions for the term"potential to emt." The proposed
definition included the requirenment that for a physical or
operational limtation on HAP em ssions (including air pollution
control devices) to be considered as |limting a source's potenti al
to emt for the purposes of part 63, the limtation or the effect
it would have on em ssions nust be federally enforceable. A
definition of federally enforceable was al so proposed.

Many comrents were received on the topic of potential to
emt. Sone issues raised in these comments, particularly with
regard to mechani sns avail able for establishing the Federal
enforceability of limtations and the tinmefrane avail able for
establi shing Federal enforceability, were beyond the scope of
i ssues addressed in the August 11, 1993 proposed rul emaki ng for
t he General Provisions. Because of this, and because of the
i nportance of potential to emt to determining the applicability
of part 63 standards, the Agency decided to propose a separate
rul emaki ng to address potential to emt issues.

Therefore, the EPA is proposing, in a separate rul emaking,
amendnments to the General Provisions to provide nechanisnms for
creating limts on potential to emt until all other permanent
mechani sns are in place in States. |In addition, this separate
rul emaki ng woul d establish deadlines by which major sources of HAP
woul d be required to establish the Federal enforceability of
[imtations on their potential to emt in order to avoid
conpliance with otherwi se applicable em ssion standards or other

requi renents established in or under part 63.
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Comrents and responses on potential to emt are presented
below. As is noted, responses to coments on certain issues are
bei ng deferred to the Agency's separate proposal on potential to
emt. Until the Agency takes final action on the separate
rul emaki ng, the basic policy on the definition of potential to
emt is retained fromthe proposed General Provisions.

Comrent: Conmments were received concerning the requirenent
that controls be federally enforceable in order to be considered
as limting a source's potential to emt. Comenters argued that
all operational limtations should be considered as limting a
source's potential to emt, not just those that are federally
enforceable. Individual commenters offered case-specific exanples
of controls that Iimted HAP em ssions and that commenters felt
should qualify as imting potential to emt.

Response: The EPA has consi dered these comments regarding
potential to emt and Federal enforceability and does not believe
any change in policy is warranted in this regard. The EPA
considered simlar conmments in the context of the June 28, 1989
Federal Register notice (54 FR 27274) and there deci ded that
Federal enforceability would continue to be an essential el ement

in determning potential to emt of pollutants regul ated through
the SIP. The EPA does not believe there is any basis for altering
this policy with regard to HAP. Therefore, for the sanme reasons
stated in the June 28, 1989 notice, the General Provisions require
that any limtation on potential to emt nust be federally
enf or ceabl e.

Comrent: Many conmments were received on the nechani sns
available for limting a source's potential to emt HAP. Some
commenters felt that the mechani snms avail able currently were

i nsufficient and burdensone. Commenters were al so concerned about
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the availability of mechanisnms to limt a source's potential to
emt in a State where a permt program has not been approved. One
commenter requested that the EPA provide a stream ined and
practical method for a source to apply voluntary controls towards
l[imting potential to emt. Other commenters suggested vehicles
in addition to those cited in the proposed General Provisions for
controls to qualify as federally enforceable.

Response: As discussed in the EPA' s response to the
previ ous conmment, the Agency is retaining the requirenment that
controls be federally enforceable to qualify as limting a
source's potential to emt. Although sonme mechanisnms to limt
potential to emt are in place, primarily for criteria
pol lutants, the Agency recognizes that until there are approved
State permt prograns in place under title V of the Act, there are
few mechani snms currently avail able for establishing HAP Iimts for
t he purposes of section 112. As discussed in the introduction to
this section, the EPA is proposing, in a separate rul emaking, to
amend the General Provisions to provide nmechanisnms for creating
l[imtations on potential to emit HAP until all other pernmanent
mechani snms are in place. |In addition, this separate rul emaking
woul d set the tinmeframe all owable for establishing the Federal
enforceability of limts.

Comment: Some commenters suggested that the EPA should
reevaluate its policy regarding the calculation of potential to
emt in light of the "WEPCO' decision and EPA rules pronulgated in
response to that decision. Wsconsin Electric Power Conpany V.
Reilly, 893 F.2d 901 (7th Cir. 1990); 57 FR 32314 (July 21, 1992).
In particular, these comenters felt that assunptions of

continuous operation in calculating potential to emt is

i nappropriate and inconsistent with these precedents.
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Response: The EPA believes that neither the WEPCO deci sion,
nor the rules pronul gated subsequent to that decision, warrant any
change in the definition of "potential to emt" in the Ceneral
Provi si ons. The MWEPCO deci si on addressed only "Ilike-kind"
repl acenent of equipnent at an electric power plant. As a |egal
matter, that decision did not hold that the EPA could not assune
conti nuous operation in calculating potential to emt, but rather,
that the EPA could not make this assunption in light of the
exi sting prevention of significant deterioration (PSD)
regul ations. For the reasons stated in the preanble to the final
WEPCO rule, that rule was intended to apply narrowy to situations
simlar to that presented in the WEPCO case. (See 57 FR 32333.)
The EPA continues to believe that the approach traditionally used
in determ ning whether a source is major by virtue of its
potential to emt of criteria pollutants is appropriate. The EPA
is not persuaded that this approach is any | ess appropriate in the
context of section 112 mmj or source determ nations.

Comrent: Several comrenters disagreed with the Agency's
potential to emt policy, and argued that potential to emt should
be based upon a source's actual em ssions when sources have a
hi storical record of em ssions. Two commenters argued that
potential to emt should be based on a realistic projection of
antici pated em ssion |levels, not on the presunption of continuous
em ssions. One commenter specifically clainms that the potenti al
to emt policy is not indicative of actual operational em ssions
in agribusiness, because of its seasonal nature. Because
facilities in this business nust be capabl e of handling high
volunmes for a very short tinme, their calculated potential to emt
based on year-round operation is far higher than these operations

ever actually emt. The commenter requests that new regul ati ons
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promul gated by the EPA include flexibility for States to accept
actual em ssions, where reasonable and practical, as the basis for
the i ssuance of operating permts or other regulatory action.
Response: The first step in calculating a source's potenti al
to emt is to estimate uncontroll ed em ssions of each HAP under
maxi mum physi cal and operational capacity. Calculating
uncontrol |l ed em ssions at maxi mum capacity is consistent with the
Agency's previous policy on potential to emt, for exanple under
t he New Source Review program |f federally enforceable
l[imtations are applicable, these |[imts my, under certain
ci rcunst ances, be used to reduce the estimte of uncontrolled
em ssions. For exanple, through the permtting process under
title V of the Act, a source and a State nmay negotiate limts that
are appropriate for that source. Once a |limt becones part of a
title Vpermt, it can qualify as federally enforceable. The EPA
bel i eves that the permtting process already provides the
flexibility that the commenters are seeking. |In addition, the
proposed rul emaki ng to address potential to emt issues for the
air toxics programincludes a discussion of additional approaches
that could be used to limt the potential to emt of sources with
special circunstances, such as agricultural operations, in a
stream i ned manner. Under these ot her approaches, sources coul d
establish federally enforceable potential to emit [imts that
could allow themto avoid being subject to otherw se applicable
requi renments under both part 63 and the title V permt program
Comment: The commenter states that the final General
Provi sions should define federally enforceable to nean |imtations
and conditions that are enforceable by the Adm nistrator and
citizen suits pursuant to section 304 of the Act. The commenter

believes that citizen suits are an inportant elenment of Federal
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enforceability. The commenter also believes that the potential to
emt definition should state that both the controls and the
effects of controls should be federally enforceable.

Response: The EPA has revised the rule to accommdate the
commenter's first suggestion. The EPA agrees that Federal
enforceability by citizen suits is part of the Act, and should
therefore, be reflected in the General Provisions. The definition
of potential to emt in the rule does state that "any physical or
operational limtation on the capacity of the stationary source to
emt a pollutant... shall be treated as part of its design if the

limtation or the effect it would have on emi ssions is federally

enforceabl e" [enphasi s added].

The final rule clarifies that, to be federally enforceable, a
Cl ean Air Act requirenment nmust be enforceable by both the
Adm ni strator and citizens. The definition also clarifies that
requi renments that are otherw se enforceabl e under other statutes
adm ni stered by the EPA nmay be recogni zed for purposes of the
Clean Air Act. Consistent with established Clean Air Act policy
on this issue, the EPA will consider limtations established under
other statutes as limting air em ssions in a federally
enf orceabl e manner only if those limtations neet the EPA' s
criteria for Federal enforceability, as discussed in section IV.B
of the final preanmble. That is, the [imtations nust be
est abl i shed through a process that includes notice to and an
opportunity to comment by the public and the EPA, and they nust be
practicably enforceable.

Comment: The commenter states that the definition of
"rel evant standard" should be revised to clarify that a State's
air toxics regulations do not beconme federally enforceable through

this section if these requirenents exceed Federal standards. The
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comrenter believes that 8§ 63.1(a)(3) of the rule, which addresses
the relationship of part 63 standards to nore stringent standards
that may be established under other provisions of the Act or by
the States, should also be revised to clarify this point. The
commenter believes that only if a State rule has been determ ned
to be equival ent through the section 112(1) process should it
becone federally enforceable.

Response: Pursuant to section 112(d)(7) of the Act, no
en ssion standard or other requirenent promulgated in part 63
prevents a State fromissuing a standard or requirenent that is
nore stringent than the Federal requirenent. |[If such a standard
is approved pursuant to section 112(1), the requirenents of the
standard becone federally enforceable. The definition of
"rel evant standard" has not been revised as suggested by the
comment er because "rel evant standard" refers only to standards,
whet her Federal or State, that have been established (or approved)
under the authority of section 112.

Comment: The commenter clainms that the definition of
"federally enforceable” in the proposed General Provisions differs
fromthat in the proposed section 112(j) rule. The comenter
suggests that only one such definition should appear, and that the
definition should appear in subpart A

Response: A discussion of this issue appears in the preanble
to the final CGeneral Provisions rule. The EPA intends that the
definition of federally enforceable in the General Provisions
shoul d apply to all requirenments devel oped pursuant to section 112
i ncl udi ng standards devel oped under section 112(j) and
section 112(g). The final regulations inplenmenting section 112(j)
of the Act will defer to the definition of federally enforceable
in the General Provisions. Coment: The comment er does not
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agree that it will always be the case that a bl anket em ssions
[imtation cannot be verified or enforced sufficient to satisfy

t he Federal enforceability requirenment. Instead, the comrenter
believes that it nay be possible for a source, through enhanced
noni toring and conpliance certifications, to operate under a
facility-w de em ssions cap without other limtations. The
comment er believes that this issue should be explored nore fully,
and that the Agency's statenment is premature.

Response: The EPA's policy is that it is difficult for
bl anket em ssion |imtations to be practicably enforceable.
Practicable enforceability is an essential conponent of Federal
enforceability. As the commenter states, it is possible in sone
cases that neasures could be taken that would make a bl anket
em ssion limtation practicably enforceable. However, this
determnation will be left to individual standards for specific
source categories. In the preanble to the final Genera
Provi sions, the EPA states that blanket em ssion |imtations are
not generally acceptable limts on a facility's potential to emt
HAP.

Comment: The commenter is concerned that w thout sone
proceedi ng to establish that a source's potential to emt
considering federally enforceable controls actually falls bel ow
applicability thresholds, major sources that should be controlled
wi |l escape regul ation. The commenter requests that the final
CGeneral Provisions require sources seeking to escape regulation
because of federally enforceable controls to undergo permtting in
which the State nust nake findings that controls in the sources'’
title V permts do appropriately limt the sources' potential to
emt. Furthernore, the commenter believes that owners or

operators nust agree not to subject any controls relied upon for
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l[imting potential to emit to mnor permt anmendnments or changes
under the operational flexibility provisions of the part 70 permt
rule, and that this agreenent nust becone part of the permt.

Response: The Agency has not made changes in the rule
specifically in response to this comment. Limtations and
conditions that neet the criteria for Federal enforceability,
including those in title V operating permts, will also include
nmonitoring, reporting, recordkeeping and other appropriate
requi renments necessary to denonstrate conpliance. These wil
provi de denonstration that limts agreed to by the source to limt
potential to emt are actually being met. Further, the EPA views
it as a source's responsibility to ensure its continuing status as
an area source. If a source that is initially an area source
subsequently increases its em ssions (or its potential to emt)
such that it becomes a mmjor source, it is incunmbent upon the
source to notify the EPA or del egated authority and cone into
conpliance with applicable major source standards within the
timeframe specified in the standard (or in the General
Provisions). Failure to do so would be a violation of the
standard, as well as of the potential to emt |limts, and would
subj ect the source to penalties for the period of nonconpliance.

Comrent: The commenter states that the EPA needs to clarify
which controls that reduce emssions and limt a source's
potential to emt are acceptable. The comenter is concerned
about sources inplenenting | ess effective controls before a MACT
is pronmulgated in order to reduce the potential to emt and fal
bel ow the applicability threshold for appropriate NESHAP.

Response: Informati on about what the Agency considers as
acceptable limts and how the limts must be formulated to qualify

as federally enforceable is available in guidance materials
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prepared for the EPA's New Source Review program (Refer to: "New
Source Review. Prevention of Significant Deterioration and
Nonat t ai nment Area Cui dance Notebook,"™ Air Quality Managenent
Di vision, U S. EPA, January 1988 and any subsequent updates.
El ectronic versions of this document are available for downl oad
fromthe EPA's Technol ogy Transfer Network New Source Review (NSR)
bulletin board. To obtain nore information on how to access the
NSR bul l etin board, contact Ms. Paul a Federici, who is the
techni cal support contractor for the bulletin board, by calling
(919) 941-0333.) The question of when the Federal enforceability
of controls nmust be established in order to linmt potential to
emt is being addressed in a separate rul emaking on potential to
emt that was described earlier.
2.1.5 Oher Applicability Issues

Coment: A commenter expressed concern about | anguage in

the preanble to the General Provisions proposal that states
"“...all sources are responsible for maintaining a record of their
determ nation of whether they are mmjor or area sources..." [see
58 FR 42768]. The comenter believes that this could be
interpreted to nmean that any source, whether regul ated by a
part 63 standard or not, would be required to make this
determ nation. The commenter suggests that the EPA clarify that
only a source within a category of sources for which a part 63
standard has been established should have to make this
det erm nati on.

Response: The EPA believes that the | anguage of the final
rule is clear that only owners of sources subject to a part 63
standard will have to submt an initial notification of
applicability, but all owners or operators nust make an initial

determ nati on of major/area source status under the GCeneral
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Provi si ons and under the title V permt program Section 63.1(b)
of the rule establishes the requirenents for initial applicability
determ nations for part 63. This section states that the

provi sions of part 63 and the General Provisions apply to the
owner or operator of any stationary source that emts or has the
potential to emt any HAP listed in or pursuant to section 112(b)
of the Act and that is subject to any standard, |limtation,

prohi bition, or other federally enforceabl e requirenent

est abli shed pursuant to part 63. Section 63.9(b), which has been
revised in the final rule, establishes initial notification

requi renents for affected sources who beconme subject to a rel evant
standard. Under 8 63.9(b)(2)(v), the owner or operator of such a
source must submt a statenment of whether the affected source is a
maj or source or an area source. In order to conply with the
applicability requirenments under 8 63.1, all sources nust nake a
determ nati on of whether they are mmjor or area sources, not only
the sources that meet the criteria of 8 63.1(b). The notification
requirenments further clarify that only affected sources subject to
a rel evant standard nmust submt a declaration of whether the
source is major or area.

Comment: The commenter states that the EPA needs an approach
to applicability that ensures that all sources within each major
source are subject to regulation. The comenter also believes
that all plants subject to MACT standards should be required to
designate all sources within the plant as bel onging to one or
anot her category on the source category list within one year of
publication of the General Provisions. The comenter suggests
that if an owner or operator believes that sonme em ssion points
within the plant belong to no listed source category, the owner or

operator should be required to prove that the point is not
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anmenable to control strategies for any other |isted source
categories, and the EPA should regul ate these points separately.
Response: The EPA has attenpted, in accordance with the

requi renents of section 112(c) of the Act, to |list categories

accounting for all major sources of HAP. |f gaps are discovered
in that list, due to the acquisition of new information, the EPA
wll revise the list. It is not feasible to require all owners

and operators of mmjor sources to designate which MACT standard

will apply to each and every em ssion point within a plant
because, until the MACT standards are witten, it will not be
possi ble to be certain which standard will cover which point. The

process of determ ning whether all sources within a major source
are covered by MACT standards will therefore be an evol ving
process, and it cannot be determned with any certainty at the
begi nni ng of the process.

Comrent: The Agency received several coments on the
applicability provisions of 8 63.1. Many commenters found this
section to be confusing or anmbi guous, and these comenters
suggested clarifications. Several comenters were concerned with
proposed 8 63.1(b) regarding the initial determ nation of part 63
applicability, and felt that it did not accurately state which
sources are subject to the General Provisions. One comenter also
was confused by 88 63.1(a)(14) and (c)(1). Section 63.1(a)(14)
addressed the rel ati onship between requirenents established
pursuant to procedural regulations in part 63 to requirenents that
are pronulgated in part 63. Section 63.1(c) (1) addressed
applicability after a relevant part 63 standard has been set.

Anot her comment er suggested that | anguage shoul d be incorporated
to indicate that only major sources are affected by this rule.

Response: In response to these coments, the EPA reexam ned



8§ 63.1 of the General Provisions carefully, and the Agency has
made several revisions designed to answer the concerns of
comenters who felt the intent was unclear. Changes have been
made in paragraphs (a), (b), and (c) of 8 63.1. These revisions
have clarified who is subject to the General Provisions and when,
by indicating that a source nust be subject to a standard,
limtation, prohibition or other requirenent under part 63 to be
subject to the General Provisions (except that nonregul at ed
sources nust keep a record of their applicability determ nation).
The Agency al so made other clarifying revisions to make this
section easier to understand. Regul ated area sources, in addition
to major sources, are affected by the General Provisions.
Accordingly, the EPA did not adopt suggested | anguage that woul d
indicate that only major sources are affected by the rule.

Coment: The commenter believes that sources should be given
as much tinme as possible to determne their MACT applicability
status. The comrenter believes that such an approach provides
incentives to industry to reduce their em ssions and will effect
enm ssions reductions sooner than would be otherw se possible. The
commenter believes that the MACT applicability determ nation date
should be the |ater of the operating pernmt issuance date or the
MACT conpl i ance date.

Response: A source's MACT applicability status is determ ned
based on its potential to emt HAP, considering controls. Based
on comments received on the proposed CGeneral Provisions, the EPA
has deci ded to propose a supplenental rule that would anend the
CGeneral Provisions to address nore fully how and when sources nust
determ ne their status as major or area (subject or nonsubject)
sources. Until final action is taken by the EPA on this

suppl enent al rul emaki ng, owners and operators that becone subject
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to a relevant part 63 standard should first consult the |anguage
of the relevant standard on the timng of the najor/area source
determ nation. In the absence of specific guidance in a relevant
standard, and as an interimmeasure until the suppl enenta
rulemaking is finalized, a determ nation would have to be nmade by
the time of the initial notification requirenent in 8 63.9(b) of
t he General Provisions. This section requires that the initial
notification submtted by sources subject to a relevant standard
include a statenment indicating whether the source is a nmgjor or an
area source

Comrent: One commenter is confused about the applicability
relationship as defined by 8 63.1, and the applicability of the
proposed | ndustrial Process Cooling Towers (IPCT) regul ation
(58 FR 43028, August 12, 1993). The preanble to the proposed
General Provisions specifies that if a source does not emt (or
have the potential to emt) HAP, it is not affected by part 63
rules. However, the |IPCT proposal applies to all cooling towers
regardl ess of whether they use chrom um water-treatnment chem cals.
The comrenter believes that this is an inconsistency between the
two proposed rul es.

Response: The CGeneral Provisions establish a framework of

general applicability criteria. The individual standards define

specific applicability criteria for each source category. 1In the
case of the I PCT proposed rule (58 FR 43208, August 12, 1993), the
definition of affected source is based on the fact that all |PCT

are capable of emtting chromumif they use chrom um contai ni ng
wat er treatnment chem cals. Therefore, for the purposes of that
rule, all IPCT are considered affected sources. However, in the
case of the General Provisions, a generic approach has been taken

with respect to the definition of affected source. This does not
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mean that the two rules are in conflict; just that the individual
standard has taken a nore exacting approach to the definition of
af fected source, which is appropriate.

Comment: The commenter states that the definition of
"alternative em ssion standard" does not recogni ze standards under
State or |ocal progranms where del egation has been granted. The
commenter wonders if, in such cases, the General Provisions do not
apply to sources subject to such prograns.

Response: The definition of "alternative em ssion standard"
contained in the General Provisions relates only to an alternative
st andard aut hori zed under section 112(h)(3) of the Act (if in the
j udgenent of the Adm nistrator it is not feasible to prescribe or
enforce an em ssion standard). Such a standard could be a design,
equi pment, work practice, or operational standard, or conbination
of these. It does not apply to State and | ocal standards that
have been approved by the EPA unless they also are covered by
section 112(h)(3). However, 8§ 63.1(b)(1) of the GCeneral
Provi sions provides that the General Provisions apply to the owner
or operator of a stationary source that is subject to any
standard, limtation, prohibition, or other federally enforceable
requi renment established pursuant to part 63. As the provisions of
prograns that have been delegated to States will be consi dered
federally enforceable requirements pursuant to part 63, the
CGeneral Provisions will apply to sources subject to such prograns.

Comrent: The commenter believes that when subparts C and E
are pronul gated, the EPA should repeat the comment period for the
sections of subpart A that reference or overlap with these
subparts. The commenter finds it difficult to comment accurately
on subpart A wi thout having the pronul gated versions of subparts C

and E to determine their interactions and potential overl aps.
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Response: Cross-references to subparts C and E were included
in the proposed General Provisions nerely as a convenience to
informreaders where they may | ocate other general information in
part 63. At present, no rules have been proposed or pronul gated
in subpart C; however, subpart E was pronul gated at 58 FR 62262 on
Novenmber 26, 1993. These cross-references contained no
substantive requirenents above and beyond the requirenents
contained in subpart E or that would have been contained in
subpart C. Furthernore, the content of subpart E as pronul gated
generally does not overlap with the content of subpart A. \here
sone overlap is present (e.g., definitions), the EPA wote subpart
Etorely on or to be consistent with the General Provisions in
subpart A. Hence, the EPA believes it is not necessary to reopen
t he comment period for subpart A. Cross-references to subpart C
have been renoved fromthe General Provisions because no rule has
yet been promul gated in subpart C.

Comrent: Several comenters believed that throughout subpart
A, wherever the word "categories" appears, the EPA should add "or
subcategories” in order to be consistent with section 112(c)(1).
Two comenters made this comment in connection with the
applicability provisions in 8 63.1 of the proposal. |[In addition,
one comment er suggested that "or subcategories" should al so be
added to the definition of "stationary source.” These commenters
beli eved that the General Provisions should be clear that it is
referring to both categories and subcategories of sources when it
makes any statenments regarding the provisions which apply to
sour ces.

Response: On July 16, 1992 the Agency published the Notice
of the Initial List of Categories of Sources pursuant to
section 112(c)(1) of the Act (57 FR 31576, July 16, 1992). In
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this notice, the EPA responded to several comrents regarding the
use of the ternms "category" and "subcategory," and the rationale
used in that notice also applies to this rul enmaking. "Category”
and "subcategory” are not defined in section 112 of the Act, but
these terns are generally used together, seem ngly

i nt erchangeably. There are, however, places where only the term
"category" is used. For exanple, sections 112(c)(9) (A and
112(c)(9)(B) (i) provide for the deletion of categories of sources
only, and section 112(f)(2)(A) obligates the Adm nistrator to
promul gate residual risk standards only for categories of sources.
In the initial list of source categories, the Agency decided to
use the term "category" to designate all of the groupings of HAP-
emtting sources included on the list. The EPA decided that the
excl usive use of the term"category” would clarify the applicable
requi renments of section 112. This decision does not affect the
degree of disaggregation of industry groups in the |list of source
categories, or the authority of the Agency to distinguish anmong
cl asses, types, and sizes of sources in establishing em ssion

st andards, nor does the decision affect the Agency's authority to
define subcategories of sources at a |ater date. Because of the
decisions laid out in the July 16, 1992 notice, the EPA believes
that the term nology used in the General Provisions appropriately
refers to "categories,” and this term nol ogy designates al

groupi ngs of HAP-emitting sources on the |list of source

categories. The addition of the phrase "or subcategories” to the
| anguage in the General Provisions is unnecessary and potentially
conf usi ng.

Comment: One commenter argued that the revisions made to
part 61 to bring it up-to-date with the amendnents to the Act

shoul d not apply to phosphogypsum stacks because section 112(q)(2)
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of the Act exenpts such stacks fromthe anendnents.

Response: The EPA disagrees with the comenter.
Section 112(q)(2) provides that no standards shall be established
under the 1990 anendnments to section 112 for phosphogypsum st acks.
The anmendnents to part 61 are consistent with that |anguage. The
amendnents to part 61 that relate to permt issuance are
necessitated by the requirenents of title V of the Act which
applies to all sources of hazardous air pollutants including those
regul at ed under the old Act. The other anmendnents are intended to
aid sources in neeting the requirenments of both part 61 and
part 63 where applicable. They do not inpose new standards on
part 61 sources.
2.2 DEFI N TIONS
2.2.1 Admnistrator

Comment: One commenter said that the term"Adm nistrator”

should refer only to the EPA Adm nistrator, and a different term
shoul d be used to refer to a del egated State.

Response: The term "Adm nistrator” in the General Provisions
is defined as "...the Adm nistrator of the United States
Envi ronment al Protection Agency or his or her authorized
representative (e.g., a State that has been del egated the
authority to inplenent the provisions of this part)." This use of
the termis consistent with its past usage, and the Agency sees no
reason to alter this definition in response to the comrent.
2.2.2 Aternative Test Method

Conment : One comenter noted that the definition of

"alternative test nmethod" refers to a denonstration of
equi val ency. This definition should recognize any test method
accepted as equivalent in a section 112(1) del egation request.

Speci al procedures should be identified for such denonstrations,
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in order to expedite approval of del egation requests.

Anot her comment er, who opposed the use of Method 301 to
verify an alternative test nmethod if the owner or operator and the
reviewi ng authority reach agreenment on departures froma standard
test nethod, said that, in any case, the nethod is incorrectly
referenced. The commenter said that all references to Method 301
should either refer to a | ocation where the nethod is already
publi shed or that the EPA should publish Method 301 as an appendi X
to part 63.

Response: The first comenter is incorrect that the
definition of "alternative test nmethod" refers to a denonstration
of equival ency. Instead, the definition refers to any nethod that
has been denonstrated to "produce results adequate for the

Adm ni strator's determ nation.... In order for an alternative
test method to be used for conpliance purposes, whether or not a
section 112(1) del egation request is involved, it nmust be revi ewed
during a formal EPA review and approval process at the national
| evel . The Adm nistrator has not delegated this authority under
section 112(1).

Met hod 301 has been proposed, subjected to public coment,
and pronul gated with the Early Reduction rule (57 FR 61970,

Decenber 29, 1992) as appendix A to part 63.



2.2.3 Continuous Em ssion Monitor

Comment: One commenter noted that the |ack of understanding
regardi ng source category-specific MACT requirenents related to
enhanced nonitoring and conpliance certification makes it
i npossi ble to provide neani ngful coments on the definitions
related to continuous nonitoring. For exanple, the use of the
term "continuous" may require a separate definition to avoid a
situati on where enhanced nonitoring requirements nmodify the
under |l yi ng substantive conpliance requirenents. Alternatively, a
definition for "parameter nonitoring” should be added to
di stinguish it from continuous em ssi on nonitors.

According to another comrenter, the proposed definition of
"continuous em ssion nonitoring" appears to include intermttent
nmonitoring, which contradicts the inplication that em ssions
shoul d be nonitored continuously. Another commenter suggested
that the EPA should add a definition of "nonitoring” to deal with
met hods of nonitoring that do not involve "continuous" neasurenent
systens. The EPA should start with the presunption that the | east
expensi ve nmethod that provides the needed data is acceptable.

Response: As discussed in section 2.6.2, the definition of
"continuous nonitoring system has been clarified and states that
a CMs "may include, but is not limted to, continuous em ssion
nmonitori ng systems, continuous opacity nonitoring systens,
continuous paranmeter nonitoring systens, or other manual or
automatic nonitoring that is used for denpbnstrating conpliance
with an applicable regulation on a continuous basis as defined by
the regul ation.”

The EPA strives to ensure that the nost cost-effective
nmoni tori ng nmet hods that provide the needed data are allowed. This

anal ysis occurs as part of the devel opnent of individual
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st andar ds.

Coment: Sone commenters noted a di screpancy between the
definitions of "continuous em ssion nonitoring systeni and
"continuous parameter nonitoring system" which require the owner
or operator to maintain "permanent" records, and 8§ 63.10(b)(1),
whi ch specifies a 5-year record retention period. The definitions
shoul d be revised to delete the word "permanent." Alternatively,

t he EPA should add a definition of "permanent record"” to clarify
requirenents related to definitions of continuous em ssion
monitoring system (CEMS), etc. that require the source to maintain
"permanent” records. The definition could read: "Permanent
record"” neans a record capable of enduring throughout the
mandatory retention period specified in a standard established
under section 112 of the Act.

Response: The proposed definitions of CEMS and conti nuous
paranmeter nonitoring systemincluded the word "permanent” to nean
provided in a pernanent formto be available to the source owner
or operator and the enforcenent agency at any tine.

Section 63.10(b) (1) establishes the record retention period, which
is 5 years. However, in order to clarify the final rule, the word
"permanent” has been removed fromthe definition of CEMS and

conti nuous parameter nonitoring system

2.2.4 Emssion Standard

Conment : Commenters said that the definition of "em ssion

standard" should not include a reference to proposed standards
because proposed standards are not enforceable.

Response: The EPA agrees with the commenters, and the
definition has been revised to delete the reference to proposed
st andar ds.

2.2.5 Equivalent Em ssion Limtation




Coment: One commenter was very concerned that the
definition of "equivalent emssion |[imtation” in 8 63.2 was
expanded in 8 63.2 to include case-by-case MACT under
section 112(g) of the Act. The commenter stated that the term
"equivalent emssion |imtation" was included only under
section 112(j) of the Act, and the comenter (a State agency)
revised its statutes to allow a title V programto be inpl enented.
These revisions require detailed procedures for the adoption of
State standards nore stringent than Federal standards and for
adoption of equivalent em ssion limtations. These procedures
i nclude detailed technical and econom c anal yses and a costly peer
review process. Limting the term "equival ent em ssion
[imtation" to its original usage in the Act will make it easier
for the State to avoid cunbersone procedures in applying
section 112(g).

Response: The term "equivalent em ssion limtation"” is used
in the General Provisions to define relevant standards and the
applicability of the General Provisions to case-by-case MACT
st andards under sections 112(g) and 112(j) of the Act. The Agency
believes that it is necessary to refer to section 112(g) in the
definition to make it clear that the General Provisions apply to
case- by-case MACT standards under section 112(g), and it,

t herefore, has not nade the change suggested by the comenter. In
any case, the draft proposed section 112(g) nodification

provi sions, which will be published in the Federal Register soon,

use the term "MACT emission limtation" and state that this term
means "equivalent emssion limtation." Therefore, the Agency
does not believe that renoving the section 112(g) reference from
the definition of "equivalent em ssion limtation" will address

the commenter's fundamental concern.



2.2.6 Fuqitive En ssions

Coment: One commenter said that the proposed definition of
"fugitive em ssions" appears to serve no purpose nor does it
i nclude those em ssions normally considered fugitive such as | eaks
fromval ves, flanges, punp seals, and other sources usually
regul ated by equi pnent | eak rules. Another comenter said that
t he EPA provided no justification to exclude em ssions from
equi pnment | eaks and that the definition should be consistent with
past definitions, although another comenter said that the
resulting limted definition would be too general. This third
comenter said that the definition should be revised to exclude
the words "that could reasonably be . . .practices.”

Response: The definition of "fugitive em ssions"” is
i nportant because fugitive enm ssions are used in determning a
source's status as mpjor or area. The definition was revised to
clarify this point. However, the EPA agrees that the | anguage
regardi ng exceptions of equipnent | eaks is not needed, and it was
deleted fromthe definition. The revised definition of "fugitive
em ssions” is as follows:

"Fugitive em ssions" neans those em ssions froma stationary
source that could not reasonably pass through a stack,

chi mey, vent, or other functionally equival ent opening.

Under section 112 of the Act, all fugitive enm ssions are to
be considered in determ ning whether a stationary source is a
maj or source."

2.2.7 |ssuance

Comment: Commenters said that the definition of "issuance”
shoul d be changed to reflect that issuance is upon receipt of the
final permt by registered mail to ensure that the source has
received the permt and knows that it has been issued.

Response: The definition of "issuance" in the final rule has

been changed to clarify that issuance of a part 70 permt will be
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defined in accordance with the requirenments of the applicable,
approved part 70 permt programin the State in which the
permtted source is |ocated.
2.2.8 Lesser Quantity

Coment: Commenters said that the proposed definition

appears to allow incorrectly for different | esser quantities to be
established for different standards. The commenters said that the
definition should be revised to refer to the publication of a

"l esser quantity" in subpart C of part 63 so that all sources have
common and known mmj or source criteria. One comenter added that

the phrase "or may be" should be deleted fromthe definition
because section 112(a)(1l) of the Act should be interpreted to nean
that a source is subject to the |lesser quantity if it "emts," not
if it "my emt."

Response: The EPA is considering establishing |esser
gquantity em ssion rates (LQER) for specific HAP. For sone
pol lutants, the EPA is considering whether it would be appropriate
to establish an LQER for a specific source category, because the
LQER woul d better reflect actual exposure that would occur. For
certain pollutants, an LQER would be established only for source
categories that are determ ned to have em ssions of "high risk"
pol lutants to which people are exposed. The EPA al so believes
that there may be advantages to establishing LQER by pollutant, so
that the LQER would apply to all source categories emtting the
pol lutant. Both of these options are being considered. The
coments received will be taken into consideration in making a
deci si on about the best approach.

By definition, a source is major if it "emts or has the

potential to emt considering controls..
than those listed in section 112(a)(1) of the Act. It is the

greater amounts of HAP
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EPA's intent to be consistent with the definition of major source
given in section 112(a)(1). Therefore, the EPA believes that it
is appropriate for an LQER to define a source that emts, or has
the potential to emt considering controls, as a "mjor source."
Thus, the phrase "or may be" should remain as part of the
definition.
2.2.9 Ml function

Coment: Several comenters objected to the proposed

definition of malfunction. One conmenter said that the final rule
shoul d define "malfunction" as a failure that occurs in spite of
regul ar mai ntenance and repair and proper operation of equi pment
and control devices. Oherw se, the burden is on the State agency
or the EPA to prove a causal |ink between shoddy mai ntenance and

t he exceedance experienced, which would be extrenely difficult.

Ot her commenters said that the EPA should provide gui dance on how
it will determ ne whether a mal function has been caused by poor

mai nt enance or carel ess operation.

Ot her commenters said that the exclusion of any equi pnent
failure that is caused "in part" by "poor naintenance or careless
operation” is ambiguous and could easily be m sinterpreted,
particularly in conplex situations. These commenters suggested
limting the responsibility of the owner or operator to those
failures that are caused "primarily" or "dom nantly" by poor
mai nt enance or carel ess operation or deleting the exclusion
al t oget her.

Response: The EPA has reviewed carefully the "malfunction”
definition with the commenters' concerns in mnd, but the Agency
does not believe a revision to the definition is warranted. The
CGeneral Provisions definition is generic and cannot address al

situations that m ght occur. However, when the definition of
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mal function has a specific inplication to an individual source
category, the definition nmay be addressed again in the individual
standard that regul ates that source category. The EPA may provide
further guidance addressing the comenters' concerns regarding
anbiguity in the context of individual rulemakings for source

cat egori es.

Comrent: One commenter requested that the exclusion of poor
mai nt enance and poor operation fromthe definition of
"mal function"” be added to the part 60 General Provisions.

Response: The EPA agrees with the commenter, and the change
has been made to the definition of "malfunction” in subpart A of
part 60.

Coment: One commenter requested that the definition of
“mal function"” be broadened to include "any other equi pment” that
causes excess air em ssions. Alternatively, another comenter
objected to the inclusion of the ternms "process equi pnent or a
process" because these units can experience nmany types of
mal functions that do not affect air em ssions.

Response: The Agency has determ ned that the definition, as
proposed, has the appropriate scope. The Agency intends that any
equi pnment that could result in excess air em ssions be covered by
the definition. As explained in section 2.4.8, clarification has
been provided regarding the timng and nature of activities that
are required in response to a mal function.

2.2.10 Materially Consistent
Coment: Commenters requested that 8 63.10(b)(2)(v) be

revised to allow sources to keep only those records that
denonstrate conpliance with the affected source's startup,
shut down, and mal function plan for all actions that are

"materially" consistent (discussed in section IV.F.3 of the
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promul gati on preanble), instead of for all actions that are
"conpl etely" consistent.

Response: As discussed in section 2.4.8, the EPA has deci ded
to delete the word "conpletely” in 8 63.10(b)(2)(v) of the fina
rule. The Agency believes that this word is not necessary and
shoul d not be a focus of concern by commenters. The |anguage in
the final rule adequately conveys the Agency's intent that actions
taken during periods of startup, shutdown, and mal function be
consistent with the source's plan.

2.2.10 One-Hour Period

Coment: One commenter said that the EPA should replace the

proposed definition of "one-hour period," which appears to be a
rolling average, with the part 60 definition that defines "one-
hour period" as any 60-m nute period conmmencing on the hour to

avoi d an onerous regul atory burden.

Response: The EPA agrees with the commenter, and the
definition of "one-hour period" has been revised in the final rule
to be consistent with the part 60 definition.

2.2.11 Owner or Qperator
Comment: The definition of "owner or operator"” should be

clarified to state that if the owner is not the sanme entity as the
operator, then the termshould refer to the permt hol der.

Response: The EPA di sagrees and has not changed the
definition. The EPA retains the discretion to take enforcenent
action agai nst whonever is found to be responsible for a
violation. That person nmay be the operator of a plant, not the
owner or pernit hol der.

2.2.12 Performance Test Definitions

Conment : Commenters said that the EPA should include a

definition of "performance test" in the General Provisions and
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state that a performance test is linmted to tests that are
referenced in a part 63 NESHAP. Another commenter requested
clarification of confusing term nology in 8 63.7 related to

"performance eval uation," "performance test,"” and "perfornmance
eval uation test."

Response: The EPA agrees with the commenters that the
term nology is inconplete and has added definitions to indicate
that a performance test is the denonstration of conpliance as
specified in the applicable regulation and a perfornmance
eval uation refers to the testing required to certify a continuous
monitoring system The definitions of "performance eval uation”
and "performance test" have been added to §8 63.2 and are worded as
fol |l ows:

"Performance eval uation" neans the conduct of relative accuracy
testing, calibration error testing, and other neasurenents used in
val idating the continuous nonitoring system data.

"Performance test” neans the collection of data resulting fromthe
execution of a test nmethod (usually three em ssion test runs) used
to denonstrate conpliance with a relevant em ssion standard as
specified in the performance test section of the applicable
regul ati on.

2.2.13 Permt Revision

Comrent: Commenters said that the proposed definition of
"permt revision" includes both "permt nodifications" and
"adm ni strative permt anmendnents,” which are very different
procedures and should not be included in the same definition.
This definition should be deleted until individual MACT standards
are pronmul gated and a clearer definition can be devel oped.

Response: The EPA di sagrees with this commenter. The
definition of "permt revision"” in the General Provisions is
consistent with that in the part 70 operating permt regulation,
and the EPA believes this definition is appropriate.
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2.2.14 Relevant Standard
Comment: Sone commenters said that the proposed definition

of "relevant standard” could be msinterpreted to mean that if
there is a standard applicable to any portion of a stationary
source, it is relevant to other portions. The definition should

state that the standard is applicable to "the" source rather than

any portion of "a" source.

Response: The EPA agrees with the commenters and has nade
t he suggested changes to the final definition.

Comment: According to sone comenters, the | ast sentence of
t he proposed definition inplies that the General Provisions are
"rel evant standards,"” when, in fact, they are predrafted
provi sions that can be incorporated into relevant standards. The
comment ers suggested deleting this sentence. Another commenter
said that the General Provisions should be revised to make it
clear that State standards are not relevant standards to avoid the
possibility that State standards woul d be considered federally
enf or ceabl e.

Response: The EPA disagrees with the coment that the
General Provisions are only predrafted provisions that nust be
i ncorporated into relevant standards. As discussed in
section IV.C.1 of the pronul gation preanble, all parts of the
General Provisions apply to an affected source regul ated by an
appl i cabl e standard, unless otherw se specified by the particul ar
standard. Therefore, the |ast sentence of the definition is
retained. State standards that have been approved by the EPA
under subpart E of part 63 pursuant to section 112(1) of the Act
wi Il be considered "rel evant standards" under part 63, and they
will be federally enforceable.

2.2.15 Responsible Oficial




Comment: Commenters said that the definition for
"responsi ble official" should not distinguish the authority of
i ndi vidual s managi ng facilities based on the nunber of enployees
or annual sales. Many sites will not meet these artificial
desi gnati ons and would thus be required to receive specific
approval fromthe Admnistrator. Instead, the title IV definition
of a "responsi ble person or official authorized by the owner or
operator of a unit to represent the owner or operator in matters
pertaining to . . .subni ssions of and conpliance with permts,
permt applications, and conpliance plans" is nore |ogical and
easier to inplement. This change could also elimnate potenti al
conflicts for sources that are subject to both the title IV and
title I'll rules and m ght have nore than one "designated
representative" under title IV.

Ot her commenters requested additional clarification of the
definition. For exanple the use of "designated representative"” in
paragraph (4) is not defined and the relationship between this
par agraph and paragraphs (1) through (3) is unclear. Does
par agraph (4) override the first three paragraphs or vice versa?
The comment er suggested del eti ng paragraph (4).

Anot her problemis that the rules do not say who may be the
"responsi ble official"” for a partnership if each of the partners
is a separate corporation. The comenter suggested that if the
general partner is a corporation, the corporate responsible
of ficial defined per paragraph (1) would serve as the
"responsi ble" official in this case.

One commenter said that the definition should be reorganized
so that the nore general definition, i.e., that of the part 70
permt rule, comes first.

Finally, one commenter said that the liability criteria
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menti oned i n paragraph (4) should be limted to nonitoring,
recordkeepi ng, and reporting requirenents.

Response: The EPA del eted paragraph (4), as suggested by one
of the comenters, to elimnate confusion, as the other paragraphs
adequately describe a "responsible official."” Because
par agraph (5) (as proposed) references parts 70 and 71, title V
shoul d resol ve any perceived potential conflict, as another
comenter mentioned, between title IV and title I11.

The EPA retained the reference to larger corporations in
paragraph (1), because it is felt that smaller corporations should
have | ess of a need to delegate the duties of a "responsible
official" to someone other than the named corporate officials.

The EPA assunes that smaller corporations will rarely seek the
approval of the Administrator for an alternative person to be the
"responsi ble official,"” so this should not be burdensone to the
sources or the Agency.

Anot her comment er questioned what to do if each of the
partners in a partnership is a corporation. The EPA intended, as
the commenter recommended, that the partnership can choose which
of the corporate partners is the "responsible official” and all ow
that corporation to designate a "responsible official" per
par agraph (1).

2.2.16 Visible Em ssions

Conment : The definition of "visible em ssions" should

reference Method 22 from part 60.

Response: Method 22 has very specific applications that are
not universal and do not coincide with the nore conmmonly applied
Met hod 9. Therefore, the proposed definition of "visible
enm ssions” is appropriate, and no changes have been nade in the

final rule.
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2.3 CONSTRUCTI ON AND RECONSTRUCTI ON
2.3.1 Definitions
Coment: One commenter requested that the definition of

"construction" clarify the status of an existing source which is
noved to a new | ocati on.

Response: Under the CGeneral Provisions, whether an affected
source is subject to MACT for new sources or MACT for existing
sour ces depends on when construction or reconstruction of that
source comrenced in relation to the proposal date of the rel evant
em ssion standard. In other words, affected sources for which
construction or reconstruction is comenced before the proposal
date woul d be consi dered existing sources subject to MACT for
exi sting sources, and affected sources for which construction or
reconstruction is comrenced after the proposal date would be
consi dered new sources subject to MACT for new sources. |If a new
or existing source subsequently is relocated, and if no other
changes are nmade to the source (other than a change of ownership)
as a result of the relocation or in the process of relocation,

t hat source generally would continue to be subject to the sanme
em ssion standard requirenents that it was subject to under the
rel evant standard before the relocation took place. That is, if
it were subject to MACT for new sources before the nove it woul d
be subject to MACT for new sources after the nove as well. 1In
this context, "changes"” to the source nmean any changes to the

source's process or control equipnment, nmethod of operation, or

em ssions. It is possible, however, that an existing source that
rel ocates could beconme subject to MACT for new sources if, in the
process of relocating, the source is reconstructed. It is also

possi bl e that a previously unaffected source could beconme subject

to the requirenent to make a case-by-case MACT determ nation if
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changes to the source during the relocation trigger the
applicability criteria for a construction, reconstruction, or
nodi ficati on under section 112(g) of the Act.

These exanples are not nmeant to be exhaustive of all possible
exceptions to the general statenent that relocated sources (or
sources that change ownership) retain their "baseline"
applicability status under a relevant pronul gated em ssion
standard or under the provisions of section 112(g). If an owner
or operator has any doubt about the applicability status of a
rel ocated source, he or she should contact the appropriate EPA
Regi onal Office or delegated State or |ocal authority for an
applicability determ nation. Because applicability determ nations
must be made on a case-by-case basis, the Agency believes it is
not appropriate to change the definition of "construction” in this
regard.

Coment : Sone commenters suggested that the term "or
portion of a stationary source" means that m nor construction
activity could constitute construction. Another commenter
suggested that a de mnim s provision be included to exenpt m nor
construction or reconstruction projects fromnotification
requi renents.

Response: The definition of "construction” in the final rule
has been changed to |limt the scope of the General Provisions
requirenments for newly constructed sources to "affected sources”
as used within the framework of part 63. The EPA believes this
change clarifies the Agency's intent regardi ng these provisions.
The revised definition is consistent with the definitions for
"construction"” in the General Provisions for parts 60 and 61. In
addition, 8 63.5(b)(3) of the General Provisions final rule has

been changed to clarify that only constructed or reconstructed
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af fected sources (as defined in each em ssion standard) are
subject to notification requirenments even if those sources are
affected area sources. As nentioned in the previous coment
response, applicability determ nations for constructed and
reconstructed sources are nmade on a case-by-case basis by the

i npl ementing authority. \Wen in doubt, owners or operators should
contact the appropriate authority for a determ nation.

Comment: Several commenters believed the definition of
construction should refer only to physical changes that have an
i npact on air em ssions.

Response: Under the General Provisions, a preconstruction
application is required to be submtted for all activities that
meet the definition of "construction" of a new major affected
source, the "reconstruction" of a mpjor affected source, or the
"reconstruction"” of a mpjor source such that the source becones a
maj or affected source subject to the rel evant em ssion standard.
The purpose of the preconstruction review under section 112(i) (1)
is to ensure that constructed and reconstructed sources w |l be
able to comply with the relevant em ssion standard if they are
properly built and operated. The significance of the air
em ssions fromthat source has already been accounted for by
virtue of the fact that the subject source is included in the
regul ated source category and that it is a mpjor source of HAP

Comrent: In the proposed definition of construction, the
adjective "on-site" only nodifies fabrication. The |anguage
shoul d be changed so that "on-site" clearly refers to fabrication,
erection, and installation.

Response: The construction regul ations are concerned with
on-site fabrication, erection, and installation of permanent

structures. Of-site work should not be limted to only the word
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"fabrication" in the definition of "construction.” O her
activities may occur off site. The EPA cautions sources that
choose to enter contracts that they may incur substantial loss if
the construction application is denied or withdrawn. The EPA does
not recogni ze actions taken at the risk of the source as an

al |l owmance to proceed with construction of an affected source. The
definition wording has been anended to expand the understandi ng of
"on-site" so that it clearly applies to "erection"” and
"installation" as well as to "fabrication."

Coment: One commenter noted that the proposed definition of
construction applies to a stationary source that "is or may be
subject to the standard."” The commenter believes that "or may be"
shoul d be removed fromthis definition since it creates
unnecessary confusion. Another commenter indicated that the
definition of "construction" should be nodified to indicate that
it is applicable to requirenents established "under this part,"”
rat her than "pursuant to section 112 of the Act."

Response: There may be situations where a source is not
entirely certain if a planned stationary source will be subject to
a part 63 standard. |If there is any possibility that a stationary
source woul d be subject, then a preconstruction application should
be submtted. For the purposes of inmplenenting section 112 of the
Act, reference to requirenments established "pursuant to
section 112" is not interchangeable with requirenents established
"under this part." Specifically, the term "pursuant to
section 112 of the Act" is used to cover situations where States
may establish federally enforceable requirements pursuant to
section 112, for exanple, under sections 112(g) and 112(j) and
under subpart E of part 63. The definition of "reconstruction”

has been changed to reflect the pronul gated subpart E rule with
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regard to how and when a State may receive EPA approval to
establish certain requirements that will be considered federally
enforceabl e pursuant to section 112 (i.e., the proposed reference
to "State with an approved pernit program has been replaced with
"a State"). In addition, as discussed in a previous coment
response, the EPA has revised the definition of "construction,"”
and the phrases identified by the commenters have been del et ed.

Comment: Several comments were received objecting to the
consi deration of economc feasibility in the definition of
reconstruction. These commenters felt the definition of
reconstruction should be based entirely upon the relative capital
expenditure required for the project. Another commenter was
concerned that the consideration of econom c and techni cal
limtations mght lead to relieving a source of conpliance
obligations, and that the EPA needed to clarify howit wll
consi der "econom c and technical limtations” in approval of
reconstruction.

Response: Although the EPA acknow edges these concerns, the
Agency will continue to consider technol ogical and econom c
feasibility when making a determ nation of reconstruction.
However, the Agency does believe that the final decision of
t echnol ogi cal or economc infeasibility should rest with the
Agency. Therefore, 8 63.5(d)(3)(v) has been changed to require
sources that claimit is technologically or economcally
i nfeasible for themto neet a pronul gated em ssion standard to
submt information that is adequate to support their claimto the
Adm ni strator's satisfaction.

Comment: The General Provisions should not require
preconstruction review for sources that begin construction after a
MACT standard is proposed, but before it is pronulgated. The
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comment er believes reconstruction should be defined only with
respect to activity after the effective date of a section 112(d),
(f), or (h) standard.

Response: Sources that initiate activities that constitute
construction or reconstruction between the proposal and
promul gation dates of a standard are subject to the new source
requi renments within that subpart, and preconstruction plans are
required to be submtted to the Adm nistrator after the effective
date of the standard, provided that the source had not started up
before the effective date. Sources that start up before the
standard's effective date (i.e., pronulgation) are not required to
under go preconstruction review and approval under the CGeneral
Provi sions. The EPA believes that the proposal of a standard
provi des anple notification to an owner or operator as to the
requi renments for new sources subject to that standard, and that
construction or reconstruction can reasonably proceed with the
proposed standard in mnd. The requirenent to submt
preconstruction plans allows the Adm nistrator to ensure that when
the sources start up they will conmply with rel evant standards.
However, 8 63.6(b)(3) of the General Provisions allows sources
t hat commence construction or reconstruction between proposal and
promul gation of a standard 3 years to conply with the rel evant
em ssion standard if:

(i) The promul gated standard (that is, the rel evant standard)
is more stringent than the proposed standard; and

(i1)The owner or operator conplies with the standard as
proposed during the 3-year period inmediately after the

ef fective date.

In addition, the requirenment that these sources undergo
preconstruction review prevents the situation where a source could
install a small permanent structure to claimcomencenent and

circunvent the intent of the preconstruction review requirenent.
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Comment: The definition of reconstruction should be
clarified to indicate that it applies only to existing sources.

Response: The Agency does not believe that such a change is
appropriate. The Agency believes that sources that neet the
definition of "new source" also may be reconstructed.

Coment: Two commenters objected to the inclusion of the
estimated |ife of the replacenent as a criterion to be considered
in the Agency's approval of reconstruction.

Response: The EPA believes that estimted |ife of
repl acenent equipnent is a valid criterion to be considered in the
approval of reconstruction. The Agency would point out to the
commenters that this is only one of a list of criteria contained
in 8 63.5(e)(1) that is to be considered.

Coment: Several comrenters objected to the reliance upon
I nternal Revenue Service (IRS) docunents and regul ations in the
proposed definition of "capital expenditure.”™ Many comenters
believed the 1981 I RS docunent reference is, or will becone,
outdated. O hers believed this definition should be based on nore
accessi bl e and understandable criteria. Wiile this was a concern
anmong affected industries, environnental agencies felt that they
did not have the neans to verify this type of informtion.

Response: The definition of "capital expenditure,” which
referenced the I RS docunents in question, has been deleted from
the final rule, because the term "capital expenditure” is not
necessary for the General Provisions.

Comment: Several comments were received on the definition of
"commenced.” One commenter indicated that the definition of
comenced shoul d specifically exclude activities such as pl anning,
desi gn, ordering of equipnment and materials, etc. Another stated

that the definition of commenced undercuts the ability of a source
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to hire a contractor to order materials and equi pnment, and that
the prohibition should be limted to the comencenent of on-site
construction activities, if at all.

Response: "Comrenced"” is defined in terms of when the owner
or operator has started "a continuous program of construction or
reconstruction.” Because construction and reconstruction are
defined to apply to on-site activities, there is nothing in the
definition of comrenced that would prohibit activities such as
pl anni ng, design, etc. by the owner or operator or by a
contractor.

Comrent: "Source" must be defined for the purposes of
clarifying the scope of the rule for construction or
reconstructi on provisions.

Response: The final rule has been revised to clarify that
t he provisions of 88 63.5(b)(3) and (4) apply to "affected
sources,"” and, thus, the scope of the construction and
reconstruction requirenents in the General Provisions is dependent
upon the definition of "affected source.” As stated in the
definition of "affected source,” each relevant standard wil
define the "affected source"” for the purposes of that standard.
The scope of construction or reconstruction provisions, therefore,
wi || depend upon the standard-specific definition of "affected
source. "

2.3.2 Ceneral Requirenents

Comrent: One commenter argued that there is no | egal basis
for devel opi ng preconstruction review requi rements under
section 112(i) that are separate fromthe requirenments of
section 112(g). The comenter argued that section 112(i) al one
only applies before the effective date of a title V permt

program and it therefore does not warrant a preconstruction
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revi ew procedure.

Response: Section 112(i) provides the general conpliance
requi renments for sources covered by section 112.

Section 112(i)(1) requires that, after the effective date of any
em ssion standard, limtation, or regulation under

sections 112(d), (f), or (h), no one may construct a new ngjor
source or reconstruct an existing major source, unless the

Adm ni strator determ nes that the source will conply with the
standard. This | anguage clearly provides anple |egal authority
for the preconstruction review requirenments provided in 8§ 63.5.
As the commenter acknow edges, before the effective date of a
title V permit programin any State, the section 112(i)

requi renments alone apply to sources, and wi thout the requirenents
laid out in 8 63.5, there would be no applicable preconstruction
process for major sources subject to MACT standards. As final
MACT st andards have al ready been promnul gated, but no title V
prograns have been approved, there is clearly a need for the
provi sions of 8 63.5.

Furthernmore, the regulations inplenmenting section 112(g) have
not yet been promul gated. \When they are published, they will be
drafted to avoid duplicative requirements for sources.

I n addition, section 112(i)(1) requires preconstruction
review of sources subject to residual risk standards pronul gated
under section 112(f). Section 112(f) is independent of
section 112(g), and thus any preconstruction review provisions
associated with section 112(g) would not be adequate to inplenent
preconstruction review for sources subject to section 112(f)
standards. Therefore, the provisions of 8 63.5 are necessary to
ensure conpliance with section 112(f).

Comrent: Several comrents were received regarding the
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interaction of portions of 8 63.5 and the forthcomng rule to

i npl enent section 112(g) of the Act. One commenter believed that
the definition of construction should defer to the section 112(Q)
rule. Another felt that the EPA should delete 8 63.5(b)(6) until
the interaction with the section 112(g) rule is better understood.
Anot her commenter specifically asked what 8§ 63.5(b)(6) was
intended to inplenent if not the nodification provisions of
section 112(g).

Response: The provisions in §8 63.5 of the General Provisions
that deal with construction and reconstruction are intended to
address the preconstruction review requirenments of
section 112(i)(1) of the Act as well as additional notification
requi renents deemed necessary by the Admi nistrator to keep track
of new and reconstructed sources. Section 112(i) (1) addresses the
construction and reconstruction of major sources after rel evant
em ssion standards are promnul gated. The provisions of
section 112(g) address construction, reconstruction, and
nodi fication activities at major sources after title V permt
prograns becone effective and primarily before rel evant em ssion
standards are pronul gated. Because activities under
section 112(i)(1) may be required before title V permt prograns
beconme effective, a separate definition of construction is needed
in the General Provisions to inplenment section 112(i)(1).

Section 63.5(b)(6) is intended to clarify that changes made
to an affected source that is subject to a pronul gated em ssion
standard are al so subject to the em ssion standard, provided that
t he changes affect the portions of the source that are regul ated
by that standard. The changes referred to need not be consi dered
a nodi fication under section 112(g). For exanple, if equipnment is

added to an existing affected source, but no increase in actual
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enm ssions occurs as a result and the expenditure on the equi pnent
does not trigger a reconstruction determ nation under

section 112(g) or 8 63.5 of the General Provisions, the added

equi prent woul d be subject to the sane eni ssion control (and
other) requirenments that the existing source was subject to before
t he equi pnent was added (e.g., MACT for existing sources). The

| ast sentence in 8 63.5(b)(6) as proposed was deleted to reduce
confusion in the final General Provisions.

Comrent: Several comenters noted that only nmmjor sources
shoul d be required to submt preconstruction applications. They
noted that section 112(i) of the Clean Air Act, which 8 63.5 is
intended to inplenment, only requires preconstruction review for
maj or sources. Consequently, these commenters felt that
8§ 63.5(d)(1)(ii)(l) should be deleted. One conmmenter felt that
applications should be received from area sources only when the
part 63 standard covers area sources.

Response: The Agency agrees with the comenters, and the
final General Provisions reflect the requirement in
section 112(i)(1) of the Act that only major sources submt a
preconstruction application. Area sources are not required to
subm t preconstructi on applications, even when a part 63 standard
covers area sources, so 8 63.5(d)(1)(ii)(l) of the final rule has
been del et ed.

Coment: One commenter requested that the EPA clarify that a
separate control device and control efficiency are not necessarily
requi red for each HAP where a source emts nultiple HAP. The
coment er was concerned about |anguage in 88 63.5(d)(2) and (3)
whi ch requires a description of "each control device for each

hazardous air pollutant..."” and believed that this | anguage m ght

be msinterpreted to require a separate control device for each
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HAP.

Response: This consideration can only be addressed within
each subpart. Some regulations will have nmultiple standards
affecting different types of pollutants and units which would, by
their nature, require separate control systems. O her regul ations
may i nclude standards for nmultiple HAP within a famly that may be
controll ed together through a single control systemto neet a
conmbined limt. The control standards wi thin each subpart wl|
make the requi renents cl ear

Comment: One commenter believes that the discussion of
preconstruction review should not reference the defined term
"rel evant standard." Instead, it should refer only to the
st andards pronul gated under sections 112(d), (f), or (h) of the
Act .

Response: The preconstruction requirenents apply to
st andards devel oped pursuant to sections 112(d), (f), or (h) of
the Act. The rule language in 8 63.5(d)(1)(i) makes this clear by
referring to relevant em ssion standards that have been
promul gated in part 63.

Coment: One commenter noted that 8 63.5(b)(5) appears to
| eave out sources that receive extensions or exenptions from
conpl i ance.

Response: Section 63.5(b)(5) has been revised to address
t hose sources that have received a conpliance extension or an
exenption from conpliance.

Coment: One commenter felt that 8 63.5(b)(4) should be
del eted because it establishes overly broad preconstruction notice
requirenents, and it does not establish a size threshold for the
sources it refers to.

Response: The EPA believes that the broad preconstruction



notice requirements contained in 8 63.5(b)(4) are appropriate;
however, that paragraph has been revised to clarify that only new
and reconstructed affected sources are subject to the notification

requirenment. The term "affected source" effectively establishes a
size threshold for the source it refers to. Affected source wl
be defined in individual em ssion standards.

Comrent: Section 63.5(b) should be elimnated as it is
redundant with 8 63.1(e).

Response: The Agency does not believe that the provisions
contained in 88 63.1(e) and 63.5(b) are redundant.
Section 63.1(e) addresses the applicability of approved State
permt prograns before a relevant standard has been set under part
63, and 8 63.5(b) contains conpliance requirenents for existing,
newl y constructed, and reconstructed sources.
2.3.3 Application

Coment: Sections 63.5(d)(3) and (d)(4) should be

sinplified, to be consistent with the requirenents for

appl i cati ons under part 61.

Response: Sections 63.5(d)(3) and (d)(4) require nore
information to be submtted in a reconstruction application than
is required under simlar provisions in part 61. The Agency
believes that all the information required to be submtted under
these sections is necessary to allow a conplete and pronpt
eval uati on of a reconstruction application under part 63.

Comrent: One commenter suggested that requirenents contained
in 8 63.5(d)(3)(iii) through (v) be deleted fromthe
reconstruction application if the source designhates itself as
reconstructed.

Response: The EPA agrees that the information required under

8 63.5(d)(3)(iii) through (v) would not be necessary for sources
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t hat designate thensel ves as reconstructed and therefore subject
to new source standards. The final rule has been revised to
reflect this change by addi ng subparagraph (vi) to 8 63.5(d)(3).
Thi s paragraph allows the owner or operator to designate the
affected source as a reconstructed source and to declare that
there are no inhibitions to conplying with the standards. In this
case, the owner or operator would be exenpt fromsubmtting the
information listed in 8 63.5(d)(3)(iii) through (v).

Comrent: One commenter indicated that §8 63.5(d)(1)(ii)(H)
shoul d be revised to require only a discussion of percent
reducti on where a promnul gated standard speaks only in terns of
percent reduction, and not em ssion rates.

Response: The EPA agrees with the comenter and has nodified
this section to require a source to submt percent reduction
information if a pronulgated em ssion standard is in terns of
percent reduction. However, operating paranmeters, such as flow
rate, nmust be included in the application to the extent that they
denonstrate performance and conpli ance.

Comrent: Section 63.5(d)(2) should require submttal of data
only on HAP that are regul ated by the standard.

Response: National em ssion standards for hazardous air
pol l utants under section 112 of the anmended Act will be
establi shed on a source-specific, and not on a pollutant-specific,
basis. The Agency expects standards to cover the em ssions, or
potential em ssions, of all HAP listed in section 112. Therefore,
a construction or reconstruction application nust include
i nformation on all HAP.

Coment: Section 63.5 should state explicitly that
engi neering drawi ngs and detail ed specifications are not to be

subm tted.



Response: I n many situations, engineering draw ngs and ot her
detailed specifications will be necessary in order for the Agency
to make an informed review of a construction application. 1In
cases where such information is submtted and the owner or
operator believes that the information is confidential, the Agency
will evaluate this information in accordance with the regul ations
governi ng confidential business information and treat it in the
appropriate manner

Comment: Submittal of an application under 8 63.5(d)(1)(i)
and 88 63.5(d)(2) and (3) should only be required if actual field
construction or reconstruction is about to be initiated.

Response: The preconstruction or reconstruction application
requi red under 88 63.5(d)(1), (2), and (3) is required to be
submtted "as soon as practicable" before actual field
construction or reconstruction is to be initiated. The
construction application is required to be submtted in advance so
that the Adm nistrator may have sufficient time to nmake a
determ nation wi thout delaying the source's plans. This section
of the rule has been revised to allow owners and operators greater
di scretion regarding when to submt applications. However, the
EPA advi ses owners and operators that waiting until construction
is about to comrence would not provide the Admi nistrator with
sufficient reviewtime, and it could delay commencenent of a
pr oj ect .

Comrent: Reporting control efficiencies for individual
conpounds under the construction application requirenents of
8§ 63.5(d)(1)(J) may not be possible for all sources. In this
case, only the overall control efficiency should be reported.

Response: The provision for reporting control efficiencies
for individual conmpounds is found in 8 63.5(d)(2), not
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8§ 63.5(d)(1)(J). The EPA recognizes that instances may exi st
where precise estimtes of the control efficiencies of specific
HAP conpounds will not be possible. 1In these instances, the owner
or operator should provide an approxi mati on of control efficiency
for each individual HAP and then submt the actual control
efficiencies in accordance with 8 63.5(d)(1)(iii). The fina
CGeneral Provisions has been revised to reflect this change.

Comrent: Section 63.5(d)(1)(iii) should be revised to all ow
engi neering estimates of em ssions in applications for approval of
construction or reconstruction.

Response: Section 63.5(d)(1)(i)(H) allows the use of
estimates in the preconstruction application instead of actual
em ssions data. Therefore, a preconstruction application can be
approved using this information. However, 8 63.5(d)(21)(iii)
requires actual, nmeasured em ssions data to be submtted no | ater
than with the initial notification of conpliance status.

Comment: One commenter stated that § 63.5(d)(1)(iii) should
be revised to allow the owner or operator to estimate emn ssions
fromsmall em ssion points, rather than running tests.

Response: Em ssion information should be based on testing
whenever possible. However, in sonme instances the Agency realizes
that testing is either inpossible, inpractical, or unnecessarily
burdensonme. In these situations, the review ng authority can work
with the owner or operator on a source-specific basis. However,

t he EPA does not believe it is appropriate to nodify
8 63.5(d)(1)(iii) to allow estimted em ssions instead of neasured
em ssions for small em ssion points in all cases.

Comment: One commenter indicated that the applicant shoul d
be given the opportunity to withdraw an application at any tine

prior to denial.



Response: An application for construction or reconstruction
may be withdrawn at anytinme with notice to the appropriate
enf orcenent authority. A source need not wait for a decision, and
t he EPA woul d appreciate efforts to discontinue unnecessary
revi ews.

Comment: Commenters said that the 8 63.5(d) (1) requirenent
t hat an application for approval of construction or reconstruction
be postmarked 180 days before the construction or reconstruction
is planned to commence once the rel evant standards are in place
shoul d be shortened. The unnecessarily long lead tinme wll
encourage inconplete applications and reduce the flexibility of
sources to respond to market conditions or other regulatory
mandat es. The EPA should make it clear that construction my
commence i mredi ately upon approval. |In contrast, a State agency
noted that if clarifying information is needed by the permtting
agency, the advance notification and review period could easily
stretch into a year. 1In fact, one comrenter suggested that
appl i cations should be postmarked 360 days prior to construction
once the relevant standards are in place. Sone commenters felt
t hat the EPA should cut its review periods in half; others said
that additional review tine was needed.

One commenter said that the 45-day clock that starts with the
effective date of individual standards is unworkable; it wll
probably take a m ninmum of 30 to 45 days for a source to determ ne
its applicability under a given standard.

In addition, the EPA should allow the owner or operator to
begin any form of construction activity before final approval is
received, at the risk of the owner or operator in the event of
di sapproval, unless the State where the source is |located inposes

restrictions on the scope of construction activities. In this
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case, construction should be allowed to begin as soon as ot her
permt progranms (e.g., existing State preconstruction prograns)
are satisfied.

Ot her commenters said that a bl anket requirement for a 180-
day notice is inappropriate for smaller HAP sources, area sources,
or for sources such as industrial cooling towers that have
t echnol ogy-based requirenents. |In these cases, a sinple notice
and certification that identifies the source and provides
sufficient information to indicate that the source will neet the
preconstruction review requirenents of the standard shoul d
suffice. This notice and certification should be submtted
shortly before construction with expedited agency review.

A related coment is that the EPA should del ete the 30-day
deadlines to submt additional information for 88 63.5(e)(2)(ii)
and (e)(3)(ii) because sources will already be very notivated to
respond pronptly. In the event that nore tinme is avail abl e,
possi bl e sanctions are not identified, nor do they seem
appropri ate.

Response: As discussed in an earlier comrent response and in
section IV.E. 4 of the pronul gation preanble, the final rule has
been revised to require the submttal of an application for
approval of construction or reconstruction "as soon as
practicabl e" before construction or reconstruction is planned to
commence.

In general, it is the EPA's policy that construction nay
begi n i mmedi ately upon approval of an application. However,
because of the need to nake case-by-case decisions on the approval
of construction or reconstruction, the Agency does not believe it
is appropriate to state this in the final rule.

The 45-day clock referred to by the comenter is that period
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al l owed under proposed 8 63.5(d)(1)(i) for the submttal of an
application for approval of construction, when construction had
commenced, but startup had not occurred before the effective date
of the standard. The EPA believes that, in such a situation, it
is inmportant to receive the application for approval as soon as
possi bl e after pronul gation of the standard in order to ensure
that the source's plans for construction are adequate to allow it
to neet the standard at startup. To avoid delays in startup, it
benefits the new source owner or operator to know as soon as
possible if changes to a project are necessary prior to startup.
Further, the proposed standard will have provided an owner or
operator with advance information that can be used to begin
preparation of an application prior to pronulgation of the final
standard. In |light of these considerations, the Agency believes
t hat while sone extension of the 45-day period proposed may be
appropriate, it should not be substantial. Therefore, the final
rule requires that for a source whose construction comences after
proposal of a standard and whose startup will occur after

promul gation, the application for approval of construction or
reconstruction shall be submtted as soon as possible, but no

| ater than 60 days follow ng promul gati on of the rel evant

st andar d.

The Agency di sagrees with the comenter's suggestion that any
form of construction activity be allowed prior to approval at the
risk of the owner or operator. This is disallowed by policy
because it is too difficult to disapprove a construction
application once an owner or operator has made a significant
i nvestnent in the project.

As di scussed above, the requirenments for the application for

approval of construction or reconstruction established in the



CGeneral Provisions are the generic requirenents for all sources.
The conplexity of applications nay be tailored to a particul ar
source category in a MACT standard, allow ng application

requi renments to be stream i ned.

The EPA di sagrees with the commenter's suggestion that the
30-day deadlines for submtting additional information be deleted.
The Agency needs a reasonable deadline for the submttal of
coments or additional information in order to proceed with a
determ nation as expeditiously as possi bl e.

2.3.4 Approval of Construction or Reconstruction

Comment: Several commenters felt that a source should be
shielded fromenforcenent action by the EPA once approval has been
granted for construction or reconstruction, and thus
8§ 63.5(e)(5)(ii) should be deleted or revised.

Response: The EPA rejected these suggesti ons because the
shield is inappropriate when there may be viol ati ons of
requi renents other than the application. Where the source is
acting in accordance with an approved application, enforcenent
action would probably not be taken for the requirenments in that
application, but there may be other requirenents a source faces,
whi ch should remain in effect and enforceable. Thus, the EPA has
not nodified the referenced section.

Comment: Several commenters believed that a construction or
reconstruction review application should be deenmed approved if no
action is taken by the EPA within 30 days.

Response: Under section 112(i)(1), the EPA has the statutory
obligation to ensure that new and reconstructed major affected
sources will neet the rel evant promul gated em ssion standard if
they are properly built and operated. Therefore, it is

i nappropriate for the Agency to waive the requirenent that
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construction or reconstruction applications be approved in advance
of startup of the affected source. The EPA intends to act on
preconstruction applications in a tinely manner to prevent del ays
in sources' planned construction activities; however, it would be
unreasonabl e for the Agency to guarantee that such a delay wll
never take place. It is inpossible for the Agency to know in
advance the circunstances surrounding a particular construction or
reconstruction project.

Comment: Several commenters indicated that owners or
operators should be allowed to undertake a wi de range of on-site
activities, at their own risk, before receiving approval for a
reconstruction or construction application fromthe EPA. One
comment er pointed out that while the preanble to the proposed
regul ation indicated that activities of a "permanent nature" were
prohi bited, there was no such prohibition in the regulation.
However, another comrenter felt that no on-site activity should be
al | owed before approval by the Agency.

Response: As noted by the comenter, the proposed preanble
(58 FR 42785) listed sone activities that may and nmay not be
commenced while a source is awaiting approval to construct. A
source is to refrain fromundertaking any activities of a
per manent nature in the event that an application is w thdrawn or
not approved. The EPA sees no reason to prohibit a source from
begi nni ng pl anning and design activities at its own risk. The EPA
bel i eves sufficient guidance on the nmeaning of the prohibition was
provided in the preanble of the proposed General Provisions, as
noted above. Because of the need to nmake construction
determ nations on a case-by-case basis, the EPA believes it is not
appropriate to include this prohibition directly in the rule.

Comment: The requirenment in 8 63.5(b) for the EPA to issue
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written approval in the formof a construction permt exceeds the
Clean Air Act mandates. The EPA is only required to make a
determ nati on before construction begins that the source will neet
new source standards, and a preconstruction permt is not
required.

Response: Section 63.5(b) does not require a source to
obtain a construction permt. This section requires a source to
submt information regardi ng the planned construction or
reconstruction in accordance with 8 63.5(d) and that the
Adm ni strat or approve the construction or reconstruction in
accordance with 8 63.5(e). Section 63.5(e) states that the
Adm nistrator will notify the owner or operator in witing of
approval or intention to deny approval, with no nention of a
permt.

Coment: One commenter felt that 8 63.5(e)(2) nust state
that the only basis for denial of approval is when the source wll
not neet MACT or when the source did not submt information in a
timely manner.

Response: The Agency disagrees with the commenter. Deni al
of an application may be based upon various factors. The
Adm nistrator is not limted to denial based solely upon untinely
subm ttal of information, or upon whether the finished project
wi Il meet an applicable MACT standard. Construction of a new
source within a nonattainment area is just one exanple of relevant
i nformation beyond tim ng and conpliance with the MACT standard
that the Adm nistrator will consider
2.4 COWPLI ANCE AND MAI NTENANCE ACTI VI TI ES
2.4.1 Applicability

Conment : The conmmenter stated that the General Provisions

are confusing, and that it is difficult for an owner or operator
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to determ ne the various requirenents and timng thereof to which
a source is subject. 1In order to make the General Provisions nore
under st andabl e, the comenter suggests draw ng sanple tinelines
that graphically represent the various due dates for the different
ki nds of sources.

Response: The EPA appreciates the commenter's concern, and
has nade every effort to nake the final General Provisions clear
and easy to understand. In addition, the EPA has devel oped
tinmeline tables that depict the various timng requirenments for
di fferent kinds of sources and activities. These tables are
i ncluded as Appendi x A of this docunent. Additional graphical
timelines may be devel oped as part of enabling materials for the
final General Provisions.

2.4.2 Conpliance Dates

Comment: The commenter believes that 8 63.6 is incorrectly
worded to inply that all new sources, the construction of which
commences after the date of the proposed standard, nust conply
with the standard upon pronul gation. The comenter contends that
this is true only for new maj or sources.

Response: Sections 63.6(b)(1) and (b)(2) clearly state that
new and reconstructed sources that are subject to a rel evant
standard nmust conply with the standard by the standard's
promul gation date or by the startup date of the source, whichever
is later. This requirenent applies to all subject new sources
whet her they are affected major sources or affected area sources.
Section 112 of the Act makes no distinction between major and area
sources with regard to conpliance dates.

Comment: One commenter said that the EPA should address the
i ssue of a conpliance date for area sources that increase their

em ssions such that they becone major sources and therefore
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subject to a relevant standard. The commenter said that this was
a particular concern in situations where the area source has not
obt ai ned a construction permt.

Response: The commenter is correct that the proposed General
Provi sions did not address area sources that subsequently becone
maj or sources. Sections 63.6(b)(7) and (c)(5) have been added to
the final rule to address this situation. Consistent with the
definitions of "new source" and "existing source" in 8 63.2, the
new provisions in 88 63.6(b)(7) and (c)(5) distinguish between
previously unaffected "new area sources" and "existing area
sources" based on when construction or reconstruction of the area
source was commenced. The EPA believes that this is an
appropriate way to distingui sh between new and exi sting area
sources for the purposes of establishing conmpliance dates for
sources that subsequently beconme affected nmj or sources, despite
the fact that these sources were unaffected at the tine
construction or reconstruction was commenced.

Comrent: One commenter believes that 8 63.6(b)(1) should be
anmended to say: "except as provided in paragraphs (b)(3) and
(b)(4) of this section..." because paragraphs (b)(3) and (b)(4)
constitute exceptions to the provisions of (b)(1), and w thout
this clarifying phrase, the relationship between the paragraphs
may not be clear. Another commenter said that the reference to
8§ 63.5(b)(3) in paragraph 63.6(b)(3) is incorrect, and should be
changed to 8§ 63.6(b)(1).

One commenter believes that 8 63.6(b)(3) should be anended to
refer to section 112(f) standards as well as section 112(d) and
section 112(h) standards. The commenter argues that this is
demanded by the Act, and that the 3-year extensions of conpliance

di scussed in this paragraph should apply to all standards under
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sections 112(d), 112(f) or 112(h).

Response: The EPA agrees that 8 63.6(b) should be clarified
regarding the relationshi p between paragraphs and has revised the
section accordingly. The reference to 8 63.5(b)(3) was not in
error [see section 112(i)(2) of the Act]; however, the EPA has
determ ned that this reference is not needed and, therefore, it
has been deleted fromthe final rule.

Coment: The commenter suggests that the EPA should revise
8§ 63.6(b)(3)(i) to allow extensions of conpliance for sources
constructed between proposal and pronul gation of a standard that
are required to install controls "different”" fromthe proposal, as
well as for controls nore stringent than the proposal.

Response: The EPA disagrees with the comenter's suggestion;
however, this provision in the final rule has been changed in
response to this comment to clarify that the pronul gated standard
may be nore stringent than the proposed standard in a variety of
ways and not just in ternms of the level of control required. The
| anguage in the final rule nore clearly reflects the statutory
| anguage in section 112(i)(2) than did the proposed | anguage.
Section 63.6(b)(3)(i) allows extensions of conpliance for sources
construct ed between proposal and pronul gation of a standard that
are required to install "nore stringent" controls pursuant to
section 112(i)(2) of the Act. There is no statutory requirenent
for the Agency to allow this extension of conpliance when the
required controls are "different” from proposal.

Comment: The EPA received several coments on the provisions
of 8 63.6(b)(4), which inplenent the conpliance date provisions
for standards devel oped under section 112(f) of the Act. One
commenter stated that the 10-year period allowed for a source

constructed between proposal and pronul gation of a section 112(f)
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standard, if the promul gated standard is nore stringent than the
proposed standard, is excessive. Another comenter expressed
concern that this 10-year period for conpliance with risk-based
st andards may be unacceptable fromthe perspective of public
heal t h i npacts.

Response: The first comenter has m sunderstood the
provi sions of 8 63.6(b)(4), which give sources constructed between
proposal of a section 112(d) standard and proposal of a
section 112(f) standard up to 10 years after the date construction
has commenced to conply with the section 112(f) standard. These
provi sions are mandated by section 112(i)(7) of the Act and,

t herefore, the EPA nmust provide for the 10-year period in the
General Provisions. |In addition, the EPA has provided in

8§ 63.6(b)(4) that sources subject to a section 112(f) standard
need not conmply with that standard before the standard's effective
dat e.

Comrent: Two commenters stated that 8§ 63.6(b)(4) should be
revised to accurately reflect the statute. These comenters
suggested revising the wording to mimc the wording of the statute
exactly, so that it reads "shall not be required to conply with
the em ssion standard...until the date 10 years after..."

Response: The EPA maintains that the wording of 8 63.6(b)(4)
correctly inplenments the intention of the statute, and there is no
need for revisions. The regulatory |anguage nerely states what is
inplicit in the statute; while sources constructing between
section 112(d) rule proposal and section 112(f) proposal have
10 years from construction to conply with the section 112(f) rule,
when nore than 10 years from construction has passed, the normal
conpliance rules apply. This does not shorten the 10-year

conpliance period for those sources.
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Comment: One commenter stated that 8§ 63.6(b)(4) should be
revised to indicate that if a section 112(f) standard is
promul gated nore than 10 years after a new source begins
construction, the source shall be given the sane anpbunt of tine to
conme into conpliance as other existing sources.

Response: As discussed in response to the previous conment,
t he General Provisions do provide for the case when a
section 112(f) standard is pronul gated nore than 10 years after a
new source begins construction. Section 63.6(b)(4) of the final
rule provides that:

if the section 112(f) standard is pronul gated nore than
10 years after construction or reconstruction is comrenced,
t he owner or operator shall conply with the standard as
provi ded in paragraphs (b)(1l) and (b)(2) of this section.

Clearly, all sources to which 8 63.6(b)(4) will apply will be new
sources because they commenced construction "after the

Adm ni strator first proposed regul ati ons under [section 112]
establishing an em ssion standard applicable to such source" [see
section 112(a)(4)] and, by definition, construction was comenced
after the proposal of a standard under section 112(d) that was
applicable to them Section 63.6(b)(4) does not apply to existing
sources, and it has been revised in the final rule to renmove the

i nadvertent reference to the conpliance date for existing sources
in 8 63.6(c)(2).

Comment: The commenter states that the General Provisions
fail to address the issue of stringency when a final rule has nore
stringent nonitoring requirenments than a proposal, or when the
applicability thresholds have been | owered. The commenter
recommends that in the first case, the source should receive the
statutory extension, and in the second case, that sources

previ ously uncovered should be regul ated as existing sources.
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Response: As individual standards are pronul gated, the EPA
wi ||l determ ne whether the final standard is nore stringent than
t he proposed standard and di scuss the basis of the stringency
determ nation. Because the effects of possible changes in
nmonitoring requirenents and applicability thresholds vary anong
source categories, it is not appropriate to make a bl anket
assunption in the General Provisions that such changes are
necessarily nore stringent and that conpliance extensions are an
appropriate renmedy. Both the statute and the General Provisions
are clear in the definitions and related applicability
requi renments concerning the differences between new and existing
sources, and no changes beyond those di scussed el sewhere in this
docunent have been made.

Comrent: The commenter suggests that the provision for a 3-
year extension when a final rule is nore stringent than the
proposed rule should clarify that the proposed standard that is
referenced is the standard of concern when there is nore than one
standard covering a source.

Response: The EPA believes that 8 63.6(b)(3) as proposed is
sufficiently clear with regard to the commenter's concern.

Comrent: The commenter suggests that the EPA refer to timng
requi renents established pursuant to sections 112(g), (j), and (q)
of the Act in both 88 63.6(b) and (c). The commenter has
suggest ed addi ng a new subparagraph to each of these sections to
acconplish this.

Response: The timng requirenents related to sections 112(Q)
and (j) of the Act will be dealt with in separate rul emaki ngs and
are not appropriately established as part of the General
Provi sions. Conpliance deadlines and other requirenments resulting

fromrevisions to section 112 standards pronul gated prior to the
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Clean Air Act of Amendnments of 1990 will be addressed in
i ndi vi dual rul emaki ngs conducted under the authority of
section 112(q).

Comrent: The commenter argues that conpliance tinelines for
MACT source category pronul gati ons should be specified within each
MACT standard, rather than in the CGeneral Provisions.

Response: The EPA di scussed the relationship between the
General Provisions and individual NESHAP, or MACT standards, in
t he promul gation preanble in detail. The EPA's policy is that the
General Provisions should provide the general conpliance framework
for individual standards, including the baseline requirenments for
conpliance dates that are included in section 112. |In many
situations individual standards may override specific provisions
of the General Provisions, when appropriate, as provided for in
t he General Provisions. The conpliance date for existing sources
is one of the provisions that will be determ ned in each standard,
not to exceed 3 years, as specified in the Act. Conpliance dates
for new sources are specified directly in the Act, and they w Il
not be determ ned in individual standards.

Coment: Commenters said that timng constraints related to
the need to conduct performance testing, design pollution control
systenms, and conduct possible nulti-source dispersion nodeling to
determ ne conpliance status mean that the EPA should never
establish a conpliance date for a section 112(d) or (h) standard
that is less than 3 years after the effective date. Wth a 3-year
period to gear up for conpliance, requests for extensions under
8§ 63.6(i)(4) should be allowed up to two years after the effective
date for these standards. It is in the source's interest to
submt the request as soon as possible and no further deadlines

are needed.
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Response: The Act is clear that the Adm nistrator shall
establish conpliance dates for existing sources that provide for
conpliance as expeditiously as possible and that 3 years is the
maxi mum anmount of time allowed for conpliance. There are
i nstances when a conpliance period of less than 3 years is
appropriate. For exanple, in the proposed chrom um el ectroplating
NESHAP, a 3-nmonth conpliance period is allowed for affected
sources to install sonme controls owing to the w despread
avai lability of these particular controls, the extensive industry
experience with the controls, and the environnmental benefits of
the em ssion reductions. The proposed CGeneral Provisions
appropriately referred to the applicable subpart for the
conpliance date for that subpart, and also reflected the maxi mum
period of 3 years allowed by the Act. For this reason, the
regul atory | anguage regardi ng conpliance deadlines in the General
Provi si ons has been mai ntai ned as proposed.

The EPA proposed that a request for an extension of
conpliance be submtted not later than 12 nonths before an
af fected source's conpliance date for a source not utilizing
em ssions averaging to denonstrate conpliance, and not |ater than
18 nmont hs before the conpliance date for a source that is
utilizing eni ssions averagi ng. The EPA believes these tinme
periods are appropriate to allow for Agency review of the request
and action by the source, if necessary, to respond to the Agency's
determ nation on the request. G ven that a conpliance deadli ne of
| ess than 3 years may be established in some standards, it is
appropriate to relate the deadline for requests for extensions of
conpliance to the conpliance date that is established in the
appl i cabl e standard, rather than providing a bl anket period of

2 years after the effective date as requested by the commenter.
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Therefore, no change was nade in the proposed requirenents
regardi ng the deadline for requests for extensions of conpliance.

Comment: The commenter stated that the EPA should assune
conpliance will be achieved within 90 days of the effective date
of a standard. This commenter said that | onger periods would be
appropriately determ ned in individual rulemakings. This
commenter stated that a 3-year conpliance period should not be the
norm and the burden to denonstrate the need for an extended
conpliance period should be on the source.

Response: The EPA intends to establish the shortest
practicable conpliance periods for existing sources during the
rul emaki ng process for each standard. This position is reflected
in 8 63.6(c)(1) of the General Provisions, which states that:

t he owner or operator of an existing source shall conply with
such standard by the conpliance date established by the

Adm ni strator in the applicable subpart(s) of this part.
Except as otherw se provided for in section 112 of the Act,
in no case will the conpliance date established for an

exi sting source in an applicable subpart of this part exceed
3 years after the effective date of such standard.

The EPA believes that a default assunption that conpliance dates
shoul d be set at 90 days after the effective date of the standard
is not reasonable and is not consistent with the intent of
section 112(i)(3), which provides that the Adm nistrator shal
establish conpliance dates for each category of sources providing
for conpliance "as expeditiously as practicable, but in no event
| ater than 3 years after the effective date of such standard. . ."
The burden of denonstrating the need for an extended conpliance
period will be on the affected category of sources during the
rul emaki ng process to develop a standard for that category.
Comrent: The commenter clains that the conpliance dates in

8 63.6(c) are inconsistent with the provisions of the Act, which
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al |l ow existing source up to 3 years after pronulgation to conply
with a standard, as well as a further 1-year extension, if
necessary.

Response: Section 112(i)(3) provides that the Adm nistrator
determ ne the conpliance date for existing sources on a standard-
specific basis. The statute provides that the resulting
conpliance dates may be as | ong as, but may not exceed, 3 years
after the standard's effective date. Thus, conpliance periods for
exi sting sources may be | ess than 3 years. The conpliance date
referred to by the commenter is provided for in 8 63.6(c)(1), and
the one year extension of conpliance is provided for in
8§ 63.6(i)(4)(i)(A.

Comment: The commenter states that 8§ 63.6(c)(1) as proposed
incorrectly states that "In no case will the conpliance date
established for an existing source...exceed 3 years after the
effective date...." The comenter suggests that this paragraph be
revised to reflect the fact that an owner or operator may receive
an extension of conpliance pursuant to section 112 of the Act.

Response: The EPA recogni zes the comenter's concern. The
exceptions to the conpliance date requirenents in 8 63.6(c)(1l) are
addressed in 8§ 63.6(a)(1).

Comrent: The commenter suggests that § 63.6(c)(1) should be
del eted to avoid confusion, as this paragraph inplenments
section 112(i)(8) of the Act, which is also inplenmented by the
coke ovens regqgul ation, subpart L of part 63.

Response: The EPA agrees with the commenter that the
reference to coke oven batteries in 8 63.6(c)(1) is unnecessary,
and the Agency has revised the rule to renove the reference to
coke oven batteries in this paragraph, rather than deleting the

par agraph entirely.
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Comment: One commenter stated that the General Provisions
shoul d provide a sinple nechanismfor States to alter time franes
for notification, reporting and records retention, to ensure that
all sources conply, as the existing timeframes in the proposed
General Provisions may not be practical.

Response: The General Provisions allow owners and operators
to change the dates and frequencies of certain requirenments by
mut ual agreenent with the del egated authority. O her tinelines,
such as the records retention period, are to remain uniformfor
all affected sources subject to a regulation. (The EPA believes
that the required records retention period is the m nimum
necessary to provide evidence of a violation that may have
occurred and to allow the EPA to take enforcenent action against
the source within the statute of limtations.) The EPA has set
t he deadl i nes at what the Agency believes are reasonable tines,

i ncludi ng the changes nade since proposal in response to coments.
However, States have the flexibility to submt programs to the EPA
for approval under section 112(1) of the Act (see subpart E of

part 63) that alter many of the tine frames in the General

Provi sions. The EPA believes, therefore, that the mechani sm
requested by the comenter has already been provided.

2.4.3 Conpliance Extensions

Comment: Many commenters disagreed with the EPA's proposed
policy on conpliance extensions. Specifically, many comenters
argued that sources should not be required to submt requests for
conpliance extensions no |later than 12 nonths before the
conpliance date. Comenters felt that this tine period would nake
it difficult for owners or operators to respond flexibly to
rapidly changi ng conditions, and that it would reduce the owners’

or operators' ability to accurately assess their ability to conply
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by the conpliance date. Commenters suggested that the deadline
for filing conpliance extension requests should be closer to the
conpliance date, and several comenters suggested that sources
should be allowed to file a request for a conpliance extension up
until the conpliance date. Other comenters suggested that 30
days before the conpliance date is appropriate if emn ssions
averaging is not used, and 60 days is appropriate if it is used.

Response: Because of the requirenents set out in
section 112(i) of the Act, many em ssion standards will have a
conpliance date for existing sources that is three years after
promul gation. The Agency believes that this should provide anple
time for sources to determ ne whether they can neet their
conpliance date. New sources have the period of time prior to
startup to prepare for the requirenments of an applicable standard,
and the EPA believes that the deadline for conpliance extension
requests is therefore reasonabl e and no changes have been made in
the final rule. The advance request allows sufficient tinme for
the inplenmenting authority to make a determ nati on before the
conpliance date while still allowi ng the source adequate tinme to
conme into conpliance if an extension request is denied.

The Agency believes that situations where unavoi dable or
unf oreseen circunstances arise after the deadline for requesting a
conpliance extension, thereby interfering with the source's
ability to conply with the standard by the conpliance date, wll
be rare. Consequently, the EPA has determ ned that it is
i nappropriate to include a special consideration provision in the
General Provisions to review | ate requests for extensions of
conpliance on a case-by-case basis. Instead, when these
situations arise, the EPA will avail itself of enforcement options

under section 113(a) of the Act, and an adm nistrative order w |l
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be enpl oyed to handle | ate requests for conpliance extensions. In
this process, an enforceable schedule for conpliance wll be
negoti ated between the EPA (or the delegated State) and the owner
or operator. Failure to neet this schedule could result in a
violation of the adm nistrative order. The EPA nmaintains that
this approach to addressing |late requests for conpliance
extensions will expedite conpliance with standards, even for those
sources that encounter delays after the deadline for submtting
conpliance extensions. Further, because the conpliance schedul e
wi Il be negotiated with the source, it should be anenable to the
particul ar circunstances or concerns faced by any individual

sour ce.

Comment: Two commenters requested clarification regarding
whi ch systens may receive conpliance extensions, and one of these
commenters specifically stated that pollution prevention practices
may al so be rel evant neasures warranting extensions. This
coment er suggested | anguage changes to 88 63.6(i)(4) and (i) (5)
to specify exanples of installations of controls that the
comment er believes should qualify for extensions of conpliance.

Response: Conpliance extensions may be requested for any
systens required for control of HAP under a relevant standard.
However, pollution prevention projects nmay be considered in an
ext ensi on request only insofar as the project directly affects
"installation" of controls used to comply with a given standard.
The | anguage changes suggested by the comenter have not been
i ncorporated into the General Provisions because the EPA reserves
the discretion to determ ne which installations may qualify for
ext ensi ons of conpliance on a case-by-case basis or during the
devel opnent of individual NESHAP.

Comment: The commenter states that the General Provisions
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fail to address how the EPA will inplenment the 2-year extension
period authorized by section 112(f)(4)(B) of the Act.

Response: The provisions for inplenmenting the 2-year
ext ensi on of conpliance under section 112(f)(4) of the Act are
specified in 8 63.6(i)(4)(ii) of the final General Provisions.

Coment: One commenter noted that 8 63.6(i)(15), which
addressed requests for section 112(d) conpliance extensions, does
not address requests submtted before approval of a State's
part 70 operating permt programor of the part 71 Federal
program The commenter suggested that the followi ng sentence be
added to the end of that paragraph to correct this oversight:
"Before the date that a part 70 or part 71 permt programis
approved in the source's State, the notification of approval of a
request for an extension of conpliance in paragraph (i)(12)(i) of
this section shall serve as the approval of the extension until a
permt is issued under part 70 or part 71."

Response: The contents of this paragraph have been nopved
from8 63.6(i)(15) to 8 63.6(i)(4)(i)(A) in the final rule, but
t he changes suggested by the conmenter have not been nmade. The
commenter is correct in pointing out that, in some cases, a source
may need to seek an extension before approval of a State's part 70
operating permt programor a part 71 Federal program However
the regul atory | anguage accounts for this. There will be
situations where approval or denial of the request will precede
approval of a permt program |In such cases, the approval notice
wi Il determ ne the source's conpliance responsibilities until a
permt is issued.

Coment: The commenter believes that a transition plan is
necessary to establish a mechanism for inplenmenting federally

pronmul gated regul ati ons before approval of a title V program and
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del egati on of NESHAP, particularly with regard to subm ssi on and
approval of conpliance extensions under 8 63.6(i). The comenter
believes that at a m ninum Regional O fices should be in
consultation with State and | ocal agencies on these issues.

Response: The EPA agrees that before the title V permt
programis approved and operational, all provisions of
regul ati ons, including conpliance extensions, should be
i mpl enent abl e and enforceable. |1ndeed, the EPA believes that any
part 63 standard is directly enforceable even in the absence of a
title Vpermt. Section 113(b) of the Act provides that permts,
i npl ement ati on plans, orders, and other requirenments under the
Act, including the conpliance extension approvals under 8 63.6(i),
are fully enforceable. Therefore, no change to the | anguage of
this rule has been nade. Before States are del egated the
authority to inplenment part 63 NESHAP t hrough approval of their
title V permt prograns, States may accept del egation of NESHAP
t hrough the adm nistrative procedures established under
section 112(1) of the Act in subpart E of part 63. The EPA's
Regi onal Offices will be in consultation with State and | oca
agenci es on these issues.

Comment: Several commenters requested that subpart A be
changed such that nonitoring perfornmance tests (performance
eval uati ons) and performance tests are waived automatically if a
source is granted a conpliance extension.

Response: The EPA disagrees with the comenter that
performance eval uations and performance tests should be waived
automatically. As discussed in section 2.5.8, performance test
wai ver, the Adm nistrator views the application for a waiver of
performance tests (and perfornmance evaluation tests) to be

necessary to justify the request. The subm ssion of these
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applications is not burdensonme, and they should be submtted with
the request for an extension of conpliance or at the sanme tinme
that a site-specific test plan or notification of performance test
woul d be submtted. |Insofar as a source is able to conply with
testing and nonitoring requirenments despite the need for a
conpliance extension, the tests should be conducted, and the
extensi on should not provide any undue del ays to these

requi renents. However, the EPA recognizes that there may be
situations where it would be appropriate to grant a conpliance
extension that covered performance tests, and 8§ 63.6(i)(10)(iv)
has been added to the rule to allow for these situations.

Comrent: Many commenters suggested that the allotted tine
frames for various activities related to subm ssion and approval
of conpliance extensions were too short. One comenter
specifically nentioned the periods given for responding to a
request for additional information and for responding to a notice
of intention to deny approval. Another comenter stated that the
periods allotted to notify sources of the status of their
application, and of approval or intent to deny approval, were too
short. A third commenter suggested many changes to the schedul e
for requests for conpliance extensions. |In general, this
comment er requested that nost tinme periods be at |east doubl ed,
and sonme increased even further, as the commenter believes that
the proposed tinme periods are too short. One comenter is
particularly concerned with the period allotted for a source to
present information or argunents to appeal a denial of a request
for a conpliance extension. This commenter believes a period
agreed to by the owner or operator and the permtting authority is
appropriate, and that it should be at |east 60 days |ong. The
comment er believes that the source should be shielded from
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enf orcenent action during this period.

Response: Many of the commenters' suggestions have, in fact,
been incorporated into the final General Provisions; however, not
all of the commenters' suggested changes have been nade. See the
di scussion in section 2.9 of this docunent for a detailed
di scussion of related tineline issues and changes nmade to the
CGeneral Provisions. 1In addition, the General Provisions provide
considerable flexibility to owners and operators who may pursue
mut ual |y agreed upon schedule revisions [§ 63.9(i) and
88 63.10(a)(5) through (a)(7)].

No enforcenent shield will be provided during this tinme, as
the EPA reserves the right at its discretion to bring enforcenent
actions agai nst sources when appropriate, e.g., when sources have
not yet been granted a conpliance extension and are required to
conply with the relevant em ssion standard by the date specified
in the standard. In general, it is against Agency policy to grant
enforcenment shi el ds.

Comment: Several commenters comrented on the "other
information" referred to in 8 63.6(i)(9). Some comenters state
t hat such information should be shared with the source and that
t he phrase should be revised to read "other information provided
by the source.”

Response: The Adm nistrator may use all information
avai lable in a determ nation, including "other informtion”
provi ded by sources other than the affected source. Before
denying a request for a conpliance extension, the Adm nistrator
will provide the applicant with a finding of insufficient
information or a basis for intended denial with an opportunity for
the source to provide additional argunents. All subm ssions not

identified as sensitive or confidential are available for public
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revi ew.

Comment: The commenter suggests that 88 63.6(i)(12) and
(i)(13) should refer to "request for extension" rather than to an
"application for extension."”

Response: The EPA disagrees with the comenter and believes
that the |l anguage in 88 63.6(i)(12) and (i)(13) is sufficiently
clear and precise. Therefore, the final rule has not been
revised.

Comrent: Several comrenters requested that the definitions
of conpliance plan and conpliance schedul e be del eted or nodified.
One commenter suggested that the definition of conpliance schedul e
has no | egal basis, and that until a State permt program has been
approved, no conpliance schedul e can be required under
section 112. The comenter who requested that the definitions be
nodi fi ed suggested addi ng the phrase "but no | ater than the date
specified in the subpart” after the words "on a tinely basis” in
the definitions of both conpliance plan and conpliance schedul e.

Ot her comenters expressed a general agreenment with the
definition of conpliance schedule. Some comenters voiced
obj ections to the requirenent in 8 63.6(i)(6)(iii) for a schedule
of internediate steps |leading to conpliance. These comenters
di sagreed with the provisions allowing a conpliance extension to
be termnated if internmediate steps are not met. One commenter
suggests that the requirement for interimsteps outlined in
8 63.6(i)(6)(ii1i1) should apply only to section 112(f) extensions
under 8§ 63.6(i)(5) as proposed.

Response: A conpliance schedule is required by the General
Provi sions as a part of an approved conpliance extension. The
definition of conpliance plan is included for use by individual

subparts, if necessary, but it is not directly required by the

2-100



CGeneral Provisions. The EPA has authority under the Act to
establish such requirenments to inplenment section 112.

Section 113(b) of the Act clearly states that not only permts
but, anong others, inplenentation plans, rules, orders, waivers,
or other requirenments are fully enforceable. This is a broad
grant of authority and constitutes an adequate |egal basis for the
requi renment for conpliance schedules. Em ssion limts are only
one form of standard; ml|estones are equally significant and
enforceable. These definitions are consistent with the definitions
in the part 70 permt regulation and include enforceable

m | estones. The schedule and m | estones may be adjusted at the
Adm nistrator's discretion as appropriate to acconmodate changes
in the ordering and installation of equipnment.

The Agency believes that the conpliance extension mnust
include mlestones that provide the enforcenment authority with
assurance that progress is being made during the term of the
extension. Interimmlestones are necessary to ensure that al
aspects of the conpliance schedule are met. The EPA' s experience
has shown, fromthe part 61 NESHAP program wth the granting of
wai vers with interimrequirenments, and fromthe inclusion of
enf orceable interimm |l estones in consent decrees |odged with the
court, that such an enforceabl e sequence of events aids
enforcement and ensures that environnmental goals will be achieved
inatinely fashion. [If only the final conpliance date were
enf orceabl e, then the EPA would have no enforcenent tool to use to
prevent nonconpliance at the end of the conpliance schedul e.
Because tinely em ssions reductions is an inportant goal of the
EPA, enforceable interimm|estones have been retained in the
final rule.

The duration of the extension is based upon the installation
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of control equipnment, and if a mlestone is not met, the schedul e
may need to be adjusted. Not neeting a m|estone may not
automatically lead to an enforcenent action. However, such a
violation may |ead to revocation of the extension. The prinmary
concern of the Agency is to have nonconplying sources on an
accurate schedule to achieve conpliance. This concern, and the
need for enforceable m | estones, is equally valid and appropriate
for technol ogy-based, as well as health-based, standards.

The definitions of conpliance plan and conpliance schedul e
have not been changed to add the phrase "but no later than the
date specified in the subpart,” as suggested, because the
conpliance date specified in the subpart would no | onger be the
appropriate date if the existing source were granted a conpliance
extension. The EPA believes the words "on a tinely basis" in the
definitions are adequate to ensure conpliance by the rel evant date
for the requirenment(s) of concern.

Regardi ng the comments related to internedi ate steps, the EPA
has not made any changes in the final rule. The Adm nistrator
al ways has the authority not to termnate, or to nodify a
conpliance extension, where internmedi ate steps are not being net;
however, where the Adm nistrator believes that the internediate
viol ations are such that the conpliance extension should be
term nated and enforcenent actions should ensue, he or she should
have that flexibility.

Comment: Two commenters stated that the General Provisions
shoul d i nclude provisions for a 5-year extension of conpliance for
installation of BACT or technology to attain LAER pursuant to
section 112(i)(6) of the Act.

Response: The EPA agrees with the commenter, and the rule

has been revised accordingly. Provisions inplenmenting extensions
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of conpliance for installation of BACT or technology to nmeet LAER
are included in 8 63.6(i)(5).

Comrent: Two commenters requested that an application for an
ext ensi on of conpliance be deened approved if no action is taken
within 30 days of subm ssion of the application.

Response: Regarding requests for conpliance extensions, the
Agency will notify the owner or operator in witing of approval or
deni al of approval within 30 cal endar days of receiving sufficient
information to evaluate a request. The 30-day period will begin
after the owner or operator has been notified that his or her
application is conplete. Wile the EPA does intend to neet the
notification tinmes discussed here, sources cannot assunme an
application is approved if they have not heard fromthe EPA after
30 days, and they should confirmthe status of their application
with the EPA or the del egated authority.

Comment: The commenter believes that the General Provisions
shoul d state that existing sources nust conply with em ssion
limts as expeditiously as possible. They should also state that
owners or operators bear the burden of denonstrating that a
conpliance extension is necessary. The commenter also states that
NESHAP shoul d never authorize general extensions, because they
require a case-by-case show ng.

Response: The EPA expects all affected sources to neet all
requirenents of a rule by the conpliance date, and the Agency w ||
grant extensions only pursuant to case-specific show ngs.
| ndustry-w de extensions have been used in the past only in unique
circunmst ances where it was determ ned through a survey during
regul ati on devel opnent that affected sources could not neet a
conpliance date resulting froma court-ordered pronul gati on

deadline. Wth NESHAP conpliance dates as |ong as three years
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after promul gation, such industry-w de extensions should not be
necessary. The Agency agrees that sources nust have a legitimte
reason for needing an extension, and the burden of proving that
need rests upon the source making a request.

2.4.4 Conpliance Certification

Comment: One commenter suggested that owners or operators
should be required to regularly state whether their source is in
conpliance with applicable requirenments, including those used to
avoi d NESHAP. This commenter al so suggested that the General
Provi sions should also require certification that sources are in
conpliance with the accidental rel ease provisions of
section 112(r).

Response: Excess emi ssion reports will be used in
conbination with the certification that is already required in
title V permts as the primary neans through which the EPA w ||
nmoni t or ongoi ng conpliance with NESHAP. This conbi nation of
requi renments renoves the need to repeat a general certification
requirenent in the General Provisions. The General Provisions
require sources that have determ ned that they are not affected by
NESHAP to keep a record of their determ nation, to be nade
avai l abl e for inspection by the Adm nistrator. In addition,
reporting requirenents will be established on a source-specific or
source category-specific basis when requirenents are devel oped to
all ow a source to avoid conpliance with an otherw se applicable
NESHAP. Because the General Provisions do not inplenent the
acci dental release provisions of section 112(r) of the Act, they
do not require certification of conpliance with such provisions.
2.4.5 Non-Qpacity Em ssion Standard

Coment: Several comrenters argued that 8 63.6(g), as

proposed, does not conformto the statute. They stated that the
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statute permts an alternative standard even where the rel evant
standard is a nunmerical emssion limtation. The proposed rule,
however, specifically prohibits the use of alternative em ssion
[imtations in the case of numerical em ssion limtations.

Response: Section 63.6(g) inplenments section 112(h) of the
statute. That paragraph provides that:

112(h) (3) ALTERNATIVE STANDARD --I1f after notice and
opportunity for comment, the owner or operator of any source
establishes to the satisfaction of the Adm nistrator that an
alternative neans of emission |imtations will achieve a
reduction in em ssions of any air pollutant at |east

equi valent to the reduction in em ssions of such pol | utant
achi eved under the requirenents of subparagraph (1), the

Adm ni strator shall permt the use of such alternative by the
source for the purposes of conpliance with this section with
respect to such pollutant.

The paragraph (1) referred to in section 112(h)(3) allows the
Adm nistrator to pronulgate "a design, equipnment, work practice,
or operational standard, or conbination thereof” when it is not
feasible to prescribe or enforce an enm ssion standard for a
category of sources. The authority of section 112(h)(3) is
limted therefore to authorizing alternatives denonstrated to
achieve "a reduction in em ssions...equivalent to the reduction in
em ssions...achi eved under the requirenents of paragraph (1),"
whi ch are work practice requirenents. Section 112(h)(3) does not
provi de authority for the Adm nistrator to authorize alternatives
to anything but standards promnul gated under authority of
section 112(h)(1).

Nevert hel ess, the EPA is deleting the second sentence of
8§ 63.6(g) (1) because the Agency believes that the general
rul emaki ng authority of the Act would provide the authority to
all ow the Adm nistrator to consider a petition from an i ndividual

source for permssion to use an alternative neans of control under
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some circunstances.

Comment: One commenter believes that the |ast sentence of
8 63.6(g) (1) should be deleted, because section 112(h)(3) of the
Act does not authorize the EPA to require operation and
mai nt enance and qual ity assurance/quality control procedures as a
condition for using an alternative em ssion standard.

Response: The commenter is in error. Section 112(h) (1)
aut horizes the Adm nistrator to "include as part of such standard
such requirenments as will assure the proper operation and
mai nt enance of any such el enment of design or equipnment.”

Section 112(h)(3) says that an alternative standard nust neet the
requi renments of section 112(h)(1). No changes were nmade to the
final rule.

Coment: One commenter wants the EPA to specify in the
CGeneral Provisions the procedures for requesting alternative neans
of em ssion limtation.

Response: Procedures for requesting alternative neans of
em ssion limtation will be defined in individual standards.
2.4.6 Opacity and Visible Em ssions

Coment: The commenter believes that it is not appropriate
for the Adm nistrator to nake a finding of conpliance relevant to
an opacity standard under 8§ 63.6(h)(2)(ii) based on operation and
mai nt enance activities w thout actual evidence of conpliance or
nonconpl i ance. The commenter al so believes that the provisions of
8 63.6(h)(5)(iv) are inappropriate as the Adm nistrator is
unlikely to accept the results of observations conducted by an
uncertified observer, yet the source is not allowed to del ay
perform ng the observations because of the |ack of availability of
an observer.

Response: |In general, the EPA agrees with the commenter, and
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8§ 63.6(h)(2)(ii) has been deleted fromthe final rule. However,
in sone cases a correlation my be established between work
practices and opacity or visible em ssions. |If such a correlation
is established for a particular source category or source, the

rel evant standard will include provisions for the Adm nistrator to
make a finding of conpliance with an opacity or visible em ssions
standard based upon an eval uation of an owner or operator's
operation and mai ntenance practi ces.

The Agency does not recogni ze the owner or operator's
inability to secure a certified visible em ssions observer, nor
does the Agency accept data fromuncertified observers.

Therefore, 8 63.6(h)(5)(iv) has been deleted fromthe final rule.

Comment: One commenter made several comments on 8§ 63.6(h),
conpliance with opacity and visible em ssion standards. The
comenter states that an affected source should be shielded from
enforcement for the time while the EPA is considering adjusting an
opacity standard, and that, consequently, the |ast sentence of
8 63.6(h)(9)(i) should be deleted. The comrenter believes that
the request to use an alternative should be deened approved if it
is not denied by the EPA within 60 days. The comenter al so
bel i eves that the requirenment for the Adm nistrator to nmake a
findi ng under paragraph (h)(8) before an owner or operator can
file a petition to adjust an opacity standard should be renoved.

The comrenter suggests allowing the Adm nistrator "or the owner or
operator"” to make a finding under paragraph (h)(8).

Response: The Agency has a policy against "no action
assurances" and cannot provide a shield to sources that are out of
conpliance. All applicable requirenents remain effective until an
alternative is approved. Also, the Agency's nmandate to protect

t he environnment would not allow automatic approval of an
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alternative proposal and, therefore, the EPA has retained the
provi sions at 88 63.6(h)(8) and (h)(9).

Comment: One commenter asked if § 63.6(h)(7)(v), which
descri bes the actions a source nmust take when using a COMS to
denonstrate conpliance with an opacity em ssion standard, assunes
t hat visual observations and COMS data are in conflict.

Response: The commenter is correct that 8§ 63.6(h)(7)(v)
concerns a situation where visual observations indicate an
exceedance, but the source has notified the Adm nistrator that
COMS data will be used to denonstrate conpliance.

Comment: One commenter stated that the intent of
8 63.6(h)(9), which allows a source to petition the Adm nistrator
to adjust an opacity standard for a source that is in conpliance
with all relevant standards except for the relevant opacity
em ssion standard, needs to be clarified regarding whether it
assunmes that the basis for setting the original opacity standard
was invalid.

Response: Section 63.6(h)(9) does not assunme that the basis
for setting the original opacity em ssion standard was invalid.
Rather, it allows the source to petition the Adm nistrator for an
adjustnment in the opacity em ssion standard in the event that the
af fected source and its associated air pollution control equipnent
wer e i ncapable of being adjusted or operated to neet the rel evant
opacity em ssion standard. However, the source nmust denonstrate
that it and its associated air pollution control equipnment were
operated and maintained in a manner to mnimze the opacity
enm ssions during the performance tests and that the perfornmance
tests were conducted under the conditions established by the
Admi ni strator.

Comrent: One commenter requested that both the part 63 and
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part 60 opacity reading requirenments be revised to avoid a

requi renment that 3 hours of observation be required. This

requi renent neans that two staff nmenbers nust be present for each
test. The commenter also said that it does not seem possible for
anyone to make 3 hours of observations w thout suffering eye
fatigue. The comenter suggested the foll ow ng | anguage:

VWhen | ess than the full 3 hours of 30 - 6 m nute averages are
recorded, a statenent of the visible em ssions shall be

i ncluded with those recorded observations. Following initial
conpliance, the mninmum period of tine allowed for
determ ni ng conpliance with the opacity standard using

met hod 9 shall be one 6-m nute average.

The EPA shoul d al so consider that MACT standards thensel ves may
elimnate or mnimze the need for visual em ssion readings.
Response: The EPA appreciates the commenter's concern;
however, neither the regul ations nor Method 9 require that the
t hree hours of observation be continuous. Rather, guidance for
Met hod 9 observers recomends frequent short breaks for exactly
t he reasons di scussed by the commenter.
2.4.7 General Operation and Mintenance

Comrent: Several comrenters requested clarification on the
meani ng and intent of the phrase in § 63.6(e)(1)(i), which

requires sources to operate "...in a manner consistent wi th good
air pollution control practices for mnimzing em ssions.” One
comenter said that the provisions of 88 63.6(e)(1)(i) and
(e)(1)(iii) are unenforceable, do not give sources sufficient
notice of what is required, and have no place in a properly
written regulation. According to the comenter, the nost
appropriate place for these requirenments is in an individual
standard or permt.

One commenter said that the requirenent in 8 63.6(e)(1)(i)

that sources mnimze emssions at all times has no statutory
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justification nor can any quantitative neasure be reasonably
applied to the practice of "m nim zing em ssions."”

Finally, comenters said that 88 63.6(e)(1)(iii) and (e)(2),
which contain criteria for determ ning whether acceptable
operation and mai ntenance practices are being used, should be
del eted because nothing in the Act authorizes the EPA to adopt and
enforce operation and nmai nt enance requirenents independent of
rel evant MACT standards. Under the EPA' s proposal, a conpany
could be in full conpliance with the MACT standards and yet be
subject to violations of operation and nmai ntenance requirenents.

Response: The EPA intends the provision in 8 63.6(e)(1)(i)
to require sources to take all steps necessary at all tines,

i ncludi ng during upset conditions (that may occur during startups,
shut downs, and mal functions) to mnim ze environmental i npact.
The term "good air pollution control practices" is intentionally
broad and nonprescriptive to require sources to inplenent
reasonabl e actions to nmnimze em ssions for their particular
situations. Thus, it is appropriate for these requirenents to be
| ocated in the General Provisions. The EPA agrees that the
conditions by which a source will maintain "good air pollution
control practices” wll beconme nore specific in the operating
permt. Section 63.6(e)(1)(i) has been revised to qualify that
the requirenent to mnimze em ssions applies "at least to the

| evel s required by all relevant standards.”

No change is being made to 88 63.6(e)(1)(iii) and (e)(2).
Section 302(k) of the Act authorizes operation and mai ntenance
requi renents for a source to ensure continuous em ssion reduction
when the EPA establishes an emssion limtation or em ssion
standard. In addition, for standards established under
section 112(h) of the Act, section 112(h) provides that ". . . In
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the event the Adm nistrator pronul gates a design or equi pnent
standard under this subsection, the Adm nistrator shall include as
part of such standard such requirenments as will assure the proper
operation and mai nt enance of any such el enent of design or
equi pnent." Because operation and mai ntenance requirenents are
part of, and not separate from MACT standards (or other NESHAP),
t he EPA may enforce against violations of operation and
mai nt enance requirenments independent from viol ati ons of other
requirenents in the standard such as em ssion limts. Having
these requi rements be independently enforceable, even in the
absence of proof of actual air em ssions, will ensure that
operation and mai ntenance provisions are foll owed.

Coment: One commenter objected to the provisions of
88 63.6(e)(1)(i) and (e)(iii), which inply that enforcenment action
woul d take place when operation and mai ntenance requirenments were
devi ated from regardless of whether the deviation resulted in
excess enm ssions. The comenter suggested that 8§ 63.6(e)(1)(iii)
be del et ed.

Anot her commenter said that the final rule should recognize
t hat actions that are inconsistent with the startup, shutdown, and
mal function plan [required under 8§ 63.6(e)(3)] do not constitute a
violation unless the failure to act consistently with the plan was
a material factor in delaying a correction of the malfunction or
m ni m zi ng exceedances during startup and shutdown. |In addition,
the final rule should recognize that em ssions that occur during
such an event are federally permtted rel eases as long as the
permttee has acted in accordance with the plan.

One commenter said that sources should not be in jeopardy of
two violations for the sane event, i.e., excess em ssions and

I nproper mai ntenance.
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Response: No changes have been nade in 88 63.6(e)(1)(i) and
(e)(1)(iti). As stated in 8 63.6(e)(1)(iii), operation and
mai nt enance requirenments are enforceabl e i ndependent of em ssions
limtations or other requirenents in standards. However, the
comenter is correct that actions that are inconsistent with the
startup, shutdown, and mal function plan are not necessarily
violations. The actions required by 8 63.6(e)(1)(iii) are the
m ni mum pl anned for by the owner or operator. |[If the owner or
operator does not performall of the actions for mnimzing
em ssions (at least to the levels required by all rel evant
standards), and the failure to do so was not required for a safety
or health reason, the owner or operator would not be in conpliance
with the plan. Also, with respect to federally permtted
rel eases, as long as the plan and resulting actions fulfill its
condi tions, excess em ssions are not considered violations for the
pur poses of the relevant subparts in part 63 only. However,
dependi ng on the circunstances, it is possible for an owner or
operator to violate both the underlying standard and the startup,

shut down, and mal functi on pl an.
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2.4.8 Startup, Shutdown and Malfunction Pl an
Comment: One commenter suggested that 8 63.6(e) be revised

to add requirenents that allow an owner or operator to conduct
preventive nmai ntenance on control equi pnent and nonitors using a
pl an that enpl oys good air pollution control practices to mnim ze
em ssions during the outage or cutback.

Response: Nothing in the General Provisions would prevent an
owner or operator from conducting preventive maintenance and, in
fact, these activities are a necessary conponent of good air
pol lution control practices. These activities could be made a
part of the startup, shutdown, and mal function plan. Therefore,
no changes have been nade to 8 63.6(e).

Comrent: Sone commenters objected to the requirenent in
8§ 63.6(e)(3)(v) that startup, shutdown, and mal function plans be
retained for the |ife of the source. Commenters cited the
potential for confusion and the inadvertent use of an outdated
pl an as reasons to limt the retention requirenent to the current
version of the plan only.

Response: Section 63.6(e)(3)(v) has been revised to clarify
that, like other records that nust be retained by the owner or
operator, previous versions of startup, shutdown, and mal function
pl ans nust be retained for at |least 5 years. However, previous or
superseded plans may be retained away fromthe work area as |ong
as they can be made avail able for inspection upon request. In
order to provide a sufficient record of conpliance with the
provi sions of the plans, the current version of the plan nust
al ways be retained on-site and be avail able for review upon
request .

Comrent: One commenter said that although em ssions from

startup, shutdown, and mal functions should be controlled, a new
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requi renent for a separate plan is unnecessary. A simlar set of
plans was initially required in the Benzene Waste NESHAP proposed
rul e, but was renmpved as requested by OMB fromthe final rule
because OVB felt that it was not necessary.

Response: The actions taken regardi ng the Benzene Waste
NESHAP were specific to that standard and are not relevant to the
more general requirenents included in the final Genera
Provi si ons.

Comrent: A few comenters suggested that 8 63.10(b)(2)(iii),
whi ch requires records of all maintenance on control equi pnment, be
revised to require records of only relevant and materi al
mai nt enance activities. The use of such absolute terns as "all"
[required mai ntenance] will likely result in useless retention of
information and costly storage of such information when it is not
necessary, relevant, or material to issues of conpliance.

Response: Upon consideration of this coment, the Agency has
revised 8 63.10(b)(2) to clarify that only "relevant” records mnust
be retained. The owner or operator should be careful to retain
all relevant records because, if upon inspection and review of the
source's records it appears that sone rel evant records have not be
mai nt ai ned, the source could be subject to enforcenent action.

Comrent: Sone commenters requested that recordkeeping
requi rements be separated into those for routine events and
energency events with different recordkeeping criteria applied to
each. During mal functions or energency shutdowns, for exanple,

t he operator nust focus full attention on safe operation and
process control. A post-event review should be sufficient to
docunment the source's efforts during these situations. Also, to
i npose this requirement would only increase a source's liability

by allowing citations for violations that have nothing to do with
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exceedance of a permt limt or requirenments. The use of such
absolute terns as "all" and "any" will likely result in useless
retention of information and costly storage of such information
when it is not necessary, relevant, or material to issues of
conpliance. The comenter said that 8 63.10(b)(2)(iv) should be
revised to focus on keeping relevant and material information and
t hat operators should not be required to keep detail ed

cont enpor aneous records during a mal function.

Response: Section 63.10(b)(2)(iv) does not require detailed,
cont enpor aneous records during a mal function. As discussed above,
8§ 63.10(b)(2) has been revised to clarify that only rel evant
records need to be retained. However, the EPA needs sone records
of a startup, shutdown, or malfunction and the owner/operator's
response if actions are outside of the planned response. The nore
conplete the initial plan, the fewer activities outside the plan
that have to be recorded. The recordkeeping required by
8§ 63.10(b)(2)(iv) may be mnimal during the event so |long as the
event and the response are adequately docunented as part of the
foll ow-on report.

Comment: Sonme commenters said that sources should not be
required to keep records denonstrating that the startup, shutdown,
and mal function plan is being foll owed as required by
8 63.6(e)(3)(iii) [and 8 63.10(b)(2)(v)]. Operators at chem cal
pl ants are required to constantly watch nonitors and make
adjustnents and will not have the tinme to fill out checklists.
This requirement is unwi se and unsafe as well as conpl ex and
burdensome. |In addition, what is the point of having the plan if
the source nmust keep records of every event to denonstrate that
the plan was followed? The EPA also should make it clear that the

selection of the type of recordkeeping system should be at the
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di scretion of the owner or operator. Oher forns of recordkeeping
that could neet these standards are accident/incident reports,
conputer | ogs, and operating notes.

Response: The EPA does not agree that sources should not be
required to keep records to denonstrate that their plan is being
foll owed. A plan without sonme nonitoring may not be effective and
cannot be inproved. The EPA has attenpted to focus the plan and
its inplementation on the inportant aspects of mnimzing
enm ssions and denonstrating that the owner or operator is in
conpliance. It should be noted that one purpose of the startup,
shut down, and mal function plan is to allow the owner or operator
to develop a conpliance record. A mnor anmpunt of docunentation
is appropriate for actions consistent with the plan. On the other
hand, actions that occur outside of the plan are of critical
i nportance, and these actions require a report. It is essential
that the owner or operator maintain sufficient records to
denonstrate to the enforcing agency that the plan is adequate to
address possi bl e em ssion-causi ng events during startups,
shut downs, and mal functi ons. The EPA encourages owners or
operators to devel op recordkeepi ng procedures that reduce the
burden of devel oping these records and to descri be how t hese
procedures will be used as part of the plan. Furthernore, the
change to 8 63.10(b)(2) to require only the retention of
"relevant” records may relieve some of the commenters' concerns
regardi ng the amount and | evel of detail of information that
shoul d be recorded.

Comrent: Several comrenters expressed concern that
facilities that are batch operations face extrenely burdensonme
recordkeeping requirements if they are forced to record every

startup and shutdown for a 5-year period. The definitions of
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startup and shutdown shoul d be revised to exclude batch
operations. Alternatively, recordkeeping and reporting should
only be required for "unusual" startups and shutdowns.

Response: The definitions of "startup" and "shutdown" have
not been revised to exclude batch operations as requested by the
commenters. The EPA believes that the inherent flexibility that
t he owner or operator has in devel oping the startup, shutdown, and
mal function plan should allow batch operations to be included
wi t hout causing an excess recordkeeping or reporting burden. In
the pronul gated rule, the owner or operator of batch operations is
still required to nmaintain records of the occurrence and duration
of each startup and shutdown of the operation, because that type
of information is normally recorded. However, if actions taken
during a startup or shutdown are consistent with the procedures
specified in the source's startup, shutdown, and mal function plan,
the owner or operator is only required to nake a statenment to that
effect in the sem annual report submtted to the Adninistrator (or
as specified otherwise in the relevant standard or in the source's
title V permt). Any unusual circunstances related to startup and
shutdown for batch operations for a particular source category
will be addressed in the relevant standard. Also, to the extent
that a source can, and is willing to, denponstrate that it can
al ways achieve the emssion |limtation of the relevant standards,
a source can essentially elimnate the need for actions under a
startup, shutdown, and mal function pl an.

Comrent: Section 63.6(e)(3)(viii) requires a revision of the
startup, shutdown, and mal function plan whenever a nal function
event occurs that is not covered by the plan. This requirenent
should only apply if the mal function occurs twi ce or nore.

Response: The EPA does not believe a required revision

2-117



should be tied to a specific nunmber of events. |f an operator
permanently elimnates a potential event that could cause a

mal function, then a plan change is not needed. On the other hand,
if a mal function occurs that is repeatable, then the plan shoul d
be revised within 45 days after the event, and

863.6(e)(3)(viii) has been revised to reflect this tinmefranme. As
owners and operators gain experience with the process of
devel opi ng and mai ntaining startup, shutdown, and mal function

pl ans that cover the appropriate events in the appropriate |evel
of detail, the nunmber of needed revisions should decline over
time. No change has been nade to the rule to specify a certain
frequency of deviations fromthe plan before a revision is
required.

Coment: A few commenters suggested that
8 63.6(e)(3)(vii)(B) should be revised to include safety
considerations. In sone cases, certain air pollution control
equi pment cannot be operated during startups or shutdowns due to
t he expl osive potential of the materials being handled. 1In these
cases, the owner or operator should be able to develop a startup,
shut down, and mal functi on plan that contains provisions that all ow
t he bypass or shutdown of the control device.

Response: It is allowable for owners or operators to devel op
provisions within a startup, shutdown, and mal function plan that
al l ow the bypass or shutdown of the control device for safety
reasons. However, the Agency does not believe that
8 63.6(e)(3)(vii)(B) should be revised to specifically include
saf ety considerations. |Instead, the owner or operator faced with
this situation should explain to the enforcing agency why no other
manner of startup or shutdown can occur that mnimzes em ssions
and is safe.
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Coment: One commenter questioned whether a regulatory
agency wll have the technical capability and expertise to
properly evaluate a plan and determ ne where it is deficient and
wher e changes may be needed. Plant engi neers and operators should
al ways be more famliar with the requirements of bringing a
specific process on- or off-Iline.

Response: The purpose of the General Provisions requirenents
regardi ng the devel opnent and use of a startup, shutdown, and
mal function plan are to provide a goal and mechanisns to obtain
that goal for owners and operators. The EPA recognizes that the
owner or operator is the "expert” with respect to specific details
of a process operation; this is why the owner or operator is the
responsi ble party for devel oping the plan. However, there are

certain generic procedures that constitute good operating practice

within any source category, and the EPA will expect to see those
denmonstrated in the plan. 1In addition, in many cases, the EPA or
regul atory agency will have sufficient expertise (or can obtain

the expertise) to evaluate plans and to request changes in plans.
Coment: Section 63.10(c)(9), which requires sources with
CMS to keep records of the "magnitude of excess em ssions conputed
in accordance with the provisions of 8 63.8(g) and any conversi on
factor(s) used" should be del eted because 8 63.8(g) does not
require determ nation of the magnitude of excess em ssions, and
because cal cul ati on of excess em ssions during shutdown, startup,
and mal function are by definition incal cul abl e.
Response: The EPA did not intend to require the cal cul ation
of excess em ssions during periods of startup, shutdown, and
mal function. In fact, 8 63.8(g)(5) states that "Monitoring data
recorded during periods of unavoi dable CMS breakdowns, out-of-

control periods, ...shall not be included in any data average
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conputed under this part.” Therefore, 8§ 63.10(c)(9) has been
del et ed.

Comment: Commenters requested that 8§ 63.10(e)(3)(ii), which
all ows the owner or operator to request to reduce reporting
frequency of excess em ssions and CMS performance reports, state
clearly that startup, shutdown, and mai ntenance periods are not to
be considered in determ ni ng whether the source conplies with the
rel evant standard.

Response: No change has been made to § 63.10(e)(3)(ii). As
di scussed in section IV.F.3 of the pronul gation preanble, one
pur pose of the startup, shutdown, and malfunction plan is to
provide a vehicle to support docunentation that the plan either
was or was not followed during startup, shutdown, or malfunction
events when excess em ssions occurred. |If the plan was followed
correctly, the owner or operator will be able to certify that the
source remained in conpliance with the plan to mnimze em ssions
during the period of excess eni ssions.

Coment: Section 63.6(e)(3)(i) should specify when the
startup, shutdown, and mal function plan nust be devel oped and
i npl emented. Specifically, the source should not have to devel op
the plan before the conpliance date for the relevant standard or
startup.

Response: The EPA agrees with the commenter, and
8§ 63.6(e)(3)(i) of the final rule has been revised to state that
t he plan shall be devel oped and i nplenented by the owner or
operator by the source's conpliance date for that rel evant
st andar d.

2.5 PERFORMANCE TESTI NG REQUI REMENTS
2.5.1 Applicability
Comment: One commenter said that the statenment in
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8§ 63.7(a)(1l) that applicability applies to sources that are
required to do ". . . another form of conpliance determ nation" is
confusing. For exanple, section 112 standards may set equi pnent
standards with conpliance denpnstrated by neans of periodic

i nspections or work practice standards, and the applicability
provi sions could nean that notifications, site plans, etc., under
8§ 63.7 would be required. According to the comenter, this result
woul d be unjustified and serve no useful purpose. There should be
no inplication that a conpliance denonstration is required by

af fected sources.

Response: The provisions of § 63.7 are primarily intended to
apply in situations where performance tests are required to
determ ne conpliance with subparts of part 63. It was not the
EPA' s intent that the performance testing provisions of 8§ 63.7
apply to periodic nonitoring or other periodic conpliance
determ nati ons required under subparts of part 63.

2.5.2 Performance Test Dates
Comment: The EPA should revise 8 63.7(a)(2)(iii) so that if

construction has begun on a source prior to proposal of a relevant

MACT standard (which would make the source an existing source, by
definition), but the source does not startup by the effective date
of the MACT standard, the time allowed for performance tests will
begin running at startup.

Response: The comrenter is correct that
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the performance test dates do not account for the situation where
a source commences construction before the proposal of the MACT
standard, but does not startup until after the effective date of
the standard. This situation is probably rare, but not

i nconcei vable. The follow ng | anguage has been added to

8§ 63.7(a)(2)(iii) to clarify the situation: "or within 180 days
after startup of an existing source if the source begins operation
after the effective date of the relevant em ssion standard.”

In this situation, a source would retain existing source
status as long as it had, before the proposal date of the rel evant
enm ssion standard, obtained all necessary preconstruction approval
or permts and it had contracted to begin construction or
reconstruction such that there would be a substantial |loss in the
event of cancellation. |In addition, the construction or
reconstruction process nust be continuous and conpleted within a
reasonabl e amount of tinme. [See section 169(2)(A) of the Act for
the basis of the Agency's decision in response to this coment.]

Comment: One commenter said that the provisions allow ng the
extension of a test date in the event that the Adm nistrator fails
to approve or disapprove a test plan should be changed to a
requi renment that the date be extended [§8 63.7(c)(3)(ii)(B)].

Response: As discussed in section IV.D.2.d of the
promul gation preanble, the requirenent to submt a site-specific
test plan has been revised to be at the Adm nistrator's request.
The EPA anticipates that far fewer test plans will be subject to
the review process as a result of this change. However, the rule
[8 63.7(c)(3)(ii)(B)] has been revised to clarify that if the
Adm ni strator does not approve the site-specific test plan (or
request to use an alternative nmethod) within 30 days before the

performance test is scheduled to take place, then the perfornmance
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dates specified in 8 63.7(a) shall be extended such that the owner
or operator shall conduct the performance test within 60 cal endar
days after the Adm nistrator approves the site-specific test plan
(or request to use an alternative nethod).

Comment: Sonme commenters believe that the EPA should revise
§ 63.7(a)(2) to allow extensions of the deadline for performance
testing, when the deadline cannot be nmet due to circunstances
beyond the reasonabl e control of the owner or operator. Two
commenters said that the EPA should provide a nechanismto change
the date of a performance test when problens at the source nmake a
change necessary, and that if a test must be reschedul ed, the EPA
shoul d provide that a source may notify the EPA by tel ephone to
reschedul e the date. Alternatively, according to one commenter,
8§ 63.7(i) should be added to allow case-by-case extensions for
performance testing under special situations such as an inability
to conmplete nodifications to an air pollution control systemin
time to conduct the performance test, seasonal operations that
restrict the facility's ability to conduct perfornmance tests,
unpl anned outage of the facility due to equi pnent problens, etc.

Response: The Agency agrees that there could be unforeseen
occurrences at a source that would warrant an extension of the
performance test date. Therefore, as a result of these coments,
8§ 63.7(b) has been revised to add the follow ng | anguage:

...In the event the owner or operator is unable to conduct
the performance test on the date specified in the
notification requirenent specified in paragraph (b)(1) of
this section, due to unforeseeable circunstances beyond his
or her control, the owner or operator shall notify the

Adm nistrator within 5 cal endar days prior to the schedul ed
performance test date and specify the date when the
performance test is rescheduled. This notification of delay
in conducting the performance test shall not relieve the
owner or operator of legal responsibility for conpliance with
any other applicable provisions of this part or with any
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ot her applicabl e Federal, State, or |ocal requirenment, nor
wll it prevent the Adm nistrator frominplenenting or
enforcing this part or taking any other action under the Act.

Coment: Several comrenters stated that they need at | east
60 days after the EPA s approval of an alternative test nethod to
conduct a performance test to accommodate possi ble EPA comments on
the alternative method and to coordinate the several facets of a
typical test program In addition, the longer tinme period is nore
consistent with the requirenents in the proposed rule for
perform ng a test when an alternative nethod is not requested.
The comenters requested that 8§ 63.7(c)(3)(ii)(B) be revised to
al l ow 60 days to conduct the test.

One commenter stated that the EPA should allow an extension
of time for conducting performance tests in all instances when an
alternative test nmethod is proposed in good faith. One comrenter
suggested that the final rule provide for performance tests to be
conducted 90 days after EPA approval of an alternative test
met hod.

Response: The EPA agrees with the commenters that nore tinme
may be required to conduct the performance test upon approval of
the use of an alternative test nethod and therefore has revised
the final rule to allow 60 days after EPA approval of an
alternative test nethod to conduct a performance test. |If nore
than 60 days is needed for conducting the performance test, the
owner or operator can negotiate with the EPA on a case-by-case
basis. Section 63.7(c)(3)(i1)(B) of the final rule has been
revised to read:

| f the owner or operator intends to denonstrate conpliance by
using an alternative to any test nethod... the performance
dates specified in paragraph (a) of this section may be

ext ended such that the owner or operator shall conduct the
performance test within 60 cal endar days after the

Adm ni strator approves the site-specific test plan or after
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the alternative method is approved.
A sim |l ar change was nade to related provisions in
8 63.8(e)(3)(v)(B) regarding the timng requirenents related to
t he approval of alternative nonitoring methods.
2.5.3 Site-Specific Test Plan
Comment: One commenter stated that 88 63.7(c)(3)(iii)(A) and
(c)(3)(i1i1)(B), which preclude the Agency's actions regarding

site-specific test plans fromrelieving the owner or operator from
nmeeting their responsibilities under the Act or the Adm nistrator
frominplenmenting the Act, will effectively prohibit the use of
alternative test methods unless the EPA del egates approval
authority or is commtted to expedited review. Oherw se, the EPA
review may take nore tinme than is allowed for conpliance.
Response: It is the owner or operator's responsibility to
submt a request to use an alternative nmethod sufficiently in
advance to ensure that there is tinme for the enforcing agency to
conduct a sufficient review of the proposed nmethod. The request
may be submtted in advance of the site-specific test plan. 1In
any case, as discussed in section IV.D.2.d of the pronul gation
preanble, the final rule has been revised to make review of site-
specific test plans at the discretion of the Adm nistrator. This
change shoul d expedite the review of those plans that are
requested by allow ng the Agency to focus its resources on nore
critical efforts and thereby allow the majority of tests to occur
w t hout specific prior review and approval of test plans. In
addition, this authority may be del egated to State agencies that
successfully obtain the authority to adm nister the section 112
programin their States. Finally, as discussed in section 2.5. 2,
8§ 63.7(c)(3)(ii)(B) has been revised to clarify that the
performance test date will be extended if the Adm nistrator fails

2-125



to grant approval within 30 days before the performance test is to
take place and to extend the performance test period from 30 days
to 60 days. Taken in cumul ative, these changes will allow the use
of alternative test nethods.

Coment: Sone commenters felt that the approval of test
pl ans by the Agency should be binding on the EPA; that is, the
owner or operator should not be subject to enforcenent action if
t he approved plan is followed and the test results indicate
nonconpl i ance.

Response: Section 63.7(c)(3)(iii) explicitly states that the
owner or operator has the |egal responsibility for conpliance.
The EPA's approval of a site-specific test plan does not relieve
t he owner/operator fromresponsibility of conmpliance with the
standard. |If a test plan is approved, and the source proceeds
with the testing according to the plan, and then, after the fact,
the EPA determ nes that the test results indicate nonconpliance,
then it is the responsibility of the source to rectify the
si tuati on.
2.5.4 Performance Test Audit

Comment: Several comenters had concerns regarding the
external quality assurance plan and its requirenment to include a
performance test nethod audit. Commenters said that the
requi rement for an external audit plan should be deleted, or that
external audits should be optional at the request of the EPA.

I n addition, two commenters had concerns regardi ng the
timeframe within which test audit material fromthe EPA nust
arrive at the source. One commenter stated that the test audit
shoul d be waived if audit materials do not reach the source at
| east 30 days before the test. One commenter stated that test

audit materials should be sent to the facility 7 days before the
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test is scheduled to begin.

One commenter supported the proposal to require performance
test audits.

Response: No change has been made in the final rule
regarding the requirement for a performance test method audit.

The EPA historically has devel oped source-specific test methods to
define the procedures to be used in obtaining conpliance-related
data to ensure the uniformty and quality of this data. In the

| ate 1980's, the EPA began including performance audit

requi rements in test nmethods for the neasurenent of gaseous

pol lutants. One type of performance

test audit is a procedure to analyze blind sanples, the content of
whi ch is known by the EPA, sinultaneously with the anal ysis of
performance test sanples. The purpose of the performance test audil
is to check bias in the neasurenent of conpounds in the performnce
test sanple, that is, to check whether the tester is nmeasuring the
ri ght compound with an acceptabl e degree of accuracy. The

Adm ni strator has determ ned that the performance test audit progra
is necessary to ensure the quality of data from performance tests
conducted for part 63 standards.

Section 63.7(c)(4)(i) has been revised to require a source to
request performance audit materials 45 days prior to the test to
allow tinely delivery to the source. |If the requested materials do
not arrive at the source in tine for the test, the audit will be
wai ved, and the test may proceed as schedul ed.

Comment: The EPA should revise the definition of "performnce
audit" so that gas standards from any source nay be used, so |ong a:
t he anal yst does not know the conposition of the sanple. As
proposed, it is inappropriate, expensive, and inconvenient for

sources to be required to obtain gas standards from EPA al one.
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Response: The definition of "performance audit” has not been
changed in the final rule. The EPA disagrees that the programis
i nappropriate, inconvenient, or expensive. In fact, the EPA
provides the audit materials free of charge. As discussed in the
previ ous response, the integrity of the audit programis of utnost
concern to the Agency. However, if circunstances in the future
warrant a change in current procedures, the General Provisions wll
be anmended accordingly.

Comment: One commenter said that the EPA should limt
subsequent renedi al actions under 8§ 63.7(c)(4)(ii) to test results
of the performance audit.

Response: Section 63.7(c)(4)(ii) states that the Adm ni strator
shal | have sole discretion to require any subsequent renedi al

actions of the owner or operator based on
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the performance audit results. The Adm nistrator believes that
this language clearly states that renedial actions required of the
owner or operator will be based on the test results.
2.5.5 Performance Testing Facilities

Comment: Sonme commenters stated that 8§ 63.7(d)(5) should be

revised to clarify the neaning of what constitutes "safe and
adequate" either in the General Provisions or in the individual
standards or that the determ nation of safe and adequate
facilities should Iie with the source, not with the Adm nistrator.
One commenter said that the requirenent should be del eted.

One commenter said that 88 63.7(d)(1)(i) and (d)(1)(ii) could
force sources to undergo consi derabl e expense to reconstruct
ductwork and stacks w thout providing sufficient, witten
justification fromthe Adm nistrator that states why the current
configuration will not allow adequate testing of the source and
wi t hout giving the source an opportunity to respond. One
comrenter said that 8§ 63.7(d) should provide that man-lifts and
cranes with working baskets can be acceptable as safe sanpling
pl atforns and safe access.

Response: There has been no change to the provisions of
8 63.7(d)(5). The Adm nistrator retains the right to request the
owner or operator to provide performance testing facilities that
he or she deens necessary for the safe and adequate testing of a
source. At a mninmum the source owner or operator nust provide
good access, a power supply, and safe working conditions, such as
stabl e scaffolding or other structures necessary for testing the
source. The Adm nistrator does not anticipate that any of these
items would require a significant expenditure by the source owner.
Al so, the Adm nistrator did not intend that 8 63.7(d) preclude the

use of man-lifts and cranes as acceptable safe sanpling platforns
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and, therefore, does not see the validity of specifically stating
that they can be used.
2.5.6 Conduct of Performance Tests

Comrent: Several comrenters had concerns regarding the |ack
of a definition of "representative performance"” required for
performance test conditions. One comrenter said that § 63.7(e)
shoul d be revised to reflect maxi mum design operating conditions
that the source or control device will normally experience.
Several commenters stated that the source should be allowed to
determ ne representative operating conditions for a performance
test. One commenter thought that the source should determ ne
representative operating conditions, subject to EPA approval.

Anot her commenter stated that 8 63.7(e)(1) is acceptable as
pr oposed.

Response: The term "representative performance"” used in
8 63.7(e) nmeans performance of the source that represents "nornal
operating conditions." At sone facilities, normal operating
condi tions may represent maxi num desi gn operating conditions. In
any event, representative performance or conditions under which
the source will normally operate are established during the
initial performance test and will serve as the basis for
conpari son of representative performance during future perfornmance
tests. To clarify this intent, a phrase has been added in
8§ 63.7(e) to indicate that representative performance is that
based on normal operating conditions for the source.

Coment: Two commenters requested that 8§ 63.7(e)(3) be
revised to require only a single run of a performance test.

Mul tiple performance tests are tinme consum ng, resource intensive,
and a single run should be sufficient in nost instances. The

commenters said that it would be nore appropriate for the EPA to
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set requirenments in individual standards if multiple runs are
war r ant ed.

Response: No change has been made in the final rule as a
result of this comment. Based on past experience, the Agency has
determ ned that it is in the best interest of the source and the
public well being for the source to conplete three separate runs
of the performance test. This will allow the source to use the
arithnmetic mean of the results of the three runs for the purpose
of denopnstrating conpliance with the rel evant standard, rather
than relying on one run, thus presenting nore representative
results of the actual perfornmance.

Comment: Wth respect to 8 63.7(e)(3)(i), conduct of
performance tests, comenters wanted to know how t he Agency woul d
determ ne conpliance with a relevant standard if one of the
sanpl es were "accidentally lost."

Response: In the event a sanple is lost after the testing
team | eaves the site, and is thus unavail able for analysis, the
owner or operator nmust notify the Adm nistrator. The
Adm nistrator will review the circunstances associated with
m spl acenent of the sanple and approve the replacenent of the test
run with the results of an additional test run by the owner or
oper at or.

2.5.7 Aternative Test Method
Comrent: Several comrenters stated that 8 63.7(f)(5), which

requires continual use of an alternative test nethod for

subsequent performance tests, should be clarified to allow sources
to use either an approved reference test nmethod or an approved
alternative test nmethod for performance tests. Comenters
suggested addi ng a sentence at the end of 8§ 63.7(f)(2)(i) that

states "The owner or operator may submt an anendnment to the site-
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specific test plan to include alternative test nethodol ogi es at
any time", and adding a phrase at the end of §8 63.7(f)(5) that
states "until granted perm ssion to change by the procedures in
(2) of this paragraph”, to incorporate flexibility into the
testing requirenents.

Response: The Adm nistrator has determ ned that if an owner
or operator uses an alternative test nmethod for an affected source
during a required performance test, then for subsequent
performance tests, the owner or operator should continue to use
the alternative test method for that affected source. Continued
use of the alternative test nethod for subsequent perfornmance
tests will allow subsequent results to be conparable to the
initial performance test. However, 8 63.7(f)(5) was not intended
to disallow the owner or operator the ability to change
performance test procedures with the prior approval of the
Adm ni strator. Therefore, 8 63.7(f)(5) will be revised as
fol | ows:

I f the owner or operator uses an alternative test nethod for
an affected source during a required performance test, the
owner or operator of such source shall continue to use the
alternative test nethod for subsequent perfornmance tests at
that affected source until he or she receives approval from
the Adm nistrator to use another test nethod as all owed under
8§ 63.7(f).

Comment: Comenters suggested that 8 63.7(f)(2)(i) be
anmended to allow the inclusion of alternative test nethods in a
test plan at any point prior to Adm nistrator approval.

Response: As a result of coments, the requirenment that all
site-specific test plans be submtted to, and approved by, the
Adm ni strator has been del eted. However, owners or operators
still must prepare site-specific test plans. [If an owner or

operator intends to use an alternative test nethod he or she still
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must notify the Adm nistrator.
In light of this change, 8 63.7(f)(2)(i) is revised as
follows:

Notifies the Admi nistrator or his or her intention to use an
alternative test method not later than with the submttal of
the site-specific test plan (if requested by the

Adm ni strator) or at |east 60 days before the performance
test is scheduled to begin if a site-specific test plan is
not subm tted.

2.5.8 Performance Test Wi ver

Comrent: Two commenters requested that 8 63.7(h) be changed
to provide that a source with a conpliance extension should not
have to apply separately for a performance test waiver. O her
commenters said that the EPA should anmend 8 63.7(h)(3)(i) so that
a site-specific test plan is not required if a source has
requested a waiver of a performance test, unless the review ng
authority has determ ned that the request is frivol ous.

Several commenters stated that 8§ 63.7(h)(5) should be revised
to provide a source with adequate notice of disapproval of a
wai ver of performance tests so that the source can conply within
the required time. The source should be allowed to submt
additional information as well. One commenter stated that an
automati c extension should be granted to the owner or operator if
t he EPA does not act in a tinely manner.

Response: The Adm nistrator views the application for waiver
of performance tests to be necessary to justify the request. The
Adm ni strator disagrees that the subm ssion of an application for
a wai ver of performance tests places undue burden on the owner or
operator. The application nust be submtted with the request for
extension of conpliance or at the same tinme that a site-specific
test plan or notification of a perfornmance test would be required.

However, the Adm nistrator agrees that a site-specific test
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plan is not necessary if a source has requested a waiver of a
performance test. Therefore, 8 63.7(h)(3)(i) has been revised as
foll ows:

...the application for a waiver of an initial perfornmance
test shall be submtted in place of the site-specific test
pl an under paragraph (c) of this section.

Section 63.7(h)(4) specifies the process by which the
Adm nistrator will approve or deny a request for a waiver of a
performance test. This process will occur within the franmework of
t he review and approval process specified under §8 63.6(i)(8) for
conpliance extension requests and 8 63.7(c)(3) for site-specific
test plans. Both of these processes provide the owner or operator
w th adequate notice of intent to deny a request for a waiver of a
performance test and all ow the owner or operator to submt
additional information. To clarify the relationship between these
processes, 8 63.7(h)(4) has been revised as follows:

(i) Approves or denies an extension of conpliance under

§ 63.6(i)(8); or

(i1) Approves or disapproves a site-specific test plan under
8§ 63.7(c)(3);...

Comrent: One commenter requested clarification of the
requi rement that a source submt a performance eval uation test
pl an [under 8§ 63.8(e)(3)(iii)] when a source has received a waiver
to conduct a performance test under 8 63.7(h).

Response: Section 63.8(e)(3)(iii) includes provisions for
sources that are required to conduct performance eval uation tests
for purposes of denonstrating that the nonitoring systemis in
conpliance with the standard, but may not be required to conduct a
performance test under 8 63.7 to denonstrate conpliance with the
em ssi on standard.

2.5.9 Test Methods
Coment: Sone commenters requested that the EPA publish
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Met hod 301 for public comrent in relation to part 63. |In
particul ar, comenters are concerned with the nethod's
applicability to HAP and believe that the nmethod may be nore
appropriate to criteria pollutants.

Response: The Adm nistrator has determ ned that Method 301
is applicable to HAP. Method 301 has been proposed, subjected to
public coment, and pronul gated with the Early Reduction rule
(57 FR 61970, Decenber 29, 1992).

Comment: One commenter stated that the EPA should not
require alternative nethods to be validated by Method 301 if the
owner or operator and the reviewing authority nutually agree to
changes froma standard test nethod.

Response: |If a source wants to use an alternative method to
determ ne conpliance in place of the method referenced in the
standard, it is inportant to establish how the alternative nethod
conpares to the referenced nmethod. The purpose of Method 301
validation is to establish the precision and bias of the
alternative nmethod in relation to the referenced method. Unless
there are extenuating circunmstances, it is unreasonable to suggest
t hat agenci es approve an alternative without this information. It
shoul d be noted that sonme changes to test nethods have been
previ ously approved by the EPA, and future uses of identical
met hods coul d possi bly be approved w thout an additi onal
Met hod 301 anal ysis.

2.6 MONI TORI NG REQUI REMENTS
2.6.1 Overall Mnitoring Approach

Comrent: One commenter said that CEMS should be required for

all HAP emitted unless the owner or operator can denonstrate that
this is infeasible. Wen the use of CEMS is not feasible, the

CGeneral Provisions should require the nost stringent feasible
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monitoring. In addition, 24-hour per day operation of nonitors
shoul d be required to avoid toxic dunping at night, which has been
a problem according to the commenter

Response: The intent of NESHAP is to require installation
and proper operation of MACT. Continuous em ssion nonitoring of
sone organic HAP enmi ssions is not feasible with current
technol ogies. Furthernore, in sone cases, em ssions nonitoring is
not necessary to ensure that control devices are installed and
operated properly. The General Provisions include provisions for
conducting an initial performance test to denonstrate that
controls achieve the required | evel of em ssion reduction and
conti nuous nonitoring of key control device operating paraneters
to ensure the device continues to be well-operated. Excursions
outside the established paranmeter ranges nust be reported.

There are currently no technol ogi es avail able to continuously
moni tor some of the 189 HAP regul ated under section 112 of the
Act. \Wile total organic carbon concentration nonitors are
avai |l abl e, these would be an inprecise neasure of HAP em ssions.
Furthernore, concentration nonitors alone would not neasure
em ssions effectively because em ssions are a function of both
fl ow and concentration. Therefore, in order to continuously
measure em ssions, both continuous concentration nmonitors and
continuous flow nmonitors would need to be installed at each and
every control device. To neasure percent reduction, concentration
and flow nonitors would have to be installed at both the inlet and
outl et of every control device. After installation, periodic
cal i bration, maintenance, and QA/ QC progranms woul d be necessary to
ensure accurate data. Even if it were technically feasible, such
nmonitoring requirenents would be extrenely costly relative to the

proposed paraneter nonitoring approach. The increased costs would
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result fromthe nunber of nmonitors (inlet and outlet) that woul d
need to be installed and the fact that costs to purchase,
calibrate, and maintain CEMS (for conpounds that can be neasured
with CEMS) are higher than costs for tenperature nonitors or nost
ot her operating paranmeter nonitors. For very |limted additional
assurance that em ssion reductions are achieved, the cost would be
very high.

The EPA nmust conply with the Paperwork Reduction Act (PRA) in
devel opi ng nonitoring, recordkeeping, and reporting requirenents
for NESHAP. The objectives of the PRA are to inprove the quality
of data that are collected and m nim ze the burden on the public.
The requirenments of the General Provisions are consistent with the
PRA. The collection of additional information that is not
necessary to determ ne conpliance cannot be justified. Therefore,
t he approach outlined in the General Provisions is reasonabl e and
sufficient to ensure sources subject to the General Provisions
conduct appropriate nonitoring to denonstrate conpliance with the
i ndi vi dual em ssion standards.

Comrent: The nonitoring requirenments in the Genera
Provi sions are expensive and burdensone. The EPA shoul d provide
flexibility and m nim ze operating costs where possible.

Response: The EPA al ways attenpts to reduce the burden of
regul atory requirenents on the regulated comunity to the maxi mum
extent. The EPA believes that the nonitoring requirements in the
CGeneral Provisions are the "bare m ninum' necessary to be able to
determ ne that sources subject to part 63 are in conpliance.

Comment: Two commenters believe that States should remin
free to require nore frequent nonitoring under Federal |aw
whenever they think it necessary or appropriate.

Response: There is nothing in the General Provisions that
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precludes States fromrequiring nore frequent nonitoring. In
addi tion, the General Provisions only establish a general
framework for nmonitoring. It is possible that individual MACT
standards will require nore frequent nmonitoring of certain

em ssion sources within specific source categories to address
source category-specific concerns.

2.6.2 Applicability of Mnitoring Requirenents

Coment: One commenter said that 8§ 63.8 should not apply to
emi ssion limtations devel oped under sections 112(g) or 112(j) of
the Act, except to the extent specifically referenced in the
operating permt for a source. The predeterm ned contours of the
CGeneral Provisions are likely to be a poor "fit" to case-by-case
MACT determ nations, and the 8 63.8 provisions should only be
adopted after careful consideration.

Response: As discussed in section |IV.D. 1.a of the
promul gati on preanble, the General Provisions establish general
nmonitoring and other requirenents for all standards. Case-by-case
MACT standards will, however, have the discretion to determ ne the
specific nonitoring requirenments for that source.

Comment: One commenter said that the EPA should anmend
8§ 63.8(a)(1)(i) to clarify that 8 63.8 applies only to sources
required to do continuous nonitoring, not any type of nonitoring.

Response: The general nonitoring requirenents of the General
Provi sions affect all sources subject to a part 63 rule.

Section 63.8 nostly contains requirenents for continuous
nonitoring systems. However, as stated previously in the revised
definition of CMS, 8§ 63.8 applies to all sources subject to
continuous, or other manual or automatic nonitoring, not only
continuous nonitoring, as defined by the regul ation.

2.6.3 Conduct of Mnitoring
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Comment: Several commenters said that the EPA should not
require nonitors on individual streans that are conbi ned before
rel ease to a control system This requirenent would be very
expensive in terms of capital and operation costs, including major
increases in recordkeeping and reporting requirenents.

Section 63.8(b)(2)(i) should be revised to clarify that a nonitor
I's necessary only at the point immediately before input to a
control device.

Response: This issue nmust be addressed within the context of
each subpart. Depending upon how the source(s) and pollutant(s)
are regul ated, locating the nmonitor immedi ately before a control
devi ce where exhaust streans are conbi ned nay not yield
representative neasurenents. However, calculations to accurately
represent eni ssions downstream may be possible. Conbining an
affected streamwith one that is subject to a different standard
or with a streamthat is subject to no standard may be consi dered
di lution. Conbining separate streans affected by the sane
regul ati on m ght be nonitored together if adjusted for flow rate,
vol une, concentration, or other relevant paraneter. |If the
standard directly affects the em ssion point at an individual
unit, downstream nonitoring nmay be | ess viable. For these
reasons, the Agency does not agree with the comenters' suggested
revisions to 8 63.8(b)(2)(i).

2.6.4 CMS Qperation and Mintenance
Comrent: Section 63.8(c)(1) should be revised to specify

that the CMS should be operated as specified "in the operation and

mai nt enance procedures as witten by the CEMS manufacturer.”
Response: As a result of this coment, 8 63.8(c)(1)(iii) has

been revised to clarify that operation and mai ntenance procedures

as witten by the CMS manufacturer and ot her gui dance can al so be
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used to maintain and operate each CMS. The operation and

mai nt enance procedures required for CMS are not limted to only

t hose references specifically listed in 8 63.8(c). The owner's
manual is one anpbng many gui des that a source should reference to
operate consistent with good air pollution control practices.

Comrent: One commenter said that the 8§ 63.8(c)(4)(ii)
requi rement that only allows a 15-m nute cycle should be revised
to allow at least 1 hour. |In addition, a waiver nmechanismfor
ext endi ng the cycle beyond one hour should be provided for
situations where it is technically or economcally infeasible to
achi eve a 1-hour cycle. The comenter said that because
i ndi vi dual HAP nust be anal yzed, gas chromatograph systens are
usual ly needed and that even sinple one-HAP systens may not be
able to achieve 15-m nute cycl es.

Simlarly, 8 63.8(g)(2) should be revised to specify that
data from CMS shall be reduced to hourly averages when nore than
one nmeasurenment i s made per hour, except when otherw se stated in
the relevant standard. Another comenter noted that the | anguage
in 8 63.8(g)(2) regarding CEMS data reduction appears to be taken
directly from 8 60.13(h). However, neither section includes
requi renents for acceptable data reduction procedures for hours
that contain QA/ QC activities, maintenance, or |limted downtine.
W t hout guidance simlar to part 75 on how to handl e data from an
i nconpl ete averagi ng period, sources would not be able to retain
representative data for hours with less than 4 (15-m nute) val ues
to average.

Response: The EPA will continue to use the 15-m nute cycle
provision in the General Provisions, but, as with other
requirenents in the General Provisions, this nay be overridden by

i ndi vi dual standards, as appropriate. The specific requirenents
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for CMS downtine all owed depend upon the reporting and averagi ng
peri ods specific to each regul ation and should be accounted for in
setting up the applicable m ninum data availability requirenments.

Section 63.8(g)(2) has been revised to account for periods
when cal i bration, quality assurance, or maintenance activities are
bei ng perfornmed. During these periods, a valid hourly average
shall consist of at |least two data points with each representing a
15-m nute period.

Comment: One commenter stated that 88 63.8(c)(6) and (7),
whi ch deal with zero and calibration drift requirenments for CMS,
appear to have been written with criteria pollutant em ssion
monitors in mnd, and they are not appropriate for HAP em ssion
noni tors and conti nuous paraneter nonitors. Requirements specific
to HAP and MACT shoul d be established in each applicabl e subpart
or in new appendices to part 63, or the acceptable calibration
drift should be part of the quality control plan required under
§ 63.8(d)(1).

Simlarly, another commenter noted that references to
part 60, Appendices B and F, under 8 63.8(a)(2) are not totally
consistent with part 63 requirenents.

Response: As discussed in section IV.D.1.c of the
promul gation preanble, relevance of part 60 perfornmance
specifications, the EPA agrees that references to part 60 CEMS
performance specifications are inappropriate, and they have been
del eted from$§8 63.8 of the final rule. Specific nmethods to
eval uate CEMS performance will be included within the individual
subparts of part 63. In all instances, the required performance
specifications will be subject to public comment upon proposal.

Comrent: One commenter believes that daily zero and high
| evel checks required by 8 63.8(c)(6) are inappropriate for
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parameter nonitors. |Instead, paraneter nonitors should be

cali brated and system checked upon installation, checked when the
systemis shutdown or at |east once per year, and audited daily to
verify system responses.

Anot her comment er suggested that 8 63.8(d)(2)(ii) should be
revised to include the zero and calibration frequency for
paraneter nonitoring systens, along with other QA functions, with
the site-specific test plan.

Response: The Agency believes that a daily audit of
paranmeter nonitors is necessary, and therefore, no changes were
made to the rule. The Agency maintains that the zero and high
| evel calibration drift should be checked as part of the daily
audit procedures. Wthout this daily check, it is not possible to
know when the 24-hour zero drift exceeds two tines the limts of
t he applicabl e performance specifications, and thus to know when
to adjust the instrunent.

Comrent: According to comenters, 8 63.8(c)(3), which
requires the CMs or CEMS be certified prior to the performance
test, appears to conflict with 88 63.8(e)(2) and (e)(4), which
allow certification during the performance test.

Response: The commenter is correct, and 8 63.8(c)(3) has
been revised as follows:

All CMS shall be installed, operational, and the data
verified as specified in the relevant standard either prior
to or in conjunction with conducting the performance tests
under 8 63.7. Verification of operational status shall, at a
m ni mum i nclude conpletion of the manufacturer's witten
specifications or recomendations for installation,

operation, and calibration of the system

Coment: One commenter said that it is unclear whether EPA
intended to be as strict as part 75 or to follow part 60 in
identifying an out-of-control limt under 8 63.8(c)(7)(i). The
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comment er added that quality control programs that conbine

adj ustment control and out-of-control limts (at levels identified
in part 60) have been shown to provide for acceptabl e operations
within established relative accuracy requirenents.

Response: The intent of the |language in 8 63.8(c)(7)(i) is
that CMS data are to be available "at all times", but the exact
definition of this requirenent is left to the individual
regul ati ons or applicable performance specification.

Comment: One commenter said that the established calibration
drift specifications in part 60 are based on "percent of span” and
there is no mention of how to establish the appropriate span
| evel s based on expected em ssion levels. The comenter said that
t he EPA shoul d specify guidance on establishing appropriate span
| evel s in each subpart.

Response: As discussed above, the EPA has revised the
regul ation to renove references to part 60 perfornmance
specifications. By referencing the applicable performance
specification, instead of those in part 60, the part 63 General
Provisions clarify that individual standards will devel op these
performance specifications. The Agency will be aware of these
requi renments when devel opi ng each regul ation, so that source
cat egory-specific requirenents are included.

Comment: One commenter suggested that 8§ 63.8(c)(7)(il)
should be revised to state that a partial failure of a multiplexed
CMS does not render the entire system out of control and all data
i nvalid.

Response: As a result of other coments, the Agency has
changed the | anguage in 63.8(c)(7) as follows:

(i) ACMSis out of control if--
(A) The zero (lowlevel), md-level (if applicable), or
hi gh-1evel calibration drift (CD) exceeds two tines the
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appl i cabl e CD specification in the applicable performnce
specification or in the rel evant standard; or

(B) The CMs fails a performance test audit (e.g., cylinder
gas audit), relative accuracy audit, relative accuracy test
audit, or linearity test audit; or

(C) The COMS CD exceeds two tinmes the limt in the
appl i cabl e performance specification in the rel evant

st andar d.

(ii) ...During the period the CMS is out of control,
recorded data shall not be used in data averages and

cal cul ations, or to meet any data availability requirenent
establ i shed under this part.

The Agency believes this | anguage clearly states when a
systemis out of control and does not think it is necessary to
address partial failure of a system |If the system neets the
definition of out of control as described above, then it is out of
control and, during such period until the systemis repaired, the
recorded data shall not be used as described in 8 63.8(c)(7)(ii).

Comment: Some commenters requested that
par agraph 63.8(c)(7)(ii) be revised to state that the start of the
out-of-control period is the tinme that the owner or operator
determ nes the problem may exi st and requests a mai ntenance check.
The EPA should nake the end of the out-of-control period the sanme
hour that corrective action is conplete, and require a m nimum
out -of -control period of 1 hour.

Response: The EPA believes that the suggested definition of
the start of the out-of-control period would be anbiguous. In
order to adopt such an approach, the Agency woul d need to devel op
standard procedures to ensure that records are kept to verify when
the owner or operator first "determ nes the problem may exist."”
The EPA does not wish to require additional recordkeeping
requirenents in this regard, and the Agency believes that the
existing definitions for the start and finish of out-of-control

periods is correctly specific and verifiable.
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Coment: One commenter said that the words "or portion
t hereof" should be renoved from§8 63.8(c)(7)(ii) or clarified
because it is well established that the entire audit or QC check
must be performed to verify the unit is neeting appropriate
st andar ds.

Response: The commenter is correct, and 8 63.8(c)(7)(ii) has

been revised to delete the words "or portion thereof.™
2.6.5 Quality Control Program

Comrent: The EPA should not require owners or operators to
retain superseded procedures for the nonitoring quality control
program |If old, outdated procedures are in existence, they
create a possibility that they could be accidently foll owed.

Response: As discussed in section 2.4.8, the EPA has
determ ned that the availability of these types of records is
essential froman enforcenment perspective for providing a history
of conpliance. However, in order to be consistent with the
recordkeeping retention requirements in 8 63.6(e)(3), 8 63.8(d)(3)
has been revised to clarify that only the current version of the
quality control plan nust always be retained on-site and be
avail abl e for review upon request. Previous versions of the plan
must be retained for 5 years. However, superseded procedures nay
be retained away fromthe work area as |ong as they can be made
avai l abl e for inspection, upon request.

2.6.6 Performance Eval uati on of CNMS

Comrent: One commenter had several comments regarding
8 63.8(e), performance eval uation of continuous nonitoring
systenms. First, the commenter said that the sinmultaneous
subm ttal of source performance test and CMS performnce
eval uation test plans is unnecessary and may place a burden on the

source. The comenter suggested that as |long as clear
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requi renments for CEMS certification and subm ssion of test
protocols are established, then the test plans should be all owed
to be subm tted independently.

Second, the |language in 88 63.8(e)(3)(iii) and (e)(2) appears
to be redundant.

Finally, the commenter questioned whether it is the EPA s
intent to establish separate relative accuracy requirenents for
specific part 63 standards or to refer to part 60, appendices B
and F.

Response: The requirenents of this section have been revised
in the final rule. Neither the site-specific performnce test
pl an nor the CMS performance evaluation test plan is required to
be submtted for review, except upon request by the Adm nistrator.
Therefore, the burden upon sources and reviewi ng agencies will be
mniml. Wth regard to the commenter's second concern,
redundanci es between 88 63.8(e)(3)(iii) and (e)(2) have been
elimnated as a result of revisions made to the rule. Finally,
the EPA will define applicable CMS performance specifications
within each regulation as outlined in the regulatory revisions
di scussed earlier. These may or may not be taken from other parts
of the CFR
2.6.7 Alternative Mnitoring Method

Comment: One commenter suggested that 8§ 63.8(f), use of an

alternative nonitoring nmethod, be revised to recognize that
sources that are affected sources only because of a |esser
gquantity threshold generally should qualify for use of an
alternative nonitoring nethod.

Response: The Adm nistrator may establish [ esser quantity
cutoffs for certain HAP based on health considerations. |In these

cases, a source will be regulated as a mpjor source even though it

2-146



emts less than 10 (or 25) tons per year if it emts (or has the
potential to emt) at |east the |lesser quantity of a pollutant for
which a | esser quantity cutoff has been established. Monitoring
to ensure conpliance with these sources is just as essential as
for any other mmjor source. Furthernore, this coment should be
made during the public comrent period when a particular NESHAP is
proposed so that alternative nonitoring nmay be consi dered.
Therefore, this change has not been nade in the final General
Provi si ons.

Comment: According to one comenter, the EPA shoul d not
specify in 8 63.8(f)(3) that the results of a standard nethod
al ways prevail over the results of nonitoring by an approved
al ternative nmonitoring nmethod when the EPA disputes the results
produced by an alternative nmethod. There may be tinmes when the
standard nethod is clearly incapable of detecting the HAP of
concern or the standard nethod is known to overestimte the
concentration of HAP due to the nmethod's inability to excl ude
interferences. 1In these cases, the nmethod that provides the nost
reliable results should prevail rather than the automatic
acceptance of possibly unreliable results due to a bl anket rule.

Response: The del egated authority must know all of the
specific requirenments that affect the sources within its areas of
responsibility in order to nmeet its charge of ensuring conpliance
with the regulations. Therefore, in the event the del egated
authority finds reasonable grounds to dispute the results obtained
by an alternative nethod, the del egated authority nmay require the
use of a nmethod, requirenent, or procedure specified in this
section or in the relevant standard.

This provision was intentionally included in the rule to

all ow the del egated authority the ability to review nonitoring
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results and nake case-specific determ nations of the adequacy of
the data. Any source using an alternative should be in close
contact with the del egated authority to discuss the details and
results, particularly if a source believes that the authority's
di spute of the results is incorrect.

Results of control, testing, and nonitoring requirenments are
of particular inmportance, and any results that are suspect nust be
closely scrutinized so that national consistency may be
mai nt ai ned. Also, alternatives yielding suspect data nust be
eval uated, with respect to their availability for use by other
sources within the sanme regul ated source category.

Comment: One commenter said that 8 63.8(f)(4) should be
revised to allow conversion to an alternative nonitoring nethod at
any time with Adm ni strator approval

Response: Section 63.8(f)(4) allows the source to subnmt an
application requesting the use of an alternative nonitoring nethod
at any tinme provided that the nonitoring nethod is not used to
denonstrate conpliance with a relevant standard or other
requirenment. In the event the alternative nonitoring method is to
be used to denobnstrate conpliance with a rel evant standard, either
in conjunction with a performance test or not, the application
must be subnmitted within the timeframe specified in
8§ 63.8(f)(4)(i).

The Adm ni strator believes that if an owner or operator
intends to use an alternative nonitoring nethod for an affected
source to denonstrate conpliance then it should be used during a
required performance test or fromthe initial startup or
conpliance date. Then, subsequent nonitoring of the affected
source, with continued use of the alternative nonitoring nethod,

wi |l allow subsequent results to be conparable to the initia
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nmonitoring. However, in order to clarify the requirenent
regarding the ability of the owner or operator to request a change
in method, 8 63.8(f)(5)(iii) has been revised as foll ows:

| f the Admi nistrator approves the use of an alternative

moni toring method for an affected source under

paragraph (f)(5)(i) of this section, the owner or operator of
such source shall continue to use the alternative nonitoring

nmet hod until he or she receives approval fromthe

Adm nistrator to use another nonitoring nethod as all owed by
8§ 63.8(f).

Comrent: One commenter requested that the EPA specify a tinme

period (at | east 30 days) for a source to submt additional
information for a request to use an alternative nonitoring method
in 8 63.8(f)(5)(i)(B).

Response: The tinme given to a source for submtting
addi tional information to support an alternative proposal is
determ ned by the nature of the information. This tinme period was
intentionally left to the del egated authority for case-specific
determ nations. Any source proposing an alternative should be in
cl ose contact with the enforcement authorities to discuss details
and agreeable tinme periods, particularly if a source believes that
the tinme periods allotted were insufficient.

Comment: One commenter suggested that 8 63.8(f)(5)(iii)
should not limt sources fromswitching froman approved
alternative nonitoring method, back to the standard nethod,
wi t hout seeking prior approval.

Response: The del egated enforcenent authority nust know all
of the specific requirenments that affect the sources within its
areas of responsibility in order to neet its charge of ensuring
conpliance with the regulations. Therefore, changes to the
appl i cabl e requirenents nust be made with the approval of, or

notification to, the del egated authority. Control, testing. and
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nmonitoring requirenents are of particular inportance, and any
alternative or changes in these requirenments and standards nust
have prior approval. Changes to such fundanental requirenments
must have prior approval, including a determ nation of equival ence
with the pronul gated standard, so that national consistency my be
mai nt ai ned and so that the alternatives can be made available to
ot her sources within the sane regul ated source category.

2.6.8 Alternative Relative Accuracy Test

Comment: One commenter said that the EPA should allow the
alternative relative accuracy test, regardless of whether a
nmonitoring systemis used directly to determ ne conpliance, and
the |l ast sentence of paragraph 63.8(f)(6)(i) should be del eted.

Response: The Agency does not agree with the commenter. The
Agency provided for the source to request the use of the
alternative to the relative accuracy test in the event em ssion
rates |l ess than 50 percent of the relevant standard were
denmonstrated. \While it is true that the alternative to the
relative accuracy test is sinpler and less rigorous, it may not be
as accurate. Therefore, the Agency believes it is in the best
interest of the owner or operator and the public well being for
the requirements for use of the alternative relative accuracy test
to remain as originally witten

Coment: One commenter stated that Performance Specification
2 in appendix B of 40 CFR part 60 is cited in §8 63.8(f)(6) as the
basis by which alternative relative accuracy test nethods are to
be judged. There is a problemin that the test is |limted to
situations where a source is subject to emssion linmts. However,
many sources, such as those affected by the Hazardous Organic
NESHAP (HON), are subject to HAP renoval |limts or engineering

controls. These sources are apparently left w thout an
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alternative nmethod. The commenter suggested that the EPA shoul d
propose and receive comments on a relative accuracy test for
part 63 nmonitoring requirenments and use the HON nonitoring

requi renments as an exanpl e.

Response: As discussed in other responses to comments, the
revisions to the General Provisions regulation clarifying how
performance specifications will be defined on a regul ation-
specific basis resolves this issue.

2.6.9 Averaqging Period

Comment: One commenter said that, in the General Provisions,
t he EPA should allow nonitoring systens that take continuous
measur enents and cal cul ate 3-hour and 24-hour averages. Also,
according to another commenter, the opacity averaging periods in
parts 60 and 63 are not consistent. The EPA should use one
averagi ng schenme in all opacity nethodol ogies--a 6-m nute, 15-
second average for all regul ations.

Response: The EPA believes that the commenter is referring
to a provision contained in the HON, which was proposed on
Decenmber 31, 1992 (57 FR 62690), that a CMS nay report a constant
output (called "conpressed data") until a significant change in
the em ssions occurs. In this case, the CMS may go as |long as
3 hours or 24 hours with one data val ue dependi ng on the specific
regulation. This is not the same as a 3-hour or 24-hour average,
nor is it sonething that the EPA believes is appropriate to
include in the General Provisions. |t should be noted that nore
specific monitoring provisions will be established for each
i ndi vi dual regulation, and the type of nonitoring discussed by the
comenter could be adopted within an individual regulation.

The requirenments for COMS in part 60 and those in part 63 are

consi stent for COWS. The EPA believes that the conmmenter is
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referring to the requirenent in Method 9 in subpart A of part 60
(visible em ssions observer) for 15-second readi ngs and
Performance Specification 1 for at |east six readings per mnute
or 10-second readings. These two neasuring procedures represent
different technol ogies and are applied differently. Such
differences are conmon in test nethods (e.g, the extractive,

cunul ative, 20-m nute SO, sanple collected for Method 6 versus the
10 to 15-second readings for a 20-m nute SO, average as col |l ected
by Method 6C). 1In sonme cases, the nethods are applied to the sanme
standard, but in nost, different methods are applied with

di fferent purposes, averaging tinmes, and cal cul ations. The
applicable regulation will specify which nethod is to be used.

The EPA al so has recently proposed Methods 203A, B, and C, which
provi de visible em ssion observer procedures for a range of
averaging tinmes and cal cul ati ons.

Comment: One commenter said that 8 63.10(b)(2)(vii), which
requires nonitoring data to be kept in 15-m nute averages, should
be consistent with other sections of the rule and refer to 1-hour
aver ages.

Response: Section 63.10(b)(2)(vii) is correct as proposed,
and the Agency intends for the General Provisions to establish a
requi renent for 15-m nute averages. This requirenment may be
overridden in the individual standards if source-specific
characteristics indicate that a different averaging period is nore
appropri at e.

2.7 NOTI FI CATI ON REQUI REMENTS

2.7.1 Oganization of Notification Requirenmnents

Comment: Commenters suggested that an early cross-reference
in 8 63.5, Construction and reconstruction, to the notification

procedures in 8 63.9 would help clarify what area sources nust do.
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Response: The Agency is trying to keep duplication in the
General Provisions to a mnimum and thus, the suggested revisions
to 8 63.5 have not been incorporated into the final rule.

Comment: Some commenters said that all notification
requi rements should be contained within a single notification
section. In addition, the EPA should add | anguage to 8 63.9 that
all notification requirenents are contained in this section and
that conpliance with 8 63.9 results in conpliance with al
notification requirenments. The sane conment was nade regarding
8 63.10, recordkeeping and reporting requirenents.

Response: While the nmpjority of notifications and
recordkeeping and reporting requirenents are found in 88 63.9 and
63. 10, respectively, other sections of the General Provisions
include notification and reporting requirements relevant to these
sections. The General Provisions are often referenced for
specific sections that apply to an individual subpart and
situation when the other provisions may not be applicable or
relevant. The Agency believes that including the associated
notifications and reports together with the rel evant sections
woul d m nim ze cross-referencing and make the provi sions nore
user-friendly. Therefore, the proposed "Notifications" and
"Recordkeepi ng and reporting"” sections of the General Provisions
are not totally inclusive of all records, reports, or
notifications that may be required of an affected source. In
addi tion, individual subparts may contain additional notification,
recordkeepi ng, and reporting requirenents.

2.7.2 lnitial Notification

Comment: Sone commenters requested that requirenents

currently found in paragraphs 63.9(b)(2)(iv) and (b)(2)(v) be

revised to clarify that the required information is only for the
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"affected" source.

Response: The EPA has determned that it is not necessary to
revise the rule in response to this comment, as paragraph (b)
clearly states that the requirenents of (b) only apply to affected
sources. In the final rule, the requirenments of paragraphs
(b)(2)(v) through (b)(2)(ix) have been relocated to §8 63.9(h) of
the rule, Notification of conpliance status.

Comment: Some commenters stated that once a source has
satisfied the permtting authority that it is an area source under
part 70, it should not be required to continually submt
notifications that it is an area source whenever a new MACT
standard becones effective that would affect the source if it were
maj or .

Response: Only area sources affected by a part 63 standard
woul d be required to submt an initial notification. Unaffected
area sources are not subject to the notification requirements in
8§ 63.9(b). Unaffected area sources that subsequently becone
affected maj or sources are covered by the provisions of
8§ 63.9(b)(1)(i).

Comment: Sources subject to a relevant standard shoul d be
required to initially notify States, even if an approved operating
permt programis not in place. The construction or operating
permt application procedure should serve as notice.

Response: States will receive all notifications required
under the General Provisions as soon as they have been del egat ed
the authority to inplenment the General Provisions. This
del egati on may take place under subpart E of part 63 before the
State's part 70 permt programis approved. However, the
provi sions of 8§ 63.5(d)(1) and 8 63.9(b)(1)(i) have been changed

to waive the requirenment for an additional initial notification
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frompart 63 affected sources that have submtted a
preconstruction review application.

Comment: One commenter was concerned that agencies will not
have a systematic mechani sm for checking and confirm ng negative
determ nations that are close to the major source threshold. The
comrent er reconmended that the EPA establish an initial
notification cutoff that is less than the part 63 cutoff for
sources that are unaffected because they are not major (e.g.,

50 percent of the major source cutoff). This approach is

particul arly needed for those sources that m ght be considered
maj or sources if not for the existence of federally enforceable
limts on their potential to emt HAP and others that could becone
part 63 mjor sources at some point in the future.

Alternatively, when a source can determne that it will be
able to conply with a particular standard at the tinme of its
initial notification, the need to also performthe major source
determ nation i s unnecessary.

Response: In 8 63.9(b)(2) of the final rule, a source is no
| onger required to submt a nmajor source determ nation with the
initial notification; rather, the source is sinply required to
submt a statenent saying whether the source is a mmjor source.

I n addition, sources that deternmi ne they are not affected by a
gi ven standard are required to maintain docunentation on file
regarding their determ nation of status per 8§ 63.10(b)(3).

In response to the conmment regardi ng naki ng del egat ed
agenci es responsible for identifying affected and unaffected
sources, the EPA believes that State and | ocal authorities do not
have the resources to definitively identify all affected sources
wi t hout input fromaffected industries. Participation by the

regul ated community is encouraged by the Agency as part of its
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revised rul emaki ng philosophy. Industry has asked to be nore
responsi bl e and accountable for their own actions rather than be
accountable to authorities who may have | ess understanding of the
specifics of their operations. Coments regarding the

requi rements for sources that are close to the major source
threshold, particularly if they have federally enforceable limts
on their potential to emt, are being addressed in a separate

rul emaki ng bei ng devel oped by the EPA.

Comrent: Sone commenters requested that 8 63.9(b)(4) be
revised to communi cate how it differs from§ 63.5(d), application
for approval of construction or reconstruction. As witten, both
sections appear to apply to the sanme types of sources.

Response: Section 63.9(b)(4) sunmarizes the notification
requi renents associated with constructed or reconstructed sources.
Section 63.5(d) provides the detail to the affected sources on how
to conplete the various application procedures. No changes are
needed in the final rule.

Comment: Sonme commenters believed that some notifications
[e.g., those required by paragraphs 63.9(b)(4)(ii), (iii), and
(iv)] could be conbined to reduce the burden on sources.

Response: These events are separated in tinme by discrete
actions and cannot be conbined, at |east in a generic sense.
However, each of these notices is anticipated to involve m ninmal
effort.

2.8 RECORDKEEPI NG AND REPORTI NG REQUI REMENTS
2.8.1 Reporting Schedul es

Comrent: A few commenters stated that requiring dua
reporting schedules for a single source because of different
requi rements under parts 60 and 63, for exanple, does not seem

reasonable. The General Provisions should provide a mechanismto
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reduce all reporting if a source qualifies on a conpliance history
basis, and efforts should be nade to coordinate reporting and
recor dkeepi ng requirenents between progranms. Comenters made
simlar comments related to dual notifications required in 8§ 63.09.

Response: The General Provisions already provide an
opportunity for sources to work with their permtting agency to
coordi nate the subni ssion of required notifications [§ 63.9(i)]
and reports [§ 63.10(a)(7)], to reduce the frequency of excess
en ssions and continuous nonitoring system performance reports
[§ 63.10(e)(3)(ii)], and to request a waiver of recordkeeping or
reporting requirenents [8 63.10(f)]. In addition, the
Adm nistrator will accept copies of reports, notices, etc.,
devel oped to satisfy other reporting requirenments so |long as they
contain all of the material required by the part 63 General
Provi si ons.

Comment: The EPA should clarify in provisions related to the
negoti ation of deadlines and time periods that States with an
approved permt program nmay be del egated the authority to
negoti at e.

Response: States may seek del egation of authority to
i mpl emrent and enforce either all or part of the standards and
requi renments promnul gated under section 112. |If the Adm nistrator
has approved a request under subpart E for del egation of authority
to negotiate deadlines and tinme periods, then such authority woul d
pass to the States.

Comment: One commenter questioned whether the public should
be notified when a source and pernmitting authority have negoti at ed
a schedul e revision per 8 63.10(a)(7).

Response: As the comenter noted, these schedul e revisions

are allowed to provide flexibility to coordinate reports required
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under part 63 with other Federal and State provisions. The
schedul e revisions should not result in any changes in a source's
conpliance status or em ssions control progranms. |In addition,
Federal rules do not require public notice after promnulgation. As
part of an individual State's inplenentation program a State
coul d develop a public notice system (conputerized bulletin board
for exanple), but the EPA does not believe it is necessary to
prescri be any system of public notice as part of the General
Provi si ons.

2.8.2 Ceneral Recordkeepi ng Requirenments

Comrent: Several comrents were received on 8§ 63.10(b) (1)
related to the conditions for the retrieval of records, and one
commenter requested the ternms "readily avail able" and "expeditious
retrieval” be defined in the final rule. Several other comrenters
suggested that sources be allowed to store records in all formats,
i ncluding mcrofiche and magnetic tape.

Response: |In response to these coments, the EPA has revised
8 63.10(b)(1) to clarify that only the nost recent 2 years' worth
of data nust be retained "on site."”™ The previous 3 years' worth
of data may be retained off site, so long as the records are
"readily avail abl e" for "expeditious retrieval." As discussed in
t he proposal preanble, by "readily avail able" for "expeditious
retrieval," the EPA neans that records nust be avail able
i medi ately for records retained on site and within 2 days for
records archived off site. The EPA does not believe it is
necessary to define these terns in the final rule.

Wth regard to storage of these records, EPA agrees that
there is no need to |limt sources to the specified nmethods of
storage. In the proposal, 8§ 63.10(b)(1) allows sources to

mai ntain records on mcrofilm on a conputer, or on conputer
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fl oppy disks. However, there is no reason not to all ow magnetic
tape records or mcrofiche records. Therefore, the final rule,
8 63.10(b) (1), has been revised to allow these other nethods of
recordation or storage so long as the information neets the
retrieval requirenents. |f special requirements are appropriate
for a particular category of sources, these requirenments can be
addressed in individual standards that override the General
Provisions with regard to data storage and retrieval

Comment: The EPA should revise 8§ 63.10(b) to require
"exception" recordkeeping to avoid onerous burdens. Comenters
suggested that in the majority of cases that these data will only
serve to show that procedures, neasurenents, etc. were being
properly done. For exanple, the rule could be revised to limt
recordkeeping to all required nmeasurenments "except that if the
owner or operator establishes a systemthat will reliably identify
and record any neasurenent which is outside limts or ranges
est abl i shed pursuant to that standard, the owner or operator nay
retain records of only those measurenments.” Alternatively, the

requi renents could be revised to focus attention on "all
specified" or "all data necessary.”

One commenter said that the EPA nust recognize that nost HAP
testing is performed by nonconti nuous or nmanual sanpling when
evaluating electronic data retrieval systens. |In nost cases, the
use of manual sanmpling will result in extensive paperwork, which
makes reporting and recordkeeping a difficult task. Consequently,
t he EPA should acquire or devel op expertise in the area of process
control conputer systens.

Response: The part 63 General Provisions do not preclude the
use of data conpression nonitoring systens, which typically record

a value only when a data value varies from previously recorded
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val ues by nore than a set variance. Sources desiring to use these
systens may submt a request to the Adm nistrator or their
permtting authority to nonitor using data conpression as an
alternative nonitoring nmethod. Individual subparts under part 63
may include mnimumcriteria that data conpressi on systens nust
satisfy. For exanple, the HON (see 57 FR 62608, Decenmber 31,

1992) includes specific criteria that a data conpression system
must meet in order to be used to establish conpliance with the
HON. However, it is not possible to provide general criteria for
the use of data conpression systens in the General Provisions.

The EPA disagrees with the commenters that the requirenents
in 8 63.10(b)(2) are particularly onerous or unnecessary. Mny of
the records are critical to permtting agencies in building
conpliance records for affected sources. For exanple, records of
proper mai ntenance of nonitoring and control systens contain
measurenments necessary to determ ne the conditions of performance
tests and performance eval uati ons, and they provi de positive
indication to inspectors that equipnment is being properly operated
and mai ntai ned for peak performance. |In addition, many of these
records are routinely maintained in the absence of these
requirenments. Therefore, 8 63.10(b)(2) has not been revised to
limt recordkeeping to "exceptional" events.

2.8.3 Excess Enmissions and CMS Performance Reports

Comrent: Commenters questioned the need to include "excess
em ssions and conti nuous nonitoring system performance reports”
required by 8 63.10(e)(3) in the General Provisions. The details
of nmonitoring systens may vary significantly from source category
to source category and are nost appropriately addressed in the
specific MACT standards. In addition, other neans already exi st

to address concerns regardi ng excess em ssions of HAP (such as the
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CERCLA and SARA reporting requirenents).

Response: The EPA agrees that detailed nonitoring provisions
are nore appropriately left to the individual MACT standards
because of the potential variability between source categories and
their respective MACT standards. However, the purpose of the
8§ 63.10(e)(3) reports is to establish a mniml framework for the
reporting of generic information that is essential to the
enforcement of any of the MACT standards. As for the existence of
alternative systens for the Agency to access to achieve
section 112 conpliance and enforcenent objectives, the emergency
response systens described by the comenter are generally
concerned with releases in quantities and under conditions that
may not be consistent with the reporting and conpliance needs of
the authorities delegated with enforcing the MACT standards. To
the extent that other reporting nmechani snms provide duplicate
information, they can be used to satisfy the part 63 requirenents.

Comrent: One commenter believed that the nore frequent
reporting requirenents of 8 63.10(e)(3)(iv) should only apply to
the em ssion points that failed to conply.

Response: The comenter is correct that the intent of the
provision is that these reporting requirenents only apply to
enmi ssion points that failed to conply with the applicable
provi sions. Section 63.10(e)(3)(iv) has been revised to clarify
this point.

Comrent: Sone commenters considered the provisions allow ng
t he subm ssion of sunmary reports for excess em ssions and
noni toring performance as discussed in 88 63.10(e)(3)(vii) and
(e)(3)(viii) as duplicative and unnecessary, while other
commenters said that the reports have the potential of reducing

regul atory burdens by recogni zing that equi pnent cannot function
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perfectly 100 percent of the tinme.

Comrenters requested that the EPA clarify that the 1 percent
and 5 percent thresholds refer to the aggregate of exceedances or
downti me, rather than each event separately. In addition, the
1 percent or 5 percent threshold should be applied to each
em ssion point or nonitoring device, per nonitored em ssion or
paraneter. In addition, the requirement for omtting excess
em ssion reports should be revised to allow om ssion if such
exceedances are less than 5 percent of the total, which is roughly
equi val ent to an exceedance on the order of 1 hour per day. In
addition, the CMs downtine reporting period should not include the
time for QAVQC activities, and the threshold should be increased
to 10 percent of the total operating tine.

Response: The EPA believes that the summary reports, which
contain requirenments for |less detailed data reporting are
appropriate in circunmstances where sources can denonstrate that
"excess em ssions"” or "control system paraneter exceedances" are
insignificant, as defined by the threshold requirenments. However,
if in individual standards or at specific facilities, the Agency
or permtting authority believes that nore conprehensive data is
needed in a particular instance or if nore stringent threshol ds
are appropriate, these cases nay override the General Provisions.

The EPA considered the comments related to the nonitoring
thresholds both as part of this rule and as a result of comments
received on the HON. The Agency has received no detailed data
denonstrating that the default thresholds are not appropriate for
pur poses of the General Provisions. However, flexibility is
provi ded because the source and regulatory authority may establish
acceptabl e site-specific ranges through the operating permt or

notification of conpliance status. For exanple, a site-specific
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range could be =5 percent of the target value, if the source
sufficiently justifies that such a range ensures proper operation
of the control device, and the regulatory authority approves the
range. |In this case, if the neasured value of the paraneter is
out si de the agreed upon range nore than 1 percent of the operating
time, the regulatory authority could require quarterly reporting
for that em ssion point.

The requirenents are expressed as a percent of actual
operating tinme instead of a specific nunber of hours in order to
accommodate variability in operating time. The hour option would
result in different stringencies for different processes.

The specific requirenents for CMS downtime, including QA QC
activities, depend on the reporting and averagi ng periods specific
to each regulation and will be addressed by establishing the
applicable m ni mum data availability requirements in the
i ndi vi dual subparts.

Comrent: Sone commenters made the foll ow ng suggestions to
revise the contents of the summry report:

1. Section 63.10(e)(3)(vi)(F) should be del eted because it
is inpossible to identify a manufacturer and nodel nunber of nost
nmonitori ng systens.

2. The summary report on gaseous and opacity excess em ssion
and conti nuous nonitoring system performance does not discuss
parametric nonitoring in any relevant fashion. Several sections
of the report contents should be described nore broadly in order
to cover paranetric nonitoring systemreports.

3. The summary report contains several elenments that are
excessive or should not have to be repeated in each successive
report [e.g., (D), description of process unit; (E), limtations;

(F), information on manufacturers and nodel nunbers].
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Sections (1) and (J) should be del eted, and the enhanced

nmoni tori ng and conpliance certification submttals should be
referenced as sufficient submttals for purposes of the summary
report.

Response:

1. The EPA disagrees that it is inpossible (or even
difficult) to identify the manufacturer and nodel nunber of npst
nonitoring systems. In cases where a source does experience
difficulty in providing this information, the source shoul d
di scuss alternatives (such as a detail ed description of the
system) with the inplenmenting agency.

2. Sections 63.10(e)(3)(vi)(l) and (J) have been revised to
include data relevant to control system paraneters.

3. Gven the common use of word processing systens and
el ectronic versions of reports, the repetition of certain summry
report elenments should not be a burden. These provisions are
retained to ensure that each report stands al one as a conpliance
record. Sections 63.10(e)(3)(vi)(l) and (J) provide critical
information in the summary reports and have been retained, with
the nmodi fications di scussed above.

2.8.4 Mscellaneous Comments

Comment :

1. Commenters said that it is unclear whether the
Adm ni strator has the authority to all ow owners or operators to
exceed a 6-nonth interval for reporting when granting petitions to
change the tine period and frequency of reports under 88 60.19(c)
through (f). It is also unclear whether the Admi nistrator's
authority can be del egated in this case.

2. Commenters said that the | anguage regardi ng the

definition of "day" and the discussion of postmark deadlines in
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88 63.10(a)(8) through (10) duplicates the |anguage in
88 63.1(a)(10) through (12) and should be del et ed.

Response:

1. The provisions of § 60.19(c) through (f) allow changes in
reporting deadlines for purposes of coordinating conpliance
requi renents with parts 61 and 63. As stated in § 60.19(d), such
changes do not change the frequency of such reporting. If a State
has requested del egation of authority to inplenment 88 60.19(c)
t hrough (f), and such request has been approved by the
Adm ni strator, the State has authority to enter into such schedul e
amendnment agreenments with sources.

2. The EPA agrees with the commenters, and the final rule
has been revised by deleting 8 63.9(a)(5) through (7) and
8§ 63.10(a)(8) through (10), which repeat the discussion of "day"
and postmark deadlines presented in 8 63.1(a)(10) through (12).
2.9 TI MELI NE | SSUES

2.9.1 General Tim ng |Issues

Coment: Sone commenters suggested that all provisions
related to timng should be placed in a single section in the
preanbl e.

Response: \While the EPA did conpile reporting and
recordkeepi ng and notification requirenments into consolidated
sections, a simlar organizational redundancy for timng
requi rements woul d make the General Provisions considerably
| onger. Therefore, this suggestion was not adopted.

2.9.2 Compliance Provisions Deadlines

Comrent: The commenter argues that several of the tinme
periods specified in the proposed General Provisions for
activities associated with responding to requests for additional

information or notifications of intent to deny requests are
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unreasonably short. Specifically, the 15-day deadline in
8 63.6(i)(12)(ii) and the 7-day deadline in 88 63.6(i)(12)(iii)(B)
and (i)(13)(iii)(B) are cited as unrealistic.

Response: The EPA agrees with the commenters, and has
revised the rule accordingly. The 15-day period in
8§ 63.6(i)(12)(ii) has been increased to 30 days, and the 7-day
deadline in 88 63.6(i)(12)(iii)(B) and 63.6(i)(13)(iii)(B) has
been increased to 15 days.
2.9.3 COWS Perfornmance Specifications

Comment: One commenter said that the §8 63.8(e)(4)

requi rement for COMS performance specifications test results to be
avail able prior to a source's performance test requires nore than
120 days after the conpliance date.

Response: As discussed in the pronul gation preanble, the
source is now allowed up to 180 days to conduct the performance
test and CMS performance evaluation, and § 63.8(e)(4) has been
revised to be consistent with this mlestone. Also, 8 63.8(c)(3)
has been revised to allow the data verified either prior to or in
conjunction with conducting the performance test. O her changes
made to tinelines related to this provision should relieve the
concerns of the commenter. For exanple, because site-specific
performance eval uation test plans nust only be submtted at the
Adm ni strator's request, in nost cases the tinme allotted for
revi ew and approval of the plan will not be needed.

2.9.4 Schedul e Revi sions

Coment: The EPA should allow nutually agreed upon changes
to schedul es such as those all owed under 88 60.19(d), 61.10(h) and
(i), and 63.9(i)(2) to stand for a reasonable period rather than
requiring a new request for each event. For sources with an

operating permt, it would be appropriate for the permt to
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contai n standi ng schedul e adjustnments such as report due dates;
mut ual | y accept abl e changes shoul d be all owed as adm nistrative
amendnment s.

Response: The Adm ni strator does not believe that any
changes are needed to the | anguage in the General Provisions. The
| anguage in 8 63.9(i)(2), for exanple, which requires an owner or
operator to request an adjustnent each tinme he or she wishes to
change an applicable tinme period or postmark, is consistent with
the intent of the commenter. Once an adjustment is agreed to, it
will be valid until the schedule is revised again upon nutual
agreement. As provided in 8 63.9(j), any change in the
information already provided related to the scheduling agreenent
must be updated within 15 cal endar days after the change.

The comrenter is correct that the operating permt is an
appropri ate neans of recordi ng schedul e dates.

2.10 CONTROL DEVI CE REQUI REMENTS
2.10.2 Flares

Comrent: The m ni num heating val ue and maxi nrum exit velocity
requirenments in 8 63.11 are based on streans that derive their
heat value totally from hydrocarbons. Due to inherent nol ecul ar
properties of hydrogen, conbustion of a hydrogen-rich streamin a
flare can result in a stable flanme (and greater than 98 percent
destruction efficiency) at heating values |ess than, and exit
velocities greater than, the limtations in 8 63.11. Therefore,
several commenters indicated that 8 63.11 should be nodified to
increase flexibility for flares that derive a substantial portion
of their heat release from hydrogen. One commenter suggested that
provi sions be added to 8 63.11(b) that would allow a denonstration
by engi neering cal culations or test data that the flare is

operating to achieve 98 percent destruction efficiency.
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Response: The EPA is aware of the differences between fl ares
t hat burn hydrogen-rich streans and those that burn hydrocarbons.
However, sufficient information has not been provided to allow the
EPA to set general performance criteria for hydrogen flares in
8§ 63.11 that will assure that the flare destroy 98 percent or nore
of organic HAP contained in the gas stream

The EPA believes the addition of paragraph(s) to 8 63.11 that
al | ow denonstrations of flame stability and/or destruction
efficiency by engineering calculations or test data is
i nappropriate. Such provisions would be applicable to many
situations other than those associated with hydrogen flares. The
performance standards contained in 8 63.11(b) are based on an
ext ensi ve testing program conducted under controlled conditions.
Al l owi ng the use of general "engineering calculations or test
data" could result in the approval of flares that are not equal to
those conplying with 8 63.11(b).

However, information of this type can be used to obtain an
"equi val ency determ nation” in accordance with part 63,
paragraph 63.6(g). This paragraph provides the opportunity for an
alternative em ssion standard to be approved by the EPA. Upon
recei pt of a request for an alternative standard, the EPA wi |
work closely with the State and/or |ocal agency to reviewthe
technical information provided by the requestor and determ ne
whet her the proposed standard is "equivalent." The results of
t his equival ency determ nation are published in the Federal
Regi ster and are subject to public review and comment. 1In the
case of flare performance, the EPA believes that this is the
appropriate nmeans of allowing flares that do not neet the
performance requirenments of 8§ 63.11(b).

It should be noted that the EPA believes that 98 percent
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destruction can be obtained if the flare gas contains a sufficient
amount of hydrogen, even when the gas stream does not neet the

m ni mum heati ng val ue and maxi mum exit velocity requirenents of

8§ 63.11(b). As correctly pointed out by one conmenter, the EPA
has approved an equival ency determ nation for a hydrogen flare
under § 60.484(a).

Comrent : Engi neering cal cul ation or equival ent determ nation
shoul d be acceptable alternatives to determ ne the concentration
of stream conponents (for the heating val ue determ nation) and
velocity of the air stream being conbusted. The determ nati on of
organi c sanpl e conmponent concentrations should be all owed by
appl i cabl e non-gas chromat ograph nmet hods ot her than Method 18, and
hydrogen and carbon nonoxi de by ot her applicabl e nmethods.

Response: Alternative test nethods may be used in |ieu of
those cited in 8 63.11. Requests for the use of alternative
procedures should be made in accordance with the procedures
contained in 8 63.7(f).

Comrent: Section 63.11(b)(5) requires that flares be
operated with a pilot flame present at all tines. Auto-ignition
flare systenms should al so be all owed.

Response: The EPA believes that the presence of a pilot
flane at all tines is essential to ensure proper performance of
the flare. Technical information has not been provided to the EPA
t hat supports a conclusion that auto-ignition flare systens
operate as effectively as those with a continuous pilot flane.
However, an equival ency determ nation nmay be requested in
accordance with 8 63.6(g), use of an alternative non-opacity
em ssion standard, to allow the use of an auto-ignition flare.

Comrent: The "no visible em ssions” requirenment needs to be

more specific on how Method 22 is applied. The commenter noted
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that, in one instance, one of their plants was required to nonitor
the opacity daily to denonstrate conti nuous conpliance with this
pr ovi si on.

Response: Section 63.11(b)(4) states that "Flares shall be
desi gned for and operated with no visible em ssions, except for
periods not to exceed a total of 5 m nutes during any 2
consecutive hours.” This requirenment was intended to provide a
practical nethod for occasional observation. Wile this paragraph
does not state the frequency that Method 22 nust be applied, the
EPA certainly did not intend for facilities to continuously, or
even daily, nmonitor the flare to conply with the no visible
em ssions requirenent.

2.10.1 Applicability
Comment: The EPA should expand 8§ 63.11 to include general

requi rements for control devices other than flares.

Response: There is one particularly unique aspect of flares
inrelation to other control device, which is that flares cannot
be tested. Performance requirenents for other control devices
will be included in individual standards, and will typically
i nclude performance testing requirenents. However, as there are
limted ways to denonstrate flare performance, requirenments for
flares are included in the General Provisions, and these will be
referenced in the individual standards.

Comrent: The application of the extensive nonitoring
requirenments in 8 63.8 could nmake conpliance with § 63.11
difficult. The EPA should clarify the interaction of 88 63.8 and
63.11.

Response: As noted above, the EPA believes that it is nost
i nportant that the pilot flane be |it at all tines.

Section 63.11(b)(5) requires that the presence of a flare pilot
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flanme be nonitored "using a thernocouple or any other equival ent
device to detect the presence of a flanme.” This is the only
specific monitoring requirenment in 8 63.11(b). In addition,

8§ 63.11(b)(1) states that owners or operators using a flare nust
monitor the flare to assure that it is operated and mai ntai ned
according to its design, and that specific subparts will provide
more specific nmonitoring provisions. Section 63.11 addresses
conti nuous em ssion nmonitoring and would not apply to flares.
Thi s | anguage has been added to 8§ 63.8(b)(1) to clarify this
poi nt .

Comment: The first sentence of 8§ 63.11(b)(8) should be
elimnated to make it consistent with 8§ 60.18(f)(6).

Response: While the requirenents of §8 63.11(b) are identical
to those contained in 8 60.18(b), there have been slight
modi fications to clarify the requirenments. Paragraph 63.11(b)(8)
is a conbination of paragraphs 60.18(c)(5) and 60. 18(f)(6).

However, there was an error in 8 63.11(b)(8) as proposed.
The cl ause "as determ ned by the nethod specified in paragraph
(b)(7)(iiti) of this section,” should not have been incl uded,
because the nethod for determ ning V., for air-assisted flares is
contained in paragraph 63.11(b)(8). Therefore, this clause has
been renoved from the regul ation.

Comment: In 8 63.11(b)(6), "ppm' should be "ppmv.™

Response: The EPA agrees with the commenter, and the
regul ati on has been changed as not ed.

Coment: Section 63.11(b)(7)(i) should be nodified as
follows: "by dividing by the volumetric flow of gas being
conmbusted. "

Response: The EPA agrees with the commenter, and the
regul ati on has been changed as not ed.
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Comrent: Because the flare requirenents are identical to
8§ 60.18, 8§ 63.11 should be deleted and reference sinply nade to
8§ 60.18.

Response: The EPA believes that it is appropriate to have
the flare requirenments contained within part 63.

2.11 TITLE V PERM T | SSUES

Comrent: Several comrenters argued that conpliance with a
title V permt should constitute conpliance with all of a source's
requi renments under the Act. These commenters contended that the
purpose of the title V operating permt is to collect in a single
document all of a source's Clean Air Act obligations, and that the
provi sions of proposed 8 63.4(a)(5), which require a source to
conply with an applicable standard regardl ess of the existence of
a permt, or any conditions specified therein, inpose an excessive
burden on industry. Instead, all requirements of the Act shoul d
be consolidated in the operating permt, and any change to
appl i cabl e regulations that affects a source's ability to conply
shoul d be incorporated and becone effective in the next amendnent
or revision of the permt.

Anot her commenter requested that the rel ationship between the
permt shield provisions and the severability clause of § 63.4(c)
be clarified. This commenter stated that the title V operating
permt regulations mandate the incorporation of all applicable
requirenents into a source's operating permt; however, the
severability | anguage of 8 63.4(c) raises the question of whether
the operating permt is sufficient for conpliance enforcenent.

Response: Requirenments established under section 112 of the
Act are "underlying applicable requirements,"” and the EPA has the
authority to enforce these independently of the permt.

Furt hernore, sone sources regul ated under section 112 nmay not be
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required to obtain a title V permt, or this obligation nay be
deferred. Neverthel ess, these sources are still subject to the
section 112 requirenents.

The only time that section 112 requirenents may not be
enforced independently is when an explicit permt shield addresses
them Under 40 CFR 70.6(f), the permtting authority may include
a provisionin a permt stating that conpliance with the permt
shall constitute conpliance with any applicable requirements as of
the date of permt issuance. This shield is dependent upon
certain conditions. Specifically, the permtting authority may
include a shield provided that:

(i) Such applicable requirenments are included and are

specifically identified in the permt; or

(ii) The permtting authority...determnes in witing that

ot her requirenments specifically identified are not applicable
to the source, and the permt includes the determ nation or a
conci se summary t hereof.

A part 70 permt that does not explicitly state that a permt
shield exists does not provide such a shield. The permt shield
does not alter the liability of an owner or operator for any

viol ation of applicable requirenments prior to or at the tinme of
permt issuance. Furthernore, the permt regul ation requires that
a permt be reopened and revised if additional requirements under
the Act becone applicable to a major source (under part 70) with
nore than 3 years remaining in its permt term |If a standard is
promul gated during the |last 3 years of a permt termfor a ngjor
source, the permt does not have to reopen before renewal to

i ncorporate the new requi renments. However, the source is still
required to conply with the standard, and a new source i s subject
to the standard upon its pronul gation or upon startup of the

source. Thus, a permt shield may be provided under certain
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circunmst ances, but a source will not be shielded automatically
fromconpliance with all requirements pronmul gated during a permt
term

The severability clause of §8 63.4(c) states that the
provi sions of part 63 are federally enforceable, notw thstanding
any requirenments incorporated into a source's operating permt.
Clearly, the intent is that a source's operating permt wll
contain all applicable requirenents for a source. When an
operating permt is conplete in this respect, a pernitting
authority may provide a permt shield to the source, precluding
enf orcenent under any ot her applicable requirenent. However,

w thout this shield, part 63 requirenents are independently
enf orceabl e by the Adm ni strator.

Comment: Two commenters stated that the EPA should not wite
rules in the General Provisions that cover situations where no
operating permt programis operable. |If no programis operable,
owners and operators will be unable to get tinmely and accurate
information, and they should not be subject to these rules and the
possibility of citizen suits. One commenter requested that
part 63 requirenments not becone effective until a State has a
fully approved permtting program This comenter said that a
State's resources are best used to obtain approval of their
permtting program and issue the majority of permts.

Response: The EPA does not have the discretion to delay the
effective date for part 63 requirenents until the approval of
State title V permt progranms. Congress established the effective
date for part 63 requirenents in section 112 of the Act, including
the schedul e for pronul gation of em ssion standards for source
cat egories and conpliance dates for new and exi sting sources.

Sonme of these dates have already occurred (e.g., the coke ovens
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MACT standard, promul gated at 58 FR 57911, October 27, 1993), and
others will occur in the near future (e.g., the hazardous organic
NESHAP (HON), which is under a court order to be promul gated no

| ater than February 28, 1994).

Comment: Some commenters were concerned about when the
CGeneral Provisions require sources to conply with permtting
requi renents. One commenter said that the proposed Cener al
Provi sions may prematurely require an owner or operator to obtain
a permt. Specifically, as 8 70.3(a)(3) of the operating permt
rule requires permtting for "any source...subject to a standard

or other requirenment under section 112...," and the proposed
CGeneral Provisions are applicable (unless superseded) under

8 63.1(b) to all regulated sources in a |listed category of
sources, this comrenter is concerned that a title V permtting
obligation could be triggered prematurely.

Anot her commenter said that the proposed rule conflicts with
the title V permit program This commenter clained that the
proposed CGeneral Provisions are inconsistent and incorrect with
respect to who nust obtain a permt, and the final rule should be
revised to indicate that a source is not required to obtain a
permt until a MACT standard applies to the source.

Response: The final CGeneral Provisions have been revised to
renove rul e | anguage that may be read to require sources to obtain
a permt when it is inappropriate to do so. This |anguage was
intended to trigger the application for a permt or a permt
revision by an owner or operator, if required under section 112 or
part 70. Requirenents specifying who nust obtain a permt will be
i mpl enrented consistent with part 70. Section 63.1(b) in the final
rul e has been revised to clarify that applicability of part 63 is

triggered when a source emts (or has the potential to emt) any
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HAP and is subject to a requirenment under part 63. This revision
of the rule renoves specific concerns about early triggering of
permtting requirenents by not tying the requirenment to obtain a
permt solely to being part of a |isted category of sources.

Under 8 70.3(b)(2), the EPA nust decide in individual
rul emaki ngs what the permtting requirenents will be for area
sources that are regul ated by em ssion standards under
section 112. Section 63.1(c)(2) of the proposed General
Provi sions stated that part 63 NESHAP wi || detern ne whet her area
sources affected by those NESHAP woul d not be required to obtain a
title Vpermt. |If individual NESHAP do not make such a finding,
affected area sources would be required to obtain a permt,
because they are an area source subject to a section 112
requi renment [see 8 70.3(a)(3)]. Section 63.1(c)(2) of the final
General Provisions has been revised to further clarify that
part 63 NESHAP also wi |l decide whether State permtting
authorities will be required to permt area sources affected by
t hose standards i mmedi ately, despite the deferral option offered
to States for area sources in 8 70.3(b)(1) (i.e., in such a case,
part 63 would not allow a deferral for that category of area
sour ces). Wth respect to the suggestion that the rule be
revised to indicate that a source is not required to obtain a
permt until it is subject to a MACT standard, 8 70.3(a)(1) of the
permt rule requires major sources to apply for a permt within 12
mont hs of becom ng subject to the permt program|[see
§ 70.5(a)(1)], even if the source is not yet subject to a standard
devel oped under section 112. Thus, the suggested revision is not
consistent with part 70, and the final rule has not been changed
in this respect.

Comrent: One commenter suggested that paragraph (a)(2) of
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8§ 63.5 be deleted, as permtting requirenents are in the part 70
rule, and it is not clear whether this paragraph alters those
requi renents. The commenter was particularly confused about what
requi renent this paragraph would i npose on sources affected by the
I ndustrial Process Cooling Towers regul ation.

Response: The EPA agrees that 8 63.5(a)(2) as proposed is
unnecessary and potentially confusing, and it has been del eted
fromthe final rule.

Comrent: Several comenters expressed concern about the
consi stency of part 63 reporting requirenments with part 70
requi renments. One commenter stated that the EPA needs to review
t he consistency of part 63 with part 70. This comenter said that
all requirenments established under the Act nust be consistent with
part 70 requirenments to ensure Federal enforceability. Another
commenter said that facilities subject to permtting requirenents
and the General Provisions should have only one set of reporting,
recordkeepi ng, nmonitoring, and conpliance certification
requi rements.

Response: Although the EPA attenpted to make the
requi renments of part 63 consistent with those pronmul gated in
part 70, the Agency is not under a statutory obligation to do so.
Section 112 of the Act inposes statutory mandates that have a
di fferent purpose fromthose in title V, and the EPA may devel op
conpliance and enforcenment mechanisns to inplenent section 112
that are different fromthose in the permt program Requirenents
establ i shed pursuant to section 112 are independently federally
enf orceabl e, and they do not require title Vto be enforced. The
General Provisions are one source of the "underlying applicable
requi renments” that will constitute sonme of the requirements in the

operating permt.
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Comrent: One commenter stated that the provision to request
a reduction fromquarterly reporting to sem annual reporting
conflicts with title V requirements, which would designate a
reduction in reporting frequency as a Significant Permt Revision.
Such a nodification has extensive requirenments, including a
potential 18-nonth review period and public review and heari ngs.
Thus, the commenter suggested that reporting frequency be
sem annual initially, and increased to quarterly if nonconpliance
results.

Anot her commenter was specifically concerned that making
changes to 8 60.7(e)(2) could conflict with a source's operating
permt. This comenter argued that, as individual standards all ow
public comment, an overly burdensone recordkeepi ng requirenent
shoul d be changed in the rule at that tine, instead of doing case-
by-case rel axations as all owed under the proposed anendnents to
the part 60 General Provisions.

Response: The provision for allowi ng a source to reduce the
frequency of reporting fromquarterly to sem annual under the
General Provisions [see § 63.10(e)(3)] extends flexibility only to
the applicable section 112 requirenent, and it would not extend to
all reporting requirenents in the part 70 permt. The source's
operating permt, however, must include terms and conditions in
advance in order to allow such flexibility w thout triggering the
requirenment for a Significant Permt Revision. 1In this way, the
source would be in conpliance with both the underlying applicable
requi rement and the ternms and conditions of the permt.

The changes to 8 60.7(e)(2) referred to by the comrenter
establish provisions for reducing the frequency of reporting from
quarterly to sem annual. As previously discussed, such a change

in reporting schedule should not be in conflict with the source's
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operating permt if the permt includes terms and conditions to
all ow such flexibility. Existing State permts regul ating sources
under part 60 may have to be revised to accommodate this
flexibility. Alternatively, a State could choose to deny the
source's request to reduce its reporting frequency. Nonetheless,
new operating permts issued pursuant to the part 70 regul ation
should be witten to incorporate such flexibility.

During the devel opnment of individual standards, the Agency
wi |l consider reducing the frequency of reporting requirenments in
the rules thenselves, rather than reducing the frequency on a
case- by-case basis, as the commenter suggested. However, the EPA
is constrained by the need to obtain information from sources on a
timely basis to assess continual conpliance with em ssion
st andards and ot her requirenments. Furthernore, the provisions
all owm ng owners or operators to reduce the frequency of reporting
was designed as an incentive to reward good performance by
i ndi vi dual owners or operators, and a general reduction in
reporting frequency may not be appropriate in individual
st andar ds.

Coment: The commenter states that the General Provisions
should only require sources to "apply for" a permt, as the
i ssuance of permts is not governed by the General Provisions.
Consequently, 88 63.1(c)(2) and (e) should be revised to delete
the requirenment for a source to "obtain" a permt.

Response: Section 63.1(c)(2) of the General Provisions
states that the owner or operator of an affected source "nmay be
required to obtain" a part 70 permit. This |anguage appropriately
descri bes provisions that may apply to a source, and it does not
address the issuance of such permts. This paragraph also states

t hat em ssion standards under part 63 will specify whether the
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owner or operator of an affected area source is required to obtain
a permt. This |language follows the directive in 8 70.3(b)(2)
t hat says:

In the case of nonmmjor sources subject to a standard or

ot her requirenent under...section 112 of the Act after

July 21, 1992, the Admi nistrator will determ ne whether to
exenpt any or all such applicable sources fromthe
requirenment to obtain a part 70 permt at the time that the
new standard i s pronul gat ed.

Finally, 8 63.1(e) has been revised where appropriate to indicate
that if an owner or operator is required to obtain or revise a
title V permt, he or she shall apply to obtain or revise such a
permt in accordance with the permt programregul ations.

Coment: The commenter believes that the requirenment for
area sources subject to a generally avail able control technol ogy
(GACT) standard to obtain a title V permt would be overly
burdensonme to both the Adm nistrator and the affected source.
Applicable nonitoring and recordkeeping requirenents for such a
source would be required in the relevant GACT standard, and
further requirenments in a permt would be unlikely. Thus, the
requi renment to obtain such a permt would convey no air quality
benefits.

Response: The EPA disagrees with this comment. The Agency
bel i eves that the requirenent for an area source to obtain a
permt may indeed incur an air quality benefit by providing added
incentive for the source to conply. Further, it will provide
i ncreased enforcenent effectiveness for the Agency and citizens
because of readily avail able access to consolidated information on
a source's conpliance requirenents. Finally, it is possible that
an area source affected by a GACT standard could be subject to
ot her requirenents under the Act as well. These requirenents al so

woul d be incorporated into the source's title V permt. As stated
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in 8 70.3(b)(2) of the permt regulation, and in 8 63.1(c)(2) of
t he General Provisions, the Adm nistrator wll address the
gquestion of the permtting burden each tine a NESHAP that affects
area sources i s pronul gat ed.

Coment: The commenter states that the proposed reporting
provi sions for reporting deviations fromthe startup, shutdown and
mal function plan are not consistent with title V reporting
requi rements. The proposed CGeneral Provisions required that
sources report deviations from procedures verbally within
24 hours, and by letter within 7 days. Part 70 energency
provi sions, in contrast, require reporting within 2 working days,
and there is no 24-hour reporting period.

Response: As discussed in the pronmul gation preanbl e,

88 63.6(e)(3)(iv) and 63.10(d)(5)(ii) have been revised to require
reporting of actions inconsistent with the startup, shutdown, and
mal function plan within 2 working days, which allows this aspect

of the General Provisions to be consistent with the energency
provisions in part 70. Furthernore, the CGeneral Provisions allow
owners or operators to make alternative reporting arrangenents, in
advance of an enmergency event, with the EPA or the del egated State
authority [see 8 63.6(e)(3)(iv)].

Comment: One commenter stated that the final General
Provi sions should require that sources seeking to escape
applicability because of federally enforceable controls undergo
permtting in which the State nust make findings that controls
included in title V permts appropriately limt the sources’
potential to emt. The commenter also said that the final rule
shoul d state that the owner or operator nust agree not to subject
any controls limting the potential to emit to mnor permt

amendnent or change.
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Response: Individual requirenments will be devel oped for
sources by the appropriate enforcenment authority consistent with
t he Agency's rules and guidance on limting potential to emt.
Exi sting Agency regulations require that, to limt a source's
potential to emt, the [imtations nust be federally enforceable,
and exi sting Agency gui dance specifies that, to be federally
enforceable, limtations nust be practicably enforceable. The
Agency intends to seek further coment on this topic through a
forthcom ng rul emaki ng that addresses potential to emt issues for
the air toxics program The requirenents for how part 70 permts
must be changed to incorporate changes to a source's potential to
emt will be determned in accordance with part 70 and applicable
State regul ati ons.
2.12 M SCELLANEOUS
2.12.1 Source Category List (Deletions and Additions)

Coment: One commenter noted that as proposed, source

category delisting may only occur during the MACT standard setting
process, and then only when initiated by the EPA. The commenter
bel i eves that this approach fails to recognize that under
section 112(j) of the Act, a source may undertake the required
MACT determ nati on when a MACT deadl i ne established under
section 112(e) is mssed by nore than 18 nonths. Consequently, a
source may undertake MACT determ nation and inplenmentation, only
to di scover subsequently that the EPA intends to delist the source
category. The comenter believes that the delisting process nust
be made nore flexible and the potentially affected sources shoul d
be able to initiate a delisting petition at any tine, not just
during the standard devel opnent peri od.

Response: The EPA intends for delisting to be an option for
t he Agency, or any outside party (by petition), at any tinme. The
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EPA itself may choose to pursue deletion, data permtting, before
or during the standard setting process to avoid setting an
unnecessary standard. Simlarly, industry may choose to submt a
petition before or during the standard setting process, data
permtting.

Comrent: This commenter believes that, with regard to
delisting source categories, the EPA nust consider and reconcile
di fferences between current Federal procedures and State risk
assessnent net hodol ogies. This is critical because the ability of
a source category to be rempoved fromthe list will depend upon the
l evel of risk it presents.

Response: Decisions about whether to delist a source
category fromthe list of source categories will be based upon
reasonabl e, well-docunmented ri sk assessnents, using appropriate
met hodol ogi es, which include data to support the assunptions used.
As such, it is not necessary to reconcil e Federal nethodol ogies
with State and/or |ocal methodol ogies.

Comment: This conmmenter believes that the EPA's approach to
del i sting source categories based upon risk in order to direct
resources toward those source categories exceeding the risk
criteria identified by Congress is contrary to Congress' intended
approach of control technology regul ations, followed by residual
ri sk assessnment and further regulation.

Response: The EPA considers its inplenentation of
section 112(c)(9)(B) to be consistent with Congress' intended
regul atory approach. While it is true that section 112 requires
the EPA to regul ate source categories based upon existing
met hodol ogi es to reduce em ssions first, then assess residual
risk, the Act also allows the EPA to renove a source category if

the risk criteria in section 112(c)(9)(B) are net. The comenter
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al so noted that the EPA should seek input from State and | ocal
agenci es on del etion guidelines. The Agency concurs and wll do
so.

Comment: This commenter states that the EPA has an
obligation to address em ssions from area sources that my
individually pose little risk but cunulatively account for
90 percent of the 30 nopbst potent pollutants in urban areas [see
section 112(c)(3)of the Act]. The comenter believes that
delisting these sources nmay require subsequent reversal and may
result in a great waste of resources.

Response: |If the EPA nakes a finding of adverse effect prior
to listing categories of area sources under section 112(c)(3), it
is unlikely that |isted area sources would neet the deletion
criteria of section 112(c)(9)(B). However, if the EPA receives a
petition to delete a |isted area source category, or if the Agency
receives a petition to delete a mpjor source category that also
contains area sources, it plans to consider the inplications to
t he urban area program and ot her aspects of section 112 [e.qg.,
section 112(m, section 112(c)(6)] before delisting the category.

Comment: The commenter believes that focusing on delisting
is a poor use of the EPA' s resources, and that the EPA should not
i ssue guidance or a notice of proposed rul emaki ng on delisting.

Response: While the EPA's resources are limted, the Agency
believes it is inmportant to issue guidance expl aining the
delisting process to assist parties who may wish to submt a
petition.

Comrent: The commenter believes that it is not appropriate
to focus upon a single source within a nonuniform source category
when initiating delisting petitions.

Response: The Agency intends to assess the human health and
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envi ronnental inmpact of the entire source category in any
delisting process the Agency may undertake. Where the source
category is not technically uniform the Agency may di saggregate
the listed category into a series of nore uniform categories.

Comment: The EPA shoul d address adding categories to the
Source Category List in the forthcom ng guidance, as this is nore
likely to occur than delisting, because of the stringency of
section 112(c)(9)(B).

Response: The EPA will not address listing source categories
in the forthcom ng gui dance on source category deletion. The
processes for listing nmajor and area source categories are
outlined in section 112, and, in future revisions of the list, the
Agency will follow the procedures established during the
devel opnent of the initial list of source categories. Wth regard
to outside parties requesting additions to the list, any person
may present the EPA with a rationale and docunentation for listing
maj or or area sources. The Agency will then determ ne whether to
add a source category to the |ist.

Comrent: Wth respect to delisting carcinogens, one-in-a-
mllion lifetime risk should be used and the linearized nultistage
nodel shoul d be used as a regulatory default.

Response: Section 112(c)(9)(B) of the Act requires the
Agency to use a one-in-a-mllion lifetime risk when assessing
carcinogens. Risk assessnment nethodol ogi es used in the decision
to delist a source category will be based upon the nost
appropri ate nodel s and assunptions for the pollutants in question.
This may or may not result in the use of the linearized nmultistage
nodel as a regulatory defaul t.

Comment: This conmmenter believes that ternms such as

"adequate to protect public health,” "anple margin of safety,"” and
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"no adverse environnental effect"” in section 112(c)(9)(B)(ii) of
the Act need to be defined.

Response: The Agency concurs and intends to address these
issues in the forthcom ng gui dance.

Comment: The commenter believes that the EPA should notify
State and | ocal agencies when a petition to delist a source
category is initiated.

Response: The EPA intends to inform State and | ocal
agenci es, the public, environnmental groups, and industry of a
petition to delist source categories by neans of a Federal
Regi ster notice and by announcement on EPA bulletin boards.
2.12.2 HAP Li st

Comment: One commenter believes that a |ist of hazardous
chem cals referred to in the proposed definition of "stationary
source" should be included as an appendix to part 63. A second
comenter believes that the |list of HAP should be codified in
subpart C to provide a single reference source for the HAP |i st
and to facilitate nodifications to the |ist. Response:
Eventually, the HAP list will be codified in full in part 63. The
EPA is currently developing this |ist and working on needed
technical corrections to the list. The Agency appreciates the
conmmenter's concern about having a current and technically
accurate list easily available to the public and sources. \When
t he EPA has devel oped a technically correct list of HAP, the |ist

wi ||l be proposed in the Federal Register, and the public will be

given the opportunity to conment on the proposed list. After the
Agency has responded to public coments on the proposal, a final
list of HAP will be pronul gated by the EPA.

Comrent: A comrenter al so suggested that a nmechani sm shoul d

be provided to notify States of any requests made to nodify the
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list, and that this mechani sm could be achieved through
notification to State and Territorial Air Pollution Program
Adm ni strators/Associ ation of Local Air Pollution Control
Officials (STAPPA/ ALAPCO) .

Response: The EPA appreciates the commenter's concern that
St ates be given the opportunity to be closely involved in activity
relating to the HAP list. Currently, there is extensive
i nvol venent by States on the work group responsible for the
devel opnent of the list of HAP. States al so have i nmedi ate access
to informati on devel oped by the EPA that is available on the
Agency's Bulletin Board System which ensures their ability to
remai n aware of the nobst current devel opnents regarding the |i st
of HAP. The EPA believes that in the process of developing a |ist
with State involvenent on the work group, issues such as whether a
notification nmechani sm should be established through STAPPA/ ALAPCO
will be resolved effectively.

Comrent: A third commenter requested that the EPA issue
gui dance subject to notice and comment on substance-specific
delisting, and that the guidance reflect a realistic opportunity
to renove certain chemcals fromthe HAP |ist where their |ack of
significant adverse human or environnmental effects, as emtted by
pertinent source categories, is clear.

Response: Guidance on issues such as procedures for renoving
certain substances fromthe HAP list is forthcom ng fromthe
Agency. The EPA appreciates the public and sources' desire for
greater information on howto facilitate this process. However
as the Act does not mandate the issuance of such guidance, the EPA
wll focus its attention on procedures for adding and deleting
substances to and fromthe list as resources becone avail able for
t he task.
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2.12.3 Confidential Business Infornmation

Comment: Several commenters voiced concern about the
confidentiality of business information. These commenters stated
t hat i nadequate protection from discl osure of business information
coul d have del eterious effects on a source's conpetitiveness. One
comrenter reconmended that 8§ 63.15(a)(1l) be anmended to reference
40 CFR 2 subpart B, which allows for the confidentiality of
busi ness information. Another commenter felt that "trade secrets”
are only a subset of confidential information, and |limting
protection to trade secrets is insufficient. The comenter argued
t hat existing EPA regul ati ons already protect information beyond
"trade secrets" from public disclosure. The comenter also states
that the notification of conpliance status is not listed in
section 503(e) of the Act, and therefore should not be cited in
8§ 63.15(a)(1). Finally, this commenter states that any records
that are not required under title V, but are required under other
portions of the Act, are entitled to protection for confidenti al
i nformation other than trade secrets.

Response: In response to the concern of the commenter asking
t hat | anguage be added to reference 40 CFR 2, the proposed Genera
Provi sions do reference part 2 of this chapter in 8 63.15(a)(1).
The EPA agrees with the comenters that the proposed provisions
may i nappropriately limt the confidentiality of business
information submtted to the Agency. The Agency has accordingly
revised the | anguage in 8 63.15 to clarify that all business
information, whether it qualifies as trade secrets or not, will be
protected consistent with 40 CFR part 2, subpart B. In the final
rule, the first sentence of § 63.15(a)(1) has been revised to read
as follows: "Wth the exception of information protected through

part 2 of this chapter, all reports, records, and other
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information collected by the Adm nistrator under this part are
avai l able to the public."”
2.12.4 Prohibited Activities and Circunvention

Comrent: Several comenters object to the |anguage used in
8§ 63.4(a)(1l), which states that a source may not operate in
violation of the requirenments of part 63 except under certain
ci rcunst ances, including when it has been granted a conpliance
extension. The commenters argue that if a source has received a
conpliance extension, it is by definition not operating in
viol ati on of the relevant standard, and the General Provisions
should reflect this fact.

Response: The | anguage of § 63.4(a) states that while a
source shoul d never operate in violation of a standard, conpliance
is excused when a source is granted a conpliance extension or
exenption. It should be noted that conpliance extensions
frequently excuse only conpliance with equi pment requirenents
while still requiring conpliance with reporting, good air
pol lution control practices, and other provisions.

Comrent: The EPA received several coments on the provisions
in 8 63.4 regarding the use of diluents. Two comenters argued
that the use of diluents should not be strictly prohibited, as it
may be warranted for safety reasons under certain circunstances.
One commenter believes that although the proposed | anguage conveys

the concept of "intent," practical applications may result in
confusion. Specifically, the commenter believes that unless the
i ssue of adding inert gases for safety reasons is not discussed,

i nspectors nmay not recognize that this is not a prohibited
activity. Another commenter said further that such a prohibition
shoul d not be required in the General Provisions, as properly

written standards would make this provision unnecessary.
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Response: The EPA recogni zes the comrenters' concern
regardi ng the use of diluents for safety reasons rather than
circunvention of regulations. Nonetheless, the Agency believes it
is appropriate to include this prohibition, in order to prevent
the intentional dilution of em ssions in order "to conceal an
em ssion that would otherw se constitute nonconpliance with a
rel evant standard." |Individual standards nmay override this
provi si on where appropriate, for exanple, where a particular
source category regularly uses diluents as a safety precaution.

Coment: Several comenters argued that the EPA should
revise 8 63.4(b)(3) of the proposed General Provisions to specify
that only the fragnmentation of operations done for the sole
pur pose of evading regulation should constitute a prohibited
activity. Commenters state that the fragnentati on of operations
may be done for legitinmate business or safety reasons.

Response: The language in 8 63.1(b) is clear in stating that
what is prohibited is action taken to conceal em ssions in order
to circunvent regulation by a relevant standard. Section 63.1(b)
says: "No owner or operator subject to the provisions of this
part shall build, erect, install, or use any article, machine,

equi pnment, or process to conceal an em ssion that would ot herw se

constitute nonconpliance with a relevant standard." [Enphasis
added] The regul ation goes on to cite exanples of such

conceal nent, which include the provision regarding fragnmentation
of operations, which is of concern to these commenters. The
Agency believes that this paragraph is clear in its intention to
prohi bit intentional conceal nent of em ssions. Nonetheless, to
clarify that any fragnentation of an operation to avoid regul ation
by a relevant standard is prohibited, the rule has been nodified

to delete the phrase "that applies only to operations |arger than
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a specified size" from§ 63.4(b)(3).

Coment: The commenter argues that the provisions of
8 63.4(b) are inappropriate for inclusion in the General
Provi si ons, because nonconpliance with a relevant standard is
actionabl e pursuant to that standard. The commenter clains that
there is no authority for the EPA to pursue nonconpliance with a
standard i ndependently under the General Provisions. The
commenter also believes that the |anguage in 8 63.4(b) qualifies
as enforcenment guidance and is not suitable regulatory |anguage.

Response: The EPA rejects the contention of the commenter
t hat the EPA cannot pursue nonconpliance with a standard
i ndependently under the General Provisions. |ndeed, the
circunvention provisions of 8 63.4(b) have, in different form
been a part of the General Provisions to the air toxics program
(e.g., 8 61.19) and have been enforced effectively w thout
chal l enge for years. It is vitally inportant that this |anguage
be included in the regul ation.

Comment: The commenter wonders how the provisions of
88 63.4(a)(2) and (a)(5), prohibiting an owner or operator from
failing to keep records, notify, report, or revise reports, as
requi red under the General Provisions, apply to sources subject to
prograns for which a State or |ocal agency has received del egation
t hrough section 112(1).

Response: |If a State or |ocal agency has received del egation
under section 112(1), then records, notices, and reports should be
mai nt ai ned or sent to the del egated agency, rather than to the
EPA, or to both, as specified in the del egati on agreenent.
Furthernore, when States are del egated the authority to inplenent
and enforce the General Provisions, they will have the authority

to enforce the prohibitions in the cited paragraphs.
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Comment: Several conmenters were concerned that the
provi sions of 8 63.4(a) could be used to assess duplicate
viol ations against a source, by allowing a violation of a MACT
standard's provisions to be considered a violation both of that
standard and of 8§ 63.4(a). One commenter suggested that the
entire paragraph be deleted. Alternately, the comenter suggests
| anguage to be incorporated that indicates the provisions are not
intended to create duplicative violations.

Response: Section 61.05(b), Prohibited activities, fromthe
General Provisions of part 61, was the tenplate from which the
| anguage at issue here was drawn. The EPA believes that it is
useful to state in the General Provisions for part 63 that sources
are prohibited fromoperating in violation of any of the
subsequently promnul gated standards, unless there is sone
exenption. |If by sonme inadvertence, a subsequent rule omtted
| anguage such as "shall" or "nust,"” but nerely used "required" or
sone other simlar |anguage, then a violating defendant coul d
potentially argue that they are excused fromliability. The
referenced | anguage elimnates that possibility. The provisions
of 8 61.05(b) have never been used to double penalties and have
never otherw se been abused by enforcenment personnel, nor is it
the intention that this part 63 section be so utilized.

2.12.7 Em ssions Averagi ng

Coment: Sone commenters said that the proposed rul e does
not provide for generic em ssions averaging, which will prevent
sources from averagi ng anong em ssion units at the same site that
are subject to different MACT standards. One comrenter said that
because the individual standards have been devel oped
i ndependent |y, conpounded by the isolated devel opment of the

section 112(g) and section 112(j) programs, it is probable that a
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gi ven source will be subject to nore than one em ssions averagi ng
scheme, and there will be no precedent for selecting the
appropriate system for averaging enm ssions. The commenter said
that the General Provisions should provide an overall framework
for issues |ike em ssions averagi ng, which extend beyond a single
source category.

One comenter recomended that the General Provisions allow
sources to utilize an em ssion trading all owance (across any
source in a facility) so that as MACT standards are pronul gated
they contain a provision allow ng sources to find trades outside

or inside the "affected source,” with the only restriction that
trades occur within the same mpj or source facility.

One commenter submtted comments on the General Provisions as
they relate to the proposed HON (57 FR 62608, Decenber 31, 1992).
The comenter provided extensive comments on the changes to the

enm ssion averaging provisions of the HON that were the subject of

a suppl enental Federal Register notice (57 FR 62608). In general,
the commenter opposed the proposed changes to the HON rule on the
grounds that the changes would restrict the use of em ssions
averagi ng and the environnental as well as econom c benefits that
enm ssions averaging offers. The commenter al so asserted that the
changes are contrary to the objectives of the Act.

Response: The EPA will determ ne whether a schenme for
enm ssions averaging or other flexible conpliance options is
appropriate as the Agency devel ops each individual standard.
Al t hough the Agency will strive for consistency anong these
standards and their em ssions averagi ng options, this may not
necessarily lead to the same options being found appropriate in
all cases. 1In the case where process and pollution control

equi pnent, designation of the "affected source,” or other
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i ndustry-specific details differ widely, it will be nore
appropriate for the Agency to establish em ssions averaging
policies that are based upon specific characteristics of the
source category being regulated by the individual standard. The
Agency will respond to the conmments on the General Provisions as
they relate to the HON in the final notice that promnul gates that
regul ati on.

Comment: Sonme commenters expressed their support for the
i nclusion of the concept of em ssions averaging in the General
Provisions and felt that the proposed definition was adequate.
However, one commenter said that either the phrase "emn ssion
debi ts" should be defined or the word "debits" should be del eted
to clarify the definition.

Response: The Agency agrees that the definition should be
clarified, and the word "debits" has been del et ed.
2.12.8 Oher M scellaneous Comments

2.12.8.1 Editorial Revisions.

Coment: Various comenters suggested editorial revisions to

t he proposed General Provisions that they believed would clarify
the rule or make it easier to understand.

Response: The EPA has considered the comenters’
suggesti ons, and, where appropriate, these revisions have been

i ncorporated into the final rule.

2.12.8.2 Wrking Versus Cal endar "Days".

Coment: Sone commenters said that "days" should be defined

in ternms of "working days" and not in terns of "cal endar days."

The comenters said that this distinction is particularly cruci al

when required activities nmust occur within a short tine frane.
Response: The Agency's use of cal endar days in the part 63
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General Provisions is consistent with other General Provisions.
The term "cal endar days" provides an unanbi guous tinme frame, which
is appropriate in the General Provisions. 1In certain places in
the final CGeneral Provisions [e.g., see 8 63.6(e)(3)(iv)], working
days are specified as the reporting time period. Except in such
cases where the term "working days" is explicitly used, the reader
shoul d assune that cal endar days are intended.

2.12.8.3 Requlation Pronulgation Schedul e.

Comrent: One commenter said that the regulation promul gation
schedul e defined in 8 63.2 should be included as an appendi x to

part 63.
Response: The regul ation promul gati on schedul e was published
in the Federal Register on Decenber 3, 1993 (see 58 FR 63941). It

cannot be added to the rule as an appendi x because, by the terns
of the statute, it is not a rule and therefore cannot be published
in the Code of Federal regulations. However, the regulation
promul gation schedul e may be obtai ned by contacting the O fice of
the Director, Em ssion Standards Division, Ofice of Air Quality
Pl anni ng and Standards, U S. EPA (MD-13), Research Triangle Park,
North Carolina 27711.

2.12.8.4 Volatile O ganic Conpound (VOC) Credits.

Comrent: One commenter said that the EPA should codify

general principles and presunptions in the General Provisions that
outline the EPA's policy regarding how reductions of HAP that are
also VOC' s will be credited under prograns related to VOC
reduction, e.g., new source review. At a mninum the comenter
said that the EPA should cross-reference in the General Provisions
its other published guidance affecting the creditability of
section 112 reductions under other sections.

Response: The General Provisions are a rule providing

2-195



requi renents that nust be met by HAP sources in order to be in
conpliance with the requirenents of section 112 of the Act. It is
not appropriate to include policy statenents concerning ot her
prograns in such a rule. 1In addition, if guidance concerning VOC
credit in other prograns were included in this rule, the rule
woul d need to be anended if the guidance were updated. Policy
statenments concerning VOC credit are nore appropriately contained
i n guidance issued by the VOC control program

2.12.8.4 Case-by-Case Changes.

Comment: One commenter requested that the proposed

regul ati ons be revised to allow sources to request alternative,
source-specific admnistrative procedures and conpliance-rel ated
activities. The commenter said that the courts have recognized
that allowing a "safety valve" in EPA regulations is essenti al
and, w thout such a provision, the EPA regulations are likely to
be found to be invalid or "inconplete."

Response: Section 112 of the Act specifically permts
sources to obtain approval for alternatives to section 112(h) work
practice standards. The General Provisions address this in
8 63.6(g). In addition, the Agency believes that the general
rul emaki ng authority of the Act would provide the authority to
all ow the Adnministrator to consider a petition from an individual
source for perm ssion to use an alternative approach to conpliance
under some circunstances. Individual standards may al so provide
specifically for alternative approaches appropriate to the
ci rcunst ances of that standard.

2.12.8.5 Section 112(r) Applicability.

Comment: One commenter said that the General Provisions

should, at a mninmum state that all sources of HAP have a general

duty to prevent accidents as provided in section 112(r) of the
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Act. The final rule should state also that facilities possessing
one or nore of the substances listed in section 112(r) nust conply
with the requirenents of that subsection respecting accidental

rel eases.

Response: The EPA agrees with the commenter that the
accidental release programis an inportant program and that it
represents a mpjor initiative under the Act to prevent the health
and safety inpacts of accidental releases of HAP. However, the
Adm ni strator believes that the programis best discussed in the
context of the section 112(r) rul emaki ng, and no changes have been
made in the General Provisions in this respect.

2.12.8.6 Request for Opportunity for Additional Notice and

Comrent .

Comrent: One commenter said that the Agency's "pieceneal”
approach to section 112 inplenentation has resulted in
contradi ctory statenents and inconsistent structures between the
various section 112 rul emakings. This situation prejudices the
ability of the regulated community to assess and conment on these
rul es, which contravenes section 553(c) of the Adm nistrative
Procedures Act and section 307(d)(3) of the Clean Air Act. The
comenter said that in order for the EPA to rectify this
situation, it should provide the opportunity for additional
comment on the proposed part 63 CGeneral Provisions in the context
of related rul emaki ngs, including, but not necessarily limted to,
t he section 112(g) regul ations and the section 114(a)(3) enhanced
noni toring and conpliance certification requirenents.

Anot her commenter said that the EPA should acknow edge in the
final rul emaking that the subsequent section 112(b), (d), and (f)
rul emaki ngs are "new information,"” for purposes of affording

judicial review of the General Provisions under section 307 of the
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Act, and their applicability and appropriateness will be wei ghed
fully during each specific section 112 rul emaki ng.

The comenter al so asked how t he Agency wi |l conduct
regul atory inpact assessnents for future rules, if the nonitoring,
recor dkeepi ng, and other inplenentation features are incorporated
by reference fromthe General Provisions.

Response: The statutory scheme requires that the EPA
promul gate the section 112 regul ati ons over a nulti-year period.
As new rules are added to the toxics program the EPA wil|
endeavor to pronote consistency between those rules. The
devel opnent of the General Provisions is part of the effort to
achi eve such consistency. By putting general requirenents
applicable to all sources in one place, the regulatory process is
sinplified.

The EPA does not agree that the General Provisions should be
subject to renewed judicial review every tinme a new standard is
promul gated. This would subject sources to tremendous added
uncertainty because even after a MACT standard is final the
CGeneral Provisions would continue to be subject to revision every
time a subsequent standard underwent judicial review |nstead,
the EPA believes that it is appropriate for commenters on proposed
rules to question and comrent on which provisions of the General
Provi sions should or should not be applicable to each standard.
Thi s does not subject the General Provisions thenselves to review
multiple times, but it does allow an evaluation of their
applicability at appropriate times without calling the finality of
ot her standards into question.

I n response to the question about regul atory i npact
assessnents, the EPA will evaluate the inpact of individual rules

as required by the Paperwork Reduction Act. Each analysis wll
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include an estimate of the inpact of all provisions of the rule,
i ncluding the estimated burden associated with conplying with the
CGeneral Provisions.

2.12.8.7 State Authority to Override.

Comment: One commenter said that the EPA should allow States

to act only in a manner consistent with the Act, because the Act
i nposes substantive obligations upon permtting authorities that
cannot be suspended by State action. The comenter objected to
t he presunption that States could i npose requirenents nore
stringent than those in a MACT standard.

Response: The EPA does not have the authority under the
Clean Air Act tolimt State actions to those that are no nore
stringent than the Federal requirenments. Section 112(d)(7) of the
Act states that:

No em ssion standard or other requirenent pronul gated under
this section shall be interpreted, construed or applied to
di m nish or replace the requirenents of a nore stringent
enmi ssion limtation or other applicable requirenment
establ i shed pursuant to section 111, part C or D, or other
authority of this Act or a standard issued under State

aut hority.

Therefore, this change was not nade to the General Provisions.
2.12.8.8 Alternative Em ssion Standard.

Comrent: One commenter said that the EPA should expl ain how
the section 112 alternative em ssion standard all owance is rel ated
to the SIP equival ency all owance provided for in title V. |If
possi bl e, both SIP equival ency and the alternative em ssion
standard al | owances shoul d be inplenmented through the operating
permt program and through State construction pernit prograns.

Response: Section 112 does not require that alternative
en ssion standards be approved through the title V permt process.

Section 112(h) merely requires notice and comment and
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Adm ni strat or approval. Thus, a source can receive approval of an
alternative em ssion standard before the State in which it is
| ocated has an approved title V permt programin effect.
However, as with all section 112 standards, alternative em ssion
standards will ultimtely becone part of each source's title V
permt.

2.12.8.9 Overlapping Requirenents.

Comment: One commenter concurred with §8 63.1(a)(3), which
states that when standards overlap, a source need only conply with
the nmore stringent requirenents. The commenter said that the
Agency shoul d specify the procedures by which a stringency
determ nati on woul d be made and clarify the appropriate criteria
for making such a determ nation.

Response: After a part 70 permt programis approved in the
State in which the source is |located, the results of the
stringency determ nation will be included in the source's
operating permt. Stringency determ nations will be nmade on a
case-by-case basis by the enforcenment Agency in conjunction with
t he source.

Comment: One commenter said that even if the EPA attenpts to
list clearly in each MACT standard the portions of the Ceneral
Provi sions that apply, there still will be a number of
unantici pated questions that will arise. The comenter suggested
that the EPA add a section to the General Provisions requiring a
30-day period in which the Agency nust resolve any questions
resulting from overl appi ng requirenments.

Response: The EPA believes that nmany of these issues should
be resolved prior to promul gation of the individual standards.

The remaining i ssues are nore appropriately resolved in the course

of the part 70 permtting process, and will be addressed as
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expeditiously as possible. Therefore, the EPA does not believe
that this change is needed.
2.12.8.10 Area Source Treatnent.

Comment: One commenter said that the final rule should be
amended to specify that sources that are affected sources only
because of GACT requirenents should generally qualify for |ess
burdensone nmet hods of conpliance.

Response: The rul emaki ng process for individual part 63
enm ssion standards wi |l address any special needs of area sources
i ncl udi ng whet her those sources qualify for GACT rather than MACT
met hods of conpliance.
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APPENDI X A
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
Construction and Reconstruction
63.5(d)(1)(i) Owner/operator (O/o0) submit application for approval of As soon as practicable X
construction or reconstruction before construction or
reconstruction that
commences &fter the
effective date; as soon as
practicable but at |east
60 days after the effective
date for sources that
commence construction or
reconstruction before the
effective date
63.5(e)(2)(i) Administrator response period to approve application or notify | Within 60 days, status X
o/o of intent to deny begins when the submittal is complete report to o/o within 30
days of receipt of original
gpplication or
supplementary info.
63.5(e)(2)(ii) O/o respond with additiona information to Administrator's Within 30 days X
notice of incomplete application
63.5(e)(3)(ii) O/o respond with additiona information to Administrator's Within 30 days X
notice of intent to deny application
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.5(e)(4) Final action by Administrator on gpplication Within 60 days from X
presentation of final
arguments or within 60
days after date specified
for presentation if
none is made
Compliance with Standards and Maintenance
63.6(b)(2) If initia startup before effective date of relevant standard RS effective date X
(RS) - o/lo comply with RS effective date
63.6(b)(2) If initial startup after effective date of RS - o/o comply with | At startup of source X
standard under 112(d), 112(f), or 112(h)
63.6(b)(3) Construction or reconstruction is after proposal under 112(d), | No later than 3 years after X
112(f), or 112(h) but before effective date (if promulgated promulgation date
standard more stringent than proposed and o/o complies with
proposed standard during 3-year period immediately after
effective date) - o/o shall comply with fina standard
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.6(b)(4) Congtruction or recongtruction is after proposal of RSunder | No later than 10 years X
112(d) but before proposal date of RS under 112(f) - o/o shdl | after construction or
comply with emission standard under 112(f) reconstruction
commenced unless 112(f)
is promulgated more than
10 years after construction
or reconstruction
commenced [then refer to
(b)A), ()]
63.6(b)(7) Any new area source that becomes an affected major Upon becoming a mgjor X
source -0/0 shall comply source
63.6(c)(1) O/o shdl comply with standard under 112(d) or 112(h) Compliance date in RS not X
to exceed 3 years
63.6(c)(2) Olo shall comply with standard under 112(f) No later than 90 days after X
standard's effective date
63.6(c)(5) Any existing area source that becomes a major source By the date specified in X
the RS for existing (ared)
sources
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.6(e)(3)(iv) If actions taken during startup, shutdown, or malfunction Report actions within X X
(SSM) are not consistent with SSM plan 2 working days with letter
following within 7 working
days after the end of the
event
63.6(€)(3)(viii) Ol/o shadl revise the SSM plan if amalfunction occursthat is | Within 45 days after the X X
not addressed in the plan event
63.6(h)(4) O/o shdl notify Administrator of anticipated date for 60 days before X X
conducting opacity or visible emissions observations observations
63.6(h)(5)(I)(A) | Opacity or visible emissions observations: If no performance | Within 60 days after X
test required under 863.7, observations shall be conducted achieving maximum
production rate and no
later than 120 days after
initial startup or effective
date of RS
63.6(h)(5)(I)(A) | Opacity or visible emissions observations: If no performance | Within 120 days after X
test required under 863.7, observations shall be conducted compliance date
63.6(h)(5)(1))(B) | If unable to perform opacity/visible emission observations As soon as possible, but X X
within time frame, reschedule not later than 30 days after
initial performance test
date
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.6(h)(7)(ii) If o/o submits COMS data for compliance with opacity Simultaneous with X X
emission standard, notify Administrator in writing notification of
performance test
63.6(1)(4)(i)(B) | Olo request for extension of compliance with RS under 112(d) | No later than 12 months X
[not to exceed 1 year (3 years if mining waste operations)-- before compliance date if
see 63.6(i)(4) () (A)] Nno emission pointsin an

emissions average; no
later than 18 months if

including emisson points

63.6(1)(4)(ii) Request for extension of compliance with RS under 112(f) No later than 15 days after X
(maximum of 2 years) effective date of RS

63.6(i)(5) Request for extension of compliance with RS when BACT or | No later than 120 days X
LAER controls installed [until 5 years after installation--see after promulgation date of
63.6(1)(2)(ii)] RS

63.6(i)(12)(1) Administrator/State will notify o/o of approvd or intentionto | Within 30 days of receipt X
deny request for extension of compliance under 112(d) of sufficient information

63.6(1)(12)(1) Adminigtrator/State will notify o/o of status of application Within 30 days after X
[112(d)] receipt of origina

information/

supplementary information
63.6(1)(12)(ii) O/o shdl submit supplementary information if required Within 30 days of notice X
[112(d)] from Administrator
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.6(i)(12)(iii) If o/o is notified of intent to deny extension, o/o may present | Within 15 days from X
(B) additiona information or arguments [112(d)] receipt of notice of intent
to deny
63.6(i)(12)(iv) Fina determination of denial due [112(d)] 30 days after presentation X
of information or
arguments; or 30 days
after the final date
specified for presentation
63.6(i)(13)(1) Administrator will notify o/o of approva or intent to deny for | Within 30 days X
RS under 112(f) after receipt of sufficient information
63.6(i)(13)(1) Administrator will notify o/o of status of application [112(f)] Within 15 days after X
receipt
63.6(1)(13)(ii) Olois allowed to present additiona information/arguments Within 15 days after X
[112(F)] notification
63.6(i)(13)(iii) Administrator will notify o/o of intent to deny with o/o dlowed | Within 15 days X
(B) to present additiona information/arguments [112(f)]
63.6(1)(13)(iv) Administrator will make final determination [112(f)] Within 30 days after final X
date of presentation
Performance Testing Requirements
63.7(a)(2)(i) Performance test required for new source with initial startup | Within 180 days after X
date before effective date effective date of RS
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.7(a)(2)(ii) Performance test required for new source that has an initial | Within 180 days after X
startup date after effective date initia startup
63.7(a)(2)(iii) Performance test required for existing source under 112(d) Within 180 days after
standard compliance date in RS; or
within 180 days after initial
startup
63.7(a)(2)(iv) Performance test required for existing source under 112(f) Within 180 days after
standard compliance date
63.7(8)(2)(v) Performance test required after termination of compliance Within 180 days after
extension termination date
63.7(a)(2)(vi) Performance test required for new source subject to RS Within 180 days after X
under 112(f) and construction/ recongtruction is commenced | compliance date
after proposal date of standard under 112(d) but before
proposal date of RS under 112(f)
63.7(a)(2)(ix) Conduct performance testing - if promulgated standard Within 180 days after X
stricter than proposed startup (as proposed) and
within 3 years and
180 days after startup (as
promulgated); or comply
with promulgated standard
within 180 days
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TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.7(b)(2) O/o shdl notify Administrator of intention to conduct At least 60 days before X X
performance test performance test is
conducted
63.7(b)(2) Olo shall notify Administrator of delay in test dueto Within 5 days prior to X X
unforeseeabl e circumstances and specify revised test dates origindly scheduled test
date
63.7(c)(2)(iv) Olo shall submit site-specific test plan (SSTP) to At least 60 days before X X
Administrator upon request performance test is
conducted or at amutually
agreed upon schedule
63.7(c)(3)(i) Administrator will notify o/o of gpprova or intent to deny Within 30 days after X X
SSTP (if review of SSTP requested) receipt of plan and within
30 days after receipt of
additiona information
63.7(c)(3)(i)(B) | O/o may provide additiona information after notice of intent to | Within 30 days after X X
deny (if review of SSTP requested) receipt of notice of intent
to deny
63.7(c)(3)(ii))(A) | If the Administrator does not approve SSTP within time Within the time specified X X
period specified in 63.7(c)(3)(i), and the o/o intends to use the | in this section
methods specified in the standard, the o/o shall conduct test
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New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.7(c)(3)(i)(B) | If the Administrator does not approve use of aternative Within 60 days after X X
method within 30 days of the tet, the test date may be approval
extended
63.7(c)(4)(i) O/o shall request performance audit materias 45 days prior to test date X X
63.7(F)(2)(i) If o/0 uses dternative test method other than in RS, the o/o No later than with X X
shal notify the Administrator of intent and submit results of submission of SSTP; or at
Method 301 vdidation least 60 days before the
performance test if a
SSTP s not submitted
63.7(9)(2) Report results of performance test including analysis of Within 60 days after each X X
samples, raw data, and emissions determination test is completed
63.7(h)(3)(1) Request waiver of initia performance test Accompany request for X X
extension of compliance;
or & least 60 days before
performance test if SSTP
not submitted
63.7(h)(3)(ii) Request waiver of subsequent performance test At least 60 days before X X
the performance test
Monitori ng Requirements
63.8(c)(1)(1) Olo shal repair any routine CMS mafunctions as defined by | Immediately X X
SSM plan
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New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.8(c)(1)(ii) Olo shdl provideinitid notification followed by afollow-up Initid report within X X
report that certifies nonroutine CM S repairs are complete or | 24 hours after
provides a corrective action plan and schedule commencing actions
inconsistent with the plan;
follow-up report within
2 weeks
63.8(c)(3) CMS shall be ingtalled, operationa, and data verified Either prior to or in X X
conjunction with
performance test
63.8(c)(6) O/o shdl check the zero and high level cdlibration drifts of Once daily X X
CMS
63.8(d)(2) Olo shall submit a site-specific performance eval uation test See (¢)(3) X X
plan for CM S performance upon request
63.8(d)(3) Quality Control Program: O/o using CMS system and subject | Current version on file; X X
to monitoring shal develop CM S qudlity control program keep previous versions for
5 years
63.8(e)(2) Olo shdl notify Administrator of date of CM S performance Simultaneous with X X
evauation notification of
performance test under
863.7(b) or at least
60 days prior to evaluation
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New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.8(e)(3)(iii) Ol/o shall submit site-specific performance evaluation test plan | At least 60 days before X X
upon request the performance test or
performance evaluation is
conducted or at a mutualy
agreed upon schedule
63.8(€)(3)(V)(A) | If the Administrator does not approve the site-specific Within time specified in X X
performance evaluation plan within the time period specified | 63.7(c)(3)
and the o/o intends to use monitoring methods specified in the
standard, the o/o shall conduct the performance evaluation
63.8(e)(3)(v)(B) | If the Administrator does not approve use of the dternative 60 days after approval X X
method within 30 days of the performance evaluation, o/o may
receive extension to conduct evaluation
63.8(e)(4) If a performance test is not required, or has been waived, the | No later than 180 days X X
o/o shall conduct performance evaluation after compliance date
63.8(e)(5)(i) O/o shal submit results of performance evauation Simultaneous with results X X
of performance test under
863.7 or within 60 days of
completion of evaluation if
no test regquired
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New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.8(e)(5)(ii) For COMS, submit to Administrator copies of written report | At least 15 days before X X
of results of COMS performance evauation if being used for | performance test under
opacity compliance 863.7
63.8(f)(4)(i) Request for use of an alternative monitoring method may be | Anytime, provided it is not X X
submitted to Administrator used to demonstrate
compliance with RS
63.8(f)(4)(i) If aternative monitoring method is to be used to demondtrate | No later than with SSTP X X
compliance with RS, submit application under 863.7(c) (if
requested) or with site-
specific performance
evduation plan (if
requested) or at least 60
days before the
performance evaluation
63.8(f)(5)(i) Administrator will notify o/o of approva or intent to deny use | Within 30 days of receipt X X
of dternative monitoring method of origina request or
additiond information
63.8(f)(5)(1)(B) | O/o may respond with additional information to the As specified by the X X
Administrator's notice of intent to deny Adminigtrator
63.8(f)(6)(iii) O/o shdl notify Administrator if the source exceeds the Within 10 days of X X
relative accuracy test criterion occurrence
Notification Requirements
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New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.9(b)(2) If source hasinitia startup before effective date of RS, o/o No later than 120 days X X
shdl notify Administrator that the source is subject to standard | after effective date
63.9(b)(3) If source hasinitid startup after effective date and application | No later than 120 days X

for approval of construction or reconstruction is not required, | after initid startup
o/o shall notify Administrator that source is subject to standard
63.9(b)(4) If initid startup is after effective date and application for X
approva of construction or construction is required, o/o shall

notify Administrator of:

. Intent to construct/reconstruct As soon as practicable X
before construction or
recongtruction but no
sooner than the effective
date of standard

. When construction/reconstruction commenced No later than 30 days after X

commencement

. Anticipated date of startup No more than 60 days, nor X
less than 30 days before
startup

. Actua date of startup Within 15 days after X
startup
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New or

Reconst.

Section Activitz Timeline Existing Sour ces
63.9(b)(5) After the effective date of RS, if o/o intendsto As soon as practicable X

construct/reconstruct, o/o shall notify Administrator before construction or
reconstruction but no
sooner than the effective
date of standard
63.9(b)(5) Ol/o shdl notify the Adminigtrator if As soon as practicable X
construction/reconstruction has commenced and initia startup | before construction or

has not occurred before effective date reconstruction but no later
than 60 days after
effective date of standard
63.9(c) If o/o cannot comply with RS by compliance date or if the o/o | In accordance with X X
has instdled BACT/LAER, may submit a compliance 863.6(i)(4) through (i)(6)
extension reguest
63.9(d) If o/o is subject to specia compliance requirements No later than notifications X
[863.6(b)(3) and (4)], o/o shdl notify Administrator of listed in 63.9(b) for new
compliance obligations SOUrces
63.9(e) Notify Administrator of intent to conduct performance test 60 days before test X X
63.9(f) Notify Administrator of anticipated date for conducting Submit with notice of X X
opacity or visible emisson observations if required by RS intent to conduct
performance test (60 days
prior)
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New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.9(f) Opacity or visible emissions observations. If no performance | No less than 30 days X X
test required under 8 63.7, or visibility or other conditions before observations
prevent observations, notify Administrator
63.9(9)(1) If required to use CM S, notify the Administrator of the date Simultaneous with X X
CMS performance evaluation is scheduled to begin notification of test date
under 863.7(b)
63.9(0)(2) If performance test not required or waived, notify 60 days before evauation
Administrator of the date of performance evaluation
63.9(09)(2) Notify Administrator if COMS data will be used to determine | 60 days before X X
compliance with opacity emission standard performance test
63.9(09)(3) Notify Adminigtrator if criterion necessary to continue use of | No later than 10 days after X X
aternative accuracy testing has been exceeded occurrence
63.9(h)(2)(ii) If not permitted, notify Administrator of compliance status Within 60 days, unless X X
following completion of the relevant compliance demonstration | notifying compliance with
activity specified in the RS opacity or visble emisson
standard, which shall be
submitted within 30 days
63.9()(3) If permitted, notify Administrator of compliance status Within schedules X X
following completion of the relevant compliance demonstration | established by operating
activity specified in the RS permit, including those of
RS
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New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.9()(5) If o/o submits estimates or preliminary information in With initid notification of X
gpplication for approva of construction/reconstruction, submit | compliance status
actua information
63.9(1)(2) If an o/o wishes to change atime period or postmark deadline, | As soon as practicable X
reguest the adjustment before subject activity
63.9(1)(3) The Administrator will respond to the request to change a Within 15 caendar days of X
specified time period receipt of information
63.9()) Any change in information aready provided to Administrator | Within 15 days after the X
under 863.9 shall be provided to Administrator change
Recordkeeping and Reporting Reguirements
63.10(d)(2) Ol/o shdll report results of performance tests Within 60 days following X
test
63.10(d)(3) O/o shdll report opacity or visible emission observations With results of X
performance test
63.10(d)(3) If no performance test required or visibility or other conditions | Within 30 days following X
exist which prevent observations, o/o shall report observations
63.10(d)(4) If o/o submits progress reports for extension of compliance Submit by dates specified X
in extension
63.20(d)(5)(1) Olo shall submit SSM report (if al actions taken are Semiannudly or X
congstent with SSM plan) simultaneous with excess
emissonsand CMS
performance reports

A-218




TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.10(d)(5)(ii) O/o shdl submit SSM report (if any action taken is not Report actions within X X
consistent with SSM plan) 2 working days followed
by written report within
7 working days
63.10(e)(2)(i) O/o usng CMS shal submit to Administrator written report of | Simultaneous with X X
the results of CM S performance evaluation performance test results
63.10(e)(2)(ii) Olo using COMS to determine opacity compliance shall Within 15 days before the X X
submit to Administrator results of COMS performance performance test required
evauation
63.10(e)(3)(i) Ol/o required to ingtall a CM S shall submit an excess Semiannualy X X
emissions and CM S performance report and/or summary
report to Administrator--
Except: 1f more frequent reporting is specified in RS RS requirement X X
Except: If CMS data are used for direct compliance Quarterly X X
determination and excess emissions occur
Except: If Administrator determines that more frequent Case-by-case X X
reporting reguired
63.10(e)(3)(ii) If RS calls for quarterly report, o/o may reduce submittal of Semiannual X X
excess emissions and CM S performance report to semiannual
if o/0 meets certain requirements
63.10(e)(3)(iii) If Administrator denies request to reduce frequency of Within 45 days after X X
reporting, Administrator will notify o/o receiving notice from o/o

A-219



TABLE A-1. TIMING OF GENERAL PROVISIONSACTIVITIES

New or
Reconst.
Section Activitz Timeline Existing Sour ces
63.10(e)(3)(v) Submit excess emissions and monitoring system performance | Postmarked by the 30th X X
reports and summary reports (if required) day following end of each
calendar half or gquarter
63.10(e)(3)(vii) | Submit summary report only if excess emissions or control Same as (€)(3)(v) X X
system parameter exceedances for reporting period are less
than 1 percent of total operating time for reporting period and
CMS downtime for reporting period is less than 5 percent of
total operating time for reporting period
63.10(e)(3)(viii) | Submit summary report, excess emissions, and COMS Same as (€)(3)(v) X X
performance report if excess emission or process or control
system parameter exceedances are 1 percent or greater or
CMS downtime is 5 percent or greater
63.10(e)(4) O/o using COMS shdl record and submit to Administrator Submit with performance X X
monitoring data produced during performance test under test results under
863.7 863.10(d)(2)
63.10(f)(3) If o/o requests waiver of R&R requirements Submit with request for X X
extension of compliance,
compliance progress
report, compliance status
report, in source's permit,
or in excess emission and
CMS performance report
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New or

Reconst.

Section Activitz Timeline Existing Sour ces
63.10(f)(4) Administrator will approve or deny request for waiver when | Approves or denies X X

he/she extension of compliance;
makes determination of
compliance; or makes

determination of progress

towards compliance
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