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SECTION 1
~ INTRODUCTION

The Clean Air Act, as amended, requires under Section 111 that perform-
ance standards be set for source categories which in the Judgement of the
Administrator cause or contribute significantly to air pollution. Section 112
requires that emission standards be established for hazardous air pollutants.
Sections 111 and 112 also provide the Administrator of the Environmental Pro-
tection Agency (EPA) with the authority to delegate to State agencies the
implementation and enforcement of both these 'standards.

This guideline provides some recommendations on the items a Regional
Office (RO) should consider in evaluating a State's request for delegation.
The specific documentation necessary for a RO to demonstrate that a State
agency is ready and able to assume the authority for the program will vary
and depend on the past relationship between the RO and State agency. This
guideline also discusses the mechanisms used in the past by some RO's and
provides a series of sample letters and Federal Register notices. This
gufde]ine incorporates and updates the guidance with respect to New Source
Performance Standards (NSPS) and National Emission Standards for Hazardous
Air Pollutants (NESHAPS) in the 1973 Div:sion of Stationary Source Enforce-
ment (DSSE) Guideline S-13--Delegation of Authority to the States - NSPS and
NESHAPS and portions of the Office of Air Quality Planning Standards (0AQPS)
Guideline 1.2-045 dealing with NSPS and NESHAPS delegation.




SECTION 2
STATEMENT ON NSPS AND NESHAP DELEGATION

The Clean Air Act precisely states that the States should have the
primary authority for implementing the NSPS and the NESHAPS programs. The
Clean Air Act sets very few conditions on the transfer of this authority (see
Section 3.3). The transfer of this authority or "delegation" of these pro-
grams can and should be a simple and flexible process because for each NSPS
and NESHAPS there exists an unambiguous, enforceable Federal emission regula-
tion that is both legally binding on a Source and ultimately enforceable by
EPA.  The transfer of NSPS and NESHAPS authorfty to a State in no way precludes
EPA from enforcing NSPS or NESHAPS in Federal court should the State fail or
be unable to pursue Tegal action in their own State court system.

Therefore, delegation of NSPS and NESHAPS should be viewed as EPA trans-
ferring to the State agency the primary authority for implementing these
Programs. This transfer can inciude the entire program, individual standards,
or portions of individual standards. " The criteria to be used by the EPA RO's
in determining when they should transfer these programs are flexible. The
major requirement is that the State must affirm'their intent to implement and
enforce the programs and show that they are able to do so both legallv and
Programmatically. The specific aocumentation necessary for a R0 to convince
itself that the State is ready and able to assume the responsibility for the
pProgram will vary and depend on the past relationship between the RO and the
State. Each RO wil] review their delegation decisions periodically through
program audits. To avoid ambiguity and confusion, EPA wil] publish a notice
in the Federa}l Register indicating the standards for which the State has been

delegated authority.



SECTION 3
BACKGROUND

On August 17, 1972, under EPA Order 1150.18, the Administrator delegated
to the Regional Administrators responsibility for approving State procedures
for. jmplementing and enforcing NSPS and NESHAPS and for delegating authority
to the States to implement and enforce NSPS and NESHAPS. In 1973, DSSE
issued Guideline S-13--Delegation of Authority to the States - NSPS and
NESHAPS. This guideline provided information to the Regional Administrators
on the requirements for approval of State requests for delegation of authority.
This guideline established agency policy on;delegation and provided a sample
cover letter and sample Federa] Register notice to facilitate the delegation
o7 these programs. The guideline indicated that it was the Agency's policy
to encourage and facilitate requests for delegation to the maximum extent per-
missible under the Clean Air Act. The RO personnel were encouraged to work
closely with their States to develop adequate delegation procedures. It was
the Agency's intent in issuing the guideline to allow the States to implement
and enforce the NSPS and NESHAPS in whatever manner they considered the most
effective, as long as the procedures were appropriately designed to &ssure
compliance and the procedures were consistent with *he Act and the associated
NSPS and NESHAPS regulations.

In March of 1976, 0AQPS issued Guideline 1.2-045 on delegation of new
source review authority to State and local agencies. The main purpose of this
guideline was to set forth Procedures for delegation of authority to enforce
EPA régu]ations for the review of new and modified sources. The new source
review regulations subject to delegation included those promyléated to imple-
ment Sections 110, 111, and 112 of the Clean Air Act, as amehded. This guide-
line incorporated the $-13 guideline and made some additional modification to
the policies and procedures set forth in S-13. These included the ability to
delegate directly to the local agencies if the State did not accept delegation
and the development of "automatic" delegation of authority to avoid the




OAQPS Guideline 1.2-045 also stated that it was EPA's policy to encourage
State agencies to réquest and accept delegation because it would: '(1) relieve
EPA of the resource requirements for enforcing the NSPS and NESHAPS require-
ments, (2) avoid duplication of effort in many cases, and (3) put enforcement

ation of the State's ability to implement and enforce the NSPS and NESHAPS
programs. Flexibility is the key to delegation.

3.1 STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES

Section 111 of the Act, "Standards of Performance of New Stationary
Sources," requires EPA to establish Federa] emission standards for source
Categories which cause or contribute significantly to air pollution. These
standards, established Yor both new and modified stationary sources, reflect
the degree of emission reduction achievable through the application of the
best system of continuous emission reduction which, taking into account the
cost of achieving such reduction and any nonair qda]ity, health, and environ-
mental impact and energy requirements, the Administrator has determined to
be adequately demonstrated. Since December 23, 1971, the Administrator has
promulgated a number of NSPS regulations (40 CFR 60) pursuant to Section 111
(see Appendix A). Both the pollutants regulated and theijr associated emission
limits vary for each NSPS promulgated and include particulate matter (PM),
sulfur dioxide (502), carbon monoxide (CO), nitrogen oxides (NO*), volatile

organic compounds (VOC), acid mist, total reduced sulfur (TRS), and fluorides

(F).



3.2 NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS

Section 112 of the Act, "National Emission Standards for Hazardous Air
Pollutants," requires EPA to establish Federal emission standards for non-
criteria air pollutants which in the judgment of the Administrator_cause or
contribute to air pollution which may reasonably be anticipated to result in
an increase in mortality or an increase in serious irreversible, or incapaci-
tating reversible, illness. These standards apply to new, modified, and
existing sources and are set at levels to protect public health with an ample
margin of safety.

On April 6, 1973, the Administrator promuigated the first NESHAPS reqgu-
lations (40 CFR Part 61) pursuant to Section 112 for regulating asbestos,
beryllium, and mercury. On October 26, 1976, the Administrator promulgated a
national emission standard for vinyl chloride. . To date, these standards
regulate emissions from 20 source categorie§ (see Appendix B).

3.3 AUTHORITY FOR DELEGATION

The authority for delegation, for both the implementation and enforcement
of NSPS and NESHAPS is contained in 111(c) and 112(d), respectively, of the
Clean Air Act.

Section 111(c) of the Clean Air Act, as amehded, provides that:

"(1) Each State may develop and submit to the Administrator a
procedure for implementing and enforcing standards of performance
for new sources lucu.ed in such State. If the Adminis*. ztor finds
the State procedure is adequate, he shall] delegate to such State
any authority he has under this Act to implement and enforce such

standards."
Section 112(d) of the Act provides that:

“(d)(1) Each State may develop and submit to the Administrator

a procedure for implementing and enforcing emission standards for
hazardous air pollutants for stationary sources located in such
State. If the Administrator finds ‘the State procedure is ade-
quate, he shall delegate to such State any authority he has under
this Act to implement and enforce such standards. "



SECTION 4
REQUIREMENTS FOR TRANSFER OF AUTHORITY

In order to delegate its authority, EPA must make a finding that the
State's procedures for implementing and enforcing NSPS and NESHAPS are ade-
qQuate. While delegation is a serious 1éga1 responsibility, the Agency,
nonetheless, should adopt a flexible approach in evaluating delegation requests.
For example, EPA should not demand that the program be administered in pre-
cisely the same way in each State, nor should EPA necessarily insist that the
States use the same procedures that EPA would use. Rather, the focus should
be on environmental results and the potentjakaor each State's program to

work.
The nine elements 1isted below must be considered in order to support a

finding that a State agency can indeed implement and enforce the NSPS and
NESHAPS programs effectively. These program elements need not be discussed
in exhaustive detail in a State's request for delegation. 1In many cases a
reference to the specific regulation, legal authority, or procedure will be
sufficient evidence to enable the RO to substantiate the adequacy of the
State's program. This section discusses these elements and any associated
conditions that must be considered by the RO in making a finding of adequacy.

These elements are:

0 Emission 1imits consistent with Federal] regulations

0 Test methods consistent with Federal regulations

o Reporting and monitoring requirements

o Enforcement

0 Waivers (variance) procedures

] Surveillance

0 Public notification and disclosure of information
-0 Resources

0 Reporting (to EPA)



4.1 EMISSION LIMITS CONSISTENT WITH FEDERAL REGULATIONS

State regulations dealing with NSPS and NESHAPS must be consistent with
‘the Federal regulations as outlined in 40 CFR Parts 60 and 61. Emission 1imits
or standards must be at least as stringent as NSPS and NESHAPS. Immunities

not granted by Federa1'fegu1ations must not be granted by the State agency.

- b
4.2 TEST METHODS CONSISTENT WITH FEDERAL REGULATIONS {/\gy

The State must agree to use the test methods published in 40 CFR 60 and
61 or any equivalent or alternative test method that has beéé approved by
EPA. If a State agency has adopted its own test methods that they consider
to be equivalent to the methods in 40 CFR 60 and 61 or adequate for determining
compliance with the standards in 40 CFR 60 and 61, then thes methods may be .
submitted to EPA for approval under the provisions of 40 CFR 60.9) The EPA
methods must be used until formal approval of the methods is issued by EPA.

To ensure uniformity and technical quality in the enforcement of national
-Standards, EPA will not delegate the authority for approving any equivalent
or a]ternativg test methods. In some cases, a State agency may find that
design or 6perating conditions at a given site may preclude the use of the
exact procedures set forth in 40 CFR 60 and 61. In these cases the State may
need to make some modificafions to the proceddres Oon a case-by-case basis in
order to conduct the required test. EPA may delegate the provisions in
40 CFR 60.8(b)(1) and (f) where some adjustment in the test method procedure

is warranted.

4.3 REPORTING AND MONITORING'REQUIREMENTS

State agencies should have a mechanism to implement the reporting and
monitoring regufrements set forth in the NSPS and NESHAPS. In many cases,
the States have'adeduate reporting procedures, and these should be used wher-
ever possible to avoid duplicating reporting requirements for NSPS and NESHAPS.

4.4 ENFORCEMENT AGAINST NONCOMPLYING SOURCES

The enforcement authority portion of the delegation must indicate that
the agency has the authority to enforce NSPS and NESHAPS in its State court

7



system. The agency should also have the authority to levy penalties and seek
injunctive relief. Because of the wide variation in State laws, the RO's are
encouraged to work closely with the States and their respective Attorneys

4.5 WAIVER PROCEDURES

The NESHAPS program provides for waivers (variances) in the compliance
dates for meeting future standards. The authority to evaluate and grant
thése waivers can be delegated to the State agency if enforcement and imple-

mentation procedures are adequate.

4.6 SURVEILLANCE

The State procedure must, as a minimam, provide for monitoring, record-
keeping, and reporting as required by Federal regulations. Required reports
and notices from sources will be submitted to States to which authority has
been delegated. A notice of address change must be published in the Federal
Register. In addition, an adequate State Procedure must include a field
investigation system for detecting violations and for conducting or observing
source emission tests. The State procedure may require sources to keep
records and make reports not reduired by Federal regulations. The RO must
make a finding concerning the adequacy of surveillance procedures and resources
before delegating the NSPS and NESHAPS programs. Upon deleg-"" ., a1 results

de]egated agency. Test results and éxcess emission reports should be filed
in such a way as to be readily accessible for future reference.

4.7 PUBLIC NOTIFICATION AND DISCLOSURE OF INFORMATION

to the public. If State law does not allow for the disclosure of this infor-
mation, EPA may delegate Section 114 authority to a State along with the NSPS
or NESHAPS delegation. The Federal Register notice designating NSPS or

8



NESHAPS transfer of authority should also include the delegation of Section
114 authority where applicable. If the State cannot accept Section 114
duthority, the NSPS or NESHAPS transfer of authority can be conditioned upon
a cooperative effort between EPA and the State agency whereby the State can
release the information to EPA, and EPA can then release the information

requested by the public.

4.8 RESOURCES

To the extent that current State NSR regulations apply to the same
sources as the NSPS and NESHAPS regulations and that many of these State
regulations have similar regulatory requirements as the NSPS and NESHAPS,
there should be, in general, no additional resource bbrden as a result of the
delegation of NSPS or NESHAPS programs. The RO, however, must be assured
that there will be sufficient resources to,pérform the required reviews and
to take the appropriate action necessary to implement and enforce NSPS and/or
NESHAPS.

In the past, resource-oriented problems were frequently noted as a main
reason for not accepting delegation, and this problem can be expected in the
future. To ensure that adequate resources are available, it is appropriéte
to condition a portion of a State's grant based on the acceptance of the NSPS
and NESHAPS programs. In addition to the direct grant mechanism, contractual
assistance can also be provided by EPA on an as-needed basis to alleviate re-
Contractual assistance can take the form of direct

source constraints.
in such activities as ~h=arving stack tests or indirect

resources to assist
resources in the form of workshops and seminars to assist the State agency

in incorporating NSPS and NESHAPS requirements into their program. Workshops
can address areas such as procedural requirements, technical review and
permitting, surveillance, and implementation of specific standards.

4.9 REPORTING (TO EPA)
A1l State agencies receiving grant funds and delegated program authority
must currently report on the status of their funds or programs according to

@ schedule established by the RO's. The Federal regulations (40 CFR 51) re-

quire a quarterly report as a minimum, however, many States report to the RO



on a monthly basis. Current reporting practices shoul

d be modified to include
NSPS and/or NESHAPS sources.
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SECTION 5
MECHANICS OF DELEGATION

The following is a brief discussion of the items that should be considered .
with respect to delegating the NSPS and NESHAPS programs. Basic procedural
reguirements for program assumption are presented in this section along with
varﬁous mechanisms that can be used to facilitate the delegation of future
standards, i.e., automatic delegation, adoption by reference, and use of per-
mit conditions. Also presented in this section s a discussion of delegation
to local agencies. In addition, Appendix € cgntains example correspondence
and Federal Register notices for accomp1isﬁing 2 number of the actions
described in this chapter. These examples are provided to assist the States
and RO's in requesting and granting the delegation of NSPS and NESHAPS pro-

grams.
Examples are provided for the following:

] Letter notifying the State agency of delegation of NSPS and NESHAPS.

0 Automatic delegation letter notifying the State agency of new
Federal standards.

0 Letter notifying the State agency of delegation of new Federa]
standards after the State requested delega*‘=- for the new standards.

0 Federal Register notice for delegation of NSPS and NESHAPS to a
State agency.

) Federal Register notice for supplemental delegation of NSPS and
NESHAPS to a State agency published as an informational notice

(no proposal necessary).

5.1 PROGRAM ASSUMPTION
Certain steps must be followed for a State to assume the NSPS and NESHAPS

programs. These steps are:

1



1.

Agency a written request for delegation of authority pursuant to
Section 111(c) or 112(d) or both. The request must describe the
State procedure that will be followed in implementing and enforcing
one or more NSPS or NESHAPS, identify the State officers or agencies
responsible for carrying out the State procedure, and demonstrate
the adequacy of the State procedure with respect to the criteria

set forth in this statement of requirements.

The request may seek a delegation of authority to implement and

enforce any NSPS or NESHAPS which has been finally promulgated at
the time of the request. If automatic delegation is to be imple-
mented, see Section 5.1.2. The request should specify the source
categories for which delegation is sought and may be approved with
respect to one or more such categories and denied with respect to

others.

The Regional Administrator shall notify the Governor or his designee
in writing whether and to what extent the request has been approved
or disapproved. If the request Jis disapproved in whole or in part,
the notification to the Governor shal] specify the reasons for such

disapproval.

shall specify which portions of the Proposed State procedure, if
any, are disapproved. The Notice of Delegation wil] subsequently
be published in the Federal Register. )

revised State Procedure is submitted by the Governor or his designee
and approved by the Regional Administrator, Notice of the approval
of any revised State procedure will be published in the Federal
Register. This provision applies only to the adequacy of State
procedures for implementing and enforcing Federa] standards, and

is not meant to be in derogation of State authority pursuant to



5.1.1 Extent of Delegation

Although EPA éncourages the State agencies to accept full delegation of
all aspects of the implementation and enforcement of NSPS and NESHAPS, there
are situations where States are either unwilling or unable to assume all
responsibility for implementing these programs. In these cases, EPA may
grant partial delegations to requésting agencies indicating one of the

following:

Delegation of authority may be given for only a portion of the
State or regulatory area.

o4 1.

2. Delegation of authority may be given for only the applicable
portion of the source categories involved. Specific source cate-
gories or parts thereof might be omitted (e.g., NSPS for petroleum
refineries in Iowa, since no refineries are expected in Iowa.
Likewise, authority may be delegated for only certain facilities
covered by a particular standard (e.g., some Statas have not
accepted delegation of the demolition standard under the asbestos

NESHAP).

3. Authority may be delegated for selected parts of the procedural
responsibility in implementing standards with EPA acting as a
partner in completing the remaining actions. For example, delega-
tion of authority can be provided with regard to the administrative/
technical portion of the implementation, with EPA providing the
enforcement should action become necessar . The administrative/
technical portion of the review includes reception of the source's
request for approval and evaluation of that request. It may also
involve advising the source of the results of that evaluation. The
actual approval/disapproval action would be performed by the EPA
RO. Enforcement actions, including Titigation, unde, wiese dele-
gations, would be initiated by EPA.

5.1.2 Automatic Delegation

Automatic delegation refers to a process where agencies assume responsi-
bility for the implementation and enforcement of current and future NSPS and
NESHAPS. Without automatic delegation, a'separate request for delegation is
needed every time a standard is promulgated. In order to promote the delegation
of the NSPS and NESHAPS programs to the State and Tocal agencies, an automatic
delegation process was introduced to avoid individual requests for delegation
for each standard that would be promulgated. Automatic delegation simplifies
the role of the State agency in obtaining authority for newly promulgated

NSPS and NESHAPS.



Automatic delegation s initially accomplished by State agencies request-
ing the authority to review and enforce all future NSPS and NESHAPS standards,
A notice of automatic delegation is then issued in the Federal Register when
new standards are developed. This notification delegates the standards to the
State based on the previous request for automatic delegation. This does not
require response by the State agency and if no negative déc]aration is received
from the State the delegation is final, The purpose of this Federal Register
notice is to inform the public that the delegation has taken place and to |
indicate where the Source notification and other reports should be sent. EPA
wiff’notffy the State agencies of the promulgation of additional standards
through correspondence similar to that in Appendix C.

5.i.3 Adoption by Reference

One alternative for those States with problems in accepting automatic
delegation would be delegation by reference. Under this procedure, newly
promulgated NSPS and NESHAPS would be adopted directly into the State codes
by reference to the Federal law. This would considerably decrease the ad-
ministrative and economic burdens associated with major regulatory changes.

5.1.4 Use of Permit Conditions

A third approach to delegating the NSPS and NESHAPS programs is through
the use of permit conditions as part of a State agency's preconstruction and
operating permit pProgram. This approach may be used where there are obstacles
to other types of delegation. ' ,

If a State or local agency has an approved Preconstruction and operating
permit program, the State or local agency can impose the emission limits and
other requirements consi§tent with the NSPS or NESHAPS programs as a legally
enforceable permit condition, but only if the agency has the legal authority
to enforce those permit conditions. By imposing these requirements as a
permit condition, the State agency would not necessarily have to formally
adopt the NSPS or NESHAPS emission Timits or requirements. They could,
however, impose the NSPS or NESHAPS requirements almost automatically éfter
they have been promulgated without any formal changes to their existing
permit programs. '

To implement this type of delegation procedure, a State agency would
notify the RO of jte intent to use their existing permit programs to ensure

14



that the applicable NSPS or NESHAPS requirements were being implemented and
enforced. The State would indicate how they intended to impose the permit
conditions and how they would enforce the permit conditions if a source

failed to comply with these conditions. A1l other requirements for delegation
(i.e., consistent test methods, reporting, and monitoring, etc.) would have

to be satisfied as well.

5.1.5 Requlatory Revision

maysbe available to a State agency because of legal or political constraints,
If the legal and procedural issues cannot be resolved, additiona] NSPS and
NESHAPS source categories must be delegated on a casé-by-case basis through
revisions to State regulations. This approach is the least desirable because
of the increased economic and administratiye'requirements. If, on the other
hand this is the only technique a State agency can use to assume responsi-
bility for newly promulgated NSPS and NESHAPS, the State should be encouraged
to seek delegation through the regulatory revision approach. If the State
chooses this approach, paralle] Processing can be used to process these
regulatory revisions to eliminate duincation of effort and decrease the
overall processing time for the revision.

This technique for assuming responsibility of a newly promulgated NSPS
or NESHAPS entails submitting an additional delegation request for each new
NSPS or NESHAPS as well as incorporating the Federal regulations directly

into the State or Jocal regulations. .

5.2 LOCAL PROGRAM DELEGATION

Three possible loca] agency delegation request mechanisms for NSPS and NESHAPS
exist: (1) alstate agency can request delegation on behalf of a local agency,
(2) a local agency can request delegation directly with the written consent
of the State agency, and (3) a Jocal agency can request delegation directly
without the consent of the State agency.

When a State has no objection to direct delegation to a local agency, as
in the first two Cases, there is Tittie impediment to the delegation process.

1



EPA retains the ultimate responsibility to implement and enforce the NSPS and
NESHAPS. Therefore, if a court rules that EPA lacks the authority to delegate
to a Tocal agency, the Toca] agency delegations can be revoked and EPA wouild
once again, have sole responsibility for the delegated programs.

The third case, where a State is opposed to EPA delegation to a local]
agency, can potentially Cause a problem with respect to EPA's abi]%ty to work
with an individual State. Because of the wording of Subsections 111(c) and
112(d), a State may raise the issue of EPA}§/Ig§§P authority to delegate the
NSPS and NESHAPS programs to a local agency. The State's objections to hav-
ingﬂ? Tocal agency accept the authority for delegation should be thoroughly

mittal (or proposed imminent submittal) of a satisfactory request for delega-
tion must be granted over a direct EPA delegé%?bn to local agency. This
authority also warrants the revocation of a locai agency delegation once the
State submits an adequate request for delegation. Thus, any objection from
the State with respect to a local agenéy's delegation must be carefully con-
sidered, and the State should be urged to either request delegation itself

or withdraw its objections. If, however, the State neither accepts delegation
nor withdraws jts objections, the local agency may receive the delegation as
Tong as it understands that a future delegation by EPA to the State could by

its terms transfer any delegated authority from the local agency to the
State.

-

5.3 QUESTIONS AND ANSWERS CONCERNING DELEGATION

Over the past severa] months & number of questions have been raised con-
cerning the delegation of the NSPS and NESHAPS programs. A compilation of
these questions and the correspending answers is Presented in Appendix D.

16



APPENDIX A
NEW SOURCE PERFORMANCE STANDARDS - NOVEMBER 15, 1982

* oy
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APPENDIX B

NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR
POLLUTANTS - NOVEMBER 15, 1982
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NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS

Pollutant

Affected facility

Asbestos

Beryllium

Mercury

Vinyl Chloride

N =
. -

NOoOY o

YOV WM
L] . L] L] L] -

g
2.
3

N p—

Asbestos mills - waste disposal

The manufacture of buildings and structures in which

the following operations are conducted or directly

from any of the following operations if they are

conducted outside of buildings or structures

The fabrication of -

(a) cloth, cord, wicks, tubing, or other textile
materials

b) cement products

c) fireproofing and insulating materials

d) friction products

e) paper, millboard, and felt

f) floor tile

g) paints, coating, caulks, adhesives and sealants

h) plastics and rubber materials

(i) chlorine .

Buildings or structure which will be constructed

using asbestos insulating products (§ 61.20)

Specified demolition and renovation activities

(§ 61.22(d))

Waste disposal sites (§ 61.25)

Spraying (§ 61.22)

*Extraction plants
*Ceramic plants

*Foundries

*Incinerators

*Propellant plants

Machine shops which process beryllium oxides or any
313¢ys when such alloy contains me e than § percent
beryllium by weight (§ 61.30) '
Rocket motor test sites (§ 61.40)

Facilities processing ore to recover mercury
Facilities using mercury chlor-alkali cells to
produce chlorine gas and alkali metal hydroxide
Facilities which incinerate or dry wastewater
treatment plant sludge (§ 61.50)

Ethylene dichloride plants
Vinyl chloride plants
Polyvinyl chloride plants (§ 61.60)

*...which process beryllium ore, beryllium oxide, beryllium alloys, or
beryllium containing wastes. (s 61.30)
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APPENDIX C

EXAMPLES OF REGIONAL OFFICE CORRESPONDENCE AND
FEDERAL REGISTER SUBMITTALS
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EXAMPLE 1
DELEGATION LETTER

Dear

This_ is in response to your letter of » requesting authority
to” fmplement and enforce the Standards of Performance for New Stationary
Sources (NSPS) and the National Emission Standards for Hazardous Air Polly-

tants (NESHAPS) programs.

We have reviewed the pertinent laws of the State of and the
rules and regulations thereof, and have determined that they provide an
adequate and effective procedure for implementiation of the NSPS and NESHAPS
by the State of .- Therefore, pursuant to Section III of P.L.
31-504 (1970) as amended by P.L. 95-95 (1977), the Clean Air Act (CAA) as
amended and 40 CFR. Part 60 and Part 61, we hereby delegate our Primary
authority for implementation and enforcement of NSPS and NESHAPS, respective-

ly, to the State of as follows:
A. Responsibility for al] sources Tocated or to be located in the State
of subject to the standards of performance for new sta-

tionary sources promulgated in 40 CFR Part 60 and amendments thereto
as published in the Federal Register as of the date of your request

Tetter on
responsibility are: .

of subject to the natfonai emission standards for hazardous

published in the Federal Register as of the date of your request letter.
The four hazardous ajr pollutants covered by this authority are asbestos,

bery11ium, mercury, and vinyl chloride.

C. This delegation is based upon the following conditions:

1.  Existing monthly “CDS" reports normally submitted to EPA through
program plan reporting will be expanded to contain pertinent
information relating to the status of sources subject to 40 CFR
Parts 60 and 61. As a minimum, the following information should
be provided to EPA: the name, address, type and size of each
facility, date that operation at the facility commenced and dates
of most recent stack test, the compliance status of each facility
with accompanying explanations of noncompliance where applicable;
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notice of enforcement actions brought against facilities subject
to 40 CFR Part 60 or 61; surveillance actions undertaken for each

facility; and the results of all reports relating to emissions
data.

Enforcement of NSPS and NESHAPS in the State of will
be the primary responsibility of the : .
If the State determines that such enforcement is not feasible and
so notifies EPA, or where the State acts in a manner inconsistent
with the terms of this granted authority, EPA will exercise its
concurrent enforcement authority pursuant to Section 113 of the
Clean Air Act, as amended, with respect to sources within the
State of subject to the NSPS and NESHAPS.

Acceptance of this delegation of presently promulgated NSPS and
NESHAPS does not commit the State to request or accept enforcement
responsibility of future standards and requirements. A new request
for enforcement responsibility will be required for any standards
not included in Paragraphs A and B above. -

g -

If at any time there is a conflitt between a State regulation

and a Federal regulation (40 CFR Parts 60 and 61), the Federal
regulation must be applied if it is more stringent than that of
the State. If the State does not have the authority to enforce a
Federal regulation, the pertinent portion of the delegation may be

‘revoked.

Performance tests shall be scheduled and conducted in accordance

‘with the procedures set forth in 40 CFR Parts 60 and 61 unless

alternate methods or procedures are approved by the EPA Administra-
tor. Although the Administrator retains the exclusive right to
approve equivalent and alternative test methods as specified in

40 CFR 60.8(b) (2) and (3), and 64.14, the State may approve

minor changes in methodology provided these changes are reported
to EPA Region __. The Administrator als. retains the right to
change an opacity standard as specifiea in 40 CFR 60.11(e).

Additionally, the State of __must require reporting of
all excess emissions from any NSP5 source in accordance with 40

CFR 60.7(c).

Alternatives to continuous monitoring procedures or reporting
requirements, as outlined in 40 CFR 60.13(i), may be approved by

the State with the prior concurrence of the EPA Administrator.

< Cas=e “*b? -~fa&e  pr ona %ﬂryw /
If a source proposed to modify its operation or facility which
may cause the source to be subject to NSPS requirements, the
State shall notify EPA Region ____and obtain a determination
on the applicability of the NSPS regulations.
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9. If the Administrator determines that the State procedure for
enforcing or implementing the NSPS or NESHAPS is inadequate,
or is not being effectively carried out, his delegation may be
revoked in whole or Part. Any such revocation shall be effective
as of the data specified in a Notice of Revocation to the

10. Information shall be made available to the Public in accordance
with 40 CFR 60.9 and 61.15(b). Any records, reports, or infor-
mation provided to, or otherwise obtained by, the State in accord-
ance with the provisions of these regulations shall be made availa-
ble to the designated representatives of EPA upon request.

The State and EPA wil] develop a system of communication sufficient to
guarantee a program that includes the items described below:

a. Each agency is informed of the current compliance status of
subject sources in the State of A

b. Prior EPA concurrence is obtained on. any matter involving
interpretation of 40 CFR Parts 60 and 61 (including unique
questions of applicability of the standards); and

c. Enforcement actions (including requests for information and
enforcement actions based thereon) already initiated by EPA
prior to this delegation, shall be completed by EPA.

11 be published in the Federal Register
among other things, that, effect-
NESHAPS, by sources

A notice announcing these actions wi
in the near future. The notice wil] state,
ive immediately, all reports required pursuant to NSPS and
located in should be submitted to the e
Any such reports which have been or may be received by EPA, Region s Wil

be promptly transmitted to this State agency.

Since this action is effective immediately, there is no requirement that the
State of" notify EPA of its arr- “anrs Inless EPA receives from
the State of written notice of objections within ten (10) days
of the date of receipt of this letter, the State will be deemed to have

accepted all of the terms as stated herein.

Sincerely yours,

Regional Administrator
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EXAMPLE 2
AUTOMATIC DELEGATION LETTER

Dear

On we delegated to the State of the authority for
implementation and enforcement of the Standards of Performance for New Sta-
tionary Sources (NSPS) and the National Emission Standards for Hazardous Air
Pollutants (NESHAPS) that had been promulgated by EPA as of .
On » EPA promulgated NSPS for ”

As stated in our letter of » we have reviewed the pertinent
laws of the State of and your rules and regulations, and have
determined that they provide an adequate and evfective procedure for imple-
menting and enforcing the NSPS in the State-of . Therefore, we
hereby delegate our authority for the implementation and enforcement of

NSPS to the State of . as follows:

Authority for all sources located or to be located in the State of
subject to the Standards of Performance for New Stationary

Sources for promulgated in 40 CFR Part 60 as of the date
of this Tetter,

This delegation is based upon the same conditions as those stated in our

letter of » except that condition 4, relating to Federal facili-
ties, has been voided by the Clean Air Act Amendments of 1977. A copy of
the » letter was published in the notices section of the Federal
Register of __(_Fr ). (An associated ulemaking was
published on (__FR )s to notify the public that
certain reports and applications required from operators of new sources
shall be submitted to the State of ). A notice announcing this

delegation will be published in the Federal Register in the near future.

Since this delegation is effective immediately, there is no need for the

State to notify EPA of its acceptance. Unless we receive from you written
notice of objections within ten days of the date on which Yyou receive this
letter, the State of will be deemed to have accepted all of the

terms of the delegation.

Sincerely yours,

Regional Administrator
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EXAMPLE 3
DELEGATION AFTER STATE‘REQUEST

On » we delegated to the State of the authority
for*impTementation and enforcement of the Standards of Performance for New
Stationary Sources (NSPS) and the National Emission Standards for Hazardoys
Air Pollutants (NESHAPS) that had been promulgated by EPA as of .
On i " » and » EPA promuTgated NSPS

s ’ » and » respectively; on
» EPA promuTgated NESHAPS for : In your letter of

» YOU requested that EPA delegate to the Stéte of the
authority for implementation and enforcement of these new Federa] regulations.

As stated in our letter of » We have reviewed the pertinent
laws of the State of and your rules and regulations and have

enforcement of the NSPS and NESHAPS to the State of as follows:

A. Authority for alj Sources Tocated or to be located in the State of
subject to the Standards of Performance for New Stationary

Sources for s ’ » and
promulgated Tn 40 CFR Part 60 as of the date of this letter,

B. Authority for all sources located or to be Tocated in the State of
subject to the National Emission Standards for Hazardous
Air PoTTutants for pramulgated in 40 CFR Part 61 as of the

date of this letter,

letter of » €xcept that condition 5, relating to Federa] facili-
ties, has been voided by the Clean Air Act Amendments of 1977. A copy of

the ' » letter was published in the Notices section of the Federa]
Register of R » along with the associated rulemaking
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Since this delegation is effective immediately, there is no need for the
State to notify EPA of its acceptance. Unless we receive from vou written
notice of objections within ten days of the date on which you receive this
letter, the State of will be deemed to have accepted all of
the terms of the delegation.

Sincerely yours,

Regional Administrator



pa

EXAMPLE 4

FEDERAL REGISTER
of NSPS

32

NOTICE FOR DELEGATION
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[A=7-FRL-18301]

Standards of Performance for New
Stationary Sources (NSPS) and
National Emission Standards for
Hazardous Alr Pollutants (NESHAPS);

Delegation of Autheority to State of
Missouri

Through December 1, 1979, pursuant
to Sections 111 and 112 of the Clean Air
Act. as amended. the Administrator of
the Environmental Protection Agency
(EPA) has promulgated regulations
establishing standards of performance
for 30 categories of new stationary
sources, and national emission
standards for five hazardous air
pollutants, Sections 111(c) and 112(d)
directthe Administrator to delegate his
authority to implement and enforce the
NSPS and NESHAPS to any state which
has submitted adequate procedures,
Nevertheless, the Administrator retains
concurrent authority to implement and
enforce the standards following
delegation of authority to the state. -

On April 16. 1980, the Director of the
Misouri Department of Natura]
Resources (MDNR) submitted to the
EPA Regional Office a request for
delegation of authority. Includeq in that
request were copies of ht?:h State of
Missouri regulations w incorporate
by reference the federal emission
standards and testing procedures set
forth in 40 CFR Parts 60 and 61, with
certain exceptions. Also included were
copies of statutes which provide the
state with the requisite authority to
enforce the NSPS and NESHAPS. After
a thorough review of that request, the-~
EPA regional office bas determined that
for the source categories set forth in
paragraphs A and B of the attached
official letter to the Director of the
MDNR. delegation is appropriate subject
to the conditions set forth in paragraphs
1 through 8 of that letter.

Therefore, in a letter dated Decem
18. 1980, the EPA regional

33

December 18, 1989,

Fred A. Lafser, Director. Missours
Department of Natura! Resources. P.O.
Box 178, Jefferson City, Mo.

for New stationary Sources (NSPS) and the
National Emission Standards for Hazardous
Air Pollutants (NESHAPS) to the state of
Missouri. This letter supercedes the
delegation letter dated July 28 1980. It
contains & new set of conditions negotiated
in meetings and telephone conversations with
Your staff since that date.

We have reviewed the pertinent laws of
thnsutcox'hﬁuouﬂ.md the rules and
regulations of the Missouri Ar Conservation
Commission. Rules 10 CSR 10-8.070 and 10-
&O&J.d and have determined that they }mm‘da
an a #quats and effective procedure for
implementation and enforcement of the NSPS
and by the Alr Pollution Control

promulgated in 40 CFR Part 60 as of

D,mbc L 1979, The two sections of

a istrative procedures, the 30 source

calegories. and the test procedures and the

performance specifications covered by the

delegation are-

* Ceneral Provisions, Subpart A

¢ Emission Guidelines & Complisnce Times,
Subpart C

* Fosil-Fuel Fired Steam Cenerators, Subpart
D

* Electric Utility Steam Cenerating Units,
Which Commenced Construction After
September 18 1978 Subpast Do

* Incinerators, Subpart E

® Portland Cement Plants: Subpart F

¢ Nitric Acid Plants, Subpart G

* Sulluric Acid Plants, Subpart H

* Asphait Concrete Plants, Subpart |

* " Slenm Pafin tag Subpart |

¢ Storage Vessels for Petroleum Liquids,
Subpart X

* Storage Vessels for Petroleum Liquids
KC:nstructed Alter May 18 1978, Subpart

* Secondary Lead Smelters, Subpart L

* Secondary Brass & Broaze Ingot
Production, Subpart M

¢ Iron & Steel Plants, Subpart N

. PS;wan E:uum;;l’hnu. Subpart O

* Pnmary Copper elters. Sub P

* Primary Zing Smelters, Subplg‘g

o anry Lead Smelters, Subpart R

° Primary Aluminym Reduction Plants.

Subpa;-: S F

* Ph ate Fertilizer Industry, .
u. ‘\’/'.pw. X Rl

* Coal Preparation Plants. Subpart v

* Ferroalloy Production Facilities, Subpart Z



° SMtecl Plants: Electric Arc Fornaces. Subpart

* Kraft Pulp Mills, Subpart BB
* Grain Elevators, Subpart DD
o gg Turbine Electric Generators, Subpart

* Lime Manufacturing Plant,, Subpart HH
* Appendix A
* Appendix B

B. Authority for all sources located in the
State of Missouri subject to the
promulgated in 40 CFR Part 87 a4 of
December 1. 1979, a5 follows:
* Ceneral Provisions. Subpart A
o ?a'wbﬁsxo:. Subpart B
. ium, Subpart C
¢ Beryllium Rocket Motor Fuel Subpart D
* Mercury, Subpart E
* Vinyl Chioride, Subpart F
* Appendix A

standards are not enforceabls under Section
g.:!_of the Clean Air Act a5 amended August
The delegation for NSPS and NESHAPS ;
bn;.lilrpou the following conditions: -
Jources in the categories Specified
abc!vn skall provide al] necessary
notifications and conduct performance tests

ﬁomdeal.lmlultthPAhn i i
appgvd.d 0 an alternatives op aquivm e
met

will instruct

alfected by the NSPS or NESHAPS o provide
copies of all required notifications. pursuant
to 40 CFR PartsaSubpmAandioC'ﬂle
61 Subpart A. to the Director of the
Enforcement Division, EPA. Region VIL 324
East 11th Street, Kznsas City, MO 84108,

3. All sources subject to the NSPS and

must manitor emissions ag

specified by the applicable Subpart. In
addition, continuoug moritoring instruments

Specifications at 40 CFR Part 60, Appendix B.
If the MDNR finds that g testing method for
¢Mmission monitori equipment other than
that specified in nt::

Part 60 or Part 61 is Becessary, the EPA"s
concurrence shall be obtained prior to
notifying the owner or operator of the
Acceptance of the altemnative tes; method.

. 1 Upo= p=or approval of the Director of*
e Air ind Hazardous Matenals Division of
the EPA_ Region VIL the Director of the
MDAR may sub-delegate the authority to
impiement and enforce the NSPS and
NESHAPS 10 local air pollution coatrol
<gencles in the state, when such agencies
beve demonstrated that they have eguivalent
Or more stnngent programs in force.

3. The MDNR shall notify the EPA of anoy
request for a variance from the NSPS and
NESHAPS requirments prior to any action op
such request. and the MDNR will at no time
&°3n! a variance from any of the requirements
of the NSPS or NESHAPS without the
approval of the EPA.

8. Any requests for information pertaining
10 sources subjec: 10 the NSPS or NESHAPS
with which the MDNR cannot comply
because of its confidentiality requirements.
most be forwarded to the EPA_ ;

7. A pew request for deiegation will be
required for any standards not included in
the state’s request of April 18, 1880, Anv
NSPS and/or NESHAPS promulgated by
EPA. but not yet adopted by the state. will be
enforced by the EPA.

8 If the Director of the Alr and Hazardous
Materials Division determines that a state
procedure for enforcing or implementing the
NSPS or NESHAPS is inadequate. or is not
being effectively carried out, this delegation
may be revoked in whole or in part If
deficiencies are found in the MDNR program.
the EPA will notify the MDNR of these
deiiciancies, will specify appropriate
vorrective measures, and will allow the
MDNR a ressonable time to implement those

~ Measures. If these deficiencies continue to

exist after the allotted time, the EPA may
then revoke this delegation. The EPA will
notify the state of its intent to revoke this
delegation. and the reasons for revocation. at
least 1S days prior to the efective date of the
revocation. Any such revocation shall be
effective as of the date specified in a “Notics
of Revocation™ to the State of Missouri.

The MDNR should obtain the concurrencs
cf the EPA prior to issuing any datermination
of the applicability of the NSPS or NESHAPS
when there is no clear precedent and itis
Recessary (o interpret the regulations.

A notice ennouncing this delegation will be
published in the Federal Register in the near
future, .

This delegation is effective immediately.
Please scknowledge acceptance of this
delegation. in writing, within ten (10) days ot.
receipt of this letter.

If the MDNR determines that it can no
longer enforce or implement the NSPS and/or

it may request that the EPA
revoke this delegation under Condition 8
sbove.

If you have any questions. please contact
me at 816/374=3671. The member of my staff
who is most familiar with this subject. Mr,
Craig W. Smith. 816/374~8525, can also
provide additional information

Sincersly yours,
David A. Wagoner.
Director. Airand hezardous Materials
Divisions
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Copies of the request for delegation of
authority are available for public
inspection at the Environmental
Protection Agency. Region VIL 324 East
11th Street. Kansas City, Missouri.

Effective immediately, all reports,
requests, applications. submittals and
other communications required pursuant
to the NSPS and NESHAPS categories
listed in the above letter should be
submitted to the Missouri Department of
Natural Resources, P.O. Box 1368.
Jefferson City, Missouri 65101,

Copies of notifications required
pursuant to 40 CTR Part 60, Subpart A
and 40 CFR Part 61, Subpart A shall also
be submitted to the Director,
Enforcement Division at the EPA
regional office mentionded above.

‘This Notice is issued under the
authority of Sections 111 and 112 of the
Clean Air Act. as amended (42 US.C
7411 and 7412).

Dated: May 4, 1521,

WiBiam W. Rice,

Acting Regional Adminjstrator, Aegion V1L
TR Dec. 5134008 Filed b-10-22: 145 am)

ORLING COOE 6500-30-4 .
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EXAMPLE 5
FEDERAL REGISTER NOTICE FOR SUPPLEMENTAL
DELEGATION OF NSPS AND NESHAPS

(Automatic Delegation -
Informational Notice)
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(A—4~—FRL-1830-4]
Standards of Performances for New

Stationary Sources; Deiegation of
Authority to the State of South
Caroiina

AGENCY: Environmental Protection
Agency.
AcTiore Information notice.

SUMMARY: Section 111(c} of the Clean .
Air Act permits EPA to delegate to the
States the authority to implement and
enforce the standards get out in 40 CFR
Part 80, Standards of Perf,
New Stationary Sourcss (NSPS). On
January 29, 1981, the State of South
Carolina asked EPA to delegate to jt
authority for NSPS source categaries
promulgated between October 19, 1976
and January 29, 1981 EPA granted the
request on March 17, 1981, The State
now has authority to'implement and
enforce NSPS for ferroalloy production
facilities, kraft plt;lg mills, lime
marufacturing plants, &ain elevators,
electric utility boilers, $tationary gas
.turbines, glass manufacturing plants,
ammonium sulfate plants, gnd
1 utolzinogilc surface coating facilities.
Pplications and reports required under
these regulations should br:qunt to the
State's Burean of Ajr Quality Contro}
rather than to EPA Region IV, :

EFFECTIVE DATE: March 17, 1981,

ADDREsSES: Applications and reports
required under all NSPS source
Categories promulgated prior to March
17, 1981, should be addres

South Carolina Department of Health
and Environmen Control, Bureay of
Air Quality Control, 2800 Bull Street,
Columbia, South Caroling 29201, rather
than to EPA Regian IV,

promulgated as of October 10, 1978 (see
42 FR 4188, January 24, 1877). On
January 29, 1981 the State requested that
EPA delegate to it authority for the
NSPS promulgated between October 19,
1978, and January 29, 1981. Delegation of
these standards was made by the
following letter on March 17, 1981:

Mr. William G. Crosby,

Chief, Bureou of Air Quality Cantrol, S.C.
Dept. of Health and Environmental
Cantrol. 2600 Bull Street, Columbia,
South Carolina. .

Dear Mr. Crosby: On October 19. 1978, we
delegated to the State of South Caroling the
authority for implementation and
enforcement of the Standards of Performance
for New Stationary Sources (NSPS) and the
National Emission Standards for Hazardous
Alr Pollutants (NESHAPS) that bad been
promulgated by EPA as of April 23, 1976

In your letter of January 29, 1931, you
requested that EPA delegate to the State of
South Carolina the Autherity for
implementation and enforcement of specific
NSPS source categories recently pramulgated.

As stated in our letter of November 24,
1876, we have reviewed the pertinent laws of
the State of South Carolina and your rules
and regulations and have determined that
they provide an adequate and effective
procedure for implementing and enforcing
NSPS In the State of South Carolina,
Therefore. we hereby delegate our aathority
for the implementation and enforcement of
‘the NSPS scurcs categories 10 the Slate of
South Caruling as follows:

Authority for all sources located or to be

located iz the State of South Carolina subject
to the Standards of Performance for New
Staticnary Sources for ferroalloy production
facilities, kraft pulp mills lime manufacharing
plants, grain elevators. electric uttlity bollers,
stationary gas turbines, glass manufacturing
plants, ammonium sulfate plants, and
autombile and light-duty truck surface
coating facilities promulgated in 40 CFR Part
60 as of the date of this letter.



This delegation is based upon the same
conditions as those stated in our letter of
October 19, 1978, except for condition 4
regarding federal facilities. A copy of this
letter was published in the Notices section of
the Federal Register of January 24. 1977 (42
FR 4188), along with the associated

nodfying the public that certain
reparts and applications required from
operators of new sources shall be submitted
to the State of South Caroiing (42 FR 4123).
All the conditions listed in the January 2¢,
1977 Fedaral Register except condition 4 are
hereby incorporated into this delegation by
reference. A noticy announcing this
delegation will be published in the Federal

ister in the near foture.

Since this delegation is effective

immediately, there is no oeed for the State to

notify EPA of its acceptance. Unless we
receive from you written notice of objections

within ten days of the date on which you
received this letter. the State of South
Carolina will be deemed to have actepted all
of the terms of the delegation.

S 1 Ny

Rebecca W. Hanmer, >

Effective immediately, all
applications, reports, and other
correspondence required under the
NSPS for ferroalloy production facili ties,
kraft pulp millg, lime manufacturing
plants, grain elevators, electric utility
boilers, stationary gas turbines. glass
manufacturing plants, ammonium
sulfate plants, and autombile surface
coating facilities should be sent tq the
South Carolina Department of Health
and Environmenta] Control (see address
above) rather than to the EPA Region [V
Office in Atlanta,

(Sée. 111(c), Clean Air Act (42US.C 7411(c))

Dated: May & 1981
John A Little,

Acting Regional Administrator.
[FR Doc. Ml-140¢8 Filed $~10-#1; ies am|
SR.Lmeg COOL 05680-20-4
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APPENDIX D _
QUESTIONS AND ANSWERS CONCERNING DELEGATION



I.
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QUESTIONS AND ANSWERS CONCERNING DELEGATION

Preliminary Requirements for Assumption of Authority for NSPS and/or
NESHAPS

A.

o

Before delegation to a State or Tocal agency could take place
would it be necessary for the agency to demonstrate adequacy of

their program to:
(1) perform surveillance?

A delegation request would not be required to be detailed
concerning surveillance. The Regional Office may consider
surveillance for other approved activities such as surveil-
lance for existing sources subject to requirements contained
in the SIP when making a determination on the delegation
request. The State should have sufficient resources to
perform surveillance and the R0 should carefully review

this aspect of the delegation.

(2) allow public disclosure of emissions data?

If the State or Tocal agency cannot make such data avail-
able to the public, they must be able and willing to make
it available to EPA upon request.

(3) report on a routine basis to EPA the status of NSPS and/or .
NESH”?S sources?

It would be necessary for the State to report routinely, but
these requirements would be the same as already listed in
40 CFR 51.

(4) provide adequate resources by 1isting in detail the resource
allocation for the NSPS and NESHAPS programs? ,

It may be that the resources are adequate if the State's

general air program resources are adequate, however, this may
depend on the source population for the delegated programs. A
review of the agency resources is necessary prior to delegation.
Delegation is high priority and if the State or Tocal agency

or EPA feels the resources are inadequate, the grant mechanism
shall be used to encourage reallocation of resources for these

delegation activities.
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(5)

enforce NSPS and/or NESHAPS in detail?

If the agency has an adequate enforcement program for SIP
sources then the enforcement program is probably adequate for
NSPS and/or NESHAPS sources. The delegated agency must signify
their intent and capability to carry out enforcement for the -

de]egated programs.

have equivalent regulatory standards for NSPS and/or NESHAPS?

The State or Tocal regulation for sources covered by NSPS
and/or NESHAPS must be at least as stringent as the Federal
standards or the agency may adopt the Federal standards by

reference.

Can a State that has been delegated NSPS or NESHAPS:

(1)

(2)

(3)

(4)

(5)

waive a performance test after demonstration by the owner or
operator of a source that the affected facility is in compli-
ance with the standard as allowed under Section 60.8(b)(4)?

Yes, but the State must notifyafhe appropriate EPA Regional
Office of the waiver.

determine representative conditions for purposes of conducting
performance tests specified in Section 60.8(c)?

Yes, however, EPA must be informed of the conditions at
which all performance tests were run if different than those

normally used.
make determinations of confidentiality?

Yes, however, a determination by the State agency thit infor-
mation is confidential under State law does not bind EPA to

a similar determination. EPA will continue to follow the
procedures of 40 CFR Part 2 in determining the confidentiality
of requested information under Federal ]aw.

approve smaller sampling times or sampling volumes under the
conditions specified in Sections 60.46(b) or (d)?

Yes. however, for the purpose of uniform enforcement of
standards, any changes made in the test methods must be

reported to EPA.

authorize the use of wef collectors in accordance with the
specifications of Section 61.23(b)?

Yes, because control specifications are detailed. However,
EPA must be informed of all such authorizations.
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May delegations be made directly to local programs even if the
State has not received delegation? Is State approval necessary for

delegation to a 1ocal agency?

(1) Delegations may be made directly to local agencies if they
meet all the necessary conditions for delegations and are

recognized by EPA.

(2) State approval for delegation to a Tocal program may not be
necessary unless the State has some statutory restrictions
that would prevent the local Program from enforcing the
delegated standards without State approval.

Is it necessary for the request for delegation from the State or
local agency to include the date of Federal] approval for all
applicable SIP revisions?

No, only the applicable SIP provisions must be cited.

Is a public hearing or public comment period required prior to
delegation for a State to enforce a given NSPS or NESHAPS standard?

Because the NSPS or NESHAPS regulations have undergone public
comment when they were adopted as Federal regulations, and the
delegation does not affect the regulations or their applicability
Lo sources there is no Federal requirement for a public hearing.
Therefore, a public hearing is not necessary unless the State has
some statutory requirements to meet.

What is needed from the State or Jocal agency to initiate the
delegation process?

A request from the Governor or a designated local agency official~
requesting authoritvy to implement and enforce the NSPS and/or

NESHAPS program.

Is a Federal Reqister proposal necessary prior to delegation to a
State or Jocal program?

No, immediate final rulemaking may be used. Then a notice is
published in the Federal Register to notify the public.

Is it possible to delegate NSPS and/or NESHAPS to a State or local
agency that does not have written standards for the applicable
sources covered and has not adopted the standards by reference?
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Yes, if the State or local agency has an enforceable permit system,
and they agree to specify the appropriate standards in the operating
permit, it is possible for the agency to assume the NSPS and/or
NESHAPS programs. The issued permits do not have to be conditioned
based on any EPA approval because EPA still retains concurrent
enforcement authority for these standards.

If a test method or methods inconsistent with those approved by the
Administrator of EPA are submitted by a State requesting dele-
gation, can delegation still be granted?

No, the State must agree to use EPA methods or an equivalent or
alternate test method as approved by the Administrator for all
sources subject to NSPS and NESHAPS. If a State believes that its
methods are equivalent to EPA methods or are adequate for demon-
strating compliance with standards, then the State may submit those
methods to EPA for approval. Until they are approved, however, the
State must agree to use the approved reference methods.

II. Reserved Areas of Delegation

A.

What specific areas of the NSPS §¥ogram are reserved for the Admini-
strator because they require rulemaking and would impact on National
consistency? These specific areas cannot be delegated to the State

agency.

(1) The approval of equivalency for design, equipment, or work place
standards that will achieve a reduction in emissions as allowed
for in Section 111(h)(3) of the CAA. An example of this type

of regulation is 60.114a.

{2) The approval of a waiver based on innovative technology as
allowed for in Section 111(j) of the CAA. :

(3) Appr?v?I of equivalent and alternate test methods [60.8(b)(2)
and (3)].

(4) The authority to establish alternative opacity standards
(60.11(e)].

(5) The authority to issue commercial demonstration permits under
Subpart Da [60.45(a)].

(6) Approval of alternative testing times for primary aluminum
reduction plants [60.195(d)].

(7) Certain portions of the Stationary Gas Turbines Standards
dealing with nitrogen fuel allowance [60.332(a)] and ambient
condition correction factors [60.335(a)(ii)].
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(8)

The authority to make applicability determinations Pertaining
to sources subject to the NSPS and NESHAPS. The delegated
State agency may exercise judgement based on the Compendium of
App]icabi]ity determinations issued by EPA annually, and
updated quarterly. Any applicability determinations not
explicitly treated in the EPA Compendium must be referred to
EPA for a determination. Also, any determinations made by the
State agency based on the Compendium must be sent to EPA for
informational purposes in order for EPA to maintain National

consistency.

The following questions discuss other areas not reserved for the
Administrator that may be delegated to the State agency.

(1)

(2)

(3)

(4)

May a State authorize the use of filtering equipment as
explained in Section 61.23(c)? :

Yes, however, EPA must be informed of all such authorizations.

May a State approve sampling techniques as specified in
Section 61.43(a)? £

Yes, however, EPA must be informed of all such authorizations.

May a State use reference methods with minor modifications of
methodology 1ike those specified in Section 60.8(b)(1)?

Yes, however, to ensure consistent use of the test methods,
all minor changes in methodology must be reported to the

appropriate EPA Regional Office. This should be done only
when site specific conditions preclude the exact use of the

test procedures.

May a State, which has been delegateé NESHAPS enforcement
authority, grant waivers of compliance Tike those specified
in Section 61.11?

Yes, delegation to a State that has a provision to grant
waivers must be conditioned to allow the granting of such
waivers only for new standards. The 90 day limit for granting
waivers has expired for existing standards. Because waivers
must be granted within 90 days of their effective date for
new standards, the State must be granted the authority in the

delegation.
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Implementation of NSPS and/or NESHAPS

A.

Does a State or local agehcy have the authority to enforce NSPS
and/or NESHAPS type regulations in their own regulatory framework
even if they have not received delegation from EPA?

Yes, nothing in the CAA restricts the State or local agencies from
promulgating and enforcing their own regulations. )

If a State cannot or will not use EPA test methods or equivalent
methods, what recourse does EPA have?

EPA may exercise its concurrent enforcement authority and require
a source to use the EPA test method to demonstrate compliance.

An agreement to use EPA test methods for all sources subject to
the delegated programs should be made before the programs are

Should a State which has adopted standards more stringent than
EPA's new source performance standards be allowed to grant vari-
ances to meet the more stringent State requirement?

Yes, as long as the variances do not prevent compliance with the
specified Federal standards.

Is a State prohibited from enforcing NSPS or NESHAP against a
source which commenced construction before the effective date

of the delegation?

There is no Federal] restriction on enforcing the standards. When
a program is delegated, the State accepts responsibility for all

‘activities pertaining to implementation and enforcement of the

Program, including any ongoing actions. However, some States may
have grandfathering statutes which would allow the State to enforce
standards only against sources commencing construction after the
State assu-as responsibility. In these cases, the Agency can
develop a cooperative agreement with the State for division of
authority for enforcing the standards. :

Future Actions

A.

Whatiactions would be necessary for future standards or changes
promsigated by EPA in the delegation process:

(1) if the standards are revised by EPA?

If the State adopted the standards by reference or used ayto-
matic delegation, no action would be necessary on the part of

the State.
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(2) if a new or revised test method is promulgated?

The State need only adopt the new method or an equivalent
method.

Would a proposal for an automatic delegation be necessary each time
@ new standard is promulgated? =

No, immediate final rulemaking may be used because the standards
have already been proposed for public comment.

Does a delegation to a State or local agency expire?

No, delegation of authority has no expiration date and therefore
does not expire.

Is it necessary for a State or local agency to request delegation
each time a new standard is promulgated?

Not if an automatic delegation procédure is in effect. The Regional

Office may notify the State or local program of the promulgation and

concurrently publish a notice in the Federal Register with no action

required by the State or local program. If automatic delegation

is not in effect, the State has to follow the procedures for assuming

delegation of the standards.

Would redelegation ever be necessary?

There is no appropriate provision for redelegation of a standard.
The only time this might occur is if delegation were withdrawn

from an agency for just cause, or because some legislative changes
in the State that would not allow the delegated agency to implement
or enforce the standards. In this case, EPA would assume responsi-

bility for the programs.

Redelegation would not apply when standards are revised or new
standards promulgated, since the State agency would request dele-
gation only for the new or revised standards and the previously
delegated authority would remain in effect.

If EPA revises an NSPS or NESHAP after delegation has been given,
does the standard have to be redelegated to the State?.

No, once a State has been delegated a program, it has the program
until such time as EPA may determine that the State is no longer
capable of implementing or enforcing the program. When regulations
are revised, it is EPA'g responsibility to notify the State of the
changes, to work with the State, to provide any necessary assistance,
and to ensure that the Tegal authority to implement and enforce the
revised rules is maintained.
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