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What is the purpose
of this document?

Who should use this
document?

What information
does this document
contain?

1. Introduction

This document is a non-binding guidance document. It isintended
to provide informal assstance to State/L ocal/Triba Agencies
seeking EPA approva of delegation requests authorized by
Section 112 of the Clean Air Act (CAA). It does not substitute
for, or expand upon the substance of the requirements contained
in section 112 or the subpart E regulations.

We, the EPA, designed this document to help State/Loca/Tribal
agencies (SL/T or you) understand the rule for Approva of State
Programs and Delegation of Federal Authorities for Hazardous
Air Pollutants (dso known as 40 CFR 63, subpart E), which was
extensvely revised in 2000. This document was also designed to
help SIL/T agenciesin preparing a submittal for gpprova to a
CAA section 112 rule, program, or requirement. A separate
document has been cregted to assst the EPA Regiona Officesin
the evauation of these submittals. These guidance documents
replaces al previous guidance, which isno longer current since the
promulgation of the amendments to subpart E.

This document includes an overview of the purpose and history of
subpart E, but predominantly contains information to assst you
with seven primary activities.

¢ How to request and recelve delegation of Federa section 112
authorities

¢ How to request and receive gpprova of requirements that
may differ from the requirements of Federa section 112
standards [many of these standards are part 61 or part 63
National Emission Standards for Hazardous Air Pollutants
(NESHAPS) for source categories, also referred to as
maximum achievable control technology standards (MACT



How is this
document
organized?

standards)]
¢ Thetypes of dternative requirements that are approvable

¢ Theoptions avalable to you in requesting approva of
dternative requirements

¢ How approval under each option is processed
¢ What information is required under each approval option
¢ How to prepare an equivaency demonstration

This chapter provides a brief introduction to this document.
Chapter 2 provides important information that appliesto al
sections of therule, and it includes areview of the options
contained in the regulaion that you can use when submitting a
request for gpproval of delegation and/or aternative requirements.
In addition, Chapter 2 provides information about the types of
aternatives that are approvable.

The remaining chapters of this document correspond to separate
sections of the rule. Chapter 3 gives detailed information about
863.91, how to obtain delegation of Federal authorities and the
requirements common to al the options for approva of dternative
requirements. Chapters4, 5, 6, and 7 correspond to §863.92,
63.93, 63.94, and 63.97, respectively. These chapters detail
information required and the processes for gpprova of aternative
requirements under rule adjustment, rule subgtitution, equivaency
by permit, and State program approva. Chapter 8 explains the
requirements of 863.95 for gpprova of an dternative accidental
release prevention program. Chapter 9 explains the requirements
for delegation of part 61 radionuclide NESHAPs. Chapter 10
briefly describes 863.96, the procedures for review and
withdrawa of delegation.

Chapter 11 contains a discusson of equivaency demongrations
and how to prepare them. Chapter 12 enumerates the information
you need to include in your requests for delegation. Appendix A
contains a copy of the rule language for 40 CFR 63, subpart E.



What other places
can | look for help?

How do | get copies
of this document?

When using this document, remember that it does not replace or
amend thefind rule and covers only requirements published on or
before 9/14/00. Y ou should read the rule itself carefully, and
keep up with new requirements printed after this date by
periodicaly checking the Federal Register and the Code of
Federa Regulations (CFR) at 40 CFR 63, subpart E. You can
download Federa Regigter notices by going to the Government
Printing Office (GPO) website at
WWW.AcCcess.gpo.gov/su_docs/aces/aces140.html.

We ve indluded a copy of the find rulein Appendix A (as
published in the Federal Register, 9/14/00, 65 FR 55810), so
you can reference the rule while you' re usng this document.

Y ou can obtain a copy of this document at EPA’s Unified Air
Toxics Website (www.epa.gov/ttn/uatw). Look under Rules
and Implementation, or
wWww.epa.gov/ttn/uatw/pcem/pcempg.html.




What is the purpose
of subpart E?

What is a
delegation?

Why should |
request delegation
of section 112
requirements?

2. General Information

40 CFR 63, subpart E implements the provisons of section 112(1)
of the Clean Air Act (Act) that provide the opportunity for you, the
SL/T, to implement and enforce Federd section 112 standards. In
addition to providing the process and criteria necessary for you to
recelve delegation of the Federd standards, the rule dso
establishes severd ways in which you can receive approva to
implement and enforce requirements that differ from the Federa
requirements. While these aternative requirements may differ from
the Federd requirements, they must be at least as stringent.

A ddegation occurs when arespongbility normaly taken on by one
body is passed on to another. For the purposes of this document,
addegation isthe officid approva for an SL/T agency to
implement and enforce Federal section 112 requirements. After
delegation, the SIL/T becomes the primary agency for
implementation and enforcement, but EPA reserves the right to
review, and in some cases, override the delegated agency’s
actions.

There are severd advantages to taking delegation of the Federa
sandards. By taking straight delegation of the Federal stlandards
pursuant to subpart E, you:

Obtain authority to implement the Federd requirements in your

jurisdiction

»  Obtain authority to make some decisions about gpplicability,
testing, compliance, monitoring, reporting and recordkesping

» Areidentified as the primary point of contact and enforcement
authority

»  Will receive reports from sources, which may reduce dua

reporting.

In addition to the benefits of straight delegation, when you request
approva of dternaive requirements, the following opportunities
become available to you:



» Tallor requirements to the sources in your jurisdiction
e Implement SL/T requirementsin place of Federa requirements
* Increase the stringency of Federd requirements

How do | get Y ou must submit arequest for delegation of each individua section
delegation of 112 rule you wish to implement and enforce. However, you can
section 112 request delegation of multiple Federal section 112 requirements at

onetime. You must submit information showing that you meet the
requirements for straight delegation (863.91) to implement and
enforce the Federd requirements as they are written. Y ou must
meet these same requirements plus the additiona requirementsin
either 8863.92, 63.93, 63.94, 63.95, or 63.97 if you wish to
implement and enforce requirements that differ from the Federd
requirements.

requirements?

Can | implement just We encourage you to take full delegation whenever possible, but

part of a program? partid delegation is an option avallableto you. In casesof patid
delegation, the portion of requirements delegated must be clearly
separable from the portion not delegated. There are two magjor
types of partid delegation, these are:

« You accept the authority to implement and enforce only some
of the requirements in a Federal section 112 regulation

« You accept the authority to implement and enforce dl the
requirements of a Federd section 112 or S/L/T ruleto only a
defined universe of sources (e.g., maor sources).

There are two ways in which you may obtain partia delegation,
these are:

e Yourequest partid delegation

e You request full delegation, but are only granted partid
delegation due to a portion of your dternative requirements or
enforcement authority that is found ungpprovable.



What is the history
of section 112
standards
delegation?

If your request for delegation only qudifiesfor partid delegation,
you will be notified and given the opportunity to revise or withdraw
your delegation request before the public comment period (see
Figures 1-7).

Prior to 1990, the Clean Air Act (Act) provided the opportunity
for the SL/Tsto implement and enforce the NESHAP program,
which required the EPA to establish Federd emisson slandards for
non-criteria, hazardous air pollutants. Provisons set forth in section
112(d)(1) origindly dlowed you to develop and submit to the
Adminigrator a procedure for implementing and enforcing these
emisson dandards. If found adequate, the Adminigtrator would
delegate authority to implement and enforce these standards to you.

The 1990 Amendments to the Act revised section 112 extensively,
removed delegation provisions from 112(d)(1), and added section
112(1), which now provides the mechanism for delegating section
112 standards and programs to the S/L/Ts. Section 112(1)
explicitly dlows approva of SL/T programsthat differ from the
Federa program aslong asthe S/L/T standard is at least as
dringent as otherwise applicable Federd section 112 rules.

The 2000 amendments to 40 CFR 63, subpart E that implements
section 112(1) revise the procedures and criteria for gpproving
SL/T measures. These changes include the addition of options for
demondtrating equivaence with the Federa requirements,
expediting the gpprova process, clarifying what must be done to
obtain delegation, and dlarifying which generd provisons
authorities may be delegated to you.



For which types of
requirements can |
request delegation?

Y ou may request delegation of the authority to implement and
enforce:

All exigting and future Federd rules promulgated in
accordance with section 112 of the Act as amended in
1990, as promulgated without changes (Straight delegation).
To date, delegable rules have been promulgated to
implement sections 112(d), (h), and (r), but as others are
developed, such as rules implementing sections 112(f) and
(k), those will also be available for delegation. Section
63.91 establishes the procedures and criteria necessary for
this delegation request.

An SL/T rule or program containing requirements different
from the Federd regulation that establishes limitations on
the potentia to emit hazardous air pollutants. Appropriate
candidates for dternative gpprova include SIL/T rules,
programs, emission standards, or requirements that pertain
toar toxics. In some cases, other aternative rules, such as
those developed for volatile organic compounds (VOC),
particulate matter (PM), or lead (Pb) devel oped under
section 110 of the Act that indirectly control HAP
emissions may be substituted for section 112 requirements.

Sections 63.92, 63.93,
63.94 and 63.97 each present different options for you to
use in your request for gpprova of an dternativerule,
program, emission standard, or requirement. These
sections are designed to be used in different Stuations,
depending on the type of dternative requirement for which
delegation of authority issought. Each has a different
process and criteria applicable to the request.

Accidental release prevention programs (part 68).
Sections 63.91 and 63.95 establish the procedures and
criteriagpplicable to this straight delegation request. The
provisions of either 863.92 or §63.93 must also be
followed for approval of an accidentd release prevention
program that differs from the Federdly required program.




Which approval
option should | use?

The mechanism you choose to use for your request for gpprova of
an dternative rule, program, or requirement should be based on the
Stuation under which you are making thisdecison. Table1
presents each option and the conditions under which the use of
each is gppropriate. Y our responses to the following questions will
help guide you through Table 1.

. Exactly how will your rule, program, or requirement differ
from the Federd requirement?

. How many sources do you intend to cover with your
dterndive rule, program, or requirement?
. How many source categories do you intend to cover?



Table 1. Which dternative requirement approvad option should | use?

You should use . ..

If you wantto . ..

If your alternative
requirements. . .

And . ..

Straight delegation
(863.91)

assume the
authority to
implement and
enforce federal
section 112
requirements as
they are written

do not exist (i.e., you
do not wish to institute
requirements that differ
from the federal section
112requirements)

Rule adjustment
(§63.92)

Rule substitution
(§63.93)

substitute your rule
for a Federal
Section 112
regulation

substitute your rule
for a Federal
Section 112
regulation

are structurally very
similar to those in the

corresponding Federal
rule

are structurally different
from the corresponding
Federal rule

your alternative requirements
are clearly at least as
stringent as those of the
Federal rule

your alternative requirements
are not clearly as stringent or
are more complex than the
Federal rule

Equivalency by
permit
(863.94)

substitute alternative
requirements in the
form of permit terms
and conditions

will affect few sources
(e.g., there are only a
few sources in the

source category)

you agree to accept
delegation for all sources in
the category

State program
approval
(863.97)

have the authority to
implement some or
all Federal emission
standards through
title V permits

will be incorporated into
the Federal emission
standards using permit
terms and conditions

you have a mature air toxics
program with many
regulations affecting source
categories regulated by
Federal section 112 rules or
requirements

Accidental Release
Prevention
Programs

(863.95)

take delegation of
unchanged federal
requirements or
substitute alternative
requirements in an
accidental release
prevention program

pertain to any portion of
an accidental release
prevention program

you follow the procedures of
§63.91 for delegation of
unchanged federal
requirements and either
§63.92 or §63.93 for
substitution of alternative
requirements

For which types of
requirements can |
substitute an
alternative?

In generd, when you receive delegation, you are dlowed to
gpprove certain minor and intermediate changes to compliance
assurance measures on a source-specific bass. However, if you
wish to develop dternative requirements that go beyond the minor
and intermediate changes (explained further in 863.91 and chapter
3 of this document) or that gpply to a whole source category, you
must obtain approvd of those dternative requirements through
863.91 and either §863.92, 63.93, 63.94, or 63.97.



What issues should
| consider when
developing
alternative
requirements?

Emission limitations

For these |atter types of changes, the dternative requirements will
be approved if, taken as awhole, they meet the following criteria

. Affect at least dl the same emission sources
. Providefor a least as stringent aleve of control
. Provide at least as stringent compliance and enforcement

measures as consdered in the package as awhole
. Will result in emission reductions a least equd to the
Federd requirements.

Some guidelines appear in the proposed and find subpart E rules
and the preambles and are explained in greater detail hereto help
you digtinguish the types of adjustments that will be consdered
equivaent to the Federd requirements.

The mgor issue you must consder while developing dternative
requirements is equivalence to the corresponding Federa standard.
Y our dternatives must be holigticaly equivaent to the Federd
requirements. This means that the aggregate of your dternative
requirements must be equivaent in emissons reduction and level of
control asthat of the aggregate of the Federa requirements. Thisis
true whether you are developing an entirely new rule or replacing
only some parts of the Federd rule, program, or requirement with
dternative requirements.

Chapter 10 provides detailed information about equivalency
demondirations and presents some guiddines to use in determining
the equivaency of dternative requirements. However, it is useful to
touch upon the mgor categories of requirements for which you may
wish to subdtitute dternatives. These groups include the following:

. Emisson limitations

. Work practices

. Performance and compliance testing
. Equipment standards

. Compliance assurance measures

. Generd provisons

Any dternative emisson limits must be equivaent to the Federd
rulé semission limits a the same leve of production. If your

10



Work Practices

Testing

emisson limits are in adifferent form from the Federd standard,
you may need to include background information that shows
equivaent emisson reductions with the dternative emission limit.

In some cases amore stringent emission limit may be accompanied
by less stringent compliance assurance measures. Since
equivaency is determined on a holistic basi's, some counterba ances
such asthis may be made.

“Work practices’ refersto requirementsin the Federd section 112
sandards that are developed in lieu of emission standards
according to the specific requirements of section 112(h). All
elements of your dternative work practice and any associated
compliance assurance measures must be equivaent, as awhole, to
the corresponding Federd requirements.

Y ou may request gpprova of an dternative work practice and its
associated compliance measures. For approval, the e ements of
the dternative work practice and any associated compliance
measures (which you should enter into the equivaency
demondtration table) must be equivaent, as awhole, to the
corresponding Federd requirements. This meansthat the
dternative control strategy should result in &t least equivalent
emissions reductions or guarantee the same leve of control as that
of the corresponding Federa requirements.

There are two possible situations under which you may develop an
dternative test method. 1n one Situation, you may wish to follow
the requirements of a Federd rule or requirement, but seek to use a
different test method than that specified. In this case your
dternative test method must be equivaent to the test method
required by the Federd rule. The dternative test method must
perform aswell and as accurately as the Federdly required test
method in evauating the control equipment or control strategy.

The other Stuation in which you may wish to use an dternative test
method isif you are seeking gpprova of an dterndive rule or

11



Equipment Standards

Compliance Assurance
Measures

(Monitoring, Reporting, and
Recor dkeeping)

program. In this case, atest method other than that of the
corresponding Federd rule may be more appropriate to your rule
or program. In this Stuation, the aternative rule and its associated
performance test method must be holigticaly equivaent to the
corresponding Federd rule and test method. The test method must
ensure that the control equipment or control strategy performs well
enough to achieve the same emissions reductions required by the
Federd rule.

Y ou may wish to subgtitute the use of a different equipment
standard for a Federd standard. Provide any data available to
show that an dternative control device/emission control practice
achieves at least equa emisson reductions as that of the Federaly
required equipment.

Y ou are given the authority to make small changes to monitoring,
reporting, and recordkeeping when you receive delegation of a
standard. However, we may review and disgpprove the
dternatives you have gpproved in some cases. Sources subject to
your approved dternatives would revert to the compliance
assurance measures previoudy enforced in those instances.

In generd, you will not be approved an dternative monitoring,
recordkeeping, or reporting requirement if it is classfied asa
“mgor change’*. Inaddition, if you submit an dternative
emissions, equipment, or work practice standard, the monitoring,
recordkeeping, and reporting requirements for the dternative
standard should be equivaent, holigticaly, to the corresponding
Federd requirements.

To enable Federd review of your dternative test and monitoring
methods, you must submit copies of gpproved aternative test
methods and monitoring provisons, aong with copies of the
superseded requirements, to the Emission Measurement Center at:

Chief, Source Measurement and Technology Group
U.S. EPA (MD-19)

12



General Provisions

What are the General
Provisions (GP)?

Research Triangle Park, NC 27711
FAX: (919) 541-1039.

Similarly, you must submit arecord of aternatives you gpprove for
recordkeeping and reporting to your regiond office and the
following address at least semi-annudly:

Chief, Stationary Source Enforcement Branch
U.S. EPA (Mail Code 2242A)

401 M St SW

Washington, D.C. 20460

FAX: (202) 564-0068

We will compile a database of EPA approved dternatives and
gpprovas made by reviewing agencies for use in future decison
making. Thiswill be avalable on the Applicability Determination
Index (ADI), which can be found at
http://es.epa.gov/oecaleptdd/adi.html.

* See §63.90 for definition of major change for monitoring and
recordkeeping/reporting

The GP are generd information and requirements that apply to dl
the section 112 standards of part 63 or part 61, unless specifically
overridden by a particular sandard. Located in subpart A of part
63 or subpart A of part 61 of 40 CFR, the GP are critica
adminigtrative and compliance-rdated dements that supplement the
requirements for specific source categories in parts 63 and 61.

Since dl the part 61 and part 63 standards contain some elements
of the GP standards, you must demonstrate in your equivaency
submittal that dternative rules, emisson sandards, or requirements
contain andards smilar and equivdent to the GP. This
equivaency demongration should be made in the same way asthat
for the specific section 112 standard.

Two previoudy issued guidance memos have summarized the

procedure that will be used for the equivaency demondtration.
Thee ae
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. July 10, 1998 Seitz memo, “ Delegation of 40 CFR part 63
Generd Provisons Authoritiesto State and Locd Air
Pollution Control Agencies’

. February 26, 1993, Gilbert H. Wood memo “Handling
Requests for Minor/Mgor Modificationg/Alternative
Testing and Monitoring Methods or Procedures Approvas
and Disapprovals.”

In addition, the EPA Regiond Offices will provide firm guiddines
for decison making in the process of delegating part 63 and part
61 Generd Provisions authorities to the SIL/T agencies.
However, the guidance in the July 10, 1998 memo will be
superseded by the subpart E revisons.

3. Straight Delegation (863.91)

14



What is straight
delegation?

What authority will |
have under straight
delegation?

Straight delegation means you, the SIL/T, will accept respongbility
for implementation and enforcement of the Federal section 112
standards as they are written, without any changes.

Section 63.91 contains the requirements that must be followed for
draight delegation. Meeting these adminidrative requirements
alows you to show that you have adequate authority to implement
and enforce the Federa standard.

Section 63.91 dso contains criteria that are common to al the
options for approva of dternative requirements. The same
adminigrative requirements of 863.91 necessary for Straight
delegation must aso be followed for gpprova of an SL/T rule
with requirements that differ from the Federd standard. These
criteriamust be followed in addition to the criteria for gpprova of
the aternative requirements contained in §8863.92, 63.93, 63.94,
63.95 or 63.97.

In addition to implementing and enforcing the Federd standard(s)
asthey are, other authorities may be delegated to you at your
EPA Regiond Office sdiscretion. The following authorities may
be delegated to you under straight delegation:

. Responsihility for determining applicability

. Responsibility for determining compliance with operation
and maintenance requirements

. Responghility for determining compliance with non-
opacity, opacity, and visble emisson sandards

. Approva of Ste-specific test plans

. Approvd of minor and intermediate dternatives to test
methods*

. Approvd of necessary shorter sampling times and volumes

. Granting waivers of performance testing

. Approvd of ste-gpecific monitoring test plans

. Approvd of minor and intermediate dternatives to
monitoring*

. Approvd of adjusments to time periods for submitting

15



How do | get
delegation of
unchanged Federal
section 112(1)
standards?

reports
. Approva of minor dternatives to recordkeeping and

reporting

With Title V program gpprova you will also be delegated:

. Responghility for approving compliance extensons
. Authority to approve construction and reconstruction
aoplications.

* See §63.90 for definitions of these minor and intermediate alternatives

To receive delegation of Federd section 112 standards, you must
request delegation for those specific sandard(s) in writing and
your request must be gpproved by the Administrator. Section
63.91 requires that you submit the following 5 items to the
Adminigrator:

1. A written finding by the State Attorney Generd (or
Genera Counsel for Local or Triba agencies) that you
have the following authorities

»  Enforcement authorities that meet the requirements of
40 CFR 70.11

»  Authority to request compliance information

» Authority to inspect sources and records

* Retaned enforcement authority if you have delegated
authoritiesto aLocd agency, unless that agency has
authorities that meet the criteria of section 70.11

OR

e Interimor find Title V' program approva

2. A copy of the State statute, regulation, or requirement that

grants you authority to implement and enforce therule,
program, or requirement upon gpprova.
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3. A demongtration that you have adequate resources to
implement and enforce the rule, program or requirement
upon gpprovd, induding the following items:

e A description of the scope, structure, coverage, and
processes of your agency’s program.

e A description of the organization and structure of your
agency

e A description of your cagpacity to carry out the SIL/T
program, including the number, occupation and
generd duties of employees.

4, An implementation schedule for the rule, program or
requirement after approva
5. A plan to assure compliance by al subject sources,

including a description of your compliance and
enforcement program and ingpection strategy.

This demongtration only needs to be made once, so that in future
requests for straight delegation of Federal section 112 standards,
you only need to reference this demongtration and resffirm that
you gill meet these criteria

17



What is the approval
process?

The stepsto the initid gpprova process for sraight delegation are
asfollows

1

2.

Y ou submit arequest for approva to your Regiona
Adminigtrator

Wereview it for completeness

If incomplete, we will notify you of necessary revisons and
process any revised request as anew request for approval
After receipt of a complete request, we will determine
whether the gpprova criteria have been met

If the gpprovd criteriaare not met, we will notify you of
necessary revisons and process any revised request asa
new request for gpproval, or we may publish a notice of
disgpprova in the Federal Register

If the approvd criteria are met, we will propose to
gpprove and seek public comment for 30 days through a
Federd Register notice

If there are no Sgnificant adverse comments, or significant
comments are adequately addressed, we will publish a
notice of gpprova in the Federa Register and incorporate
areferenceinto 863.99 and §63.14

If there are significant adverse comments which are not
adequatdly addressed, we will publish a notice of
disgpprovad in the Federal Regigter.

We will either gpprove, partidly approve, or disgpprove
the request within 180 days of receipt of a complete
gpplication

A flow chart for this processis shown in Figure 1.
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180 days

§63.91:

Straight Delegation

S/IL/T submits one-time request that
satisfies the up-front approval criteriain (g | SL/T corrects
§63.91(d) and that requests del egation of deficiencies.
unchanged Federal section 112 rules*
A
No
Is the request -
complete?
Isthe request No >
provable?
Yes Y

EPA proposes to approve in the Federal
Register and seeks public comments

30 days

If SIL/T cannot correct deficienciesin the
complete request, EPA publishes a notice
disapproving the §63.91 delegation
request.

Arethere significant adverse
comments for EPA and/or
the S/L/T to address?.

EPA and/or the
Request altered to SIL/T cannot
address cor_nmentS address comments;
EPA publishes a or EPA publishes a
notice approving notice
the §63.91 up-front disapproving the
submittal. 8§63.91 up-front
submittal.

*In most cases, title V' program approval aso includes approval of aS/L/T
mechanism for straight delegation. If so, all that is needed for each
Federa section 112 ruleis aletter to the EPA region from the SIL/T
requesting delegation.

EPA publishes a notice
approving the §63.91
up-front submittal.

When doesthe SIL/T

eceive delegation of the unchanged
section 112 standards?

S/L/T notifies EPA
of MACT standards
for which it will
accept delegation.

SIL/T automaticaly

receives delegation

of al new MACT
standards.

or

19




Figure 1. Approva process for straight delegation
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Do | need to repeat
this demonstration
to request
delegation of
additional
unchanged Federal
section 112(1)
standards?

After gpprovd is atained once, you may not need to go through
this process again for straight delegation of other section 112
sandards. For delegation of additiond standards, submit a
request including the following information:

1 The names of the standards you are requesting delegation
of

2. A copy of theinitid straight delegeation approva

3. A datement that the criteriamet in the initid delegation
gpprova have not changed

To further streamline the process for straight delegation, you
should take the following actions.

. Lig dl standards for which you seek ddlegation in the
initid demondration.

. Note whether you wish future standards to be delegated to
you automaticaly (if you have the appropriate authority),
or if you will request delegation on a case-by-case basis.

If you request additional delegations on a case-by-case
bass, EPA may use adirect find rulemaking to streamline
delegation of these section 112 requirements.
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What is rule
adjustment?

What types of
adjustments are
allowable?

4. Rule Adjustment (863.92)

Rule adjustment is an option you can use to seek gpprova of an
dternative rule, emisson standard, or requirement that is clearly at
least as sringent as and very Smilar in structure to the
corresponding Federd rule.

This option can be used to accommodate specific, minor
adjustments to the Federa rule. Another gpprova option should
be used if there is any ambiguity with respect to the stringency of
the dternative or if any requirement differsin form from the Federd
rule.

Y ou may seek approva of your dternative rule, emission standard,
or requirement through rule adjustment only after the corresponding
Federal standard is promulgated.

Section 63.92 of 40 CFR 63 lists specific adjustments that are
alowed under thisoption. These are:

. Lowering arequired emission rate or de minimis level

. Adding adesign, work practice, operation standards,
emisson rate, or Smilar requirement

. Increasing arequired control efficiency when astandard
specifies acontrol device (e.g., 98% HAP control
efficiency rather than 95% HAP control efficiency)

. Increasing the frequency of required reporting, testing,
sampling, or monitoring

. Adding information required for records or reports

. Decreasng the amount of time to come into compliance

. Adding contral requirements to additional emisson points
Or sources within a source category

. Minor editorid, formatting, and other nonsubgtantive
changes (e.g., changing the name of an adminigrator,
changing numbering/labeling scheme)

. Identical aternative requirements from a state-wide rule that
have dready been approved for another agency within the
same dtate

. Any adjustments alowed in a specific section 112 rule

22



How do | get
approval of arule
adjustment?

Y ou must submit two main items for rule adjustment approval.

These are:

1. The terms and conditions of your dternative rule, emisson
dandard, or requirementsin any of the following forms

SIL/T rules

Issued Title V permits

Issued Title V generd permits

Issued Federa New Source Review (NSR) permits.

2. A demondration that your dternative rule, emisson
standard, or requirement is equivaent to the Federd rule.

An equivdency demondration is required under each dternative
gpprova option, but is particularly important to rule adjustment in
that your dternative must be clearly equivdent to or more stringent
than the Federd rule, or it will be disapproved under rule
adjustment and considered under one of the other options.

An example equivdency demondration is displayed in Chapter 10.
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What is the process
for approval of a
rule adjustment?

Aswith dl the options for gpprova of dternative programs, you
must meet the criteriafor straight delegation in 863.91(d). The
additiona stepsto the approval processfor rule adjustment are as

follows

1 Y ou submit arequest for approva to your Regiona
Adminigtrator

2. Wereview it for completeness

3. If incomplete, we will notify you of necessary revisons and
process any revised request as anew request for approval

4. After receipt of a complete request, we will determine
whether the gpprova criteria have been met

5. If the gpprovd criteriaare not met, we will notify you of
necessary revisons and process any revised request asa
new request for gpprova, or we may publish a notice of
disgpprova in the Federal Register

6. If the gpprovd criteria are met, we will publish anotice of
approva in the Federa Register and incorporate a
reference into 863.99

7. We will either approve, partialy approve, or disgpprove

the request within 60 days of receipt of a complete
gpplication

A flow chart for this processis shown in Figure 2.
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Figure 2. Approval process for rule adjustment

60 days

§63.92:

Rule Adjustment

S/L/T submits arequest to adjust a Federal
section 112 rule that satisfies the criteria |- Sd/Iéf/I'I(;Igggzts
in 863.92(b) and 863.91(d). '
¢ A
Isthe request No -
complete?
Isthe request No >
approvable?
Yes '

EPA publishes approval of the 863.92
delegation request in the Federal Register.

If S/L/T cannot correct deficienciesin the
complete request, EPA publishes anotice
disapproving the 863.92 delegation
request.
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What is rule
substitution?

How do | get
approval of arule
substitution?

5. Rule Substitution (863.93)

Rule substitution is an option you can use to seek gpprova of one
or more dternative rules, emission standards, or requirements that
are not clearly equivdent to, or the form of the sandard differs
from that of the corresponding Federd rule. A rule may aso be
gpproved under this option if it does not qualify for approva under
rule adjustment (863.92).

Y ou may seek approva of your dternative rule, emisson
standard, or requirement through rule substitution after
promulgation of the find Federd rule.

The two mgor items that you must submit for rule substitution
gpprova are:

1 The terms and conditions of your dternative rule, emisson
gandard, or requirements in any combination of the
fallowing forms

e SL/T rules, regulations, guidance*

o State permits*

e Issued TitleV permits

e |sued TitleV generd permits

* Issued Federa New Source Review (NSR) permits
*  Issued board and administrative orders

*  Permitsissued pursuant to permit templates.

2. A demondration that your dternative rule, emisson
standards, or requirement is equivaent to the Federd rule.

* guidance and State permits become Federally enforceable and may not be
modified without EPA approval if used to demonstrate equivalency

An equivalency demondiration is required under each dternative
gpprova option (an example equivaency demondration is
displayed in Chapter 10). Holigticaly, your dternative must be
equivaent to or more dringent than the Federd rule, or it will be
disapproved.
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What is the process Aswith dl the options for approva of dternative programs, you

for approval of a must meet the criteria for straight delegation in 863.91(d). The
rule substitution? additional stepsto the gpprova process for rule subgtitution are as
' follows:

1. Y ou submit arequest for approva to your Regiona
Adminigtrator

2. Wereview it for completeness

3. If incomplete, we will notify you of necessary
revisons and process any revised request as anew

request for approva

4. After receipt of acomplete request, we will determine
whether the gpprova criteria have been met

5. If the gpprovd criteria are not met, we will notify you of

necessary revisons and process any revised request asa
new request for gpproval, or we may publish a notice of
disapprovd in the Federa Register

6. If the gpprovd criteriaare met, we will propose to
gpprove and seek public comment for aminimum of 30
days through a Federdl Register notice

7. If there are no Sgnificant adverse comments, or sgnificant
comments are adequately addressed, we will publish a
notice of gpprova or partiad gpprova in the Federd
Regigter and incorporate a reference into 863.99 and
863.14

8. If there are Sgnificant adverse comments that are not
adequatdly addressed, we will publish a notice of
disgpprova in the Federal Register

9. We will either approve, partialy approve, or disapprove
the request within 180 days of receipt of a complete
goplication.

A flow chart for this processis shown in Figure 3.
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Figure 3. Approva process for rule substitution

180 days

§63.93:

Rule Substitution

S/L/T submits arequest to substitute State
requirements which differ substantively < SIL/T corrects
from a Federa section 112 rule and that deficiencies.
meet the criteriain §63.93(b) and §63.91(d).
A
I's the request No -
complete?
Is the request No >
approvable?
Yes
Y
o i If SIL/T cannot correct deficiencies
T | EPA proposes to approve in the Federal in the complete request, EPA
S ! Register and seeks public comments. publishes a notice disapproving the
- 863.93 del egation request.
Are there significant adverse EPA publishes a notice approving
comments for EPA and/or the §63.93 delegation request.
the S/L/T to address?
Request altered to address EPA and/or the S/L/T cannot

_| comments; EPA publishes anotice

approving the §63.93 delegation
request.

or

address comments; EPA publishes
anotice disapproving the 863.93
delegation request.
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How do | show Since rule subgtitution will dlow you to require equipment and

equivalency when other practices that are different from those of the corresponding

my requirements F(_aderal regulatlon,_ you mus; demondrate tha_t emisson reductions
) _ will be at least equivdent usng these dternatives.

differ in form from

the Federal Some examples of information to include in your equivaency
requirements? package that could demongtrate this are:

. Diagrams of the dternative emisson control technology
and its operation

. Data quantifying emisson reductions achieved by the
aternative compared to the required technology or
practice.

More detalled information about equivdency demondrationsis
presented in Chapter 10.
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6. Equivalency by Permit (863.94)

What is equivalency
by permit?

What are the limits
to EBP?

Equivdency by permit (EBP) is an option you can use to seek
gpprova of SL/T permit terms and conditions that you would
implement and enforce instead of a pecified Federa section 112
rule, emisson standard, or requirement. This option alows you to
get delegation without going through a rulemaking at the SIL/T
level and does not require you to establish source category
regulaions. Y ou can use this option only for sources permitted
under part 70.

Y ou may seek approva of your aternative permit terms and
conditions through EBP for promulgated and future Federa
gsandards, with the exception of part 68 requirements for
accidentd release prevention programs.

EBPisapractica delegation mechanism in many instances,
however its ussfulnessis limited by severd factors. One possible
impediment is that you must accept delegation for dl sourcesina
source category when using this option, even if you only want to
subgtitute aternative requirements for one source. In addition, to
avoid potentia overburden on reviewing agencies, this option may
only be used for a smal number of sources, agreed upon by you
and your regiond office. Also, EBP isdesigned for less complex
rules. For example, we anticipate that the complex part 63
standards, such as the Hazardous Organic NESHAP (HON),
would be unlikely candidates for subgtitution under this option.
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Table2. Summary of Benefitsand Limits of the EBP Option

The benefits of EBP are that you... The limits to EBP are that it can only be
used for...

Do not have to set source category-wide Source categories with few facilities

regulations

May take delegation without going through a Less complex rules

rulemaking at the S/L/T level

Sources with part 70 permits

What is the process The approva process for EBP involves two separate steps. The
for determining first step isto request and receive up-front gpprova of your EBP
program. The second step is to request and receive approval of

equivalency b ) - S : , )
. y by dternative conditions that will be incorporated into Title V permits.

it?
permit’ Y ou will not receive fina approvd of the dternaive terms and
conditions until they are written into Title VV permits and those
permits are issued.
What is up-front Up-front approva for EBP is a process to ensure that you meet
approval? the criteriaof 863.91 for delegation. Also, this process provides a

legd foundation for you to replace Federad section 112
requirements with your aternatives, and informs us of the specific
sources and Federd emission standards for which you wish to
take delegation.

Asin draight ddlegation in 863.91, once you meet up-front
gpprova requirements, you only need to reference this gpprovd in
subsequent EBP submittal's and specify for which sources and
Federd emissons standards you will be taking delegation.
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What is the process
for up-front
approval?

The steps in the up-front approval process for equivalency by
permit as specified in 863.94 are as follows:

1

2.
3.

Y ou submit arequest for up-front gpprova to your
Regiond Adminigtrator

Wereview it for completeness

If incomplete, we will notify you of necessary revisons and
process any revised request as anew request for approval
After receipt of a complete request, we will determine
whether the gpprova criteria have been met

If the gpprovd criteriaare not met, we will notify you of
necessary revisons and process any revised request asa
new request for gpproval, or we may publish a notice of
disgpprova in the Federal Register

If the approvd criteria are met, we will propose to
gpprove and seek public comment for aminimum of 21
daysthrough a Federal Register notice

If there are no Sgnificant adverse comments, or significant
adverse comments are adequately addressed, we will
publish a notice of approva in the Federa Register and
incorporate a reference into §63.99 and 863.14

If there are Sgnificant adverse comments that are not
adequatdly addressed, we will publish a notice of
disgpprova in the Federal Register

We will either gpprove or disapprove the request within
90 days of receipt of a complete application.

A flow chart for this processis shown in Figure 4.

32



Figure 4. Process for equivdency by permit up-front gpproval

90 days

§63.94:

Equivalency by Permit

Up-front Approval*

S/L/T submits up-front approval request

that identifies subject source categories

S/IL/T corrects

and satisfies the criteriain §63.94(b) and - deficiencies.
§63.91(d).
A
Isthe request No -
complete?
Is the request No -
approvable?
Yes ‘
9 |_ If SIL/T cannot correct deficiencies
I | EPA proposes to approve in the Federal in the complete request, EPA
S I Register and seeks public comments publishes a notice disapproving the
L §63.94 up-front approval request.
Are there figfniﬂég: ad\(/j(/erse EPA publishes a notice approving
comments for and/or ;
the 863.94 up-front submittal.
the S/L/T to address? s P
Request altered to address EPA and/or the S/L/T cannot

__| comments; EPA publishes a notice

approving the §63.94 up-front
submittal.

or

address comments; EPA publishes
anotice disapproving the §63.94
up-front submittal.

*Only one-time approval is needed unless the S/L/T adds source categories to be addressed by this option after the initial approval.
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What information do
linclude in my up-
front request?

Y ou mugt include the following itemsin your request for delegetion
through EBP:

1. A submittd of itemsfor gpprova of straight delegation
required in 863.91(d), OR
A statement of prior approval of 863.91(d) authorities if
this demongtration has dready been made and approved

2. A lig of dl sources for which you want authority to
implement and enforce dternative requirements

3. A lig of dl exiging and future Federd standards you want
authority to implement and enforce

4, A gatement confirming that you have an gpproved Title V
operating permit program and that your program permits
the affected sources.

Once you have an approved up-front EBP submittal, you only
need to reference that demongtration and reaffirm that you il
meet the criteria for each subsequent EBP submittal. However,
you must submit an addendum to the origind, gpproved up-front
submittal if you decide later to add sources, source categories, or
Federd regulationsto the origind ligs. This submitta will go
through the same gpprova process as the origina submittal.



What is the process
for approval of
alternative
requirements
through EBP?

The steps to the approvad of dternative requirements for
equivaency by permit are asfollows.

1

2.
3.

10.

11.

Y ou submit arequest for approva of dternative permit
terms and conditions to your Regiond Adminigirator
Wereview it for completeness

If incomplete, we will notify you of necessary revisons and
process any revised request as anew request for approval
After receipt of a complete request, we will determine
whether the gpprova criteria have been met

If the gpprovd criteriaare not met, we will notify you of
necessary revisons and process any revised request asa
new request for approva

If the gpprovd criteria are met, we will conditionaly
approve the pre-draft terms and conditions and notify you
in aletter

After gpprova of pre-draft terms and conditions, you must
write the terms and conditionsinto Title V' permits and
submit the permitsfor review

Permits are reviewed through the 40 CFR 70.7(h) permit
review process with a minimum public comment period of
30 days

If there are no Sgnificant adverse comments, TitleV
permits are issued and delegation is granted

If there are Sgnificant comments, the approva process
should be repested beginning with re-examination of pre-
draft permit terms and conditions

Wewill either approve, partialy approve, or disgpprove
the pre-draft Title V permits within 90 days of receipt of
your complete request.

A flow chart for this processis shown in Figure 5.
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Figure 5. Processfor gpprova of dternative requirements through equivaency by permit

863.94: Equivalency by Permit
Approval of Alternative Requirements*

S/L/T submits pre-draft permit terms and
conditions that satisfy 863.94(d) criteriain

theform of TitleV permits (or TitleV |(@——— SILIT corrects

general permits) to replace a Federal deficiencies.
section 112 rule.
A
No
Is the request -
complete?
No
- Isthe request >
approvable?
Yes
Y

90 days

EPA conditionally approves the
863.94 pre-draft terms and conditions,
with or without conditions, per
863.94 (c)(3) vialetter.

v

S/L/T writes approved terms and
conditionsinto title V permits.

Y

40 CFR 70.7(h) permit review process for
public, affected S/L/T, and additional
EPA review begins.

If S/IL/T cannot correct deficienciesin the
complete request, EPA will disapprove the
§63.94 pre-draft terms and conditions.

No > Title V permit issued and delegation

granted.

Yes

significant comments on
the approved alternative
regquirements?

* When using this delegation option, the alternative should either (1) address all sources in the source category or (2) accept delegation of
the remaining sources through just one other subpart E delegation option.
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What information do
linclude in my
request for approval
of alternative
requirements?

Along with the items you submit for up-front goprovad through
EBP, you mug include the following items to show equivaency
with the Federd requirements:

1. Dréft Title V permit terms and conditions

2. Identification of which terms contain dternative
requirements

3. Any supporting documentation available that will show an
dternative requirement is equivalent to the Federd
requiremen.
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7. State Program Approval (SPA) (863.97)

What is SPA?

What are the
benefits to using the
SPA option?

How do | get State
Program Approval?

SPA is another option you can use to seek approva of dternative
rules, emission standards, or requirements. This option isintended
for use by States with mature air toxics programs who wish to
subgtitute aternative rules, emisson standards, or regulations for
many of the Federal section 112 standards.

There are two main advantages to SPA. Oneisthat the approva
process can be expedited when there are severd rules, emisson
standards, or requirements that you want approved. Thisoption
aso dlows greeter flexibility in equivdency determinations. The
attributes of this option that contribute to its speediness and
flexibility arethet it:

. Eliminates review of generic requirements that gpply to
multiple source categories (e.g., generd provisons,
equipment standards, work practice standards)

. Allows you to bundle regulations and requirements and
submit them as a group

. Covers future section 112 requirements in sections other
than 112(d) and 112(h) [e.g., 112(k), and 112(f)].

State program approva is one option under which you may seek to
gain gpprova of your dternative requirements. Like the other
options, it requires the submitta of specific information and hasits
own approvd criteria. To begin the process for State Program
Approvd, you must submit three mainitems. These are:

1 A request for up-front gpprova showing that you mest the
criteriaof 863.91(d) (Chapter 3 of this document) for
sraight delegation. In this up-front approva request you
must aso identify the source categories and/or the Federd
section 112 requirements for which you are seeking

delegation.
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2. The terms and conditions of your dternative rules, emisson
standards, or requirements must be submitted in any of the
fallowing forms

o Staterules, regulations, guidance*

o State permitst;

o Isued TitleV permits

e |sued TitleV generd permits

* Issued Federa New Source Review (NSR) permits
*  Board and adminigtrative orders

*  Permitsissued pursuant to permit templates.

* guidance and State permits become Federally enforceable and may not be
modified without EPA approval if used to demonstrate equivalency

3. Anequivdency demondration for each of therulesin
which you seek to subgtitute alternative requirements.

What is the process The approva process for SPA involves two separate steps. The

for State Program first step isto request and obtain up-front approva of your SPA
Approval? program, and the second step is approval of your specific

PP ' dternative requirements.
What is up-front Up-front approva for SPA isaprocess to ensure that you meet the
approval? criteria of 863.91 for delegation. Also, this process providesa

legd foundation for you to replace Federa section 112
requirements with your dternatives, and informs us of the specific
sources and Federal emission standards for which you are seeking
delegation.
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What is the process
for up-front
approval?

The steps to the up-front approva process for SPA are asfollows:

1 Y ou submit a request for up-front approva to your
Regionad Adminigrator

2. We review it for completeness

3. If incomplete, we will notify you of necessary revisons and
process any revised request as a new request for approval

4. After receipt of acomplete request, we will determine
whether the gpprova criteria have been met
5. If the gpprovd criteria are not met, we will notify you of

necessary revisons and process any revised request asa
new request for gpproval, or we may publish a notice of
disapprovd in the Federa Register

6. If the gpprova criteria are met, we will propose to approve
and seek public comment for a minimum of 21 days through
a Federa Register notice

7. If there are no Sgnificant adverse comments, or sgnificant
adverse comments are adequately addressed, we will
publish a notice of gpprova in the Federal Register and
incorporate a reference into 863.99

8. If there are Sgnificant adverse comments that are not
adequately addressed, we will publish a notice of
disapprovd in the Federd Register

0. We will either approve, partially approve, or disapprove
the up-front request within 90 days (180 days if the request
includes program element information) of receipt of a
complete gpplication.

A flow chart for this processis shown in Figure 6.
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Figure 6. Processfor SPA up-front program approval
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90 days
(180 days if program element information is included)

* Only one-time approval is needed unless the S/L/T adds source categories to be addressed by this option after the initial approval.

§63.97:

State Program Approval

Up-front Approval*

S/L/T submits up-front approval request that
satisfies the criteria 0f§63.91(d) and aso SIL/T correct
either §63.97(b)(1) or (b)(2), withany ~ ——— = COITects
optional program element information in iciencies.
§63.97(b)(3) .
A
Is the request No -
complete?
Is the request No >
provable2
Yes Y
0! : If SIL/T cannot correct deficiencies
-§ i EPA 'p:re%%?;eth ° ?ggo;/nzl nthe in the compl ete request, EPA
by i seeks ublisgcomments publishes a notice disapproving the
l a 863.97 up-front approval request.
Are there significant adverse EPA publishes a notice approving
comments for EPA and/or the §63.97 up-front submittal.
the S/L/T to address?
Request atered to address EPA and/or the S/L/T cannot

comments; EPA publishes a noticel
approving the 863.97 up-front

submittal.

or

address comments; EPA publishes
anotice disapproving the 863.97
up-front submittal.
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What information do
linclude in my up-
front request?

As provided in §63.97, you mugt include the following itemsin your
request for delegation through SPA:

1

2.

3.

A demondration that you have met the criteriafor draight

delegation (863.91).

A ligt of al source categories for which you want authority
to implement and enforce dternative requirements

A lig of dl exiging and future Federd standards you want
authority to implement and enforce

Y ou may include the following itemsin your up-front request for
delegation through SPA. If your up-front request containing these
elementsis approved, these e ements would be * pre-approved”
and gpply to al subsequent regulations for which you request
delegation.

1

Generic program requirements (e.g., an dternative
gpproach to a startup, shutdown, and mafunction plan),
with an equivalency demongtration

A description of the mechanism(s) that will be used to make
aternative requirements for area sources federdly
enforceable, with a demongtration that you have adequate
resources and authorities to implement and enforce these
mechanisms

Alternative compliance and enforcement srategies (e.g.
performing compliance evaduation studies), with a
demondtration that you have adequate resources and
authorities to implement these drategies

Y ou only need to make a statement that these program elements
have not changed if you decide later to add sources, source
categories, or Federad regulationsto the origind ligts.



What is the process
for approval of
alternative
requirements
through SPA?

The stepsto the gpprova of dternative requirements for State
program approva are asfollows:

1

2.
3.

Y ou submit arequest for gpprova of the dternative terms
and conditions to your Regiond Administrator

Wereview it for completeness

If incomplete, we will notify you of necessary revisions and
process any revised request as anew request for approval
After receipt of a complete request, we will determine
whether the gpproval criteria have been met

If the @pprovd criteriaare not met, we will notify you of
necessary revisons and process any revised request asa
new request for approva, or we may publish anotice of
dispprova in the Federal Register

If the gpprova criteria are met, we will propose to approve
and seek public comment for aminimum of 21 days through
a Federd Register notice

If there are no Sgnificant adverse comments, or sgnificant
adverse comments are adequately addressed, we will
publish anotice of gpprova in the Federal Register and
incorporate a reference into 863.99 and §63.14

If there are Sgnificant adverse comments that are not
adequatdly addressed, we will publish a notice of
dispprova in the Federal Register

We will either approve, partialy approve, or disgpprove
the request within 180 days of receipt of a complete
goplication.

A flow chart for this processis shown in Figure 7.



Figure 7. Processfor gpprova of dternative requirements through SPA

180 days

§63.97:
Alternative Requirements

State Program Approval

S/L/T submits alternative requirements
that satisfy §63.97(d) for a - ST coedts
Federal section 112 rule. )
A
No
Isthe request -
complete?
Isthe request No >
provable?
Yes
Y

= . .

i . If SIL/T cannot correct deficiencies
_%H EPA E?d?fégg?ggogﬁ(; nthe in the complete request, EPA
g ; publishes a notice disapproving the
N SBes public comments. 863.97 delegation request.

I No
Arethere significant adverse g EPA publishes anotice approving
comments for EPA and/or the §63.97 delegation request.
the SIL/T to address?
Request altered to address EPA and/or the S/L/T cannot

_| comments; EPA publishes anotice

approving the 863.97 delegation
request.

address comments; EPA publishes
or anotice disapproving the §63.97
delegation request.




What information do
linclude in my
request for approval
of alternative
requirements?

What are the
approval criteria for
alternative
requirements under
SPA?

Y our dternate requirements must be State or localy enforcegble
for approva through SPA. These dternative requirements must be
in the form of one, or a mixture of, the following enforcegble
mechanisms,

. State rules, regulations, guidance*
. State permits*;

. Issued Title V permits

. Issued Title V generd permits

. Issued Federal New Source Review (NSR) permits
. Board and adminigtrative orders

. Permits issued pursuant to permit templates.

* guidance and State permits become Federally enforceable and may not be
modified without EPA approval if used to demonstrate equivalency

Section 63.97 dso requires that the submittal of the aternatives
aso meet the following conditions

. Include an equivaency demondtration for each Federa
section 112 regulation with requirements you seek to
ubdtitute

. The dternative conditions must apply to the entire source
category or subcategory

. The dternative conditions must not require source-specific
equivaency evduations.

The information you submit must identify the following in order to
gan goprovd:

. Specify the conditions the sources must follow

. Identify how these conditions are the same as or different
from the Federd requirements in a Sde-by-sde equivaency
demondiration; holigticaly the requirements must be
equivaent

. Provide detailed informetion that justifies why your
dternative requirements are equivaent to the Federd
requirements on awhoale (i.e., how they will achieve
equivaent or greater emisson reductions).
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How can | make
changes to an
approved up-front
or alternative
requirement
submittal?

If you decide that you want to change some of the gpproved
conditions of your up-front gpprova, you must go through the
process for up-front approva again. This process must be
performed whether you are changing your dternative conditionsto
new aternative conditions, or you are reverting to the Federd
section 112 requirements.
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8. Accidental Release Prevention Programs (863.95)

What is the purpose
of 863.957?

Section 63.95 of thisrule contains provisions for taking delegation
of the Federd accidentd release prevention program or seeking
gpprova to implement an aternative accidental release prevention
program, which is arequirement of section 112(r) of the CAA.
These regulations (40 CFR 68) require facilities to develop and
implement arisk management program that includes analyses of
offsite consequences of accidental chemicd releasesto theair, a
five-year accident history, arelease prevention program, and an
emergency response program. Facilities dso must submit arisk
management plan (RMP) that describes its hazards and prevention
activities and certifies its compliance with the regulations.

Risk management program regulations cover stationary sources
that use more than a threshold quantity of a regulated substance in
aprocess. However, the specific requirements of the prevention
program depend on the complexity and level of risk posed by the
processes a the facility. There are three program levels with
different required elements, ranging from Leve 1 source processes
with low risk and complexity to Leve 3 processes, which arein
certain indudtrial sectors with substantial accident histories or are
subject to the OSHA process safety management standard. A list
of the 140 regulated substances can be found at 40 CFR 68.130,
Tables1- 4.



How do | get
delegation of the
Federal program?

To take delegation of the Federd accidenta release prevention
program without changes, you must demondtrate through the
processes of 863.91 (Chapter 3 of this document) that you meet
the criteriafor straight delegation. This demondtration only needs
to be made one time, S0 if you have been approved for straight
delegation of a Federal section 112 standard, you only need to
reference this demongtration and reaffirm that you still meet these
criteria

In addition, you must aso demondtrate that you have the lega
authority to meet the following part 70.11 enforcement authority
requirements:

1 Immediately restrain (by order or suit in court) a
person who, in violaion of a permit, engagesin an
activity that presents an imminent and subgtantial
danger to the public hedth or wdfare, or to the
environment

2. Seek injunctive relief in court for any violation of a
program requirement without the necessity of a
prior permit revocation

3. Assess or suein court to recover:

A.  civil pendtiesof at least $10,000 per day
per violation againgt any person for
violation of any gpplicable requirement,
permit condition, fee or filing requirement;
and any duty to alow or carry out
ingpection, entry, or monitoring activities, or
any regulation or ordersissued by the
permitting authority

B.  crimind finesof a least $10,000 per day
per violation againgt any person who
knowingly violates any gpplicable
requirement, permit condition, or fee or
filing requirement; makes afdse materid
Satement, representation, or certification in
any notice or report required by a permit;
or renders inaccurate any required
monitoring device or method
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How do | get
approval to
implement an
alternative
accidental release
prevention
program?

Can | implement just
part of a program?

If you wish to implement an accidenta release prevention program
that differs from the Federa program, you must seek approva of
that aternative program through the procedures and mest the
criteria of either 863.92 or 863.93 (Chapters 4 and 5 of this
document) in addition to those of 863.91 and 863.95. Y ou must
a0 have the authority required under part 70.11 to administer an
aternative section 112(r) program.

Y ou should use the procedures of §63.92 if your dternative
program isvery Smilar in form to the Federd program, only
makes minor changes to the Federal program, and isclearly at
least as stringent. Use the procedures of 863.93 if your dternative
program is structurdly different from the Federa program or
would otherwise require close examination to determine

equivalency.

Y ou may accept full or partid delegation of either the Federd or
your dternative accidenta relesse prevention program. Whether
you plan to implement the Federd program without changes or an
dternative program, full delegation requires you to implement and
enforce the entire program to al affected sources.

Y ou may request delegation for only a defined universe of sources
or adefined universe of the Federaly-listed chemicas (partid
delegation), but you are ill required to implement and enforce the
full program for those sources and/or chemicas. Some example
Stuationsin which partid delegation would be gppropriate include
the fallowing:

1. Y ou wish to regulate only program Levd 1 facilities

2. Y ou wish to regulate only the chemicas associated with
certain indudiries

3. Y ou wish to regulate only certain industrial sectors
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What criteria must
my alternative
accidental release
prevention program
meet for approval?

Y ou must meet the criteriafor straight delegation of a Federa
accidenta release prevention program. Y ou must meet the
following additiond criteriafor goprova of your dternative

program:

. Provide technica assistance to sources, and define in your
submittdl:

1 Who will perform the technical assstance
2. What the technical assstance will consst of (eg.
workshops, hotlines, training courses, tc.)

. Include an auditing strategy for RMPsin your program
that complies with the Federa requirementsin §68.220,
and define in your submittal:

1 The number or percentage of facilities you plan to
audit and inspect each year
2. The drategy that will be used for auditsif loca

agencies conduct the audits
3. The mechanism you will use to ensure loca
authorities conduct the required audits

. Have adequate staff in number and qudification to

implement the program

. Have adequate funding for your program

. All eements of the dternative program are no less
dringent than the Federd program

. Include arequirement in your program that any subject

source submit an RMP containing at leest the same
information in the same format as the Federa requirements
. Include in your program procedures for reviewing RMPs
. Retain the genera duty clause and the requirement to
submit an RMP to a centrd location
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What materials must
| submit for
delegation or
approval of an
alternative
program?

Governor’s Letter

Y ou must submit al the materid required under 863.91, plus that
of either 863.92 or 863.93 for dternative programs, including an
equivaency demondtration. In addition, through 863.95, you must
aso submit a statement from the Attorney Generd that certifies
you have adequate authority to carry out the technica
requirements of this program. This Attorney’s Generd’ s | etter
must be submitted in addition to the letter required under 863.91.
It is aso recommended that you submit aletter of request from the
Governor to the EPA.

A |etter from the Governor acts as aformal tool to request EPA
gpprova of an accidentd release prevention program and
designate the responsible agency. The letter to EPA should
include a reference to the Federal statute, arequest for gpproval
of the program, and the Governor's Sgnature.

Sample Governor's L etter

Ms. Jane Jones
Regiond Adminigrator

Street Address
City, State, Zip Code

Dear Ms. Jones:

you for your assstance.

Sincerdy,

Jane Smith

Region X1, U.S. Environmentd Protection Agency

In accordance with section 112(]) and section 112(r) of the Clean Air Act asamended, | am
forwarding an application for gpprova of the Chemical Accident Prevention Program of
(State). | believe you will find it contains the provisons necessary to implement an effective
Chemicd Accident Prevention Program.

Should you reguire further information, please contact (Director) of (Lead Agency). Thank
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Governor

Attorney Generd’s
Certification

Y ou must submit an Attorney Generd (AG)'s statement and
certification containing the following dements

Certification that State statutes and regulations provide
adequate authority to carry out and enforce the technical
requirementsin a'no less sringent” manner

Certification thet al statutes and regulations cited in the
letter are fully effective by the time the program is gpproved

A description of any State authority over Indian lands, or
agreements with a Tribe or Tribes

Sgnature of the State AG or the attorney; or for those
agencies that have independent legd counsd, ether (1) an
attorney authorized to sign for the AG; or, (2) a Deputy or
Assgant AG if authorized to do so. Authorization should
be in writing, case law, or gatute. Independent counsd for
the State may submit the "'no less stringent” certification in
place of the AG if the independent counsdl has full authority
to represent independently the State agency in court on dl
meatters pertaining to the State program.

A demondration of the authority to adopt regulations
incorporating by reference any Federd regulation, if
goplicable, citing the State satutes and regulaions, listing
the comparable CFR cite and date of incorporation.

If the State's incorporation is intended to include any EPA
revisons that may occur in the future, then the AG should
cite State authority both to promulgate and to enforce
regulaions in this manner.

When a State adopts the Federal regulations by reference,
the following phrase can be included in the AG's Statement
to show that the State has no less stringent requirements:
"The State has adopted the Federd regulations by
reference and therefore meets the no less stringent criterion
for 40 CFR68."

The AG's statement certifies to State authorities only. The
requirement that the State have the authority to carry out the
technical requirements and enforce those requirements does not
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change if certain aspects of the State program are implemented by
loca government agencies.

Sample Attorney Generd’ s Catification

Ms. Jane Jones
Regiond Adminigrator

Street Address
City, State, Zip Code

Dear Ms. Jones.

Sed of Office

Signature

Region X1, U.S. Environmenta Protection Agency

| hereby certify pursuant to my authority as [insert officid title] and in accordance with
sections 112(1) and 112(r) of the Clean Air Act, as amended, and 40 CFR 68 that in my
opinion the laws of the (State) provide adequate authority to (1) carry out the "no less
gringent” technical requirements submitted by the (Lead Agency), (2) adequately enforce
compliance with such program, and (3) regulate, at a minimum, the same chemica accident
prevention universe as the Federa program. | hereby certify, to the best of my knowledge,
that the application submitted by (Lead Agency) islegdly accurate. The specific authorities
provided are contained in satutes or regulations lawfully adopted at the time this satement is
sgned and which will be effective by the time the program is gpproved, [or are provided by
judiciad decisonsissued at the time this statement is Signed].

Where can | get
more information
about accidental
release prevention
programs?

The requirements specific to accidenta release prevention
programs and RMPs can be found in the rule and preamble to 40
CFR 68. In addition, many resources, such as guidance for these
programs are available to you through the Chemica Emergency
Preparedness and Prevention Office (CEPPO) website at
http://www.epa.gov/ceppo/.




What are
radionuclide
NESHAPs?

9. Radionuclide NESHAPs

Section 112(d) of the Act provides for the establishment of
standards to regulate sources that emit any HAP listed in
section112(b) of the Act. On December 27, 1979, EPA listed
radionuclides as HAP substances under section 112 of the CAA
(44 FR 76738, December 27, 1979). Once listed, radionuclides
became subject to the requirement of section 112(b)(1)(B) that
EPA establish NESHAPs a a“leve which (in the judgement of the
Adminigrator) provides an ample margin of safety to protect the
public hedlth from such hazardous air pollutants,” or find that they
are not hazardous and ddlist them.

Mogt of the sandards promulgated under this authority are found
in 40 CFR 63, and are known as “Nationa Emisson Standards
for Hazardous Air Pollutants’ or NESHAPs. However, 40 CFR
61 aso contains NESHAPs established for radionuclides. The
standards for specific sources of radionuclide emissons are
contained in the following subparts of 40 CFR 61.

Subpart  Source of Emissons
Underground Uranium Mines
Department of Energy (DOE) Fecilities
Certain Non-DOE Federd Facilities
Elementa Phosphorus Plants
Radon Emissions from DOE Facilities
Radon from Phosphogypsum Stacks
Non-Operationd Uranium Mill Tailing Riles
(Rescinded for NRC licensees and Agreement
States)
w Operating Mill Tailing Piles

DO X T IW
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Why are the section
112 radionuclide
standards of
special concern?

How is
iImplementation of
radionuclide
NESHAPs affected
by the part 70
program?

The EPA Office of Radiation and Indoor Air and certain other
Federd agencies have traditiondly played the primary rolein
implementing requirements gpplying to those sources that may emit
radiation. Additiondly, radiaion is not a“traditiond” HAP, and
thus risk measuresin consdering the NESHAPs policy were
different from the risk measures considered in the non-radionuclide
NESHAPs (refer to FR Vol.54 No. 240 December 15, 1989).

Very few S/L/Ts have devel oped the technica expertiseto
independently implement radionuclide NESHAPs. S/L/Ts should
develop this expertise prior to requesting delegation of part 61
radionuclide NESHAPs by consulting the appropriate EPA
regiond office.

For smilar reasons, there is dso concern regarding the
gpprovability of SL/T requests to implement dternative rules,
programs, or requirements to these Federal Sandards. Asareaullt,
the EPA will not approve any aterndtives to part 61 radionuclide
NESHAPs.

Just asfor part 63 NESHAPS, in order to receive delegation of the
part 61 radionuclide NESHAPs, an S/L/T must demongrate thet it
has adequate statutory authority to issuetitle V permitsthat assure
compliance. TitleV of the Act and the implementing regulations a
40 CFR 70 require that S/L/Ts develop operating permit programs
meeting various criteria. One important aspect of SIL/T program
adequacy isthe ability to issue permits that assure compliance with
al requirements of the Act gpplicable to the permitted sources,
including the radionuclide NESHAPs,
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How do | get
delegation of
unchanged
radionuclide
NESHAPs?

All States currently have approved part 70 programs. However,
you may permit facilities regulated by one or more of the
radionuclide NESHAPs only if you have demondtrated that your
agency has adequate personnd and expertise in radioactivity. |If
this demondtration was not made in the initid title VV program, a
separate demongtration regarding radionuclides must be made
prior to permitting these facilities. Further information regarding
the part 70 program and radionuclide NESHAPs can be found in
the 1994 John Saitz and Margo Oge Memorandum, “The
Radionuclide Nationd Emissions Standards for Hazardous Air
Pollutants (NESHAPs) and the Title VV Operating Permits
Program”.

Approvd of atitle V program does not automaticaly confer
gpprova of delegation of unchanged radionuclide sandards. To
be approved delegation of these regulations, you must separately
request gpprova for the specific subparts you wish to implement
and enforce and you must meet the criteria of 863.91. If you
believe you have been automaticaly delegated part 61
radionuclides NESHAPS, you must work with your EPA region to
demondtrate that you do have adequate expertise and legd
authority to implement and enforce these requirements.

Y ou may request and receive straight delegeation of dl the
promulgated part 61 radionuclide NESHAPs. Y ou must follow
the requirements for straight delegation (863.91) to request Sraight
delegation of the part 61 radionuclide NESHAPs. However, in
requesting gpprova for radionuclide NESHAPs, you must
demondrate that you have enforcement authorities that meet the
requirements of 40 CFR 70 for radionuclides. Also, 863.91
requires you to describe your capacity to carry out the program,
and you must demondrate that the personne who will be
implementing and enforcing these regulations have experience and
technica expertise with radiation.
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What authority will |
have under straight
delegation for
radionuclide
NESHAPs?

Section 63.91 requires that you submit 5 itemsto the
Adminigrator for Sraight delegation. These same requirements
apply to straight delegation of radionuclide NESHAPs. However,
you must add to that information the following items for delegation
of radionuclide NESHAPS, unless you have previoudy included
these items in your request for title V' program gpprova.:

. A description of your ability to determine which facilities
are subject to the radionuclide NESHAP

. A description of your agency’s ability to enforce againgt
non-complying radionuclide-emitting sources

. A description of your agency’s ability to complete
surveillance/ingpections of sources subject to radionuclide
NESHAPs

. A description of your agency’s ability to assess doses to
personsresding in the vicinity of facilities (i.e, use
appropriate dose models, such as CAP-88).

This demongtration only needs to be made once, so that in future
requests for straight delegation of other section 112 radionuclide
standards, you only need to reference this demondration and
resffirm that you gtill meet these criteria.

Y ou will receive the same authorities you receive under sraight
delegation through 863.91, with the following two differences:

1. Y ou may not approve any aternatives to test methods

2. Y ou mugt report periodically to your Regiona EPA office
on the gtatus of your program.
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Can |l receive
automatic
delegation of
radionuclide
NESHAPs?

What S/L/T
personnel can carry
out radionuclide
program activities?

May | get approval
to implement an
alternative
radionuclide rule,
program, or
requirement?

For most part 63 and part 61 standards, you may request to
automatically receive straight delegation of new standards as they
are promulgated, without separately requesting delegation for each
new standard. However, you may not receive autometic
delegation of future part 61 radionuclide NESHAPs. You may
only receive delegation of part 61 radionuclide NESHAPs by
requesting approva of delegation for those specific NESHAPs
using the procedures of 863.91. However, you may request
delegation of al the promulgated part 61 radionuclide NESHAPs
in one request, rather than as separate requests for each subpart.

The SL/Ts have asked EPA in the past if it is necessary for dll
radionuclide program activities to be carried out by ar program
personnd. EPA responded by announcing through the
memorandum from John Seitz in 1994 that S/L/Tsarefreeto use
the combination of personne they fed is appropriate for
performing radionuclide program duties. However, efforts
involving more than one agency should be described so that EPA
and the public can understand how the job will be done. An
intragovernmenta agreement (IGA) may be an gppropriate
mechanism for managing this ectivity. Anexample IGA is
displayed at the end of this chapter.

In addition, due to the technica chalenges posed by the
radionuclide NESHAPs, EPA may be able to provide support to
SL/Tsduring the initid years of part 70 program implementation
for these sources. If you need assistance, we recommend that you
work with the EPA Regiona Officesto outline the timing and level
of assstance necessary to address the radionuclide NESHAPs and
related permits.

As described earlier in this chapter, EPA will not gpprove any
dternative radionuclide rule, program, or requirement that differs
from the Federa regulations of part 61 subpartsB, H, |, K, Q, R,
T, or W.
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What other For further information regarding delegation of radionuclide

information is NESHAPs, refer to the following documents:
ava.l lable f or . “Guidance for State Delegation of Authority for
radionuclide Radionudlide NESHAPS” February 26, 1992, J. William
standard Gunter Memorandum.
delegation? . Good Practices Manud for Delegation of NSPS and
NESHAPS. U.S. EPA. February 1983.
. “The Radionuclide Nationd Emission Standard for

Hazardous Air Pollutants (NESHAPs) and the Title V
Operating Permits Program.” September 20, 1994. John
Seitz and Margo Oge Memorandum.
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Example | ntragovernmental Agreement (1 GA)

INTRAGOVERNMENTAL (1GA) AGREEMENT

Between the State Air Pollution Agency
and the
State Department of Hedlth

PURPOSE

ThislIGA is made and entered into between the State Air Pollution Control Agency (APCA) and
the State Department of Hedlth (DH) pursuant to authorities granted within the revised code of the
State. The effect of thisIGA isto recognize the DH as the lead agency for regulation of radioactive
ar emissons and the APCA asthe lead agency for issuing air quality permits under State law.

BACKGROUND
The DH has the respongihility to regulate sources of radioactive air emissons per State regulation,
and APCA has the authority to issue both notice of construction and operating permits for sources of
ar contaminant emissons under State regulation. All federaly-gpplicable requirements must be
included in the operating permits, including dl nationd emisson sandards for hazardous ar pollutants.
RESPECTIVE ROLES AND RESPONSIBILITIES

State Air Pollution Control Agency

1. The APCA will regulate non-radioactive airborne pollutants, issue air operating permits under
State regulation, and issue notice of construction permits for non-radioactive airborne pollutants under
State regulation for al sources subject to operating permits requirements.

2. The APCA will include dl applicable Federd requirements in the operating permit. The APCA
will consult with DH to determine the contents of the permit pertaining to radioactive air emissons.

3. The APCA will reimburse DH for dl title VV costs which are incurred by DH at sources required
to obtain a congtruction or operating permit.

State Department of Hedlth
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1. TheDH will act aslead agency for issues and questions pertaining to the regulation of
radioactive ar emissions. If afacility does not need an operating permit under State regulation but isa
potential source of radioactive arborne pollutants, DH will regulate the facility under State regulations.

2. TheDH shdl submit aplan to APCA for gpprovad for evauating al Federd facilities not
regulated by the Nuclear Regulatory Commission.

3. TheDH ghdl have the principa responshility for evauating airborne radionuclide emissons
during new and modified source review, providing input for the gpplicable construction permit.

4. The DH will identify to APCA radionuclide emissions limitation and control technologies it
deems gppropriate for adoption and incorporation into air operating permitsissued by APCA under
State and Federd Clean Air Act authorities. When pollutant control technology requirements may
affect the safety or effectiveness of both radioactive and non-radioactive emissions, DH and APCA
agree to work together to resolve the conflicting requirements.

5. TheDH will perform at least one ingpection annudly for any dte that is required to obtain an
operating permit. The DH will provide APCA adetailed report summarizing the ingpection and any
compliance issues that are pertinent to the requirements listed in the operating or construction permit
within “X” days of completing ingpection.

6. TheDH shal evauate radionuclide air emissions reports submitted by the facilities and provide
an evaluation by June 30 of each year.

7. 1f DH needs assstance in enforcing any requirements, DH may request assistance from
the U.S. Environmenta Protection Agency.
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10. Review and Withdrawal of Approval (863.96)

What is the review
process?

What is the
withdrawal
process?

Subpart E provides that the process for review and withdrawal
will be triggered if we determine that you are not adhering to the
conditions under which your delegation, rule(s), program, or
requirements were approved. In the subpart E revisons, we are
streamlining this process.

We may request information to review the adequacy,
implementation, and enforcement of an gpproved rule, program,
emisson standard, or other requirement at any time. Y ou must
provide thisinformation within 45 days. Additiondly, we may
request that you demondtrate that your dternative is achieving
emisson reductions at least equivaent to the Federd requirement.

The specific information requested may include the following:

1 Copies of any rules or regulations that have changed your
approved rule, program, or requirements since approva
or the last EPA review

2. A demondtration of adequate State enforcement or
compliance monitoring for your gpproved dternative

3. A demongration of adequate funding, aff, and other
resources to implement your dternative

4. A schedule for implementing your dternative that assures
compliance with Federd section 112 rules promulgated
since approva or the last EPA review

5. A summary of enforcement actions regarding section 112
requirement violations

If after review there isreason to believe you're not adequately
implementing or enforcing a delegated or an approved dternative
rule, program or requirement, we will begin the process of
withdrawa of gpprova. We may withdraw delegation approva
or gpprova of arule, program, or requirement either partialy or in
entirety. After withdrawa of any requirement, sources are
required to adhere to the otherwise applicable Federa
requirement. Thewithdrawa process involves the following steps.
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What are the criteria
for withdrawal?

Can I voluntarily
withdraw my
approved rule,
program, or
requirement?

N

We propose to withdraw approva and seek public
comment

We review public comments and your responses

We ether withdraw approva or ask you to correct the
identified deficiencies

Y ou have 90 days to correct identified deficiencies, if
given that option

We will either gpprove your changes or withdraw
approva through a Federal Register notice.

We may withdraw your approvd if we find that you are not
adequately meeting the following criteriar

Have authorities or resources to assure compliance
Are implementing and enforcing the approved
requirements

Are achieving emission reductions equivaent to the
Federa requirements

Y ou may voluntarily withdraw from delegation or withdraw your
approved rule, program, or requirement partidly or entirdly. To

do this you must:

1 Notify the EPA of the specific requirements you intend to
withdraw

2. Notify al affected sources

3. Notify the public and take comments

4, Reopen and revise thetitle V permits of al affected

sources

The withdrawa may not take effect until 180 days after you notify
the EPA of your intent to withdraw. At that time, the otherwise
applicable Federal standard becomes the applicable requirement,
and the EPA will publish atimetable for sources to come into
compliance with these requirements.



Can | get delegation
again after a
withdrawal?

Y ou may request straight delegation after your delegation has been
withdrawn or after voluntary withdrawa. Also, you may re-
submit or submit a partid or entirdy new rule, program, or
requirement for approval after your program has been withdrawn
or after voluntary withdrawa. The request will be processed as
normal according to the procedures of 863.91, 863.92, 863.93,
863.94, or §63.97, as appropriate.
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11. Equivalency Demonstrations

What is an
equivalency
demonstration?

How do | prepare the
Equivalency
Demonstration
Table?

An equivalency demongtration is the component of your request
for gpprova of an dternative rule, program, or requirement that
shows your dterndiveis at least as stringent as the corresponding
Federa section 112 standard. This chapter presents a suggested
format for this demondtration that has proven to effectively
compare dternative rules, programs, or requirementsto the
otherwise gpplicable Federd requirementsin the past. We
recommend that you follow the examplesin this chapter as closdy
as possible to enable the review process to be completed
expeditioudy.

A complete equivaency demongtration should be comprised of
the following three items

1. An equivaency demondtration table, which is atabular,
line-by-line comparison of the dternative rule, program,
or requirement to the corresponding Federa section 112
standard

2. A worksheet showing any caculations and assumptions
used to determine equivaency

3. A narraive description of the andlys's, including brief
explanations of equivaency, if these comments are not
included in the equivaency demongration table.

The mogt important e ement to an equivaency demondration is
the comparison of your rule to the Federd rule. It ishighly
recommended that you use atabular format identica to the format
shown below to help your regiond office efficiently evduate the
gringency of the aternative requirements.

The table should contain columns for the Federd rule, your
dternative, the decison made (equivadent, more stringent, less
gringent, or equivaency uncertain), and comments for you to
make to the regiond office (asin Table 3).
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Table 3. Example Equivaency Demondration Table

Topic Area Federal Section 112 Alternative Rule Equivalency Comments
Regulation
Citation Provision Citation Provision
Applicability
(Example) 863.XX Rule Rule Rule more Rule 1234
Category of appliesto 1234: appliesto stringent applies to all
sources all major 8A.4 all sources major and
sources all area
sources
Compliance
Dates
(Example) 863.XY New Rule New less stringent Rule 1234
New or sources 1234: sources allows more
reconstructed must 8A.8 must time to
sources comply by comply by come into
January 1, July 1, compliance
2005 2005
Emissions
Standards
Performance

Test Methods

Monitoring
Requirements

Recordkeeping

Requirements

Reporting
Requirements

Plans

General
Provisions
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What information do
| put in the
Equivalency
Demonstration
Table?

Y ou should take the following steps to completely fill out this
table.

. Ligt al Federd section 112 requirements and ensure that
your sandard aternative rule(s) address them holigticdly.

. Locate dl requirements referenced in your dternative rule
or other that apply to thisindudtry.

. Read the Federa regulation and insert areference to the
location of each provison inthe Topic Areacolumnin
the Section 112 column.

< Include dl reference citations in the Federd
section 112 standard.
. Use your dterndtive ruleto fill out the Alter native Rule

column the same way you filled the Section 112 column,
by inserting a reference to the location of each provison
inthe Topic Area columnin the Alter native Rule
column.

< Include dl reference citations.

. Compare your rule to the Federd rule and fill out the
Equivalency column with judgements as to whether your
rule is equivaent, More Stringent, Less Stringent, or

Uncertain.

< Also provide a short reason for the determination
in this column or in the Comments column, if
needed.

. Provide any additiond information that may help your
regiond office evauate the submittal in the Comments
column. For example, if equivdency for a provison was
uncertain, the Comments column would be the place to
explain this, to make comments on the methods used, or
to discuss calculéions.
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What issues should |
address in my
equivalency
demonstration
table?

In your equivalency demondration table, the Topic Area column
should minimaly include information that addresses the areas
shownin Table 4.

Table 4. Subjects that should be covered in an equivaency demonstration table.

Topic Area Subjects to Address
Emission Standards
Applicability . Category of sources
. Emission points
. Equipment
. Products and materials
. Pollutants (VOCs/HAPS)
Compliance Dates . Emission limits
. Equipment installation or prohibition
. Material substitution
. Work practice standards
Emission Limits . Mass/time emission rate
. Pollutant concentration (volume or mass basis)
. Control efficiency
Work practices . Standards
. Compliance assurance measures
Test Methods . Sample collection
. Sample analysis
. Frequency of testing
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Topic Area Subjects to Address
Compliance
Assurance Measures
Emission Monitoring . Consistent with Federal standard for all CEMS
. Frequency of measurement for non-continuous monitoring
. Frequency of recording for non-continuous monitoring
. Provisions for:
< performance specifications
< installation
< calibration
< sampling
< maintenance
< operation
< quality assurance
< measurement frequency
< recording.
Recordkeeping . Minimum 5 year retention
. Records of test results and material usage consistent with
Federal standards or approved alternatives
. Records to support reporting requirements for:

Title V reports

excess emissions

exceedances

violation reports

breakdown and malfunction reports.

N N NN

Reporting

. All Title V reports
. Reports that provide information consistent with Federal
standard requirements for:
< excess emissions
< exceedances
< violation reports
< breakdown and malfunction reports.

Plans

. Performance test plans

. Startup/shutdown plans

. Malfunction plans

. Operation and maintenance plans

General Provisions

All GP that apply to the Federal standard not already addressed in
the other categories
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What information do
linclude in my
Narrative
Description?

How will equivalency
be determined?

Applicability
Sources

After filling out the table, you should cregte a narretive description
to accompany the table so your regiond office can see the
reasoning used to develop the table.

Y our narrative should have a paragraph for each topic area. The
paragraphs should summearize any mgor differences between your
requirements and the Federd requirements. The narrative should
aso include any helpful information that does not have aplacein
the equivaency table, for ingance under applicability, information
to include in your narrative would be the number of facilities that
exig, the number of fadilities the aternative rule would cover, and
whether your dternative rule was in effect before the Federd
standard.

Y our demongtration will be reviewed for completeness and
fulfillment of the adminigrative and technicd criteria. Approva of
the adminidrative criteriais addressed in the straight delegation
(863.91) section of this document. The technica criteriawill be
evaduated for equivadency in the following ten main arees.

Applicability

Compliance dates
Emissions standards

Work practices
Performance test methods
Monitoring requirements
Recordkeeping requirements
Reporting requirements
Pans

Generd Provisons,

©ooO~NOUAWNE
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Each of these main categories has more specific criteriathat are
used to evauate equivadency.

While the language of your rule compared to the Federd rule may
differ, your rule needs to cover a least the same sources and
HAPs.
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HAPs

Exemptions

Compliance Dates

Emisson Standards
Units of Measure

While SL/T rules may not specificdly lis HAPs covered asa
section 112 stlandard might, your rule still needs to cover at least
the same HAPS as the corresponding Federd regulation. This
may require you to investigate the industry your rule would
regulate and the current and future chemicas they may useto
prove equivaency with this provison.

Y our rule must exempt exactly the same or fewer sources than the
Federd regulation. If your exemption is sated in different terms,
the same or fewer of the exact facilities exempt by the Federd
standard must be exempt by your rule. If your rule exempts the
same number of facilities asthe Federd rule, but the facilities are
different, your exemption is not equivaent.

The compliance dates in your rule should be equa to or sooner
than the section 112 regulation dates for existing, new, and
reconstructed sources. However, through cooperative efforts
with your regiond office, exceptions may be made if there are
very minimd differences.

Where possible, you should convert the units of your rule to the
units used in the Federd rule for the equivaency demondration.
However, if adirect converson isnot possible, establish a
correlation between the different units. Y ou should provide the
equations used and any assumptions made for these conversions
or correlations.
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Emission Limits

Work Practices

Performance Test Methods

The emission limitsin your rule must be equivaent to the Federd
rule semisson limits a the same leve of production. The unitsfor
the equivaency demondtration should be converted to the units
used in the Federd rule for numerica limitations. Control
efficiency limits must be & least as Sringent as the Federd rule. In
addition, averaging times must be explicitly stated in your rule and
be equivaent to the Federd rule in guaranteeing the gppropriate
emission reductions.

In addition, you should submit any empirica or other reliable data
that can be usad in evduating dternative emission limits.

Any dternative work practice sandards you wish to substitute
must be equivalent to work practice standards of the Federal
regulation. The dternative work practice standards do not need
to be exactly the same, but they should achieve at least the same
emissions reductions as the Federd regulation. Where work
practice standards are related to compliance and enforcement
measures, your aternative work practice standard and the related
compliance and enforcement requirements must be equivaent asa
whole to the corresponding requirements in the Federa regulation.

It may be chalenging to show equivaency for work practice
gandards in the equivalency demondration table. We
recommend that, as necessary, you use the comments column of
the table, provide further information in the narrative description,
and provide any data or other information that may be beneficia
for determining equivaency in your submittal.

Test methods may affect the stringency of emissons limits (eg.,
using amethod that incorporates both front and back catches for
particulates is more stringent than one only using the front haf).

Y ou must state what performance test methods will be used and
how you will determine compliance. Any dternative test methods
must ensure that the control equipment or other control strategy
performs well enough to achieve the same emission reductions
required by the Federal section 112 standard. Intermediate
changes to test methods must be demonstrated as equivaent
through EPA Method 301.
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Compliance Assurance
M easur es (Monitoring,
Recordkeeping, and Reporting)

Compliance assurance measures are often comprised of
monitoring, recordkeeping, and reporting requirements.

However, these requirements may also encompassfield
ingpections, compliance assurance training, rule effectiveness
studies, and other measures. As equivaence for compliance
assurance measuresis determined haligticaly, this may alow for
greater subgtitution of requirementsin this requirement category
than the others. For instance, you may be able to subgtitute very
detailed ingpections for monitoring in someingtances. The god for
dternative measuresin this category  is to demongtrate compliance
and non-compliance & least aswell as the Federd requirements.
However, for subgtitution within a subset of these compliance
assurance measures, afew generd guidelines are provided below
to help you creete dternatives equivaent to those found in Federd
rules.
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Monitoring and Recording A Federdly equivdent aternative monitoring plan will mesasure

Frequency and record any emissons exceedances as frequently and
accurately asthe Federd monitoring requirements. In determining
an gppropriate and equivaent monitoring frequency, you should
congder:

1

2.

5.
6.

The frequency of monitoring measurement and recording
needed to detect non-compliance religbly

Monitoring schedule in reaion to the averaging time
Any dternative equipment or emissons limits used

The margin of compliance (unit operating a X% of

emisson limit)

The accuracy of the emisson estimation method

Vaiability in emissons.

Table 5 provides suggested approach for determining appropriate
dternative monitoring/recording frequencies.

Table5. Determining Appropriate Monitoring/Recording Frequency

Ranking Normal Variability Likelihood of Suggested
Exceedance Monitoring/
Recording
Frequency
high >40% > once/week hourly or daily
medium 15 - 40% once/month daily or weekly
low <15% < 2lyear weekly or monthly

Reporting and Recordkeeping Similar to the monitoring and recording requirements, Federdly
equivaent reporting and recordkeeping requirements will ensure
reports of emissons and operating conditions are made and sent
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Plans

General Provisons

to the proper authority as frequently and accurately as the Federal
requirements, and also are kept available for viewing for an
equivdent period of time. For example, you may wish to have
reports submitted on an dternative schedule to match reporting
schedules for other requirements, or you may wish to have
sources keep files eectronicaly rather than in hard copy. You
should provide information with your equivalency demongration
to show judtification for these types of dternatives.

Mogt plansin Federd regulations have specific requirements that
must be met. Any dternative plans you wish to subgtitute should
provide holigtic equivdency to the plan of the Federd regulation.
In some cases, you may not require aplan a al, but have other
requirements that address the plan requirements of the Federd
rule. In ether case, asmal equivdency demondration for the plan
isneeded. You should highlight dl differences between the two
plans, or the Federaly required plan and your dternative
requirements, and provide any information that will help show
equivaence. Thisinformation should be presented in atable
accompanied by aworksheet showing any caculations or
assumptions made. A narrative description may also be necessary
to further describe differences or to include other information
beneficid to determining equivaency.

Each section of the GP that appliesto the section 112 standard
you are seeking delegation of must be addressed in the
equivaency demondration. This section of the table (or a
separae tableif this section islengthy) should compare each
requirement of the GP to the provisons of the dternative rule.
This line-by-line comparison can be shortened. Y ou may provide
a satement that you accept delegation of the GP your rule either
does not change or address. These specific sections should be
listed. The provisions your rule addresses differently or that you
want to substitute aternate requirements for should be entered
into the table as normal.
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12.

What is a submittal?

What items do |
include in my
request for straight
delegation?

Submittal Package Contents

Y ou must prepare and submit severa items to request delegation
of Federd section 112 requirements. The items you must submit
will differ, depending on whether you are requesting approva of
straight delegation or approva of an dternative rule, program, or
requirement. 'Y ou are encouraged to work with your regiona
office in the preparation of your package, beginning with
discussion of any issues that arise during preparation and before
you formdly submit the information. Since your submittal cannot
be processed until it is complete, you should follow the guiddines
in this chapter to ensure your submitta is complete. When the
package is complete, you must submit it to your regiond office.

Y ou should include the following itemsin your complete request
for draight delegation:

1 A cover letter explaining your god in this submittal
2. A written finding by the State Attorney Generd (or
Generd Counsd for loca or triba agencies) that you have

the following authorities

. Enforcement authorities that meet the requirements
of 40 CFR 70.11

. Authority to request compliance information

. Authority to inspect sources and records

. Retained enforcement authority if you have

delegated authoritiesto alocd agency, unlessthat
agency has authorities that meet the criteria of
section 70.11
OR
. Confirmetion of interim or find Title V program
gpprova.
3. A copy of the State statute, regulation, or requirement that
grants you authority to implement and enforce therule,
program, or requirement upon approval
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4, A demongtration that you have adequate resources to
implement and enforce the rule, program or requirement
upon goprovd, including the following items:
A description of the scope, structure, coverage,
and processes of your agency’s program

. A description of the organization and structure of
your agency

. A description of your cagpacity to carry out the
State program, including the number, occupation
and general duties of employees.

5. An implementation schedule for the rule, program or
requirement after approva
6. A plan to assure compliance by al subject sources,

including a description of your compliance and
enforcement program and ingpection sirategy
7. A completeness checklist.

What items do | Y ou should include the following itemsin your complete request
include in my for gpproval of an dternative rule, program, or requirement:
request for approval
of an alternative rule,
program, or
requirement?

A cover letter explaining your god in this submittal
Copies of the aternative rules or requirements you are
seeking gpprova to implement and enforce, and copies of
any other rules your dternative rule references or that
gpply to thisindustry

3. Copies of any other rules your dternative rule references
or other rulesthat gpply to thisindustry

4, Tabular, line-by-line comparison of the dternative rule,
emission standard, or requirement to the corresponding
Federd rule (an example equivalency demondration is
provided in Table 3)

5. Worksheet showing any cdculations and assumptions
used to determine equivaency

6. Narrative description of the analys's, including brief

explanaions of equivaency for provisons that may not be

clearly as sringent

A completeness checklist

8. Confirmation of straight delegation, or the items required
for sraight delegation.

~
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What information We have provided a sample cover letter requesting approva of an
should my cover dternative rule, program, or requirement. A smilar letter should
be used in arequest for Sraight delegation. 'Y ou may use this
sample letter in your request, replacing the information in bold and
in parentheses, the information in bold itaics, which provides
ingructions, and other information as gppropriate.

letter contain?

Sample cover letter

(Date)

Regiond Adminigrator or Regiond Air Divison Director
United States Environmenta Protection Agency

Region (Add Region Number)

(Street)

(City, State, Zip)

Dear (Regional Administrator or Air Divison Director):

The (S/L/T name) submits the enclosed gpplication for delegation to implement and enforce the
(SIL/T alternativerule, emisson standard, or requirement name) in lieu of the Federd
Maximum Achievable Control Technology Standards (MACT standard) for (type of
production/operation). We submit the gpplication pursuant to the provisions in the Code of
Federd Regulations (CFR), Title 40, part (63 or 61), subpart E, on behdf of the (State or
Districts(s)) thet will implement and enforcethe (S'L/T regulation name). Include the
following sentence if you have not already received straight delegation: In addition, we
request approva of (State or District(s)) legd authority and resources to implement and enforce
al section 112 programs and rules.

We request delegation to substitute the (S/L/T regulation name) for those provisons of the
MACT standard that apply to (applicable NESHAP). We are submitting this application on
behdf of the (State or District(s)) that are/will be implementing and enforcing (SIL/T rule).
(Add citation that allows S/L/T agency to implement and enforcethe S/IL/T rule) dlow the
(State or District(s)) to directly implement and enforce (general SIL/T rules name) and
(State of District(s)) has approved.

Usethis paragraph if you have not already received straight delegation. We are
requesting aone time gpprova of (State or District name)' slegd authority and resources for
thisand al subsequent gpplications to implement and enforce any section 112 program or rule.
The information regarding the adequacy of (State or District name)' slegd authority and
resources to implement and enforce arule or program will not vary for this and subsequent
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approva gpplications. Therefore, there is no need to resubmit thisinformation for subsequent
section 112 gpplications. If changes occur in the future regarding the adequacy of (State of
District name)'slegd authority and resources to implement and enforce section 112 rules, we
will modify our gpplications to reflect these changes.

For your review, the equivaency demongtration table and supporting narrative are enclosed. The
equivaency demondration table generdly follows the format identified in the U.S. EPA’s 40 CFR
63, subpart E Guidance Document.

Again, we gppreciate the efforts that you and your staff have taken to address and resolve issues
asthey have occurred. If you have any questions, please cdl me a (primary contact’s
telephone number) or have you staff contact (staff contact’s name) at (staff contact’s
telephone number).

Sincerdy,
(Primary Contact)
(Primary Contact Pogtion)

What information do The Completeness Checklist should document al the information
linclude on my included in your package. The sample Completeness Checklist
shown below includes dl the required information for arequest for
goprovd of an dternative rule, program, or requirement. A amilar
checklig including only the adminidrative criteria should be used
for arequest for straight delegation. Any additiona information
you include in your package should aso be added to this
checkligt.

Completeness
Checklist?
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Example Completeness Checklist for Equivalency Demonstration Packages

Administrative Criteria

Cover letter
Completeness Checklist
Either a copy of the notice of Sraight delegation gpprova OR dl of the fallowing:

Written finding by the Attorney Genera

Copies of State Statutes granting authority to implement and enforce dternative
rue

Demongtration of adequate resources to implement and enforce al aspects of rule
Schedule of expeditious implementation

Pan assuring expeditious compliance

Adequate legd authority to assure compliance with rule or program

Equivalency Demonstration

Complete equivdency demondration table

Narrative description of equivaency demondtration table
Work sheet showing any caculations

Copy of dterndiverule

Copies of cited State rules
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