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Opi nion for the Court filed by Chief Judge G nsburg.

G nsburg, Chief Judge: The Sierra Club petitions for re-
vi ew of a decision by the Environnmental Protection Agency
approving revisions to the state inplenmentation plans for
ozone in the Washington, D.C. Metropolitan Area. The Club
contends the EPA was wi thout authority to approve revised
SIPs that extend the Area's deadline for attainment and do
not provide for the States concerned to adopt reasonably
avail abl e control neasures, annual rates of progress in reduc-
i ng em ssions, and specific contingency neasures to take
ef fect should the Area fail to achi eve schedul ed reductions in
em ssi ons.

We hold that the EPA exceeded its authority and that its
decision is otherwise arbitrary and capricious in the above
respects. Therefore, we grant the petition and remand this
matter to the EPA for further proceedings.

| . Background

Section 109 of the Clean Air Act directs the EPA to
promul gate National Anmbient Air Quality Standards

(NAAQS) for ozone, see 42 U.S.C. s 7409, and Title V of the

Act delegates to the states primary responsibility for inple-
menting those standards, see id. ss 7407, 7410. A state

di scharges this responsibility by devel oping and enacting a
state inplenentation plan (SIP) that provides for "inpl enen-
tation, maintenance, and enforcenent"” of the standards in

each "air quality control region" within its jurisdiction, sub-
ject to the EPA' s approval and supervision. Id. s 7410(a)(1).

If an area "does not neet the NAAQS or it contributes to
anbient air quality in a nearby area that does not neet the



NAAQS, " then the EPA designates the area as one of "nonat-
tainment," id. s 7407(d)(1)(A), and classifies the degree of
nonattai nment in the area as margi nal, noderate, serious,
severe, or extreme, see id. s 7511(a), (b)(2). This classifica-
tion determ nes both the date by which the area nust attain

the NAAQS and the stringency of the neasures that the area

nmust inplenment in the meantine to reduce eni ssions of

vol atil e organi c conpounds (VOCs) and oxi des of nitrogen

(NOX), both of which are the precursors of ozone. See id.

s 7511(a).

All states were required to revise their SIPs to bring any
areas of "serious" nonattainnment into attai nnent "as expedi-
tiously as practicable but not |ater than" Novenmber 15, 1999.
Id. ss 7511(a)(1), 7511la(c)(2)(A). The Act specifies that a

revised SIP nmust contain certain elenents, including: "the
i mpl enentation of all reasonably avail able control neasures
[RACM," id. s 7502(c)(1); annual denonstrations of "reason-

able further progress,” id. s 7502(c)(2), defined--with an
exception not here relevant--as a reduction in the em ssion of
VOCs at a rate of "at |east 3 percent of baseline em ssions
each year," id. s 7511a(c)(2)(B)(i); and contingency measures
"to be undertaken if the area fails to make reasonabl e further
progress, or to attain" the NAAQS by Novenber 15, 1999, id.

s 7502(c)(9). The states were required to submt the revised
SIPs to the EPA for approval, which the Agency was re-

quired to grant if the "revision [net] all the requirenents ...
[and] would be adequate to attain and naintain the [ NAAQS]

by the attai nnent date specified.” 1d. s 7509a(a)(1), (2).



An area of serious nonattainnment that failed to reach
attai nment by the deadline was to be reclassified by operation
of law to "severe" nonattai nnent status. See id.

s 7511(b)(2)(i). The deadline for attainnent would then be
extended until Novenmber 15, 2005, see id. s 7511(a)(1), but

the area would be required again to revise its SIP to inple-
ment still nore rigorous progranms for nonitoring and reduc-

ing em ssions, see id. s 7511(b)(2)(A)(i).

The Washington, D.C. Metropolitan Area conprises the
District of Columbia and several counties each in Maryl and
and Virginia. 1In 1991 the EPA declared the Washi ngton
Area to be in "serious" nonattai nnent of the NAAQS for
ozone. See Designation of Areas for Air Quality Planning
Purposes, 56 Fed. Reg. 56,694, 56,738, 56,772, 56,841 (Nov. 6,
1991) (codified respectively at 40 C.F. R ss 81.309, .321, .347
(2002)). In response, the District of Colunbia Departnent of
Heal th, the Maryl and Departnment of the Environnent, and
the Virginia Departnment of Environmental Quality (hereinaf-
ter referred to as "the States") submtted nonattai nnment
SIPs for the Washington Area, see Approval & Promnul gation
of Air Quality Inplenentation Plans, 66 Fed. Reg. 586 (Jan
3, 2001) (Approval), pursuant to section 172(b) of the Act, 42
U S.C. s 7502(b).

The three proposed SIPs did not provide for attainnent by
Novenber 15, 1999. See Proposed Rule, Approval & Pronul -
gation of Air Quality Inplenentation Plans, 64 Fed. Reg.

70, 460, 70,476-77 (Dec. 16, 1999) (Proposed Approval). In-
stead, the States requested that the EPA extend the attain-
ment deadline for the Washi ngton Area until Novenber 15,

2005 without reclassifying as "severe" the nonattai nnent

status of the Area. See id. The EPA previously had recog-
nized that for certain "downw nd areas, transport [of ozone]
fromupw nd areas ha[d] interfered with their ability to
denonstrate attai nnent" by the deadlines established in the
Act. Extension of Attainment Dates for Downw nd Trans-

port Areas, 64 Fed. Reg. 14,441, 14,442 (Mar. 25, 1999). As a
result, according to the EPA, many downw nd areas "fac[ed]

the prospect of being reclassified ... to a higher nonattain-
ment classification in spite of the fact that pollution that is



beyond their control contributes to the |Ievels of ozone they
experience." Id. Wth this in nmnd, the Agency granted the
States' request for an extension, see Approval, 66 Fed. Reg.
at 630-31, determ ning that the transport of ozone and its
precursors into the Washington Area could delay the date by
which the Area would reach attai nment, id.

The States did not propose in their revised SIPs to adopt
any RACM and the EPA concl uded that none was warranted
because "additional enission control measures would not ad-
vance the attainnent date.” |1d. at 608/ 1. Nor did the
revised SIPs provide for annual rates of progress (ROP) in
reduci ng em ssions for the years after 1999, see id. at 603; or
for any contingency neasures "to make up for any em ssion
reduction shortfall, either in achievenment of ROP nil estones
or for failure to attain" the NAAQS, see id. at 615/2. The
EPA determnined that these om ssions, too, were warranted.

It deened the ROP requirenent "unreasonable" in |ight of

the transport of ozone into the Washington Area, id. at 603/2,
and it held that contingency nmeasures are not mandatory

el enments of a SIP revision that establishes the attai nment
deadl ine and ROP for an area, see id. at 615/3. Consequent -
ly, the Agency approved the revised Sl Ps.

The Sierra Club now petitions for review of that decision
Ami cus briefs have been filed by the Metropolitan Washi ng-
ton Air Quality Conmittee, the State of Virginia, and the
States of Ceorgia, Illinois, Louisiana, and M ssouri, all in
support of the EPA' s decision approving the revised SIPs.

I'l. Analysis

The Sierra Club clains that the Approval is unlawful for
four reasons: (1) the EPA had no authority to extend the
attai nment deadline for the Washington Area; (2) the EPA
appl i ed an unreasonabl e standard for determn ning whether a
control measure is "reasonably avail able" for purposes of
s 172(c)(2) of the Act; (3) the Act prohibits the EPA from
approving a SIP that does not provide for ROP reductions;
and (4) the Act prohibits the EPA from approving a SIP that
does not include contingency neasures.



We review the EPA's interpretation of the Clean Air Act
under the standards set out in Chevron U S. A, Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). If the
Congress "has directly spoken to the precise question at
i ssue," id. at 842, then we nust "give effect to [its] unanbigu-
ously expressed intent,"” id. at 843. |If, however, the intent of
the Congress is anmbiguous with respect to the question
before us, then we defer to the Agency's interpretation if it is
"based on a perm ssible construction of the statute." 1d.

A. Ext ensi on of the Attai nnent Deadline

We agree with the Sierra Club that the plain terns of the
Act preclude an extension of the sort the EPA granted here.
Pursuant to s 181(a)(1), 42 U S.C. s 7511(a)(1), "each" area of
"serious" nonattai nment was required to nmeet the NAAQS by
Novenber 15, 1999. That deadline could be extended in
certain linmted circunmstances or when an area was recl assi -
fied as one of "severe" nonattainnment. 1d. s 7511(b)(2)(i), (3).
In this case, the EPA neither determ ned that the Washing-
ton Area fit those limted circunmstances nor acknow edged
that the Area was reclassified as "severe."

The EPA characterizes the issue before the court as fol-
lows: "whether an attainment date extension is avail able
Wi t hout an acconpanying reclassification to 'severe' nonat-
tai nment status where the Washington area's ability to attain
has been denobnstrably conprom sed by upw nd em ssions
outside its control."” Fair enough, but as the Sierra Club
poi nts out, the Act details the conditions in which the EPA
may extend the attai nment deadline, w thout reclassification
to account for upwi nd em ssions that conpronise an area's
ability to come into attainment, and none of themis inplicat-
ed here. For exanple, the Act exenpts fromthe attai nnent
deadl i nes any area that would be in attainment "but for
em ssions emanating fromoutside of the United States," 42
U.S.C. s 7509a(b); and "an[y] ozone nonattai nnment area that
does not include, and is not adjacent to, any part of a
Metropolitan Statistical Area,"” id. s 7511a(h)(1l), provided the
"em ssions within the area do not nmake a significant contribu-
tion to the ozone concentrati ons neasured in the area or in



other areas," id. s 7511a(h)(2). W cannot but infer fromthe
presence of these specific exenptions that the absence of any
ot her exenption for the transport of ozone was deliberate,

and that the Agency's attenpt to grant such a dispensation is
contrary to the intent of the Congress.

The EPA al so contends the Approval "falls within this
Court's paranmeters for when it will | ook beyond a 'literal’
reading of a statute," but the Agency does not show that this
is one of those "rare cases [in which] the literal application of
a statute will produce a result denonstrably at odds with the
intentions of its drafters.” Engine Mrs. Ass'n v. EPA 88
F.3d 1075, 1088 (D.C. Cir. 1996). Because our "role is not to
"correct' the text so that it better serves the statute's pur-
poses," id., we will not "ratify an interpretation that abro-
gates the enacted statutory text absent an extraordinarily
convincing justification," Appal achian Power Co. v. EPA, 249
F.3d 1032, 1041 (D.C. Cir. 2001). Here the EPA asserts that
"[a]l]s a matter of 'logic and statutory structure,' Congress
"al nost surely' could not have nmeant to require" the Agency
to treat the Washington Area as one of severe nonattai nment
nerely because its "attai nment has been tenporarily stalled
due to transported pollution.” This assurance does nothing
to persuade us that, although s 181(a)(1), 42 U S.C
s 7511(a)(1), as witten sets a deadline without an exception
for setbacks owing to ozone transport, "all the other evidence
fromthe statute points the other way," United States Nat'
Bank of Oregon v. Indep. Ins. Agents of Am, Inc., 508 U S.
439, 455 (1993); see also Engine Mrs., 88 F.3d at 1088
("there nmust be evidence that Congress meant something
other than what it literally said before a court can depart
from pl ai n neani ng").

We reject also the EPA's argunent that we nust accept its
interpretation of the Act in order to give effect to the
"broader congressional intent not to punish downw nd areas
af fected by ozone transport." The nost reliable guide to
congressional intent is the |egislation the Congress enacted
and, as we have seen, the Act itself reveals no intention to
allow for an extension in circunstances |ike those affecting
the Washington Area. Simlarly, it is of no nonent that the



extension may be, as the Agency clains, "a reasonable accom
nodation of ... the statutory attainnent date and interstate
transport provisions"; it is not the accomvodation the Con-
gress made. An agency may not disregard "the Congression-

al intent clearly expressed in the text sinply by asserting

that its preferred approach would be better policy." Engine
Mrs., 88 F.3d at 1089.

Finally, the EPA argues that our decision in Natural Res.
Def. Council, Inc. v. EPA, 22 F.3d 1125, 1135 (D.C. Cir. 1994),
approving its extension of the deadlines by which states had
to submt elenments of their SIPs, conpels a simlar result in
this case. Although we upheld the EPA s decision in that
case to extend the deadline for conpliance with a procedura
requi renent of the Act, the Agency's failure to neet its own
deadl i ne for providing guidance to the states necessitated that
we do so, see id., 22 F.3d at 1135 ("The agency's failure to

neet its Novenber 15, 1991 deadline ... nmde it inpossible
for states ... to neet their Novenber 15, 1992 ... subm s-
sion deadline"). In extending another procedural deadline

under simlar circunmstances, we since have enphasi zed the

i nportance that "the attai nnment deadlines remain intact,

conplete with additional programobligations in the event of

nonattai nnent, irrespective of a state's dereliction of the SIP

process,"” NRDC v. Browner, 57 F.3d 1122, 1127 (D.C. Cir

1995). Unlike the various deadlines by which the states nust

submit proposals, the attainment deadlines are "central to the
regul atory schene and ... leave[ ] no roomfor clains of

technol ogi cal or economic infeasibility.” Union Elec. Co. v.

EPA, 427 U.S. 246, 258 (1976).

In sum to permt an extension of the sort urged by the
EPA woul d subvert the purposes of the Act. Cf. NRDC v.
Browner, 57 F.3d at 1128 (extension of procedural deadline
"not inconpatible with the nulti-faceted statutory schene as
a whole"). Therefore, we hold that the EPA was without
authority in the Act or in our precedent to extend the
attai nment deadline for the Washi ngton Area.

B. Reasonabl y Avail abl e Count er neasur es

Section 172(c)(1) of the Act directs that a state's revised
SIP "shall provide for the inplenentation of all reasonably



avail abl e control neasures [RACM as expeditiously as prac-
ticable.” 42 U S.C. s 7502(c)(1). As the EPA has interpret-
ed s 172(c) (1), a state nust "consider all potentially avail able
measures to determ ne whether they [a]re reasonably avail -
able for inplenmentation in the area, and whether they would
advance the [area's] attainnment date." Approval, 66 Fed.
Reg. at 607/3. The state may "reject neasures as not being
RACM " however, if "they would not advance the attai nnment
date, woul d cause substantial w despread and | ong-term ad-
verse inpacts, or would be econonically or technol ogically
infeasible." 1d. at 608/1.

The proposed revisions to the SIPs for the WAshi ngton
Area "contained no neasures adopted for the sole purpose of
satisfying the RACMrequirenent,"” id. at 609/3, so the EPA
reviewed on its own initiative all control nmeasures that could
qualify as RACM under its definition, see id. at 607/3. After
considering "all potential categories of stationary and nobile
sources that could provide additional em ssion reduction," id.
at 611/2, the EPA "concluded that additional em ssion contro
measures woul d not advance the attai nment date and there-
fore do not constitute RACM" id. at 608/ 1.

The Sierra Club nmaintains that treating as potential RACM
only those neasures that woul d advance the date at which an
area reaches attainment "conflicts with the Act's text and
purpose and | acks any rational basis." This is a msreading
of both text and context.

The Act, on its face, neither el aborates upon which contro
measures shall be deemed "reasonably avail able,” nor com
pels a state to consider whether any neasure is "reasonably
avail abl e" without regard to whether it would expedite attain-
ment in the relevant area. Further, the EPA reasonably
concl uded that because the Act "use[s] the sane terni nol ogy
in conjunction with the RACMrequirenent" as it does in
requiring tinmely attainnent, conpare 42 U.S.C. s 7502(c)(1)
(requiring inplenmentation of RACM "as expeditiously as
practicable but no | ater than" the applicable attai nment dead-
line), with id. s 7511(a)(1) (requiring attai nnent under sane
constraints), the RACMrequirenent is to be understood as a



nmeans of neeting the deadline for attainnment, Approval, 66
Fed. Reg. at 610/2. Because the statutory provision is anbig-
uous and the EPA's construction of the term"RACM is
reasonabl e, we defer to the Agency. See Chevron, 467 U.S.

at 843.

The Sierra Club also clains it was unreasonable for the
EPA to reject certain neasures as RACM on the ground that
they could not be inplenmented without "intensive and costly
effort." Far fromerecting thereby an unreasonably "subjec-
tive and undefined" standard, as the Sierra Club argues, see
Pearson v. Shalala, 164 F.3d 650, 660-61 (D.C. Cir. 1999), the
EPA here did no nore than give famliar content to an
insufficiently specified concept. The Congress's choice of the
phrase "reasonably avail able" clearly bespeaks its intention
that the EPA exercise discretion in determ ning which contro
measures nust be inplenmented, and neither that phrase nor
any other in s 172(c)(1) suggests that the Congress intended
to preclude the EPA, in so doing, fromconsidering the costs
of its decisions. Conmpare Natural Res. Def. Council, Inc. v.
EPA, 824 F.2d 1146, 1157 (D.C. Cir. 1987) (en banc) (rejecting
"position that, as a matter of statutory interpretation, cost
and technol ogical feasibility may never be considered under
the Clean Air Act unless Congress expressly so provides"),
with Whitman v. Am Trucking Ass'n, 531 U S. 457, 465
(2001) (cost considerations precluded when statute "instructs
the EPA to set primary anmbient air quality standards 'the
attai nment and mai ntenance of which ... are requisite to
protect the public health' with 'an adequate margin of safe-
ty' ") (quoting 42 U.S.C. s 7409(b)(1)).

That the EPA's definition of RACMis valid does not end
the matter, however; as the Sierra Club points out, the
Agency failed to consider whether any particul ar neasures
fell within that definition. |In its Proposed Approval, the
EPA noted that "nmeasures ... such as retrofitting diese
trucks and buses, and controlling ground service equi pnent
at airports [could] ... if taken together ... provide signifi-
cant em ssion reductions for attainment purposes.” 64 Fed.
Reg. at 70,468. The EPA nade no nention of these nea-
sures or neasures |ike them however, either in its analysis of



potential RACM for the Washington Area or in the Approva
docunent. This om ssion--whether the result of inadver-
tence or of an unexpl ai ned change of course--renders the
EPA's decision arbitrary and capricious. See Mtor Vehicle
Mrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U S. 29,
57 (1983) ("an agency changing its course nust supply a
reasoned anal ysis"). Consequently, we nust invalidate the
Approval of the revised SIPs and remand this nmatter to the
EPA to determ ne which neasures, if any, are RACMto be

i mpl enented by the States in this case.

C. Rat e of Progress Reductions

The Sierra Club argues next that the EPA could not
approve the SIPs for the Washi ngton Area because the plans
fail to provide for rate of progress reductions for the years
after 1999. W agree.

The Act provides that revisions to a SIP for an area of
serious nonattai nment must reduce the enission of VOCs by
"at least 3 percent of baseline em ssions each year," unless
the EPA determnes that a | esser reduction is called for "in
Iight of technological achievability.” 42 U S.C
s 7511la(c)(2)(B)(i), (ii). As the Sierra Club observes, there-
fore, with an attainnent date in 2005, "the rate of progress
pl an for the Washington area had to denonstrate a 9%
reduction in emissions from1996 to 1999, another 9% from
1999 to 2002, and another 9% from 2002 to 2005." Yet the
SIPs provide for no reductions after 1999, and the EPA
approved the om ssion on the ground that "it would be
unreasonable to | ock the downwi nd area into fixed progress
requi renent reductions fromlocal sources, when the conbi-
nation of |ocal reductions with upwi nd area source eni ssion
reductions is what will bring the area into attainnment." Ap-
proval, 66 Fed. Reg. at 603/2.

The EPA's reason is of no moment. The Act by its terns
makes the 3% annual mninmumrate of progress a prerequi-
site for approval of a revised SIP. The EPA therefore had
no authority to approve the SIPs for the WAashi ngton Area
notwi t hstandi ng the onmi ssion of a rate of progress plan for
the years after 1999.



D. Conti ngency Measures

Finally, the Sierra Club argues that the absence of contin-
gency neasures al so precludes approval of the revised SIPs
for the Washington Area. Again, we agree.

Section 172(c)(9) of the Act requires that a revised SIP
i nclude "specific nmeasures to be undertaken if the area fails
to make reasonabl e further progress, or to attain the nationa
primary anbient air quality standard by the attai nnent
date.” 42 U.S.C. s 7502(c)(9); see also id. s 7511la(c)(9)
(revised SIP for area of serious nonattai nment "shall provide
for the inplementati on of specific neasures to be undertaken
if the area fails to neet any applicable mlestone"). The EPA
mai ntai ns that "contingency neasures are required as part of
the overall nonattai nment plan, not as a feature of each
conponent of that plan." Conpare 42 U. S.C. s 7502(c)(9)
("plan shall provide for the inplenentation" of contingency
nmeasures), with, e.g., id. s 7502(c)(1) ("plan provisions shal
provi de" for inplenmentation of RACM. Therefore, says the
EPA, it lawfully could approve the revised provisions of the
SIPs for the Washi ngton Area despite the absence of contin-
gency neasures therein.

The answer to the EPA's argunent is, as the Sierra Club
points out, to be found in s 172(c), which lists the elenents
that nust be included in a revised SIP for an area in
nonattai nnment. That section specifically declares:

The plan provisions (including plan itens) required to
be submtted under this part shall conply with the
fol | owi ng:

(9) Contingency neasures

Such plan shall provide for the inplenentation of
speci fic measures to be undertaken if the area fails to
make reasonable further progress, or to attain the na-
tional primary anmbient air quality standard by the at-
tai nment date applicable under this part. Such neasures
shall be included in the plan revision as contingency
nmeasures to take effect in any such case w thout further
action by the State or the Adm nistrator.



Id. s 7502(c); see also id. s 7511a(c)(9) (requiring that con-
ti ngency neasures "be included in the plan revision" for area
of serious nonattainnent).

As can be seen fromthe statute itself, the EPA sinply errs
in suggesting that a state need not include contingency
measures in the revisions to the SIP it submits for an area of
nonattai nnent. For this reason, too, the EPA | acked authori -
ty to approve the revised SIPs submitted by the States in this
case.

[11. Conclusion
For the foregoing reasons, the EPA' s approval of the
revised SIPs for the Washington Metropolitan Area is vacat-
ed, and this matter is remanded to the Agency for further
consi derati on.

So

or der ed.



